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PATNA HIGH COURT. 

APPEAL FROM ORIGINAL DECREE No, 126 oF 

1923. 
August 11, 1927. 
Present :—Mr. Justice Das and. 

Mr. Justice James. 
RAGHUNATH SINGH AND ANOTHER— 
PLAINTIFFS—~A PPELLANTS 

VETSUS 

MODNARAYAN SINGH AND oTHERS— 

| DEFENDaNTS— RESPONDENTS, 

Hindu Law—Alienation—Antecedent .debt—Dis- 
soctation in fact between debt and alienation, neces- 
sity of —Debt contracted with intention of re-paying by 
creating mortgage, whether antecedent. _ 

The Hindu Law doétrine of antecedent debt 
cannot be given effect to where the debt, though 
antecedent in time, is not really dissociated in fact 
from the subsequent transaction. [p: 3, col. 1] 

The doctrine cannot, therefore, be invoked to 
validate a mortgage of-joint family property where 
the debt for the discharge of which the mortgage is 
created is contracted with the full knowledge that 
it can bere-paid only by raising money on the 
security of the joint family property. [p. 3, col. 2; 
p. 4, col. 1] > ; 

Appeal from a decision of the Subordi- 
ti Judge, Gaya, dated the 29th March, 
1923. 
Messrs. Hasan Imam, Jafar Imam, 8. 
Noor-ud-din, P.. K. Mukharji and Sambhu 
Saran, for the Appellants. , 

Sir Sultan Ahmad and Mr. Nawal Kishore 
Prasad II, for the Respondents. 


JUDGMENT. l 
Das, J.—This appeal arises owt of a 


sult instituted by the appellants to enforce - 


a mortgage bond executed by: Modnara- 
yan Singhon the 2156 January, 1911, in 
their favour. Modnarayan Singh -and his 
sons were the defendants in the suit and 
are the respondents -in this appeal. The 
learned Subordinate Jidge has dismissed 


the suit substantially onthe ground that. 


-there was no legal necessity for the mort- 
gage-bond in suit, i 


: eo a 


= 
s a“ 


_ 1911. 


The circumstamees are these: Basudeo 
Narain Singh and Sukhdeo Narain Singh, 
related to thé defendants, were in financial 
difficulties. On the 16th January, 1911, 


| they sold a property described as 2-annas 2- 


pies share of Jadeo Basantpur to the de- 
fendants for Rs. 5,500. Modnarayan did 
not pay the consideration money to Basu- 
deoand Sukhdeo but undertook to discharge 
their liabilities to the extent of Rs. 5,500. 


_In order to enable him to do so, Modnara- 
_yan entered into the transaction in suit 


with the plaintiffs on the 2lst January, 
Modnarayan does not deny having 


. executed the mortgage-bond; but this 


. defence to the suit may be stated in his own 


words : 

“ The said Basudeo Narayan Singh and 
Sukhdeo Narayan Singh were in financial 
‘difficulties and they wanted a loan to pay 
off their decrees and: other debts. They 


- approached the plaintiffs for loan through 


the said Babu Sukhdeo Narayan Singh of 
Lathia,~ The plaintiffs expressed their will- 
ingness to advance the loan on the securi- 
ty of properties. But_as the said Babus 
Basudeo Narain Singh and Sukhdeo Nara- 
yan Singh had no property in this District 


. of Gaya, it was agreed and arranged’ tnat 


ths said Babus Basudeo Narayan Singh 


_ and Sukhdeo Narayan Singh should execute 


a kabala in the name’ of this defendant 
with respect to their property viz., 2-annas 
2 piesshare vf Jadawa Basantpur, a village 
near their residential village, and that this 
defendant should sign the bond in favour 
of the plaintiffs and accordingly the said 
Babus Basudeo Narayan Singhand Sukhdgo 
‘Narayan Singh executed a kdbala dated tne 


16th January, 1911, in the name of this de- e 
fendant, in which the consideration was, - 
down at Rs. ,5,500 and this “defend: 


put 
ant to accommodate and obli&e the sald 


| Babus Basudeo Narayan Singh and Sukh 
£ y _e h : 6 : 


5 
® y e : 
. e 
; 


. ` : 
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favour of the glaintifis, 
ethat thts defendant did not borrow from 
the „plaintiffs. The plainjfifis’ debtors are 


, thesaid Babus Basudeo Narayan Singh and "b 
. Bukhdeo Narayan -Singh who ought to be 


made a patty to this suit. This . defend- 
ent is not the debtor of the plajntifis.” 


In the 7(h paragraph of his written state- - 


ment thg. defendant said as follows.; ~`. 


“That the plaintiffs having entered into 
the loan transaction with, the aforesaid 


Babus Basdeo Narayan Singh and Sukhdeo 


5 | < & 4 3 : ya ey 
. RAGHUNATH SINGH v. MQDNARAYAN SINGH. 


. deo Nafayan Singh signed the bond in 
It is thus plain 


Narayan Singh and this defendant having’ 


‘simply lent his name toethe bond in suit 
‘at the request of the said Babus and the 
‘plaintiffs simply to accommodate and ob- 


lige the said Babus and it being. under- 


stood .between the parties that the said 
Babus will re-pay the plaintiffs and that the 
plaintiffs shall look up to them for payment, 
the plaintifis are not entitled to any reliefs 
against this defendant and their suit against 
him is fit to be set aside and this defend- 
‘ant is entitled to his cost from the plaint- 
iffe.” > ; 

“The sons of Modnarayan cited as defend- 
ants Nos. 2, 5 took the plea that “the 
defendant No.1 had no power to mort- 
gage thejoint ancestral family properties 
for the purpose of purchasing a property 
situate in another District far away from 
their residential house. The bond in suit 
is illegal, invalid, and void for this reason 
also and the plaintiffs are not entitled toa 


_ mortgage-decree against these defendants”. 


4 


#narayan. Aa 
On the questior of legal necessity the” 


On the plea taken by Modnarayan the 
decision of the learned Subordinate Judge 
is in favour of the plaintiffs He has come 
to the conclusion that “ the bend in suit 
is valid and genuine and was properly exe- 
cuted as a mortgage-bond”. In my opin- 
ion the finding onthis point is right and 
must be affirmed. It may be that Mod- 
narayan wanted to help his relatives ; but 
he undoubtedly took a ccnveyance from 
Basudeo and Sukhdeo and entered into the 


mortgage transaction on his own behalf ; 


and there is no reason to dismiss the 
plaintiffs’ suit on the ground urged by Mod- 


decision of the learned Subordinate Judge 
is ine favour of the defendants. Now it 
emay be mentioned that Basudeo and Sukh- 
“deg are the residents of Shahabad where- 
ag the plaintiffs and Modnarayan are the 
residents of Gaya, It is established on eyi- 


a e 
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dence thatthe income of the property 


. purchased by Modnarayan is Rs. 500 or 


Rs. 600 a year and that the inteyest pay- 
able by Modnarayan to the plaintifis on 
is mortgage is Rs. 750 a year with annual 
rests. Having regard to this circumstance, 
it is impossible to escape from-the conclu- 
sion that there was no legal necessity in 
respect of the transaction of the 21st Janu- 
ary, 1911. This was not seriously contest- 
ed by Mr. Hasan Imam appearing on ke- 
half of the plaintiffs-appellaots. l must 
hold, in accordance with the decision of 
the learned Subordinate Judge, that there 
was no legalnecessityin respect of the mort- 
gage in sult, ` 

But then arises an interesting question. 
Mr. Hasan Imam contends 
tetled toa decree as against the defendants 
on the theory of antecedent. debt. It is 
pointed out that on the transaction of the 
16th January, 1911, Modnarayan was in- 


debted to Basudeo and Sukhdeo for Rs. 5,900. 


and that Basudeo and Sukhdeo were in a 


- position to enforce their claim as against 
. Modnarayan personally ; and it is contend- 
ed that Modnarayan was entitled on the 


21st January, 1911; to borrow Rs. 5,500 
from the plaintiffs to discharge his ante- 


“cedent debt.. This point wasargued before 
-the learned Subordinate 


Judge ; but he 
rejected the contention on two grounds ; 
first on the ground thát “it has been held 
by the Privy Council, Sahu Ram Chandra 
v. Bhup Singh (1), that the debt in order to 
be the antecedent debt must be not only 
antecedently incurred but incurred wholly 
apart from ownership of the joint estate or 
thé security afforded or supposed to ke 
available by the joint estate”; and, second- 
ly, onthe ground that the learned Subor- 
dinate Judge did not believe that Mod- 
narayan did not contemplate the loan from 
the plaintiffs at the time when the sale- 
deed in his favour was executed. So far 
asthe first. ground put forward by the 
learned Subordinate Judge is concerned, it 
is obviously unsustainable. ‘In this case 
the debt to discharge which the mortgage- 
bond in suit was executed was infact in- 
curred “apart from the ownership of the 
joint estate or the security afforded or 
supposed to be available by the joint es- 
tate’. The debt wasa personal debt due 


A 6 a e oe 

(1) 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 698; 1 
PCE. W. 557; 15 A. L. J. 437; 19 Bom, L. R. 498; 26 
O, L. J. 1; 33 M. L. J. 14; (1917) M. W, N. 439; 22 M, 
L. T, 23:6 L. W. 213; 441, A. 128 (P. 0,),° 


that he is en-. 


“MOBIL O. 192). —ftactitivatd sinat y. MOpNARAYAN Sind, 0 : fe 
5: ‘upon the provision of. 8. 55 (4) (b) of thè , 
Transfer of Property Act which rung as. 


by Modnarayan to Basudeo.and Sukhdeo ; 
and, in my opinion, the decision -of the 
Judicial Committee in Sahu Ram Chan- 
dra’s chse (1) has no application to this 
case. I may point outthat the view ex; 


pressed by Lord Shaw on this point in. 


Sahu Ram Chandra’s case (1) was dis- 
sented from by the latter decision of the 
Judicial Committee in Brij Narain Raz v. 
-Mangla Prasad Rai (2). But still the. im-. 
portant question remains whether the con- 


veyance of the 16th January, 1911, andthe . 


mortgage of the 2lst January, 1911, were 
really part of the same transaction. In 
dealing with a question of the nature Lord 
‘Shaw said as follows: “In truth, in order 
to validate such a transaction of mortgage 
there must, to give true effect to the doc- 
trine of antecedency in time, be also real 
dissociation in fact”; and with resp&ct 
to this passage the Judicial Committee, 
in the later case to which I have already 
referred, said as “follows: ‘“ They think 
that the ease of Sahu Ramchandra v. Bhup 
_ Singh (1) must not be taken to decide more 
“than what was necessary for the judgment, 
namely, that the incurring of the debt was 
there the creation of the mortgage itself and 
that there was thereno antecedency either in 
time orin fact’. The question which I 
have to consider is whether in this case 
there is areal dissociation in fact between 
the transaction of the 16th January, 1911, 


- . and that of the 2ist January, 1911. 


Sir Sultan Ahmad appearing on behalf 
of the defendants meets the argument of 
Mr. Hasan Imam in two ways. He con- 
tends in the first place that Modnarayan 
- did ndt incur a personal debt for Rs. 5,500 
to Basudeo and Sukhdeo on the transac- 
tion of the lhth January, 1911; and in the. 
next place he. contends that there is really 
no dissociation in fact between ‘the two 
transactions since Modnarayan had no 
money to pay the creditors of Basudeo and 
Bukhdeo and relied -upon his being able 
to raise money on the security of the joint 
family properties to discharge his oWliga- 
tion under the transaction of the 16th Janu- 
-ary, 1911. | = 

Now so far Asthe first point taken by 


Sir Sultan Ahmad is concerrted, he relies - 
“understanding or agreement, 


(2) 77 Ind. Cas, 689; 5Pe L. T.1; 21 Å. L.J. 934: 
46 M. L. J 23; 23 0 W.N. 253; (1924) M. W.N. 68: 19 


1924 P, O. 50; 33 M. L, T, 457; 46 A. 95: 26 B 
500; 11 O. L. J. 107; 511, A, 129; 10,’ a. 
Jas dv 239 (P. O). | ; 10 w N»48; 41 


L. W..72; 2 Pat. LOR. 41: 10.0 & A. b, R. 82; ALR” 
26 Bo 


“was open to Basudeo and 


(es. | | 
e 


ma a 


follows: ; ° 


“The seller is entitled where the owners 


ship of the psqperty has passed to the 
buyer before paymend of the whole cf the 


purchase-money, 


on such amount or part”. us 
He contends that the primary Sbligation 
was upon theeproperty tirchased by Mod- 
narayan and not upon him personally ; 
but the answer to the argument is that 
though the seller is entitled to a charge 
upon the property, he is not prevented by 
statutory provision from suing the pur- 
chaser personally for the unpaid money. It 
Sukhdeo to 
waive the charge and to bring a suit per- 
sonally against Modnarayan. In my opin- 
ion there wasa present obligation on the 
part of Modnarayan to pay the sum of 
Rs. 5,500 to Basudeo and Sukhdeo or to 
their creditors, and, that’ being so, tiere 
wasadebt due by himon the 16th Janu- 
ary, 1911. a 
But go far as the second pointis concern- 
ed I have not been able to satisfy myself 
that there was a real dissociation in fact 
between the two transactions. Referring 
again. to’ the decision of | Lord Shaw in 
Sahu Ram. Chandra's case (1) the follow- 
ing passage may be. usefully referred: 
“The argument in support of the validity 
of the mortgage also took this shape. 
Tt was said. ‘What difference wouid it make 
if thefather had contracted the debt an 
hour, a day,-a year before granting the 
mortgage?’ Then de facto it would be an 
antecedent debt,and the ereditor would have 
a mortgage good upon- that ground. 
Their Lordships cannot assent toany such 
proposition that a mortgage on the family 
estate would follow the loan. The case as 
put might instantly raise the presump- 
tion that. what occurred was substantially 
this: that the father contracted the debt 
knowing that he was at-the ‘end of his 
personal resources and that. the creditor 
advanced the money relying upon dén 
express or 
6 


implied, given to the father. e 


Now inthis case Modnarayan had,obviotss ` 


ly no money to digcharge tha obligation 
evades the trangaction of the 16th January, 


1911, and, in my opinion, it is impossible to 


to a charge upon the ° 
property inthe’ hands ofthe buyer for thee 
amount of.the purchase-money or any past _ 
thereof remaining unpaid, and for interest. 


" 6 .. | f ' ~  @ yee i 
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* say that at the dafe when he entered Babu Prafulla Charan Chakravarti, for 
: into the trangaction of the 16th January the Deputy Registrar. i l 
e 1911, he did rot: know that he could only JUDGMENT.—This is an appeal 
_ © distharge his obligation by .borrdwing against-an order of the learned Sufordinate 
money on the securily o$ *the joint family «J udge of the 24-Pargannas whereby he - 
e “properties. Evidente was adduced on be- purported to grant an application to review 
e half of the” plairitifis to the effect that an order dated the 6th August, 1925. 
Modnarayan relied upon selling some A preliminary objection was taken io the 


è . rains belonging to him in crder toenable -maintenance of this appeal upon the ground 
“him to discharge ehis obligation to Basu- 


~ 


‘ordinate Judge on this 


dep and,Sukhdeo but this evidence has 
been disbelieved by thelearned Subordi- 
nate Judge andel can- see fo ground what- 
ever for differing fromethe learned Sub- 
point. I hold 
that there was no real diss8ciation in fact 
between the two transactions and that the 
plaintiffs cannot rely upon the dectrine of 
antecedent debt in this case. 

The result is that the decree passed by 
the learned Subordinate Judge must be 
affirmed and this appeal must be dismissed 
with costs, . hi 

James, J.—I agree. . as 

ANA Appeal dismissed, - 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 495 
oF 1325.. 
July 25, 1927. i 
Present:—Mr. Justice Page and Mr. 
Justice Graham. | 
AKSHOY KUMAR BHATTACHARJEE 
AND OTHERS— DREFENBANTS—A PPELLANTS 
versus 
ASHUTOSH BHATTACHARJEE 
AND OTHERS—PLAINTIFF8— RESPONDENTS. : 
Civil Procedure Code (Act V of 1908), O. XLVII, 
y. 7—Application for review—Order not only granting 
re-hearing but setting aside previous order—Ultra vires 
— Appeal. o on 2 ; 
A Court acts beyond its jurisdiction where, upon 
an application for review it passes an order nct only 


. granting a re-hearing but also setting aside its pre- 
vious order;,and appeal against such an order, ing 


so far as it sets aside the prior order, is not barred 
by O. XLVII, r. 7, Civil Procedure Code. : 


dated the 2rd of Decembef, 1925, 
Mr. Nasim Ali, and, Babu Apurba Charan 
Mukerji, forthe Appellants, 


‘Ds, Bijan Kumar Mukerii and Babu 
. Halal Chakravorti, for the Respondents, 
e a . - 


° Appeal against an ordér of the Subordi- 
e nate Judge, Fourth Court, 24-Pargannas, 


‘that if thisis an appeal against an order 
of review passed on an application under 
O, .XLVII, 1. 1, then an appeal will 


‘only lie upon the grounds set out inO. 


XLVII, r. 7. We are of Opinion that the 
preliminary objection is pro-tanto a good 
one, and that in so far as the order under’ 
appeal is an order granting an application 


‘for review itis not subject toan appeal. 


Rut in our opinion, the learned Subordinate 
Judge in considering the application, for 
review and in making an order thereon 
made an order which went beyond the 


- scope of the application for review, because 


the application was to review the order of 


- the 6th -August,-1925, whereby the report . 


of a Commissioner appointed to determine 
the boundaries of the land. for purposes of 
the execution of the decree was sought to 
be set aside, and in passing the order under 


‘appeal thelearned Subordinate Judge not 


only granted the application to review the 


- order of the 6th of August but went furthér 


‘and passed an.order that the map ‘and the 
report of the Commissioner, the subject- 
matter of tlie order of the bth August, 1925, 


- be accepted. That -further order, in our 


opinion, he had ‘no jurisdiction’ to make’ 
upon the application which was before him. 
The resultis that that part of the order 
which grantedare-hearing of the applicaticn 
which was the subject-matter ofthe order 
-of the 6th of August, 1925, is confirmed ard 
pro tanto this ‘appeal is dismissed. But 
that part of the order which directed that 
the report and map of the Commissiorer 
be accepted cannot stand, and must be set 
asjde,and the proceedings will be returned 
to the learned Subordinate Judgein order 
that the application and the order thereon 
setting aside the final report of the Cem- 
‘missioner may bere-heard’on the merits, 
Costs of, dnd incidental to, this appeal the’ 
hearing, fee being assessed at two gold 
mohurs will abide the restlt. Aa 
ANA , Appeal gllowed in part, 
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MADRAS HIGH COURT.. © 
Apparat Suit No. 140 oF 1925. 
February 2, 1927. | . 
Present:—Justice Sir Kumaraswami Sastri, 
KT., and Mr. Justice Devadoss. 


S. P.M; MUTHIAH OHETTI AND orgurs— 


Darenpants Nos. 1, 2 AND 4— APPELLANTS | 


, VETSUS 
MUTHU K. R A. R. KARUPPAN 


CHETTI AND OTHERS—PIMAINTIFFS— 


RESPONDENTS. ? 
Contract Act (IX of 1872), s. 15—Coereton—~Prinet-. 
pal and agent—Termination of agency—A gent 
refusing to hand over charge unless released from, 
liabilities—Risk of stoppage of business and serious 
loss to principal—Execution of release deed—Coercion 
—Subsequent ratification—Counsel and 
Power of Counsel io make admissions binding on 

client. ° 


_A Nattukotti Chetti in the Ramnad District. was. 
carryingon money-lending business at Singapore by- 
an agent who was in possession of ` the documents,- 


account-books and cash belonging to the principal. 
The principal terminated the ugency but the agent 


refused to hand over charge to the newly appointed. 


agent unless the latter executed on behalf of the 
principal a release of all his claims in respect of 
his agency. There was arisk uf stoppage of the 
business which was likely to cause heavy loss to the 
principal and the principal ‘thereupon got his new 
agent to execute a release deed as required, and 
subsequently, inorder to get a transfer of certain . 
deeds from the agent in favour of the new agent, 
authorised his Counsel to acknowledge in Court that 
“the release deed was in full force and effect: 

Held, that the release’deed was obtained by coercion 
and was voidable at the instance of the principal but 
that the subsequent conduct of the principal 
amounted to a ratification of the transaction, which, 
therefore, became valid. [p. 7, col. 2; p. 12,’col. 1.1 

On the question of power of Counsel to make admis- 
sions on behalf of clients the following propositions 
are dedueible from the, authorities: ` 
` _ 1. A Counsel has authority to make admissions in 
Court on behalf of his client on matters of fact 
relevant tothe issues in the case in which he is 
engaged. Admissions on questions of law would not 
bind the client. {p. 11, col. 1.] | 

?. A Counsel has authority to confess judgment, 
withdraw or compromise, orrefer to arbitration the 
suit in which heis instructed if his doing so is for 
his client's, advantage or benefit, even though he hag 
no express authority from his client. [ibid.] 

3. A Counsel- cannot without express authority 
agree tocompromise or referto arbitration matters 
unconnected with the subject-matter of -the suit in 
which he is instructed. [ibid.] s 


4.: Where in the course ofa suit a Counsel makes 
an admission as to a collateral matter, or gives up a 
doubtful claim which isnot a subject-matter of the 
suit, there is a presumption that the C8unsel acts 
uuder instructions if the admission or the giving up 
of T doubtful clair is for the benefit, of the client. 

ibid. i 
i 9. | isa question of fact in veach case whether 
_the Counsel acts under instructions when he com- 
romises oy refers to arbitration matters not involved 
n thesuit and the Court on a‘consideration of the 


“probabilities and the circumstances of the case can. 


e 
"e : 


, i p i ( 3 | Y 
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e 
_ find that the Oounsal adted on einstructidns evere 
though there is no direct evidence on the ‘point. Fp.e 


‘ganga, in O. S. No. 27 of 1924, 


elient— | 


e 
e, A s 
: ° 

| | 
e 


lI, col. 2] “| . + : ° 
.8. A Oounssl had rio powar to make am admfssion 


in, or compromise or-rafer to arbitration a syit if è 
he is instructed not to. do so,” without axpress autho- e 


rity from his client. [ibid.] 
_[Case-law copaidered.] 


Appeal agains a decree. of the Court ° 


of the Additional Subordinate’ Judge, aug 
. 8. No, 
22 of 1924 on, the file of’ the Sub-Gourt, 


+ t 


Sivaganga). ` 


Messrs. C. V. Ananthakrishna Ayyar and. 
C.S, Rama Raos Sahib, 


lants, ‘ 
"Messrs. A. Krishnaswami Ayyar and 5, 
Jagadesa Tyer, for the Respondents, 


i ' JUDGMENT. 
“Kumaraswami Sastri, J.—The 
plaintiffs are a Firm of Nattukottai Ohettieg 
carrying on banking business in Singapur 
and other places. They allege in the plaint 
that they appointed the defendant as their 
agent to conduct business in Singapur for 
a period of three years and as his conduct 
was found not to be satisfactory, they sent 
another agent after the expiry of the three 
years’ period and wrote to the defendant 
to hand over the business with the account- 
books, documents. and cash on hand to the 
new agent, that the defendant refused to. 
hand over charge of the business to the 
new agent until and unless the accounts 


between him and the plaintiffs were settled . 


and the letter containing the terms of the 
agency written by him to the plaintiffs, 
called the salary chit, was returned to him 
and a release deed was executed in hig 
favour releasing him from all claims against 
him with reference to his agency, that as 
the defendant was obdurate and as the 
plaintifis feared that they might suffer 
heavy loss by the stoppage of business 
they consented to authorise their new 
agent to give a release to him, that. the 
defendant after getting the release deed 


And the. return of the salary chit handed 


over the account books, vouchers and cash 
on hand to the new agent and that the 


release deed, was obtaiaed under coercion e 
their in- 6, 
hat -the de- . 


and i3, therefore, voidable at 
stances. They further allege 
fendant had improperly debited them with 
the loss sustained by him in -hib Own: prf- 
vate transactions in dollars and thaf he 
lent large sums of money without ‘profer 
securite and contrary eto ordera.. T 

plaintifs. pray that the eTeleasg deed ba 


a Aa 


for the. Appel- 


4 
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° actions 


e ~ 6 

6 "gp. yi. MUTHIAH OBBTTI V; 
declared void b having been obtained 
ugder coercion and that the defendant be 
directed to render an, accoufit of the trans- 
during the, pesiod be was their 
agent. . Thee defendant in his written state- 
ment denies that the -release deed was 
eobtained under ‘coercion gnd avers that he 
acted honestly and diligently in his capa- 
city’ as agent, that he did not wrongly 
debit the plaintiffs with his losses, that 
he did not improperly lend’money to the 
customers and that the pbaintifis are estop- 
ped by their conduct from denying the vali- 
dity of the release deed, > 
. Two preliminary issues 

the Subordinate Judge: 
(1) Whether the acquittance granted to 
‘the defendant was given under the cir- 
cumstances detailed in the plaint and hence 
voidable; and are the plaintiffs entitled to 

eall tor an account of the defendant ? 
(2) Whether the allegation- in paras. 
and 30 of the written statement is true, 
and does it estop the plaintiffs from. going 

behind the acquitance? . -a 
The Subordinate Judge held that the 
release deed was obtained from the plaint- 


were framed by 


METHU X. 8. A. R. KABUPPAN CHETI, [105 I. O. 1927) 


„fendant continued to manage 


29 - 


dal 


iff’ agent under coercion and that ‘they - 


did not ratify the release deed and direct- 
ed an account to be taken. The defendant 
has preferred this appeal. 
The first question for decision is whe- 
ther Ex. IV, the release deed, was obtained 
under coercion and, as such, voidable at 
the instance of the plaintiffs. The admit- 
ted facta are: the plaintiffs appointed the 
defendant as their agent to conduct their 
business at two places in Singapore and 
the defendant according to the custom ob- 
taining among the Nattukottai Ohetties exe- 
cuted what is popularly known as “salary 
chit” (Ex. K) on 4th March, 1918 setting 
out the terms on which he undertook to 
work as the plaintiffs’ agent. He went to 
Singapore and worked as their agent with- 
out any hitch till the beginning of -1920. 
He did not send the kurippu for Masi cor- 
responding to 
Je should haye done about the beginning 
f Panguni. 6 sent the kurippu for Masi 
and Panguni, on the 3rd of Chitrai corre- 
egponding to the 15th of ‘April, 1920. See 
fix. H (2). He wrote.to the plaintiffs Ex. 
F” on, 24th May, 1920, making & special re- 
fergnce 


transactions and “promising to make good 


the loss -in some eother transactiong. ‘The 
jet plaintiff, on jhe receipt of Ex. F sent 


LA - 
a 


. 
4 
2 


to the loss sustained in exchange. 


February, March,~1920, as i 


` 


to the defendantthe following telegram (Ix. 
F-1) on 10th June, 1920. ° , 
. “Deal with money-lending; do not have 
other transactions, see letter” and wrote 
Ex F? on 12th June, 1920, charging the 
defendant with having debited them with 
losses sustained by him in exchange trans- 
actions on his own private account and 
saying that if he had done the business 
for the firm He would have taken their 
permission before embarking upon specu- 
lation in the exchange market. The de- 
the plaintiffs’: . 
business at Singapore for more than a year 
after the date of Ex. F-2. ? 
- The plaintiffs appeinted another agent 
one -Adaikalavan Chetty in the place of 
the defendant and wrote to the defendant 
Ex. D-5 on 27th November, 1921, and in- 
formed him of their having sent Adaikal- 
van Chetty to take charge of the busi- 
ness, that he should get the accoun ts pre- 
pared and closed and that he should come 
away without delay. The following pas-- 
sage in the letter is important; “As goon 
as he arrives, get the accounts prepared 
and closed and come without delay 
If there is something more to be collected 
better get it collected. and make out a 
copy of the items that can be. copied and 
come away after getting the accounts closed. 
If in both the said firms any items are 
not collected and will have to be realised 
slowly, have them entered as old accounts 
and come away...... , ,...Please also intimate 
to me about the arrival of Adaikalavan 
Chetty there.” From this letter it as clear 
that the plaintiffs appointed a new agent — 
and asked the defendant to” come away 
from Singapore: in other words they asked 
him to cease to be their agent at Singa- 
pore as soon as Adaikalavan Chetty went 
there and took charge of the business. 
The defendant did not hand over charge 
to Adajkalavan Chetty and insisted upon the 
accounts beingsettled in Singapore contrary 
to the custom prevailingamo gthe Ohetties. 
and contrary totheterms of Ex. Kan dinsisted 
upon his being given a release deed in re- 
spect of any claim that-the plaintiff might 
make in respect of any of the transactions 
conducted by himeas agent. Exhibit: O 
written by Adaikalavan Chetty on 30th - 
December, “1921, to the pfaintiff shows the 
attitude of the defendant at the time. He 
writes: | : 
“When Muthayya Chetty was easked. to . 
prepare and give accounts in the order of 


- 
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dates, he Said ‘I cannot prepare and give From Exs. D, O and E seriesit ie cleat |. 
account. I shall prepare the ayinthogat that the plaintiffs found themselves in &, 
(balance-sheet) as matters stand and give helplessstateand reluctantly consented tbdo'e 


the same. I should be relieved (of mys a9 the defendant-wished, Exhibit HI write 
ten by the 2nd plaintiff to the ist plaintiff? . - 


duties) here and my salary chit should be 
given and the account settled.’ When he 
was told that it was not the proper course 


and that he might prepare and give the : 


accounts as matters’ stood. and that the 
accounts might ba settled on going to the 
head-quartera as usual, he said definitely 
‘It cannot be done, | 
settled here alone and I should be relieved 
of my duties, Adaikalavan Chetty appéaled 
to the defendant not to bs obstinate 


and asked the other Nattukottai Ohetties | 


te persuade him to ‘hand over charge of 
the business to him with the account books, 
etc. The friends of the defendant and the 


plaintiffs -tried to induce the former to. 


hand over -thə business to Adaikalavan 
Chetty and to have the accounts settled at 
the Chetties’ place in Madura. The plaint- 
ifs wrote Hx. D-2 on 5th January, 1922, 
complaining of his attitude as being un- 
usual, novel, indecent and improper” and 
-asking him without allowing the business 


fo get spoiled to write up and deliver the 


accounts and to let them know about it. 
The defendant wrote Ex. El on 19th 
January, 1922, to the plaintiffs in which -he 
stated ‘you should send my salary chit to 
Adaikalavan Chetty who has some here for 
the new account together with a letter 
signed by yourself and P. L, Avergal and 
directing that the accounts, documents, ete., 


of our shop and A, R. K., R. shop should ` 


be taken charge of in accordance with the 
balance-sheet, my salary account, ete., look- 
ed into and a receipt granted ‘to me) go: 


as not to have any further claim upon me.”: 


The plaintiffs wrote Ex. D-3 on 1st Feb- 


ruary, 1922, complaining of kis not having - 


handed over the accsunt books to Adaika- 
lavan Chetti, who had’ been waiting there 
from 25th Karthigai and informing him 
that as requested by him they had sent 
the salary chit to Adaikalavan Chetty and 
that he should, after getting the salary 
chit, deliver to Adaikalavan Chetty the new 
account,. the accounts relating to the firm 
as well as the cash items, documents, box, 
packets, etc, and also execute the neceg- 
gary power, assignment and all other docu- 
ments without any further delay. The 


defendant insisted upon a release deed bə- 


ing execyted in his favour before he could 


hand ever the chargs to Adaikalayan Chetty. 


» d ` 
e $ 
pp 


My account should be . 


on 19th March, 1922, shows the’sfate of*the 
mind of the plaintiffs, 
strongly advised the plaintiffs to consent 
to give a release deed to the. defendant 


Adaikalavaa Ohetty * 


‘a8 otherwise the plaintiffs might, sustqin © 


heavy loss owing to stoppage of business ~ 


and that, if so*advised, ¿hey might take’ 


steps against himeafterwards. Exhibit- IV 
was executed by Adaikalavan Chetty in 


favour of the*defendant on 21st April, 
1922, whereupon the defendant handed over 
the account: books, cash ete., to Adaikalavan 


Chetty. ` 


The question is, do the above facts make | 
out that the defendant got the release, 


Ex. IV, from the. plaintiffs under, circum- ` 


stances which amount to coercion. He was in 
possession of the documents, account books 
and cash belonging to the plaintiffs. After 
he was asked to hand over charge to Adaika- 


~ lavan Chetty he had no right to withhold 


from the plaintiffs’ new agent their proper- 
ty. Adaikalavan Chetty remained there for 
about four months before he could get posses- 
sion of the account booka ete. in order to 
carry on the business. Thestoppage of the 
business was likely to cause heavy loss to 
the plaintiffs: Coercion is defined in s. 15 of 
the Contract Act as ‘‘committingor threaten- 
ing to commit, any act forbidden by the 
Tidian Penal Code or the unlawful detain- 


ing, or threatening to detain, any property, . - 


to the prejudice of any person whatever, 


with the intention of causing any person to ` 


-enter into an agreement.” The defendant, 
having withheld from the plaintiffs their 


property which they asked to hand over to` 


Adaikalavan Chetty, has brought himself 
within s. 18 of the Contract aAct, and the 
release deed he obtained under the cir- 
cumstances is voidable at the instance of 
the plaintiffs We, therefore, agree with the 
dower Court in ‘finding the lst issus against 
the defendant, 


It is unnecessary inthis view to,consider | 


now the charges made by *the plaintiffs 


against the defendant of having debited the ka 


1035 sustained to his own private transac- 
tions against the plaintilis, in their a¢coynts 


“and of having lent large sum3 of money ib 


impscunious customers. We may, however, 


‘ observain passing that from the correspoad- 
ence it iẹ not atall clear ghat the plaintifs . 
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‘natructed*the defendant not to-dabble in 
exchange*speculation. Ontheother hand, 
the letters go to show that some of the 


. e hetty firmS including the plaintiffs were 


specutating in exchange transactions and 
the defendant also did business in dollars 
ow behalf of the plaintiffs. As regards the 
Joan to one Tirupathi Chetty it is not sug- 
gested thatthedetendantacted with acorrupt 
motive; on the other hand, itis clear from 


‘the evidence that he lost abqut Rs. 18,000 


the amount lent by him to Tirupathi Ohet- 
ty. 
coe II- Though the defengant in para. 


31 of his written statement uses the word 


“estoppel” whatis pleaded is not an estoppel 


arrangement under Ex. IV. No doubt, 
- evena ratification may amount to an estop- 


pel; but it would be morecorrect toput the- 


‘question in the following form; whether the 
plaintiffs ratified the arrangementunder Ex. 
LV, and, if ao, whether they could go behind 
it, After the execution of Ex. IV, the -ac- 
eount books, cash on hand and the vouchers 
were handed over to Adaikalavan Chetty by 
the defendant and he executed a power- 
of-attorney in Adaikalavan Chetti’s favour 
so as to enable him to collect the leans out- 


standing on mortgages, Adaikalavan Chet- 
ty died in August, 1922, and the plaintiffs- 


sent a third agent named Arunachal- 
lam Chetty. It was necessary that Aruna- 
ehalam should get a fresh power-of- attorney 
from the defendant in order to realise the 
loans outstanding on mortgages. Exhibit O 
was written by the Solicitors of the 
plaintifis to Muthian Chetti on 5th April, 
1923 in which they informed him of the 
death of Adaikalavan Chetty in August, 
1922, and asked him whether he was “will- 
ing to execute a fresh power-of-attorney in 
favour of the present agent to enable him to 
deal with the mortgages and any other mat- 
ters that may arise.” The defendant's 
Solicitors wrote Ex. Q on 13th. April that 
their client had no objection to executing 
transfers of the mortgages in the names of 
the proprietors, meaning the plaintiffs and 
Wat before agueeing to do-so he required 
fho plaintiffs to personally execute a release 
ii deed in hiəfavour and that he was not 
*satisfied with the release executed by Adai- 
' kd@lavan Ohetty in his ‘favour. The plaint- 
ifs Solicitors answered Ex. Q on 14th 
Apail that everythjng had been done at the 
defendants’ request and there was no reason 
why he should reqhirea fresh relea8e and 
e 6 


in the ordinary sense, but ratification of the 


àj è 
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“that their'clients were unwilling to accede to: 
that request. The defendants’ Solicitors wrote 
to say that their Glient regretted that ‘he- 
culd not see his way to execute a trarsfer 
of the mortgages unless the proprietors per- 
sonally executed a release in his favour. 
` An originating summons was then taken 
out by the plaintiffs’ Solicitors for a vesting 
_ order in respect ofthe mortgages standing 
in the name ofghe defendant, andthe vèst- 
ing order Ex. V was made by the Suprene 
- Courtof the Settlements. A difficulty arose 
as regards the mortgaged property within 
the state of Johore as according ‘to the Law 
of Johorea mere vesting order would not 
entitle the plaintifis to sua on the mort- 
gages obtained in the name of their agent, 
the defendant. The plaintiffs’ Solicitors 
wrote to the defendant's Solicitors:on 15th 
August, 1923, “We find that there are 
certain difficulties . in connection with the 
making of a vesting order in Johore and that. 
it would, therefore, be necessary to sue for a 
declaration and an order to execute trans-- 
fers.” The defendant’s Solicitors replied 
“that in view of the position he (the defend- 
ant) has taken up with regard to the Singa- 
pore property he regrets he is unable to 
‘execute transfers of the mortgaged properties 
in Johore, and that he will not oppose any 
order in the action if they undertake: not to 
ask for any costs.” The defendant seems to 
have changed his mind as is clear from the 
letter of the plaintifis’ Solicitors to his Soliei- 
tors dated 24th September, 1923. He seems 
to have insisted that the Counsel for the 
- plaintiffs should make a statement that the 
plaintiffs ratified the arrangement under 
Ex. IV before he could undertake not to 
contest the claims and to facilitate the pass-. 
ing of a decree in plaintiffs’ favour. As a- 
mere vesting order on originating summons 
would not satisfy the requirements of the 
law obtaining in Johore the plaintiffs’ 
Solicitors filed Suit No. 817 of 1923 in the 
Suprente Court of the Straits Settlements at 
Singapore: praying “for an order directing 
ethe defendant to execute in the name of 
Moona Etana Toona Kana Roona Anna 
Roona Moothiah Chetty in manner conform- 
ing with the lawin Johore such memoranda 
or other.documents as may be neceseary ac- 
cording to the Laws*of Jbhore to transfer 
each of the gaid charges to ehe plaintiffs or 
their ‚present agent Moona Atana Toona 
Kana “Roona Anna Roona Arunachalam 
Chetty son of Annamalai Chetty. The 
defendant through his Solicitors .agreed” 
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to accept service of notice and the stipula- — 


tion was that the draft judgment should be 
approved by the defendant's Solicitors. In 
accordance with the arrangement the ‘draft, 
judgment was submitted to the defendant's 
Solicitors as appears from the correspond- 
ence printed on page 102 of the printed pa- 
pers. Thedefendant’s Solicitors: made ecer- 
tain alterations and the plaintiffs’ Solicitors 
approved of the alteration, This was on 28th 
September, 1923. On 10th October, 1928, 
they sent the transfers in duplicate to the 
defendant's Solicitors for his signature. The 
plaintiffs’ Counsel ratified the arrangement 
under Ex. IV as appears from the order of 
the Supreme Court of theStraits Settlements 


. of Singapore, dated the 2nd October, 1923. 


The relevant passage is as follows:— 


- “And the plaintiffs by their Counsel 8e- 


knowledging that the said release was and 
is in full foree and of full ‘effect and by 
consent, it is this day adjudged and order- 
ed by consent, that the defendant do execute 
in the name of: Moona Atana Kana Roona 
Anna Roona Muthiah Chetty.” . ; 

The question is whether this statement 
amounts to a ratification of Ex. IV by the 
plaintiffs and whether the plaintiffs are 
bound by the statement of their Counsel 
that the release was and isin full force and 
of full effect. The defendant knew or had 
reason to believe that the plaintiffs would 


challenge the validity of Ex. IV and he evi- 
_ dently consulted his Solicitor as to the best 
‘course to be adopted and on their advice he 


insisted upon a second release deed from 
the plaintiffs failing which, upon a clear 
statentent that the plaintiffs ratified the 
arrangement evidenced by Ex. IV. lt is 
clear from the correspondence that it was 


. finally-arranged that the defendant should 


not contest the suit and that the plaintiffs’, 


Counsel] should make a statement ratifying 


‘the release deed, Ex. IV, and that the draft 
judgment should bé approved by the de- 


fendant’s Solicitors and thereupon the | 
plaintiffs’ Counsel made 


the statement 
above extracted. oe 

It is contended by Mr., Krishnaswamf 
Iyer for the pldintiffs that the Counsel had 
no authority to make the statement that 


“the plaintiffs acknowledge that the said 


“effect” and thag 


release was andeis in {ull force, ahd of ‘full 
itis for the defendant to 


show thatthe Counsel was spe¢ially authoris- 


ed to make it. 


manner; He observes in para, 60: 


~— bad 
~ 


The Subordinate Jydge has | 
dealt with this point in an unsatisfactory 
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“Erom the correspondence: to which I 
have referred above, Ex.. O {series} dt was 


seen hat lst defendant. wanted “to haves 


Ex: IV established bythe execution of a 
fresh release-deed by the pritcipals in 
person. That was not agreeddo and the Ist 
defendant, I think, has been able to get re- 


- ference made to the release deed somehow,’ 


and he-holds that the admissiqn contained 


in.the judgment does not affett the ‘plaint- ` 


iffe as an affirmance of the transaction of 
release. ° . 
That the plaintiffs’ Counsel made the 


statement contained in the order of the: 


Supreme Court *cannot be seriously dis-- 


puted. The only. question is whether he . 


had authority to bind his clients by the 
statement he made. Mr. Krishnaswami 
‘Iyer contended on the authority of Digbijoy 
Roy v. Ata Rahaman (1), Nundo Lal Bose 
v. Nistarini Dassi (2) and Swinfen v. 
Swinfen (3),that the Counsel had no author- 
ity to make the statement-and that the 
statement would not bind the plaintiffs, 
In Digbijoy Roy v. Ata. Rahaman (1) it was 


‘held that although a Pleader has no power 


to compromise a suit unless he is specially 
authorised in that behalf he can bind his 
client by an admission of a question of fact 
provided that question of fact falls within 
the scope of the suit in which he has been 
retained. In Nundo Lal Bose v. Nistarini 
Dassi (2) the Counsel retained in one case 
consented to a compromise which affected 


“other suits in which he was not retained. 


The compromise was objected to and before 


the decree was drawn up one of the parties . 


applied for an order to stay the drawing 
up of the compromise decree and to have 
the alleged compromise set aside and the 
suit re-tried Stanley, J.dismissed the appli- 
cation; and on appeal Maclean, O. J.; and 
two.other Judges allowed the application. 
The learned Chief Justice observes at page 
438*, p 

“ “There cannot, I think, be any reasonable 
doubt at the present day that Counsel 


- possesses a general authority—an apparent 


authority, which must be taken to continue 
until notice be given to the other side by 
the client that it has been determined to 


settle and compromise the suit in which Ae. 


is actually retained as Counsel, and in th8 
(1) 15 Ind: Cas. 156; 17 O. W. N. 156. . se 
(2) 27 ©. 428; 4 O. WeN, 169; 14 Ind. Dec (1m s) 282. 
(3) (1857) 1 O. B (N. 8.) 364; 140 E °R. 150; 260L. J. 
O. P. 97; 3 Jur: (N.8.) 85; 5 W.R. 303; 28 LaT. (0. 8.) 
933. 107 R.-R. 699. , ; A 
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exercise of “his discretion to do that which 


“client in the conduct of the partieular ‘case 


ih which he is so retained’ ° Here, however, 
he , compromise extended to collateral 
matters, to matters quite outside the scope 
of the particular case in which Mr. Mitter 
Was retained as Counsel, and,’ in order to 
bind the client, it ntust be shown’ that. Mr. 
Mitter had, from his client, a special author- 
ity to compromise, and compromise upon 
the definite terms which” are ‘set up 
by the present respond¢ents,”. and refers 


to- Strauss v. Frances, (4), Swinfen v. 


_ Swinfen (3) and Matthews v. Munster (5) 


for the authorityof a Counsel to.compromise 
on behalf of his client. This case is .dig- 
tinguishable on the facts. ‘Here, there was 
no settlement of collateral matters. ‘It was 
necessary to prove to the Court that the 
mortgages which were standing in the name 


of the defendant were taken for the benefit 


of the plaintiffs; that the defendant was a 
trustee of the plaintiffs and -that the 
agency having terminated he was bound 
to make over the mortgage-deeds to the 
plaintiffs. It cannot, therefore, be said that 
the ratification of the release deed, Ex. IV, 
was a matter collateral to the subject- 
matter of the suit in which thé-.statement 
ratifying the deed was made. | 
ant insisted upon his being given a full 
discharge as regards the agency and he 
was not satisfied with the release executed 


by the agent of the plaintiffs, and it was’ 


necessary for obtaining the. order prayed 


for to make out that the defendant had 


ceased to be the plaintiffs’ agent: and’ if for 
obtaining the relief. therein. prayed the 
statement insisted upon by the defendant 
with reference to the agency during the 
currency of whichthe mortgage-deeds were 
obtained is made, it cannot be said that the 
Counsel settled a matter collateral tu the 
suit. In Swinfen v. Swinfen (3) the power 
of a Counsel for compromising matters in 
dispute, was considered at length. There 


are some observations of Crowder, J. which e 


may be taken as lending support to Mr. 
Kyishnaswami Iyer’s contention. He ob- 

erves at page 101* “£ am not aware that any 
eCounsel engaged in makipg terms, ever 
Supposed fora moment that his opponent 


(4) (1866) 1 Q. B. 379; 6B. & S. 365; 35 L. J. Q.B. 
133° 12 Jur. (N. s.) 486; 14 L. T. 326: 14 W. R634. - 

(5) (1887) 20 Q. B. D. 141; 57 L. J. Q. B. 49; 57 L. T. 
922: 06 W. R 118; 52 J*P. 260. 
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“had power to bind 


The defend- 


| his client without ex- 

press instruction”, > ° i 
There are a number of cases which take 
ù liberal view of the authority of a Counsel 
to compromise suits in which he is engaged. 
In Elworthy v. Bird (6), Sir John Leach, 
M. Ri, observes: ‘In the absence of evi- 
dence, a Court will conclude that he had 
authority; for it is not tobe presumed that 
Counsel would enter into an agreement 
without authority. There is in this case - 
evidence on both'sides; but after duly con- 
Sidering itI come to the conclusion that 
Uounsel had authority which would bind 
hisclient.” In B.N. Sen & Bros: v.Chuni Lal 
Dutt & Oo. (7), the plaintiffs instituted a 
suit for the recovery of the price of goods 
sold and delivered to the defendants and for 
damages in respect of goods of which it was 
alleged the defendants had refused to take 
delivery making a total claim of Rs. 25,508. 
The defendants admitted that there was 
die from them to the plaintifis a sum 
of Rs. 12,611 in respect of goods sold and 


delivered but claimed that there was due 


to them from the plaintiffs a sum of 
Rs. 58,000 in respect of various transactions 
between the parties. Atthe hearing of the 
suit the defendants’ Counsel in the absence 
of the defendants and without their express 
authority, assented to a decree in favour of 
the plaintiffs for Rs, 22,117, .without pre- 
judice to the right of the defendants, if 
any, to proceed with their claim in their 
own suit, It was admitted that the attorney 
fer the defendants who was present in 
Court never asked the learned Cougsel to 
settle the suit, nor did he put any limita- ` 
tion on the authority or discretion of the 
learned Counsel in any respect to compro- 
mise the suit. Sanderson, O. J., and” 
Richardson, J. held that the settlement was 
a- matter within the apparent general 
authority of the Counsel and was binding on 
the defendants. The following observations 
of the léarned Chief Justice may well be 
applied to the present case: — 


“In my judgment there is no evidence 
in this case that there was any limitation 
placed upon the authority of the learned 
Counsel....I have a strong suspicion that the 
course which the leafned Counsel took -on 
behalf of the. defendants was a wise one, 
having regard to the nature of the suit and 


(6) (1829) Tamlyn 38; 48 E. R. 16. 
agi? 88 Ind. Oas. G11; 510. 385; A. Y R, 1924, Ogle 


165. . 
12) (1871) 5 IL R. 368. 
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the admissions which the defendants made. 
in the suit. At all events, I am satisfied. 


that the settlement was made within the 
authority of the learned Counsel.” There 
are numerous cases, English and Indian, 
on the- question of a Counsel’s power to 
make admissions in, or refer to arbitration 
or compromise suits in which he is instruct- 
ed. A mere reference to the following 
cases would be sufficient, qs it is neither 
profitable nor necessary to consider them 
all in detail. Bhut Nath Sircar v. Ram Lall 
Sircar (8), Swinfen v. Lord -Chelmsford (9), 


Chambers v. Mason (10), Strauss v. Frances (4), ` 


Dwar Bux Sirkar v. Fatik Jali (11). Berry v. 
Mullen (12) goes the length of laying down 
that “the compromise made by a Solicitor or 
Counsel is binding on the client though, it 
may have been made against his express 
directions unless the client has revoked the 
authority of the Counsel or Solicitor to com- 
promise on his behalf and communicated the 
revocation to the other side. - This must be 
done before the decree or order is sealed”. 

The following propositions are deducible 
from the authorities :— 

(1) A Counsel has authority to make ad- 
missions in Court on behalf of his client on 
matters of fact relevant to the issues in the 
case in which he is éngaged. Admissions 


on questions of law would not bind the | 


client. 
(2) A Counsel has authority to confess 
judgment, withdraw or compromise, or refer 


to arbitration the suit in which he is in- 


structed if his- doing so is for his client's 
advantage or benefit, evén though he has 
no express authority from his client. 

(3) A Counsel cannot without express 
authority agree to compromise or refer to 


arbitration matters unconnected with the | 


subject-matter of the suitin which he is 
instructed. j . i 
(4) Wherein the course of a suit a Counsel 
makes an admission as to a collateral matter 
or gives up a doubtful claim whieh is not 
a subject matter of the suit, there is a 
presumption that the Counsel acts undęr 
instructions if the admission or the giving 


(8) 6 O. W. N. 82 at p. 87. 

(9) (1859: 1 F. &F. 619 onappeal (#860) 29 L. J. 
Ex. 382; 5H. & M. 890; 6 Jur. (N. s.) 1035; 8 W. R. 
545; 2 L. T. 406; d57 E. R. 1436; 120,R R. 873. 

(10) (1858) 5 ©. B. (N. s.) 59; 28 L. J. C. P. 10; 5 Jur- 
(xN. 8.) 148; 141 E. R. 23; 116 R. R. 569. ` 

(11) 3 O. W. N. 222; 26 O. 250; 13 Ind. Dec. (N. 8.) 


v 


up of ‘the doubtful claim is for ° the benefit 
of the client. i a e 

“(53 It ig a question of factin each’ case 
whether the Owunsel acts under instruetions 


A 


when hé compromises or refers” to arbitr&-. 


tion matters not involved in the suit ande 
the Oourt on a consideration of the’ pro- 
babilities eand the circumstances of the 
case can find that the Counsel acted on 
instructions even though there ino djrect 
evidence on the point. as 

(6) A Oouneel hasno „power to make an 
admission in og compromise or refer to 
arbitration a suit if he is instructed not 
to do so, wi¢hott express authority from 
his client. ; 

The plaintiffs were anxious to have the 


mortgage-deeds in order to enforce the ri ght e 


under them without delay as the fall in 
the price of rubber made the securities 
doubtful and they probably acted upon 
the principleof the aphorism “a bird in the 
hand is -worth two in the bush" and con- 
eented to ratify the release deed and there- 
by secure the mortgage-deeds without 
delay rather than pursue a doubtful remedy 
against. the defendant, All the circum- 
stances of the case and the evidence on the 
record, the non-examination by the plaint- 
iffs of their Agent, Arunachalam who 
instructed the Counselin the proceedings 
before the Supreme Court of Straits Settle- 
ments, the absence ofany statement in the 
-Qnd plaintiff's deposition that he or hig 
brother the Ist. plaintiff did not empower 
Arunachalam to make the statement as to 
ratification contained in the judgment of 
the Supreme Court of- Singapore, the 


urgency with which the mortgage-deeds ° 
were required by the plaintiffs, and the - 


speedy manner in which the suit was 
decreed in plaintiffs’ favour owing to the 


- defendant's consent to accept service and 


remain ex parte and the readiness with 


- which thedefendant executed the'transfer 


deed within a fortnight of the approval 


of the draft judgment by his Solicitors, lead 
to the irresistable conclusion that the plaint- 


iffs' Counsel was specially authorised to° 


make the statement that the plaintiff 
acknowledged that the satd kelana eat ana 
is in full force and offull effect. Even ¿f 


the Counsel “was not spe@ially instructed ° 


to make the statement, we holf that the 
circumstances of the case arfd the evifience 
on record fully. justify the conclusion that 


he acted within his- authority in making - 


thee aboye statement., A decree has -beep 


: i et 


e °, ; ; 
passed embodying the statement’ by the 
Supreme Oourteof Singapore and in pur- 


suanée of that decree the defendant signed 
the transfer deeds, But forthe statement 


othe plaintiff would not: have got speedily 


- eand {fn ‘the 


‘Lal v. Ram Narain (1) 


“Pages of 34 A.—[Hd] e ; 


mannet, they got_ what they 
wanted. We have, therefore, no hesitation in 
helding that the Plaintiffs by their Counsel. 
Tatified the arrangement evidenced by Ex. 
IV and they cannot now sue to set it 
aside. à A l 
In the result, the, appeal is allowed and 
the plaintiffs’ suit dismissed. But con- 
sidering the conduet of the defendant we 
think he ought not to. get°hi® costs. We, 


therefore, direct that each party do bear 


his costs throughout. - f 
Devadoss, J.—I agree and have no- 

thing useful to add, z DR 
V, N. V. Appeal allowed. 
A. N. A. s 
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. OUDH CHIEF COURT.. 
- Second CIVIL APPEAL No. 453 or 1996, 
s September 12, 1927. .. 
Present:—Sir Louis Stuart, Kr., 
. Qhief Judge, and Mr: Justice Raza. 
BENI MADHO—DEFENDANT—APPELLANT- 
| versus | 
RAM BHAROSE AND OTHERS—DHERNDANTS 
E — RESPONDENTS. l 

Mortgage—Partial payment of consideration—Non- 
payment of prior mortgages—Right’ of mortgagee to 
enforce mortgage. 

A mortgagee who has failed to pay off the amount 
‘due on the prior mortgages ‘is still entitled to enforce 
his. mortgage and to obtain relief in respect of the 
amounts he has paid. 

kashik Lal v. Ram Narain (1), followed. 

Appeal against the judgment and decree 
of the Subordinate Judge,Partabgarh, dated 
the 22nd September, 1926, in Appeal No. 123 


‘ef 1926, upholding that-.of. the Munsif, 


Partabgarh, in Suit No. 339 of 1925. ` 

Mr. Ali Zaheer, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 

JUDGMENT.—The decision in Rashik 
states, in our 
opinion, correctly. the law which governs 
the decision of this second appeal. We 
regerin particular to thé decision of Chamier, 
we, from pageg 279 to 231*,, Every point 
which should arise in this appeal is covered 
by {hestatement of thes law contained in 
this e decision by that learned Judge. 


(1) 19Ind. Cas, 573; 344. 273; 9 A. L..J. 198. 


— a 
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‘Court to consider any 


(108 1. 0, 1987] 


Although the mortgagee failed to pay off; 


the amount due on the prior mertyages: 


he has still the right to enforce this mort- 
gage and to obtain relief in respect of- the 
amounts which he has. paid. “His claim 


-was not only for a simple money relief’ 
and it was not barred by limitation, the 


amount being acharge on the property. 
In thissuit it was not possible for the 
claim for damages 
by theappellant. We, 
this appeal with costs. 

A. NI A. Appeal dismissed. 


e CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEORER No. 16 
= oF 1926. l 
May 16, 1927. s 
Present:—Mr, Justice B. B. Ghose and 
Mr. Justice Roy. , 
UMA CHARAN BOSE —APPELLANT 
VETSUS 
RAKHAL DAS RAY —RRSPONDENT, 


Succession Act (XXXIX of 1925), ss. 2, 250—Will 
and deed of trust, distinction between—Trust deed 


- annexed to grant of Letters, effect of—-Provision for 


successive trustees, whether converts trust deed into 
Wa fact thata deed which is in fact a deed of 
trust is mentioned as part of a grant of Letters of 
Administration does not make the document a testa- 
mentary document ora Will. [p. 14, col. 1.] 

The mere provision in a trust deed for the appoint- 
ment of successive trustees will not make the docu- 
ment a Will as defined in s. 2 of the Succession Act, 
1925. [p. 14, col. 2 ] 2 ee i 

Chartunya Gobinda Pujari Adhikari v. #Dayal 
Gobinda Adhikari (1) and Madhusudan Das v. Jaga- 
dindra Nath Roy (2), followed. | 

Appeal against the decree of the Subordi- 
nate Judge, Burdwan, dated the 3rd Decem- 
ber, 1925. - 

Babus Sitaram Banerjee, Byomkesh Bose 
and Satindra Nath Roy Choudhury, for the 
Appellant. l ‘ 

Bahus eRupendra Kumar Mitra and Sanat 
Kumar Chatterjee for the Respondent. 

: JUDGMENT, a 

B. B. Ghose, J.—This ig an appeal by 
the applicant forthe grant of Letters of 
Administration with a copy annexed of 
what is alleged-to be a Will of one Upendra 
Nath Ray dated the 5th July, 1907. Upendra 
died in 1914 Jeaving a widow Damayanti. 
That lady obtained Létters of Administration 
ofthe estateof Upendra Nath Ray witha copy 
annexed of the document which was des- 


therefore, dismiss. - 


exibed in the grant as a trust deed in 181 6° 


e` 


4 4, hi 
[105 I. Ô. 1997). 


The widow died in 1924 and the appellant 
thereupon: applied for Letters of Adminis- 
tration with the document annexed 
on: the allegations that on the death cf 
widow, he was entitled to obtain Lettere 
of Administration. The objector is the 
heir under the Hindu Lawof Upendra 
Nath Ray. This matter came up before the 
Subordinate Judge of Burdwan for hearing 
and he dismissed the application by an 
order, dated the 3rd December, 1925. The 
argument that was addresséd to the learned 
Judge inthe Court below on behalf of the 
appellant. was that, afterthe death of the 
widow of the executant of the document, 
under the terms of the deed of trust he was 
entitled to be a trustee of a certain portion 
of the property mentioned in the deed and 
thus he was entitled to Letters of Administra- 
tion. Various objections were raised by the 
opposite party. But it is unnecessary to 


~ 


- state them in detail as the learned Subordi- 


nate Judge has only sustained the plea that 
the application by this person was not 
maintainable. It was contended before the 
Subordinate Judge that the application was 
maintainable under the provisions of s. 37 
of the Probate and Administration Act of 
1881 nowreplaced bys. 250 of the Succession 
Act of 1925. The Subordinate Judge 
did not accept that contention and he has 
dismissed the application on the ground 
that the petitioner before him had no right 
to maintain the application. 

It is contended on behalf of the appellant 
that the petitioner had a right to maintain 
the application with reference to.the pro- 
visions. contained in the deed of trust of 
1907 *and that the Subordinate Judge was 
wrong in holding that the applicant could 
not maintain thisapplication. The respond- 
ent, on the other hand, contends that the 


‘document on the basis of which the applica- 


. tionis made is not a Will and;-therefore, the 


‘applicant was not entitled to come to. the 


Probate Court in order to ask for Letters of 
Administration with the copy ofthe docu- 
ment annexed. Thecontention of the re- 
spondent is that. under the document, th 
property was conveyed to the differen 
grantees and “there was no testamentary 


disposition which was to be*given effect to. 


after the death of the testator. That being 


so,the applicatien foreLetters of Administra- ` 


tration with the copy of the document 

annexed is not maintainable, In order to 

see what the document is it is necessary to 

recite some of the provisions ofthe document, 
e 


eg 
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. e = ae 


ih ae T 
{MA OHARAN BOSE V. BAKHAL DAB RAY.  *® ° 


atis opsjoeoeun tnan 


t # e 
e 
9 
e $ 8 


45 


“It “begins . by making the usual recital as re- 


gards the necessity for making tle provisions 
forhis property as he was old and as“ he haq 
noson of bis own. The executant of thédee@ 
described the document as Niyamnibendha 


patra, that is, a deêd of trust. It then. 


states that whoever would Ye, his héir in, 
future might raise a dispute with regard to 


extremely mnecessarye that a*Niyampatra 
(deed of trust) should be made. with regard 
to.the mode in which the moveable and 
the immoveable properties should - be 
enjoyed in futare. It is not necessary 
to state anything with regard to para. (1) 
as no argufhent. was addressed upon it.. 
Paragraph (2) makes a present dedication 
of certain properties in favour of his an- 


cestral deity Sri Sri Iswar- Sridhar Jieu e 


Deb and theobjector is appointed a shebait 
after the death of the grantor. The. next 
important pdssage is contained in para. (7) 
and with reference to that paragraph the 


-appellant claims that there has been a 


testamentary disposition and heis entitled 
according tothe tenor of that paragraph 
to ask for Letters of Administration of the 
estate with the Will annexed. The relevant 
passage runs thus: “I give (Arpan kari- 
lam) to the H. I. Charitable Dispensary ac- 
cording to the following provisions, the 
aforesaid properties together with the Go- 
vernment securities and furniture and loan 
business ete. described in schedule cha. 


After my death my wife Sreematy Dama- 


yanti Dasi will be the trustee of the said 
PLOPAIUIES sissioni NENUNG NG NEK ENAKAN heats 


In the absence of all those (per- 


the property and that in that view it was e 


sons) Sreeman Umacharan Bose (the pre-' ° 


sent appellant)......... Neenah Seiten ua d and 
his SONS QYandScNS.........cccccsesesonaees vee Will 
act like my wife.” The next important 


- passage isin para. (12) which runs thus. | 


“TI shall myself enjoy: the properties which 
1 shall acquire subsequently other than 
those which are hereby dedicated and made 
over for the said Debsheba and the Dispen- 
sary.” Itis not contested by the appellant 


thatthe gift to theidol was a gift in presenti, ° 


What is contended for is that the giftto 
the Charitable Dispensary*was a testamen- 
tary disposition. lt is difficult to say that 
it is so. The words meal ‘present gift 


„and under the terms of the gift*the chari- 


table dispensary would be fhe . beneficial 
owner ofthe property from the date of the- 
document, If there was any doubt &s re. 


4 
e! 
. e wi 
e 
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gards the meaning, itis made clear by the 
statement iħ para. (12) which I have alrea- 
dy quoted. It also appears that it was the 
Gntention ofthe executant of the document 
tltat the document should operate as a pre- 


e Sent gift, and this ig eyident from the fact 
‘that the dogument was stamped upon the 


full “value of the properties given in the 
ddcument itself. That would rot be so if 
the intention, was thatthe gift should come 
inta effect after the death of the testator 
or, in other words, if it was intended that 
the document shauld take effect as ates- 
tamentary document. Ié was, however, 
contended. by the appellant that the fact 
that the widow obtained Letters of Adminis- 
tration with the document annexed in 
1916, shows that the document was treated 


e by the learned Judge, who happened’ to 


-cult to say at this distance of time and as ~ 


eof si 41 of the Evidence Act. 


be my learned brother on the Bench, asa 
testamentary document. But this does 
not appear to be so. It is not clear whe- 
ther the matter was contested before him 
at the time when Letters of Administration 
were granted. But it wasclearly put in 


the order for the grant of Letters of Ad- 


ministration (with the trust deed) and it 
should be noted that the document was 
not mentioned as a Will. Letters of Ad- 
ministration were granted of the properties 
and credits of Upendra Nath-Ray; and 
lower down the order runs thus: “ The 
trust-deed is created in the lifetimeof the 
deceased and, therefore, no Court fee is 
payable. The value of the personal pro- 


perties is Rs. 1,403 odd as stated by the 


petitioner and Probate duty has been paid 
on the present property only.” So.it was 
clearly brought to the notice of the Court 
that the trust-deed had.efiect from the 
date of its execution and proper order was 
made-with regard to it. The mere fact 
that the trust deed was mentioned as part 
of the grant does not make the document 
a testamentary document ora Will. Why 
it was mentioned inthe order it is diffi- 


the other documents relating to the pro- 
‘ceedings are not on the record. But, in 
my opinion, even if the document had been 
described as a Will, that would not make 
it a judgmenfin rey under the provisions 
But. it is 
unneceseary fo pursue thaf point further 
*because’lam clearly ọf opinion that this 
dchument Was not treated as a Will at the 
time ef the grant of the Letters of Adminis- 
tratgon, to the widow of the executant, 


< 
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= è 

: Pe oes 

e [105 L O. 1927] 

It is next contended on behalf of the ap- 
pellant that the fact that in the document 
a provision is made forthe appointment of 
a future trustee after the death of 
dra Nath Ray makes this document 
testamentary one and, therefore, the docu- 
ment is testamentary in its dispositon. 
But that would not make the document a 
Will as defined in s. 3 of the Probate and 
Administration Act now replaced by s. 2 
of the Succegsion Act of 1925. This 
question is not free from authority and it 
was held in two cases in our Court that 
the mere provision in a document for the 
appointment of succeeding shebaits would 
not make the document a Will according 
to the Probate and Administration Act. 
The cases referred to above are ‘those of 


- Chaitunya Gobinda Pujari Adhikari v. 


Dayal Gobinda Adhikari (Dand Madhusu- 
dan Das v. Jagadindra Nath Roy (2). On 
this ground Lam of opinion, that the docu- 
ment not being a Will the petitioner is not 
entitled to apply for Letters of Administra- 
tion .to the Probate Court. . Whatever 
right he has he may enforce it by a regular 
suit. 


The next question that has been urged | 


is that the learned Judge in the Court 
below has, in awarding costs to the respond- 
ent, given Pleader's fees on the value of 
the property, which he was not entitled 


-to do under the Circular orders of this 


Court. This proposition is not contested by 
the respondent. 

The result, therefore, is that this appeal 
must be dismissed with costs—the only 
variation in the decree of the lower Court 
being that in place of the costs allowed in 
the lower Court for Pleaders’ fees, namely, 


- Rs. 324, only Rs. 80 will be given. 


We assess the hearing fee in this Court at 
five gold mohurs. ii ' 
Roy, J.—I agree. 
A. N. A, Appeal dismissed. 
(1) 32 0. 1082; 9 0. W. N. 1021. i 
6) 27 Ind. Oas. 24; 20 O. L. J. 307. 


Upen- ` 
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OUDH CHIEF COURT. | 
Second Civiu APPRAL No. 112 oF 1927. 
September 13, 1927. ele 
Presen? :—Sir Louis Stuart, Krt., Chief 
‘Judge, and Mr. Justice Raza. ° 
CHEDILAL—DEFENDANT— APPELLANT 
versus è 
DEPUTY COMMISSIONER, KHERI, as 
MANAGER, COURT or WARDS as 
OEL ESTATE—PtarntiFF AND BALDEO | 
PRASAD — DEFENDANT — RESPONDENTS. 
Haq-i-chaharum—Sale of grove—Liability of vendor 


and vendee—Consideration for sale—Prima facie evi- 
dence of market value. | 

A vendee as wellasa vendor is liable to the pay- 
ment of hag-i-chaharum ona sale of the grove and 
the consideration mentioned in the sale-deed is prima 
hag evidence of the market value of the property 
sold. 


Bhagal v. Deputy Commissioner, Gonda (1), fol- 
lowed. ` 


Appeal against a decree and judgment ` 


of the First Subordinate Judge, Kheri, dated ' 
the 25th February, 1927, reversing that of 
the Additional Munsif, Kheri, dated the 23rd 
of Decembar, 1926. i - 
© Mr. N. C. Dutt, for the Appellant. 

Mr. G. H. Thomas, for the Respondents. 


JUDGMENT. —The learned Counsel 
for the appellant has stated that heis un- 
able to argue in support of the plea that 
the transaction in question did not amount 
to asale and that he is, therefore, unable 
to argue that the Oel Estate is not entitled 
under the custom to exact hag-i-chaharum 
in respect of this transaction. In-view of 
a recent decision of a Bench of this Court 
in Bhagal y. Deputy Commissioner, Gonda 
(1) he acceptsthe position that a vendee 
as -well as.a vendor is liable to the payment 
‘of haq ìi chaharum. He has only argued the 
remaining point. His -case is that on the 


evidence the value of the groves was Rs. 700 | 


only andthat in these circumstances the 
decretal amount should be reduced to 
. Rs. 175. According to his view this ques- 
tion was not decided by the lower Appel-. 
late Court. In the judgment of the lower 
‘Appellate Court it is said: 


the amount due onthe deed of mortgage 
and the two decrees came on ‘calculation on. 
the date of the compromise to Rs. 2,023", 
“The learned Counsel argues that this is 
not a finding agto the market velue. We 
have gone through the record and wefind 
- that’ case was *put forward by the plaintiff- 
respondent that inasmuch as the considera- 


1) 103 Ind, Gas, 476; 4 O, W, N, 645, 
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tion forthe sale wag Re: 2,023 the marke 


“ It is* not dis- . 
‘puted by the defendant-respondent that . 


f ® 
Ld 
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value of the groves must algo be jaken to 


be Rs. 2,023. Having proved that the con-. 
sideration for the transaction was Rs. 40236 


he. did nothings more. We congider ethé 


- 


proof of the consideyation of the transacticn e 


is prima facte proof that the’ market value, 


of the groves was Rs. 2,023. It was for the 


appellant te rebut this evidence. He call- ° 


ed two witnesses whose evidente, if believ- 
ed, would show that the value oféhe grove 
was only Rs. 700. Thelearned Subordinate 
Judge who heard the appeal did not de- 
termine the question of fact as to whether 
the evidence of these witnesses should be 
accepted and4t 1s open to us either to re- 
turn the case for a finding upon this point 
or to take action under the provisions of 
s. 103 of the Code of Civil Procedure. The 
evidence on the record is sufficient for us 
to decide the. matter and we-donot consi- 
der that the parties have any right to 
produce further evidence. We find that 
the evidence of the witnesses produced by 
the appellant was vague and unconvincing. 
It would-seem almost ineredible- if the 
vendee who was - clearly entitled to. re- 
cover Rs. 2,023 in cash would be satisfied in 
accepting. in lieu groves worth Rs, 700 
-only and we accept the evidence adduced 
by the plaintiff-respondent as sufficient to 


‘prove that the value ‘of the groves was 


Rs. 2,023, We, therefore, dismiss this ap: 
peal with costs, 


G. H. | Appeal-dismissed. 


ae 
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- CALCUTTA HIGH COURT. _. 
. - APPEAL FROM APPELLATE DRORER-NO, 53 
oF 1925. 
July 27, 1927, 
Present:—Mr. Justice Cuming and Mr 
_ Justice Mukerji, 
DASHARATHI GHOSH—Prawrtrp— 
APPELLANT 


4 - versus 
KHONDKAR ABDUL HANNAN— 


| DEFENDANT— RESPONDENT, 4 
Bengal Land Revenue Sdles Act (KI of 1859), 3. F— 
BengalTowzi Manyal, rr. 102, 110- 163 115—Remittan® 
of- revenue to Collecter—Wrong towzi number shown 
Duty of. Collector to give notice to remitte?—Non-com- 
pliance with Towzi Rules—Validity of sale—Re Sitter, 
duties sm eSa Act (IX of 1872), £8.59," 6]— 
ppropriation of payments of revenue~Prines 
Tenger, essentials Bre 4 A Ngka 
© - e 


~ 


:6 


| ‘ 
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Asale for arfenis ofreyêhue of an estate, the pro- 
prietor whereef has been deprived of an opportunity 
of havipg? the nfoneys remitted: by him to the 

e Collgctor e appropriated towards the payment of the 
particular estate for which it was meant through non- 
@mpliance by the Revenue or Bowtal Authorities of 
the Rules of. the Bengal Towzi Manual relating to 
the procedure ta be adopted‘in the case of remittances 

° See wrêng or uncertain particulars, is void. [p. 

, col. 1. f i 
*H id ossein v. Mukhdum Reza (74, followed. 

° Per Mukerji, J.—In view of tte Rules of the Bengal 
Towzi Manual there is no duty cast upon a remitter 
of rvenue®.to be on the look out for the return ‘of the 
acknowledgment ov for any endorsement that may 
happen to be made therein unless ke is warned to do 
g0. [p. 20, col. 2. | - e 

The question whether an estate isin arrears is not 
a mere question of form but ong of substance—a legal 
position to be inferred from all the” circumstances 
rather than a fact to be determined by a mere 
reference to the entries in the Collector's Register 
relating to the particular estate. [p. 17, col. 1.] 

The ‘general law of appropriatioh as embodied in 
ss, 59 to 6L of the Contract Act applies to payments 
of revenue, but these general principles, however, 
can only be resorted to where there is no provision 
in the Statute itself which may be applicable to the 
case and nothing which would militate against their 
application. [p. 18, col. 2.] 

A valid tender ona contract of debt is as mucha 
performance and discharge ofa debtor's duty -as an 
actual payment. [p. 17, col. 2.] i 

A payment of the exact amount of a debt is 
irrefragable evidence that the payment was intended 
'for that debt; but in a case . where a mistake is 
made at the time of the tender as tothe number of 


. the towzi and the name ef the thana, the position is 


somewhat different from that ofa debtor making a 
payment when he has only one debt due and is rather 


- analogous to a case where several debts are due and 


no declaration has been made upon what account the 
tender - is made, or perhaps worse still, because the 
Collector would not be justified in going by’ the 
name of the mahal any more than the towzt number, 
leaving aside the further complication that arises by 
reason of the name of the thana being wrong. [p. 17, 
col. 2; p. 18, col. 1.] - 

It is the duty of the clerks of a Collectorate to 


make reasonable efforts after the kist day has expired- 


to find out which estate a particular remittance was 
meant for. [p. 18, col. 2.] 

Appeal against a decree of the District 
Judge, Hooghly, dated the 12th of Septem- 
ber, 1924,.reversing that of the Subordinate 
Judge, Second Court, Hooghly, dated the 
29th of November, 1923. = 

Dr. Bijan Kumar Mukerji, and Babu 
Bhudeb Mukerji, for the Appellant. 

Mr. Harendra Kumar Sarbadhikari. and 
Bgbu Annada Charan Karkoon, for- the Re- 
gpondents. ° A 

i i JUDGMENT. A. 
“7 —The. plaintiff who was 
‘succeesttl in the Court of first, instance 
buf whose duit has been dismissed by the 
lower Appellate Court has preferred this 
secofd appeal, ° ig i 


* 


Gd 


- BASHARATHI GHOSH D, KHONDRAR ABDUL HANNAN, 


The suit was for setting asidea revenue 
sale, held. on the 27th June, 1921, in res- 
pect of Towzi No. 1366/2 of the Hooghly 


Collectorate, named Mehal Ananfarampur. 
dn Pargana Balia, Thana Chanditala, Dis-. 


trict Hooghly. The Towzi belonged to the 
plaintiff.. The revenue payable for it is annas 


e. 4 E 
, [105 I. 0.1927) ° 


14 and the cesses annas 12 pies only. The © 


amount is due 'on the 28th of March 
every year. The plaintiff sent the amount 
due for 1921 on the 18th March, 1921, 
through the? Post ` Office. It was 
received in the Collectorate on the 24th 
' March, 1921, but it was- not credited in the 
proper Register as in the money-order the 
number of the towzi was given ‘as 66 and 
the name of the thana as Jangipara. The 
Collector's Office on receipt of the money 
notedon the acknowledgment that there 
was a discrepancy and so the money was 
‘kept in deposit inthe Collectorate and 
not credited in the accounts of the plaintiffs 
estate. This receipt came back to the 
plaintiff on the 3rd April, 1921. The 
plaintifi’s case was that he never cared to 
look into the receipt and only saw it after 
he had heard of the sale. The plaintiff. 


heard about the sale after the time for ~ 


preferring an appeal to the Commissioner 
was over, Hence he filed this suit. 
The Subordinate Judge decreed the suit 


but that decree has been reversed, 
and the suit dismissed by the District 
Judge. 


The Subordinate Judge held that the . 


sale was premature. The District Judge 
has held otherwise-and has- given very 
good ‘reasons for his view., This view has 
not been seriously challenged before ‘us and, 
in my opinion, rightly so. 

The substantial question that has been 
argued before us is whether the estate was 
in arrears or not. The Subordinate Judge 
took the view that as the plaintiff had 
one- revenue paying estate, viz., Anantaram- 

<“ pur, the misdescription in the money-order 
could easily have been corrected and the 
towéi for which the money was meant could 
have been found out easilyifthe clerks in 
the Collectorate bad taken some trouble. 


- The District Judge on appeal expressed his 


view in these*words: “Had the plaintiff cared 
to look into the receipt he would have learnt 


that the’ revenue was nok credited in the 


proper’ register in his name and could 

` have taken “proper-stepsin the matter, It 

is admitted that he gaya the wrong des- 

cription in the money-order, There 
{ e 


is 09° 
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‘doubt that the plaintiff was to blame for 


all this. It was not the duty of the 
CollectSrate clerk to find out the correct 
number, The fact that the money was net 
credited was notified in due course to the 
plaintiff. In these circumstances I hold that 
the estate was in arrears”. 


The idea underlying the decision of the 


. learaed District Judge is that it is the 


. treated as being in - arrears. 


$ 


Collector's Register which is to have the 


last word onthe question asto whether 
the estate isin arrears or not, and unless 
the amount received by him has been crèdit- 
ed in favour of the estate, the estate is to be 
The question, 
however,is not a mere matter of form but 
of substance—a legal position to be inferred 
from all the circumstances rather than a 
fact to be determined bya mere reference 
to the entries in the Register as relating 
to the particular estate. 


At the outset it would be convenient to 
deal with an argument that has béen ad- 
vanced on behalf of the appellant that the 
case should be decided on the footing of 
the relations between a creditor and his 
debtor. The question whether the law 
regulating those relations does not apply 
to the realization of land revenue arose in 
this Court inthe case of Ganga Bishun 
Singh v. Mahomed Jan (1), That was a 
case where ‘the question arose in this 
form; whether, where payment of revenue 
was made with the express intimation that 


the payment was to be applied to the dis- : 


charge of the revenue due fora particular 
instalment and it was received and acknow- 
ledged on that account, it wag within the 
competency of the Collector,. without the 
assent of the payer to appropriate the 
amount in discharge of an earlier instalment 
that was in arrears. This Court while 
holding in the affirmative observed as 
follows:—‘'The Sale Law under Act XI of 
1859 is complete by. itself and we are of 
opinion that the relation between the 
Government and the holders ofestates Liable 
to pay revenue under the Act stands on aa 
entirely different footing from that on 
which the relation between the creditors and 
debtors is based, and that arrears of Govern- 


. ment revenue are not a debt within the 


. "See 19 Ind, a (P, WAWAN TT 


meaning 6fs.59o0f the Contract Act”, On 

appealthe Judicial Committee* reversed this 

decision and answered the question in the 
(1) 33 A, 1193; 10 O, W, N. 948, = 





aor 


= 


“case, ifthe parties had not 


negative and observed as 
en said in the argument about fhe bearing 
upon the present case of certain provisions 
of the Contraet Act, relating to the appro- 
priation of payments. Those* enactments, 
might perhaps have had a bearing upon the 
3 by their owh 
actions placed the matter beyond doubt. 
The money in questionin the present case 
was expressly paid to satisfy the January 


kist, and it was received and acknowlédged . 


onthat account. It requires no statutory 
provisions to skow that when money has 
been so paid and received and appropriated, 
it is not sin” the power of one of the 


as foltows:—“Much è 


parties to the transaction, without the assent ` 


of the. other, to .vary: the effect of the 


transaction by altering the appropriation | 


in which bothoriginally concurred”. The 


question of the applicability of the law. 


relating to creditor and debtor arose again 
in the meantime in the case of Jogendra 
Mohan Sen v. Uma Nath Guha. (2). That 
was a case where oo was no ea cae 
tion by consent and the question arose 
esther the provisions of ss. 59 to 61 of the 
Contract Act would apply. It was held 
that. there being nothing-specific on the sub- 
ject in Act XI of 1859 the general law, which 
is practically embodied in ss.59to6l of the 
Contract Act, would apply.’ ` 
Ifthe general law appliés, what is the 
position? A valid tender on a contract of 
debt-is as much a performance and disi 
charge of a debtor’s duty as an actual pay- 
ment, The amount having been received 
by the Oollector and not appropriated to 
the payment of the arrear that was due in 


respect of the appellant's estate, it cannot - 


be said that the appellant wasin a worse 
position than a person who has made a 


tender in respectof the debt due. The 


requisites of a’ valid tender were all com- 


‘plied with in the present case except only 


one, namely, that the debtor must’ declare 
upon what account the tender is made, In 
Harris’ Law of Tender, page 19, if is said: 
“But it would, notwithstanding, always be 
for the debtor the wiser course, even, where 
there exists buta single recoverable debt, 
to indicate to the grediter, at the tim® of 
the tender, the-identity of the debt, “in, 


although the words of Lord Ellenborough 
that a payment of the amou 
one of several debts would be irrefragablé 


evidence to show thai the paymegt wag 


(2) 85 ©, 636; 12 O, W, N. 646; 8 O.L. de 41; 


aan 
(J 
e - 9 


exact- amount of. 


'respect of which the tender is made. For, - 


. 
. 
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intended, for that debt [per Lord Ellen- 
berough in Marryatts v. White (3); see also 
Mayfield v. Wadsley (4)] would, no doubt, 
apply *with ea force, if possible still more 
conclusive, where there + existed but one 
recoverable debt, still the general commer- 
cial transactions of the creditor may be on 
æ scale so extensive, so as eto prevent an 
instant appreciation “by him, of the 
_ circumstantes attending the particular 
debt in question: ‘and it would probably 
save misunderstantling and perhaps not a 
Tittle trouble and expen8%e thereafter, if 
the debtor at the time identified the debt 
in respect of which the tenderis made.” 
In aease where amistake is madeat the 
time of the tenderas to the number of the 
*iowzi and the name of the thana, the 
position is somewhat different from that of 
a debtor making a payment when he has 
only one debt due and is rather analogous 
te a case where several debts are due and 
no declaration has been made upon what 
account the tender is made or perhaps worse 
still because the Collector would not be 
justified in going by the nameof the 
mahal any more than the ‘towz? number, 
leaving aside the further complication that 
arises by reason of the name of the thana 
being wrong. The general law is as put by 
Knight Bruce, L. J., in the case of Nash 
v, Hodgson (5): “If aman sends money to 
another and that other: receives it, the 
first point is: what was the intention with 
whieh it was sent; and if that cannot be 
„ascertained by direct proof; it must be got 
at by circumstantial evidence: and what- 
ever is the intention that must prevail, 
unless only the other elects to return the 
money. The creditor cannot appropriate 
in opposition to the debtor's expressed in- 
tention. The right of appropriation of the 
tender in the first instance is in the debtor 
alone. Where, however, the debtor’ has 
neither declared his intention regarding 
the appropriation,and where the circum- 
stances surrounding the transaction, betray 
, no indication of such intention, the right 
passes to the creditor but it does only on 
the failure of the debtor to exercise his 
praor right. Where debts exist and tenders 
Ieve been mage, but the transaction þe- 


(3) (1847) 2 Stark. 101, . 
(4)%1824) 3 B. %& O. 357; 5D. & R. 224; 3 L.J. K. 
B, (0. 8.) rs 107 E. R. 766. 
(5) (1895) 25 L. J, Oh. 186; 6 De. G. M. & G. 475; 43 
TA 1918; 1 Jur, (N. 8,)°046; 3 W. R, 590; 106 R R. 
. Lt o ‘ > 
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tween the debtor and the ereditor present® 
a prospect sterile of any indication from 
can veraciously predicate the 
intention of either of them, the law asserts 
an exclusive jurisdiction over the entire 
transaction and with that lofly scorn of 
heteronomy which always distinguishes its 
unfettered operations, proceeds to appropriate 
the tenders in accordance with those dictates 
ef elevated reason which in the jealous 
record ofleading cases, compel the proud 
concurrence of contemporary and the sacred 
submission of succeeding jurists. (Harris 
on the Law of -Tender, page 33). These 
general principles, however, can only be 
resorted to where there is no provision in 
the Statute itself which may be applicable 
to the case and nothing which would 
militate against their application. Where 
the money is inthe hands of the Collector 
and the remitter has by his own act created 
a position which precludes the Collector 
from crediting the money inthe accounts 
of any particular estate, the case attracts 
the operation of the Statute itself, the 
relevant provision being that contained in 
s. 8 of Act XIof 1859. This section or 
rather the latter part of it which is 
directly applicable will be presently con- 
sidered. 

Before doing so, however, it would be con- 
venient to dispose of another question that 
has arisen, viz., whether there was any duty 
cast upon the clerks of the Collector io 
endeavour to find out the correct estate 
for which the remittance was meant. The 
Subordinate Judge says: “Under the cir- 
cumstances, although the plaintiff was in 
fault theelerk in question could detect it 
if he had taken some trouble”, The Dis- 
trict Judge holds “it was not theduty of 
the Collector's clerk to find out the correct 
number’. In my opinion neither view is 
reasonable, So long as the declaration of 
the intention of the remitter as contained 
in the nioney-order coupon stood with tke 
wrong number of the towzi and wrong 
mame of the thana, it would be idle to 
think of being sure asto whether it was 
Mehal Anantarampur that was meant or 
any other mehal, Just before the eale, 
however, when possikly afew towziz were 
in arrears it was perhaps not difficult with 
a little effort stofind out thereal intention 
of theremitter.If the clerks of the Collecto- 
rate did? not make a reasonable effort 
after kist day had expired to find oyt what | 
fhe remittance was meantfor they failed 


“in the Collector's books in respect of another - 


owners. 


v 


D Ea ° 
= 105 7, 0. 1927)" 
in their duty but the question we have 


- to consider is not whether the sale need. 


not have been made, but whether it was 


invalid or void by reasonof its having. 


ens made contrary to the provisions of thé 
ct. 

Turning now to the latter part of s. 8 
of Act XI of 1859 it runs thus: “Nor 
shall the plea that money belonging to the 
defaulter, and sufficient to pay the arrear of 
revenue due, was in the Cellector’s hand 
bar or render voidorvoidable asale under this 


Act, unlesssuch money stands in the de-. 


faulter’s name alone and without dispute, 
and unless, after application in due time 
made by the defaulter, or after the written 
agreement provided for in s. 15 of this 
Act, the Collector shall have neglected, or 
refused on-insufficient grounds, to transéer 
it in payment of the arrear of revenue due.” 
This section was considered by the Judi- 
cial Committee in the case of Balkishen- 
das v. Simpson (6). The plaintiffs in that 
suit prayed. to have a revenue sale set 
aside upon the following facts: They were 
the proprietors in possession of a separate 
5-annas share of a village till the date of 
the sale, viz., the 5th September, 1891. 
Down to 1884 the revenue payable for the 
said share was Rs. 89 and odd. In the 
beginning of 1884 the Board of Revenue 
sanctioned ‘a reduction of the revenue at 
Rs. 82 and odd from Rs. 89 and odd. The 
decision of the Board was communicated. 
to the Collector by a letter in March, 1884, 
but the abatement. was entered erroneously 


estates which belonged to some’ different 
The result of this mistake was 
that while the revenue paid yearly by the 
plaintiff was duly credited in the Collector's 
“‘pooks as it was paid, the plaintiffs were 
wrongly debited every year with Rs. 89 and 
odd instead of Rs. 82 and odd on account 
ef the revenue payable by their estate. - In 
consequence of this error on the debit side 


`of the account, the books showed in March, 


1891, at the end of.the revenue year 1890 91, 


- the revenue of the plaintiff's estate. ase 


being in arrears; whereas ‘if the debts 
had been rightly made the, books would 
have shown a balance of Rs. 44-15-3 at 
the plaintiff's credit,. In that gase their 


Lordships explained the latter part of s. 8 in . 


these words: “It is enacted that the 
Collector's possession ‘of the money belong- 

(6) 25 O. 833; 25 I. A. 151; 20. W.N, 513; 7 Sar. P, 
J, 963p 13 Ind, Dec, (x.8.) 543, 
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ing to the defaulter, “shall afford np answer 
to the default, unless. the money stood in 
the defaulter’s name alone and Without, 
dispute,.er the Collector has failed, after? 
application by “the defaulter, fo impute 


his money towards payment of t e revenus. ° 
The enactment has no application, except,’ 


there be (1) default in the payment of the 
revenue, antl (2) possession 
of-money of the defaulter not. indisputably 
placed to his credit, Bat the appellants 
were notin default. All monies paid by 
them have beet correctly eredited; and their 
alleged default, ‘which is a pure fiction, 
is. based upon, erroneous debit entries 


to which théy were not parties’. From 
these observations two propositions clearly 


emerge: first, that possession by the Collector 


of money belonging to, thé cefaulter, not - 


indisputably placed to the credit of 4 
particular estate cannot save the estate 
from being sold: second, that in the event 
of the’ money received by the -Collector 
being in his hands but standing not in 
the defaulter’s name alone, or not without 
dispute and on the défaulter having applied 
for such credit, if the Collector neglects 
or refuses to impute the money towards 
the payment of the revenue, the estate 
cannot besold. As regards the first of these 


propositions so long as the number of the- 


towzi and the name of the thana were 
‘wrongly stated, the intention of the 
remitter of -the money. was not clear to 
the Collector and it is only reason- 
able to hold that the money was not 
indisputably placed in the hands of the. 
Collector for credit in respect of the appel- 
lant’s estate. The Collector may very 
well have hesitated to éredit it in respect 
of one estate rather than another, lest he 
miight act contrary to the intention of the 
remitter, Here then the second proposition 
comes into operation and for its ape 
plieation it is necessary to give the remitter 
an opportunity of making.an application 
for credit of the money for the revenue of 
the estate for which it was meant. 
him such an opportunity’ rules have 
from time to time been framed and it is 
the violation of these rules which depriyes 
the remitter of an opportunfiy to have thg 
money which. is in the hands of thee 
Collector imputed towards the payment of 
the revenue of the. estate for whith it was 
meant, In the case of Hamid Hosseiz v, 
Mukhdum Reza (7) there'was infraction of 
i e 


(7) 32,0, 229; 9 O. W. N, 300° 


To give .- 


by the Colleetôr, e 


20°, f : 
1.29 of the Land Revenue Rules then în 
orce ahd *this deprived the remitter of an 
opperéuhity tọ rectify the mistake that he 
e had made as regards the number of the 


éowzt and the name of the proprietor, To: 


shold the fale of an ‘estate for its arrears of 
e revenue the’ proprietor whereof had been 
* deprived of a chance of correcting the 
mistake by reason of the non-compliance 
of the rule aforesaid,” was held to be 
without, jurisdiction, and the sale was 
accordingly set, aside. In the present case 
the clerk of the, Collectorate noted in the 
money-order receipt dhat there was a 
discrepancy and so the money was kept 
in deposit in the Collectorate. The judg- 
ment of the District Judge states thatthe 
receipt reached the plaintiff on the 3rd April, 
1921. Probably that was the date -of the 
postal seal which the receipt bears. The 
appellant's case is that the receipt was in his 
house and that he sawthe receipt after he 
had heard about the sale. The District 
Judge has believed this case of the appel- 
lant and has blamed him for his negligence. 
The point is, had the appellant notice that 
his remittance has not been credited 
because there was a discrepancy, for on this 
depends the question whether he had 
opportunity to rectify the discrepancy. To 
provide for this, very salutary rules have 
been framed and if these rules are strictly 
followed, the remitter will always have 
such notice. 

Rule 102 para. 2 of the Rules of the 
Bengal Touzi Manual, 1918, runs in these 
words: “If owing to omissions or errors in 
the particular of remittance there is any 
uncertainty as to whether a remittance can 
be correctly credited according to the 
intentions of the remitter, a note should be 
made across the acknowledgment in red 
ink, stating how the remittance has been 
credited or what particulars are required, 
and in the latter case the remitter should be 
asked to send the required information 
immediately by letter...... ", Very strin- 
gent rules follow as regards the treatment of 
acknowledgments with red-ink note. 
109 enjoins how the acknowledgments are to 
be distributed to postmen for delivery. 
Reale 110 sayæ “The postman or village 
Postman will obtain the remitter’s signature 
or mark whea delivering egch acknowledg- 
ementin-the postman’s book or the village 
postman’s eregister.” “Then follow some 
rufes as regards undelivered acknowledg- 
mnengs, Rule 114 js a very stringent rule 
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attaching responsibility to the Post Office 
for punctual and free delivery of acknowledg- 
ments. Rule 115 is very important and 
rans in these words: ‘‘Remitters óf revenue 
money-orders should be advised to examine 
carefully their acknowledgments for the 
money-orders in case there should be any 
red-ink note by the Oollectorate calling 
for further particulars or indicating doubt 
as io whether a remittance has been 
correctly credited according to the- in- 
tentions of the remitter.” These rules, if 
worked properly, will place the question of 
notice beyond the range of all possible 
doubts in any particular case. There is 
nothing to show and indeed it is not 
suggested that these rules, especially rr. 
110 and 115, have:been complied with in the 
present case and, on the other hand, the 
ignorance of the appellant as regards the 
existence of the acknowledgment or ils 
contents till after the sale was over has 
been believed bythe District Judge. What 
is contended is that the appellant was 
negligent but it cannot be said that there 
is any duty cast upon aremitter to be on 
the look out for the return of the acknowledg- 
ment or for any endorsement that may 
happen to be made therein, unless he is 
warned to do so. The principle of the 
decision in the case of Hamid Hossein v. 
Mukdum Reza (7), therefore, applies to this 
case, 

In my judgment the sale must, in the 
circumstances, be held to have been made 
contrary to the provisions of the Act and 
must be annulled. 

The appeal is allowed, the decision of the 
District Judge is reversed and that of the 
Subordinate Judge restored with costs in 
this Court and of the Court of Appeal 
below. 

Cuming, J.—I agree. 


ALN, A, Appeal allowed. 


PATNA HIGH COURT. 
APPEALS FROM APPELLAI£ DecrEss Nos, 1602 
AND 1603 op 1924, 

“August 11, 1927. 
Present:—Mr. Justice Wort. 

Pabu KUMAN DAS APPELLANT 

versus ə 
KACHALI MANDAL AND ANOTAER— 
RESPONDENTS, 
tenant—Kabuliyat—Stipulation 


Landlord and 


MATI 


rios L 0, i887) ` 


-pay enhanced went after expiry of lease, whether penal 
—Contract Act (IX of .1872), s. 74—Acquisition of 
occupancy erights before expiry of lease, effect of— 
Bengal Tenancy Act (VIII of 1885), s. 19. 
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_ A stipulation in a kabuliyat that the tenant should” 


pay an enhanced rate of rent if he continues to 
remain in possession after the expiry of the term of 
the kabuliyat, is notin the nature ofa penalty and 
does not, therefore,-fall within the purview ofs. 74 
of the Contract Act. [p. 21, col. 2.) 

The fact that the tenant had, during the term of 
the kabuliyat acquired occupancy rights under the 
provisions of the Bengal Tenancy Act, does not 
disentitle the landlord to enforce sucha stipulation 
T expiry of the term of the kabuliyat. [p. 22, 
col. 1. 


Appeal from a decision of the District 
Judge, Purnea, dated the 5th September, 
1924, affirming that of the Munsif, Purnea, 
dated the 24th March, 1924. 

Mr. Sambhu Saran, for the Appellant. 

Mr. Rajeswari Prasad, for the Respond- 
ents, 

JUDGMENT.—This appeal raises an 
interesting question under the Bengal 
Tenancy Act. The appellant before this 
Court brought two suits, being Nos. 1566 


and 1567 of 1923 against Kuchali Mandal 


and Raju Mandal respectively before the 
Munsif of Purnea in which he claimed 
arrears of rent for the years 1327 to 1330, 
The Munsif dismissed the suits andon ap- 
EF to the learned District Judge he up- 

eld the decision of the lower Court. It 
appears that the land, the subject-matter 
of these suits, wasin joint possession of the 
two defendants from the year 1903 having 
entered into possession under a kabuliyat; 
dated the 6th March of that year. 
They remained in possession ‘under the 
terms of this kabuliyat from the year 1908 
to 1910 after the expiration thereof, when 
the defendants appear to have separated. 
Toe defendant in Rent Suit No, 1566 of 
1923 entered into a kabuliyat fora term of 
six years dated the 20th May of that year. 
The defendant in Rent Suit No. 1537 of 
1923 executed a kabuliyat for aterm of five 
years dated the 2nd March. One of the 
terms which was common to both these 
kabuliyats was that if the defendant conti- 
nued in possession of the- land after the 
expiration of the kabuliyat he would be 
liable to pay rent atthe rate of Rs. 5 and 
Rs. 6 respectively, the rents during, the cur- 
rency of the kabuliy&ts being at the rate 
of Rs. 2 par bight per annum. The defence 
to these actions was first that they had 
come into possession by an oral, settiement 
made in the year 1306. The alternative 
“defence was that if they did in fact execute 


a "9i 
kabuliyats they executed themeunfder the 


coercion of the plaintif. Both these defences 
were found to be unsubstantiated’ by ° the « 


lower Courts. Bat there do arise two pginte 
of substance which were urged ° on behalf 
of the tenants in these ‘appeals, 


The “first of 


is that the enhanced rent at the rate of Rs. 5 ° 


aud Rs 6after the expiration of the kabu- 


-liyats was in the hature of a,penalty and, 


therefore, irrecoverable inlaw. Ths second 
which depends to a large extent on the 
first contention; is that during the currency 
of these kabuliyate both defendants having 
been in possession of the land for a period 
of more th&n twelve yeara- assumed 
the character of occupancy raiyats, and, 
therefore, the contract which they had 


" entered intoto pay enhanced rent after they 


had assumed that character was contrary 
to the Bengal Tenancy Act. I have already 
decided the first question ina similar case 
which came before me this week, that 1s, 
whether an enhanced rent in these circum~ 
stances was inthe nature ofa penalty or 
not. There were two authorities quoted in 
that caso before ms which have been 
brought to my notice again in these appeals, 
which are before me now. The first 
case is to be found in Tejendro Narain 
Singh v. Bakai Singh (1) where the covenant 
was to the effect that if the tenant failed to 
execute fresh kabuliyat after the expiry of 
the first then he was to pay rent at a higher 
rate, The Courtin that case decided, Mr. 
Justice Rampini dissenting, that ib was in 
the nature of a penalty and, therefore, 
could not be enforced. The other authority 
cited is that of Gunput Singh v. Josodhur 
Singh (2), where there was a similar provi- 
sion. In my opinion, this provision which 
ig to befoundin these kabuliyats is notin 
the nature of a penalty, It isnot an at- 
tempted enforcement of the payment of a 
sum of money for failure tə perform an act 
which the party’ has contracted, nor a 
penalty for performance of anact which by 
the con'ract was forbidden and, therefore, 
in my view does not come within the mean- 
ing of s. 74 of the Indian Contract Act, 
This clearly wasan agreement to pay rent 
from a certain date shquld tif tenant desite 


to remain in possess3ion ofthe land front, 


that date, But the further pbint urged in 
these cases ia that during the currency of* 
these kabuliyats the tenants aequired the 


character of occupancy ratyats -and,there- 


1) 22 C. 638; 11 Ind. Dee. (ne s.) 439. e 
(2) 2@Ind, Qas, 516; 17 0. Ly J. 990, 
- @ . 


““ this Court in S. A. No. 1135 of 1917 where 


ga. ; 
fore, enaficed rent could not be recovered 
from them. In my opinion, the decision of 


this point, is dealt with supports this view. 

n that case Mr. Justice Jwala Prasad states 
‘thaf it doeg not matter whether the tenant 
‘acquired an occupancy right at the date 
‘when the enhanced rate is to take effect or 
not. There js thee further decision: of a 
Divisions Bench of this Oourt, which, al- 
though not directly deciding ` the point, 
does so by infesence and that is the case, 
B. A. No. 737 of 1919 inewhich Mr. Justice 
Adami and Mr. Justice Bucknill came to 
the conclusion which I have*indicated. In 


“my view, therefore, the learned Judges in 


the Courts below were wrong in deciding 
first, that this was a-penalty and secondly, 
that the rentcould not be recovered by 
reason of the character of the occupancy 


raiyats which the defendants had undoubt-- 


edly obtained before the enhariced rent came 


_ Into force. 


I would, therefore, allow both the appeals: 
there will be no order as to costs in this 
Court in Appeal No. 1602 of 1924, but- there - 
will be an orderin this appeal for costs in 
the Courts below. Appeal No. 1603 of 1924 
is allowed with costs in this Court and in 
the Courts below. There will bea decree 
in Suit No. 1566 of 1923 for Rs. 65-0-3- 
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è next reversioner conveys a valid titleto t 
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ing under rent-decree—Accretion—Ploadings, impera 
fect form of, effect of—Notice of document, notice 


- of its contents. ° 


A surrender of a holding by a Hindu widow to the 
he next 


reversioner, |p. 23, col. 2.] 

The fact that such a deed is not properly stamped ` 
does not affect the validity of the surrender. What is 
to be looked into in such cases is whether the facts’ 
lead to the inference of a relinquishment. [p. 24, 
col. 1.] ‘ 

“Bhagwat Koer v. Dhanukdari Prashad Singh (2); 
relied on. ° ; i 

A holding purchased by a Hindu widow ‘in execu- 
tion of a decree for rent against tenants who held 6 
subordinate interest under a raiyati which she had in- 
herited from her husband forms part of the husband's 
estate. [ibid.] 

A Court is justified in disregarding the imperfect ` 
form in which a plaint is drafted if all the necessary 
facts arein substance stated in it. [p. 23, col. 2.] 

Notice of a deed is notice of its contents. [ibid.] 

° Appeal against a decree of the Addi-- 
tional Subordinate Judge, Noakhali, dated 
the 8th August, 1924, modifying that of the 
Munsif, Second Court, Lakhimpur, dated the 


7th July, 1922. | 

Mr, Atul Chandra Gupta and Babu 
Nogendra Nath Chowdhury, for the Appel- 
lant. l 


Babus Romesh Chandra Sen and Jitendra 
Kumar Sen Gupta, for the Respondents, 


JUDGMENT.—This is an appeal on 
behalf of the plaintiff from a decision of 


with interest at the rate of six per cent. per -the Additional Subordinate Judge of Noa- 


annum upto the date of realisation; and, 
in Suit No. 1567 of 1923 for a sum of 
Rs. 149-2 with interest at the rate of six 
per cent, per annum up to the date of reali- 
sation. 

“There will be a stay of execution until 
the Ist of December and should the defend- 
ant-respondents in this Court prefer an 
appeal to this Court, until the disposal of 
that appeal. ; 


A. NLA. Appeal allowed. 


a 
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khali, dated the 8th August, 1924, which 
modified a decision of the Munsif, Second 
Court, Lakhimpur, dated the 7th July, 
1922, i eo 

The plaintiff's case is that there was a 
raiyati holding of which three persons were 
the owners, that is, Ganga Dayal, the plaint- 
iff himself, Baldeo and one Ram Prosad 
who is. cousin of the plaintiff. Principal: 
defendants were sub-tenants under all the 
three persons whom I have named. In 
execution of a decree for rent this sub- 
tenancy which is also described as osat- 
rayate was sold and was purchased by 
Baldeo and Subhadra, the widow of Ram 
Prosad on the 9th January, 1919. They 
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i oF 1984, a took delivery of symbolical possession on 

a í February 16, 1927. the 27th August, 1919. On the 2lsb Nov- 

P Present :—Mr. Justice Mitter. ember, 1919, Subhadra, the widow of Ram 

e GANGADAYAL MISIR~Prainrirr— Prosad, executed a deed of relinquishment 

j APPBLLANT by which she gave tp htr interest in all 


the properties of her husband in favour of 
the plaintiff who was alleged to be Ram . 

Prosad’s next and sole reversionary heir. 
. Hiktdu Law—Widow*-Surrender -Deed of surren- The deed only made eertain provisions for 
. der not properly stampeg, effect of —Purchauseeof hold- maintenance in favour of the widow of Ram® 
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Prosad. The widow of Ram Prosad, Sub- 
hadra, ig also a party to the suit. She is 
oné of the defendants. 

The Court of first instance granted a 
decree to the plaintiff declaring bis title to 
the extent of one-third share in the holding 
but refused to grant the plaintiff joint 
possession by the demolition of the huts 
which were on the land. An appeal was 
carried to the Subordinate. Judge by the 
plaintiff and in appeal the Subordinate 
Judge varied the decree of the Munsitf by 
declaring plaintiff's title to two-thirds share 
in the land in suit. The Subordinate Judge 
also did not grant the prayer for khas pos- 
session and held that the defendants could 
not be turned out of the land at the instance 
of the plaintiff alone. A 

_A second appeal has been preferred to 
this Court by the plaintiff and this appeal 
concerns only the one-third share which be- 
longed originally to Ram Prosad and in 
respect of which there has been a surrender 
by his widow by a deed, dated 2lst Novem- 
ber, 1919. Both the Courts below haye dis- 
missed the plaintiff's suit with regard to his 
one-third share holding that the deed was 
a mere deed of release and as such could 
not pass title in favour of the plaintiff to 
the extent of one-third share which belong- 
ed to Ram Prosad. In this socond appeal 
it has been contended before me that both 
the Courts below have taken an erroneous 

view with regard to the legal effect of the 
so-called deed of release, dated the 21st 
November, 1919, in holding that it was a 
mere deed of release. The Courts below 
have overlooked the provisions in the deed 
which suggest that it was a deed of relin- 
quishment by Subhadra, a Hindu widow, of 
the entire interest in her husband's estate 
in favour of the next and the sole rever- 
sioner. I may mention that this deed was 
referred to in para. 2 of the plaint and 
that the defendants had full notice that 
in that deed it was alleged that? it was a 
deed of relinquishment in favour of the 
plaintiff who was described as the next 
sole reversiener of Subhadra’s - husband. 
The learned Subordinate Judge in appeal 
assumes that the plaintiff was the next re- 
versioner of Ram Prosad and «was entitled 
to the property after the death of the widow 
Subhadra. Ft has been argued that if the 
deed which has been placed before me 
was a deed of surrender, it was” sufficient 
to pass title in favour of the plaintiff with 


respect to one-third share which belonged | 
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to Ram Prosad and reliange has been place 
ed on three decisions of the Judictal Oom- 
mittee of the Privy Council in support’ of 
this contention.. The first case referred * to 
is the case of Rangasami Gounden v. Nachi-. 
appa Gounden (1). The second case ‘refer; 
red to is another decision of the Judicial 
Committeé in the case of Bhagwat Koer’ v. 
Dhanukdari Prashad Singh (2). The third 
decision referred to is the case of, Sureshwar 


Misser v. Maheshrani Misrain(3). Ihave read * 


the deed of release in the present case and 
to me it seems that if amounts to a come 
plete relinquishment by Subhadra of her 
husband’s estate in favour of Gangadayal 
the present plaintiff. 

It is necessary to notice the arguments 
which have been. raised by Mr. Sen on be-. 
half of the respondents in support of the 
judgment of the lower Appellate Court. 
Itis contended that this point about the 
deed of release being deed of surrender by 
a Hindu widow should not be allowed to be 
raised here for the first timeas ib was not 
raised in either of the Courts below. The 
answer to this contention is that although 
the plaint was not artistically drawn in- 
asmuch as it did not state the precise 
case in a precise form the facts were 
alleged in’ the plaint which would lead 
the Court to infer that the case of relin- 
quishment was set up in the plaint as 


‘reference was made to the document in 


para. 2 of the plaint. The plaint might 
have been more artistically drawn 


but the Court would be justified in dis- ` 


regarding the form of the plaint if it 
appears that in substance all the facts neces- 
sary to raise the point now in controversy ~ 
were mentioned in plaint. I think by giving 


notice of this document in the plaint the 


defendants had been given notice of the 


contents of the deed which showed that 16 
was a deed bv which thelady Subhadra 
relinquished all interests of her husband’s 
property in favour of the next reversioner. 

It is also necessary to notice another 


(WW 50 Ind. Cas. 498; 46 I. A. 72; 42 M. 523: 29 C.L. 
3.539: 36 M. L J. 493; 17 A. L. J. 536; 2L Bom. L. R. ` 
010.23 0. W. N. 777: (1919) M.AV. N. 262: 26 MY L. T 
5. 10 L. W. 105; 1 U. P. L. R. (P. 0. 66 (P. O.). © 

' (2) 53 Ind. Cas! 347; 46 T. A. 259: 37 M. L.J. 313: , 
17 A. L. J. 1036; (1919) M. W. N. 860; 1 P. L. T.1:2 
U.P L R. (P. C) 2% 47 0. 466; 22 Bom. L,R. 477, 24 
C. W. N. 274; 12 L. W. 105 (P. O.).6 ‘ 

(3) 57 Ind. Cas 325; 47 I. A. 233; 41 Ọ. Lt J. 433; 
1920) M. W. N. 472; 39 M. L. J. 161: 28 M° L. T. 154; 

o U. P.L. R. (P.C) 128° 12 L. W. 461; 194. L.J, 
1000; 25 O. W. W. 194; 48 0, 100 (P. 03. ; 
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e argument ‘of Mr. Ben. The property in -dis- 
pate, it is said, did not belong to Subhadra’s 
lrusbahd. This argument is based on the 
faci that this osat-raiyateinterest was 
purchased by Subhadra after the death of 
her htisband.. But itis to be remembered 
that the purchase was in execution of a 
. deeree,’ obtained by Subhadra efor rent 
fgainst tenants whoeheld” a subordinate 
interest unger the raiyati which she inherit- 
- ed from her husband. It was really a case 
of the reversion falling in; Subhadra’s 
husband was allalong entitled to sell the 
property in execution of the deeree for rent 
and if the property is now nade khas in 
execution of the said decree the property 
does not lose the character of its being 
eproperty which she inherited from her 
husband. These are thetwo substantial con- 
tentions which have been raised on behalf 
of the respondents. It is also necessary to 
notice another minor contention, namely, 
that the release is ineffective as it was not 
stamped as a deed of relinquishment should 
have been. But it has been pointed out by 
the Judicial Committee in several cases 
that what is to be looked up is whether the 
facts lead to the inference that there was a 
relinquishment. In the case of Bhagwat 
Koerv. Dhanukdari Prashad Singh (2) there 
was no deed and the Judicial Committee 
held that the fact that the lady parted with 
possession in respect of the property was 
sufficient to justify the Court to infer sur- 
render. So I think there is no substance 
-in this contention of the respondents. 
The result is that the decree of the lower 
-Appellate Court so far as it dismisses the 
e suit of the plaintiff to the extent of one: 
third share which originally belonged to 
Subhadra is set aside. The consequence 
is that the plaintiff's suit is decreed in its 
entirety and he will be entitled to recover 
possession of the property in dispute from 
the defendants. In the circumstances of 
the present case the plaintiff will not be 
entitled to costs of this appeal, The order 
of the lower Court with regard to costs will 
e be aflirmed. 


ALN. A, Appeal allowed, 
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OQUDH CHIEF COURT. 
I’rrst Civit APPEAL No. 148 oF 1926.. 
September 5, 1927. | 
-Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
MADARI SINGH—PLAINTIFF—APPRLLANT 
vETSUS 
NAZIM ALI AND orners—Dzrenpants— 
RESPONDENTS, 
Wajib-ul-arz—Statement of traditions, value of. 


Statements in a wa@jib-ul-are which merely narrate 


eens do not carry much weight. {p. 26, col. 


Appeal against the judgment and decree 
of the Subordinate Judge, Unao, dated the 
28th August, 1926. 


Messrs. A. P, Sen and M. H. Kidwat, for 
the Appellant. 

Pandit Jawala Sahai, Mr. Manohar Lal, 
Babu Sri Narain, Messrs, D. K. Seth, and 
Radha Krishna, for the Respondents. 


J UDGMENT.—This is an appeal by 
Madari Singh against the dismissal of the 
suit which he brought to succeed to 14 annas 
and 6 pies out of 16 annas of the property 
left by Gur Bakhsh Singh in village Dakauli 
and other villages inthe Unao District. The 
circumstances in which the suit came into 
being were that Gur Bakhsh Singh died in 
1506 and was succeeded by his widow Sheo 
Nath Kuar. Sheo Nath Kuar died on the 
14th November, 1918, According to the 
case for Madari Singh, a certain N arain 
Singh then succeeded to the property of 
Gur Bakhsh Singh as the nearest sapinda, 
to Gur Bakhsh Singh. Narain Singh sold 
14 annas and 6 pies out of this properfy to 
Madari Singh on the 7th J une, 1920, Nei- 
ther MadariSingh nor Narain Singh suc- 
ceeded in obtaining an entry of their names 
in the revenue papers. No suit was, how- 
ever, brought for possession of the pro- 
perty until the 25th November, 1925, nine 
months after the death of Narain Sin gh, 
The learned trial Judge has tried the suit 
very carefully and written a well reasoned 
and well-thoughtout judgment. It is only 
ntcessary for us to deal with one ground of 
fact. ° 


In order to succeed it was essential for 
the plaintiff to prove that Narain Sin gh 
was a lineal descendant of Badli Singh and 
that Badli Singh and Jajhar Singh were the 
sons of Jamuni Singh and own brothers, 
Gur Bakhsh Singh was admittedly a male 
lineal descendant of Jajhar Singh. If the 
plaintiff was unable to prove as a matter ùf 
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fact that Badli Singh and Jajhar Singh 
were own,brothers and the sons of the same 


fathér his suit failed. It was unnecessary. 


to go into any other point. In order to 
prove the relationship, which he had to 
prove in order to succeed, he propounded 
certain oral evidence. That evidence con- 
sisted of the evidence of witnesses all of 
whom professed to be relatives of Gur 
Bakhsh Singhand Narain Singh and most of 
whom were Mahror Thakurs. The learned 
trial Judge has considered this evidence 
and has disbelieved it. 
sons for disbelieving it which we find.to be 
sufficient reasons. The learned Counsel for 
the appellant has takenus through this 
evidence after and having heard the evi- 
dence and having heard his arguments ln 
support of the evidence we arrive at the 
same finding as that of the learned trial 
Judge. Weconsider this evidence to befalse, 
tutored and fabricated. In addition to this 
oral evidence the plaintiff-appellant relied 
upon the evidence afforded by statements 
in certain wajib-ul araiz. Exhibit }K-17 is 


the wajib-ul-arz of a village called Jargaon | 


in the Unao District. According to this 
wajib-ul-arz two Mahror Thakurs Jamuni 
Singh and Man-Singh came from a village 
called Bhurajmau to Jargaon where they 
- forcibly expelled the Kurmis who had pre- 
viously possessed the village and took the 
village for themselves. This wajib-ul-arz 
continues with the statement that the sons 
of Jamuni Singh populated two villages 
Badli Khera and Dakauli. 
later on,that Bhatkhirwa was populated by 
Bais Thakurs the relations of the Mahrors 
-with the permission of the latter. 
Exhibit 2 is the Wajib-ul-arz of 
Badli Khera. This was prépared about 
1863. It states- that a hundred years 
before it was prepared, that is to say 
about 1763, Badli Singh a Mahror Tha- 
kur settled the. village and introduced in- 
habitants. Exhibit K-14 is the wajib-vl-arzof 
Dakauli. 
Mehror Thakur, cut down the jungle in 
Dakauli, construgted a homestead and in- 
troduced people to live in that village a 
hundred years: before the wajib-ul-arz was 
prepared, that is to say about 1763: The 
entries in these three wazib-ul-aravz are 
reliedon by the learned Counsel for theappel- 
lant to prove that Badli Singh. and Jajhar 
Singh were brothers and the sons of Jamuni 
Singh, apd unless the entries in the wajib- 
„ul-aruiz_are accepted as sufficient evidence 


e -L 


He has given rea-- 


It continues. 


This states that Jajhar Singh, a- 
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to prove those facts those facts gre. not 
proved.. l J Ma 
- It i8 clear that the incidents in question 


e stated in the wajilt-wl-araiz were incidents no? 


within the memory of mèn livingat the time” 


that they were prepared. Wè have to note 
firat that the settlement of the villages of 


Badli Khera and Dakauli, according to the? ' 


wajib ul-araiz, had taken place.in 1763, and 
the capture of Jargaon from the Kumis was 


clearly-considerably earlier.- The tradition - 


was evidently that the settlors: of Badli 
Khera and Dakaudi were the sons of Ja- 
muni Singh, But js the tradition sufficient 
to establish théfact? The-entries in these 
particular wajib-ul-araiz cannot be consider- 
ed of accuracy even as to tradition. It will 


be noticed that according to Ex. K-17 Mah- | 


ror Thakurs are related to the Bais. This 
is the comment in the recent Gazetteer of 
the Unao District upon that statement 
(page 55). ° | 

“ In addition to the true Rajputs, we find 
one of two clans who are said to have been 
raised to this dignity by the great Tilok- 
chand of Baiswara. Such are the Mahrors, 
who hold a portion of Harha. Their own 
story goes that their ancestor, Sheoraj 
Singh, came to this part of the country in 
consequence of his relationship with Tilok- 
chand, and that he settled in Beorajmau 
and colonized the adjacent territory ;on the 


‘other hand, the tradition current in the 


district is that when Tilokchand was de- 
feated by the Pathans of Malihabad in 
Lucknow his followers. fled and left him to 
-his fate. The bearers of his litter, however, 
beat off his pursuers and carried him in 
safety from the field; for their bravery he: 
made them Rajputs on the spot, changing 
their name from Mahra or Kabar to Mabror. 
The change has been accepted and they 
now intermarry withthe smaller clans.” 
We agreewith the learned trial Judge 


that it would not be safe to accept the state- 


ments in these wijib-ul araiz as evidence 
sufficient to establish that Badli Singh and 


eJajhar Singh were own brothers. The me- 


thod in-which such statements should be 
considered in évidence i3 indicated ‘in A 
decision of their Lordships of the Judicial, 
Committee: Murtaza Husain 
hammad Yasin Ali Khan (1). 


(1) 36 Ind. Cas. 299; 43 I. A. 269 at p” 282; 2 
T. 362; 14 A. L. J. 1083; 18 Bom. L. R. 884; 3 
J. 80i: 33 A. 552; (1916) 2 M. W, N. 555; 25.0. DL. g- 1; 
190. 0, 290; 1 P; L. W.122; 21 Q. W. N. 410; 4 

J. 8; 4 LOW. 538 (P.O) = -e W a 
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“ A Wajib bare is @ village administra- 


a tion paper, prepared by a village official, in 
`° which are reeorded the statements of per- 


Bong possessing interests* in the village 


e ‘relative to existing rights and customs, As 
*, such they ays of considerable value in the 


determination of such rights. and customs. 
But statements which merely narrate tradi- 
tions and purport te give the history of de- 
volution,in certain families not even of the 
: narrators stand.in no better position than 
any other tradition.” j : 
- The statements here merely narrate tradi- 
tion. They do not for the most part purport 
to give the history of’devoliftion though it 
is true that they were apparently prepared 
on the statments of MahrorThakurs. After 


_ a careful consideration on this point wa are 


of opinion that it would not be safe to ac- 
cept this evidence as sufficient to establish 
the plaintiff-appellant’s case. l 
Weagree with the learned trial Judge 
that the plaintiff-appellant has been unable 
upon theevidence to establish that Badli 
Singh and. Jajhar Singh were own brothers. 
He has, therefore, failed to connect Narain 
Singh with Gur Bakhsh Singh and his suit 
has been rightly dismissed for this. reason 
alone. We, therefore, dismiss this appeal 
with costs. : l 
ALN. A. ` Appeal dismissed. 
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PATNA HIGH COURT, 
APPEALS FROM APPELLATE DgorEss Nos. 70 
AND 71 oF 19285, 

August 4, 1927. 

Present:—Mr. Justice Ross and 

Mr. Justice Wort. 

GOKHULPANDE AND ANOTHER—PLAINTIREFS 
~ -— APPELLANTS bs 
l VETSUS | - A, 
BALDEO SUKUL AXD ANOTHER— 
DEFENDANTS— RESPONDENTS. 

- ` Evidence Act (I of 1872), s. 82 (5;\—Statement of de-® 
ceased person as to relationship—Statement made in - 
suit-in which same question was in. dispute, admis- 
siBility of. e. = : 

e A statement relating to the existence of any rela- 
è tionship, made by a deceased person who had special 
. means of know edge, is admissible in evidence under 

s. 32,(5) of the Evidence Act, even though it was 
made in a q@asein which the issue was the same as 

in” the case in which it is sought to be proved. [p. 

28, col. 1.] 

_ S@tion 32 of the Evidence Act is. much wider than 

the Common Law rulg of England. [p. 27, c08 2] > ~ 
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Appeals from a decision of “the District 
Judge, Saran, dated the 24th of November, 
1924, modifying that of the Subordinate 

n Saran, dated the 13th of August, 

1923, 

Messrs. S. P. Varma and Hareshwar 
Prasad Sinha, for-the Appellants. 

Mr. Ram Prasad, for the Respondents. 

JUDGMENT. 

‘Wort, J.—This appeal raises a question 
of theadmissibility of certain evidence at 
the appellate stage of the proceedings. 
The plaintiffs in suit No. 2 of 1923 sought 
a declaration that they were entitled to 
a certain land as sole reversioners after - 
the death of one Musammat Patias the - 
heir of Harihar Sukul and also sought 
ppssession of the land with mesne profits 
and other reliefs. The defendants’ case 
was that the plaintiffs were not. the 
reversioners, but they (the defendants) them- - 
selves were. and that the plaintiffs were, 
therefore, not entitled to the reliefs 
claimed before the ledrned Subordinate 
Judge, Wr - 7 

Now the suit in the Court of the learned 
Subordinate Judge of Chapra was decreed, ` 
but on appeal the learned District Judge 
of Saran allowed the appeal and set aside 
the decree of the learned Subordinate 
Judge. Now this depended upon a 
question of pedigree.. The case for the ap- 
pellants in the trial Court was that they 
were the descendants of one Harihar Sukul 
who died some fifty years ago, that ` 
Harikar Sukul had two daughters, one 
Musammat Batka and another Mysammat . 
Pati and that Musammat Batka was married 
to one Ramphal Pande. Now the defend- 
antson the other hand put forward an 
entirely different pedigree and the ques- 
tion which emerges from the evidence of 
the plaintiffs and the defendants is whether 
Ramphal Pande whom I have-just men- 


_ tioned, was in fact the husband of Musammat 


Batka sor whether he married some other 
person whose name I will presently men- 
tion. 

Now, a part of the plaintiffs’ case was 
thaton the marriage of. Rampbal Pande, 
to Musammat Batka he cameand lived at . 
the houge of Harihar Sukul and that 
Musammat Pati whô married one Harnara- 
yan Misra „also lived wth her husband 
in that house after the death of Harihar 
Sukuh, that on the death of Harihar Sukul, 
‘Musammat Batka and Musammat Pati 
became the sole heirs of their father’s 
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estate, but’ that Wusammat Batka having 
predecegsed Musammat Pati and that 
Miusammat Pati being poor without pro- 
perty, the whole estate was left to her. 
Now on the other hand the defendants put 
forward a pedigree which was diametrical- 
ly opposed to that of the plaintiffs, That 
stated that Ramphal Pande was hot the 


husband of Musaminat Batka, but that he’ 


married one Musammat Jiacha and that 
Batka if not an imaginary person, in any 
event had no connection orrelation to the 
family and that Ramphal who had married 
Musammat Jiacha was the son. of ohe 
Musammat Sheoraji who was the sister of 
Musammat Simrikhia who in return was 
the wife of Harihar Sukul. Therefore, it 
appears as the learned District Judge pomts 
out that, if their contention was right, Ram- 
phal was acousin of Musammat Pati and 
not her brother-in-law and upon that issue 
the case depended. l 

Now, as Ihave stated, the Court of the 
learned Subordinate Judge decided in 
favour of the pedigree which was put for- 
ward by the plaintiffs, but on appeal to the 
jearned District Judge he decided that 
Ramphal in fact was a cousin of Musammat 
Pati and he decided that question upon 
certain evidence which he admitted at that 
stage and which it appears was rejected 
before the learned Subordinate Judge. 
The deposition which the learned District 
Judge admitted, was made by Musammat 
Pati in Suit No. 517 of 1915in whieh the 
defendants in the present case had sued 
Musaymat Patifor a declaration that they 
were the reversionary heirs of Harihar and 
that a certain deed of gift made by 
Musammat Pati was invalid and not binding 
upon them, andinthat action they succeeded. 


In that action Musammat Pati stated that, 


_ Ramphal was her cousin. 


Now the first point taken by the learned 
Counsel for the appellants is that under no 
circumstances was this evidence admissible 
under O. XLI,r. 27 of the rules made 
under the Code of Civil Procedure. He 
urged (and [think rightly) that itdid not 
come under the sub-el. (b).of sub-s. (1) of 
r. 27 as there clearly was no lacuna in the 
evidence before the learned Sabordinate 
Judge. In that contention, as I have said, 
I think he was right. But he also urged 
that itdid notcome under sub-cl. (a) of 
sub-s. (1) of the rule, thatis to say the, Court 
from whose decree the appeal is preferred 
has refysed to admit evidence which ought 
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to have been admitted. He trgas that in 
this case it is not disclosed, nor is iba fact, 
thaf the evidenee was rejected properly or 
improperly befere the learned Qubordinate 


Judge. But I think,’ without going into e 


details, it is quite clear from the record of, 
the learned Subordinate Judge, that the 
evidence fdr some reason was rejected afd, 
it has been stated bye the learned Vakil 
for the respondents in this case that one 
of the groundsin this appeal before the 
learned District Judge ‘was that evidence 
had been wrongly rejected. Now, if that 
be the true facts of the case, I think 
quite clearly*thé evidence was admissible 
under O. XLI, r. 27, sub-cl. (a) 


But the matter did not end theré, 


because the learned. Counsel urged that in e 


any-event the evidence was not admissible 
and, therefore, on that ground alone, the 
learned District Judge had no right to 
admit the evidence. Now that question 
depends upon the Evidence .Act. The 
learned Counsel urged that it neither camé 
under s. 32 nor under s. 33 of Indian Evi- 
dence Act. He stated that it could not come 
under s, 33, because one of the con- 
ditions of admitting statements made in 
previous trials under that section was 
that the party against which the state- 
ment was made or used had the oppor- 
tunity to cross-examine the deponent, 
and in that I think he is right. In my 
opinion, it does not come unders. 33 of 
the Act, but he also contends thatit doesnot 
come under s. 32, sub-s. (5). Sub section (5) 
provides that “when the statement relates 
to the existence of any relationship by blood, 
marriage or adoption between persons as 
to whose relationship by blood, marriage 
or adoption the person making the state- 
ment had special means of knowledge, and 
“when the statement was made before: the 
question in dispute was raised’. Now the 
first point raised isthat in this proceeding 
of 1915 in which Musammat Pati was a 
defendant the sams issue substantially 
thatis being raised ia thts case which is 
now before this Court was issue in that case 
and it cannot be said that the statementwas 
made before the question in dipute was 
raised. Now,jn my ute that conter- 
tion cannot be supported. It has been 
said(and if I may-respectfully say so, right- 
ly said) that s. 32 ofthe Indian-Evidence 
Act is much wider than the Comnfon-.-Law 
Rule in England. The Common Lat Rule 
in England is to thee effect substantially” 
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ofthe wording of subs. (5) régarding 
declarations in matters of relationship, but 
One f the conditions necessary,to allow 
ths use of a declaration toethat effect is 
tifat, the “declaration “must ‘have been 
“mnadelin a casein which the issue was the 
same as in the case in which itis sought 
tosbe tised. Now it is pointed out by the 
Valeutta High. Court by Pétheram, C. J., in 
the case of . Dhanmull v. Ram Chunder 
Ghose (1) that (as.I have stated) the Eng- 
_. lish rule is much .narrower than Indian 
rule and his judgment im that case was 
to this effect on this point:—“I think 
that on this point the” lew in India 
under the Evidence Act is - different 
from: the Law of England, and that the 
e effect of the section is to make a state- 
ment, made by such a person, relat- 
ing to the existence of such relationship, 
admissible to prove the facts contained in 
the statement on any issue’. Now .I need 
say no more than to state that if the 
Indian rule is wider and of greater applica- 
tion than the- English rule, the greater 
must include the less, and consequently 
the contention that 1s made by the learned 
Counsel for the appellants cannot prevail. 


Now, in my opinion, therefore, it is quite. 


clear that the evidence in this case which 
was received by the learned District 
Judge and upon which it appears he 
decided against the plaintiffs in the case, 
was clearly admissible, and that being the 
only question of law whichis before us, 
in my view the appeal must be dismiss- 
“ “ed with costs, and as this decision governs 
Suit No. 1 of 1923 the appeal arising 
“ from that suit must also be dismissed. 


| Ross, J.—! agree. 
A. N. A. Appeals dismissed: 
(1) 24 0, 265; 1 0. W. N. 
844, 
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. CALCUTTA HIGH COURT, - 
° Appkal FROM -APPELLATE Ogpse No, 302 
oe oF 1925. gk 
; Mérch 3Q 1926. 

e Present :—Mr. Justice Cuming and Mr. 
Justice Page, ee 
SHEIK KAOHU—DEFENDANT—APPELLANT 

ae NG Versus 
MAHAMMAD ALI MAMUD-——PLAINTIRR— 
© RESPONDENT. l 
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—Evidence adduced showing want of due execution 
Admission of document by executant, effect of —Mort- 
gage—Attestation, sufficiency of—Estoppel agaénst plead- 
ing want of due attestation, i 
Although s. 70 of the Evidence Act.enables a 
plaintiff to dispense with proof of matters therein 


mentioned if they are admitted by the opposite party, _ 


yet the section cannot be availed of where a party, 
without relying solely upon .the admission of his 
opponent,adduces evidence and it becomes apparent 
from his evidence that the document sued upon has 
not been validly executed and attested. [p. 29, col. 2.] 

A mortgage wasexecuted in two papers unattached 
to each other and the signature of the éxecutants ap- 
peared only on one ofthe papers. The Registration 
Officer refused to register unless both the papers 
were executed. The mortgage was re-executed accord- 
ingly and the mortgagors signed on both the papers 
again but these signatures were not attested as the 
original attesting witnesses were absent: 

Held, tl) that the mortgage was invalid inasmuch 
as the document that was originally executed was not 
registered and that subsequently executed and regis- 
tered was invalid for want of attestation; [ibid.] 

(2) that the mortgagors were not estopped from 
pleading the invalidity of the mortgage. [p. 50, col. 


| Gopal Chandra Chakravarti v. Surendra Kumar Roy _ 
(3), distinguished. 


Appeal against an order 'of the Addi- 


tional District Judge, Mymensingh, dated . 


the 7th April, 1925, reversing that of the 
Subordinate Judge, Third Court, Mymen- 
singh, dated the z6th July, 1922, 

Babu Annada Charan Karkoon, for the 
Appellant. 

Babu Birendra Kumar De, for the Re- 
spondent: 


. JUDGMENT. 

Page, J.—This is a suit for foreclosure 
ona mortgage. The plaintiff claims to re- 
cover possession of the mortgaged prorerty 
on the ground that the amount claimed 
under the mortgage is due. ~The defend- 
ants plead that they had paid off what was 
due under the mortgage and, therefore, the 
plaintif was not entitled to recover posses- 


‘sion of the mortgaged property. That plea — 


has been found to be bad, dndit has been 
held that if the mortgage is valid in law 
having regard to s..89 of tre Transfer of 
Property Act the plaintiff is entitled to 
gucceed. . 
Now, tbe material facts are—that the 
mortgagors, the mortgagee and the attest- 
lug witnesses dreall illiterate persons and 
on the date upon which the mortgage was 
executed the parties 2nd tbb attesting wit- 
nesses were al] present, and in the presence 
of the attesting witnesses the names of the 
mortgegers were duly placed upon the 
document by a scribe duly authorised by 


e Evidence Act (I of 187g), 6. 70—Proof of document the mortgagors in that behalf, The ‘names ° 
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of the attesting witnesses were also writ- 
ten on thedocument with their authority 
and in their presence. As all those acts 
were done in the presence of all the neces- 
sary parties the document was validly exee 


cuted in accordance with law. | The mort- 
gagors with the assent of the mortgagee 


on the following day took the document to 


the Registry for the purpose of having it 


registered. Now, the instrument of mort- 


gage was contained in two papers unattach- 
ad to each other, and the signatures appear- 
ed only upon one of the two papers. It 
may, however, be taken for the purpose of 
this case that the two papers sufficiently 
refer to each other to enable the mortgage 
to be duly executed by the execution of ons 
of them. The Registration Officer, however, 
on these two papers being presented to him 
expressed the view that each of the papers 
ought to be duly executed and unless both 
the papers were executed, he stated that he 
would not accept the document for regis- 
tration. Accordingly the mortgagors, who 
were present at the Registration Office, gave 
authority to one Hossain Ali to re-execute 
the mortgage in order to conform with the 
view expressed by the Registration Officer. 
In the presence of the mortgagors and with 
their knowledge and consent a cross was 


then placed over the mortgagors’ signatures. 


as they then appeared on the document 
and Hossain Ali wrote their names again 
on each paper. The result wes that the 
document was re executed by the mortga- 
gagors at the Registration Office; but un- 
fortunately the witnesses who had duly 
attested the original execution were not 
presenf at the Registration Ofice when the 
original signatures were cancelled and the 
document was re-executed. In the new 
form the document was then presented to 
the Registration Offiicerand was accepted by 
him and duly registered. 

Now, the result of what had taken place 
was that the conditions of s. 59 of the 
Transfer of Property Act upon the fulfil- 
ment of which depended the validity of the 


document as a mortgage were not complied, 


with. The document that was originally 
executed was duly executed and attested 
buf was not registered ; whereas the docu- 
ment which was registered did not comply 
with the provisions of °s. 59 for the signa- 
tures of the executants were not -attested, 
In their written statement the- defendants 
whose defence was that they had paid off 
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the amount due under the mortgage did © 


39 
not plead that the’ document sued upon 
was not a valid mortgage in law, and at 


the trial it was admitted by or on bthalf of 


the *mortgagors that the document was dul? 
executed and attested. Now, if the plait- 


iff had relied solely ‘upon the admission e» 


of the defendants that the dgcumenf was,’ 
duly executed and attested ib might well 
be that he “would have been entitled to ste- 
ceed. But he didnot do so. , He adduced’? 
evidence before the lower Court from which 
it became apparent that the document was 
not a valid mortgage .according to law, 
Now, s. 70 of the Evidence Act enables a 
plaintiff to dispense with proof of the mat- 
ters therein mentioned if they are admit- 
ted by the opposite party. Section 70, how- 
ever, cannot and does not affect to render 


valid a document which, it is apparent from e 


the evidence before the Court, is invalid in 
law. See Ganga Pershad Singh v. Ishri 
Pershud Singh (1); Hira Bibt v. Ram Hari 
Lal (2). 

Having regard’-to the facts disclosed in 
the evidence the learned trial Judge dismis- 
ed the plaintiff's suit. The plaintiff prefer- 
red an appeal and the learned District 
Judge before whom the appeal was brought 
decreed the plaintifi’s suit upon the ground 
that underthe circumstances the document 
that was registered must be taken to ba the 
document as originally executed. 

In our opinion, there was no evidence 
before the Oourt which could justify such 
a finding, and on that ground the decision 
of the learned Additional District Judge 
cannot be supported. 

On behalf of the plaintiff, however, it was 
contended upon the authority of Gopal 
Chandra. Chakravarti v. Surendra 
Kumar Roy (3) that the appellants- 
mortgagors were not entitled now to allege 
that the document was not duly executed, 
attested or registered. The facts of Gopal 
Chandra Chakravartt's case, (3) however, 
were very different. In that case the Court 
held that the alteration that was made in 
the date upon which thedecument purport- 
ed to have been executed by the mort- 


(1) 45 Ind. Cas. 1; 45 I. A. 94; 4 P. L. W, 349: 
16 A. L. J. 409; 34 M. L. J. 545; 2700. L, J. 548:.29 0. 
W. N. 697; 20 Bom. D. R. 587; 23 M. L. T. 388; (1918) 
M. W. N. 382; 8 L. W. 176; 45 O. 748 (P. G.). 6 

(2) 89 Ind. (as. 659; 52 I. A. 36%: 42 0. L. J. 148: 
20. W. N. 641; 6 P. L. T. 575; 23 A. L. J. 815; AÉ 
R. 1925 (P. O ) 203; 49 M'L. J. 240; 27 Bom.L R. b144. 
22 L, W. 373; 3 Pat. L. R. 296; 30 O. W. N. 361; (1995) 
M. W. N. 728; 5 Pat. 58 (P. O.) pS 


(3) 15 Ind. Oas. 460; 16 O, W, N. 585. r 
o e 
e e 
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e 
agor was explained to and accepted by ‘the 
mortgagee and for the purpose of that case 


gt mustebe taken that the mortgage was 


executed upon the date upon which the 
partits ultimately agreed that it should be 
* taker to have, been exeeuted, In this case, 
sin our opinion, there is no ground upon 
ud aaa doctrine of estoppel can operate. 
eThe parties were wholly dlliterate persons 
“and the mortgagors hade no representation 
with respèct to the registration of the docu- 
ment to the mortgagee with the intention 
that the mortgage should rely upon. such 
misrepresentation. The plaintiff: paid the 
money before the document was taken to 
the Ragistry Office. All the parties believed 
that the document amounted to a mortgage 
valid in law. It now transpired that the 
document did not amount to a mortgage 
and, therefore, was not an instrument creat- 
ing a mortgage upon which the plaintiff 
could base his claim. ard 
Under the circumstances, we are of opi- 


nion thatthe appeal must be allowed and . 


the suit dismissed, We make no order as to 
costs, hae 
Cuming’, J.—I agree. The appeal should 
be allowed and the suit dismissed. 

"an. a, Appeal allowed : Suit dismissed. 





NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. 
Osvin Reviston No. 229 B or 1926. 
July 30, 1927. ; 
Present:—Mr. Kinkhede, A. J. O: 
KISAN AND oTHERS—PLAINTIFFS— 
APPLICANTS 
— versus; ; f 
MANJAI AND oTAERS—DEFENDANTS— NON- 
APPLICANTS. -~ 
Civil Procedure Code (Act V of 1908), ss. 8, 115, 
©. VII, r. 11, 0. XVII, r. 8, 0O. XXXIII, r., I— 
Application to sue in forma pauperis—Rejecticn— 
Revision—Disnmvissal of suit during pendency of revi- 
sion—Jurisdiction of Revisional Court, whether taken 
.. away—Rejection of plaint —Non-payment of Court- 
fees, when ground for rejecting plaint—Duty of 
Cauri to fix timg for payment—Time granted for 


getting stay of proceedings —Stay . order not obtained . 


e —Dismissal of suit under O. XVII, r.:8, légality of 
—Inquiry into Pauperism, scope ®f—Righteousness of 
°claim, whether can be inquired into—‘Possessed of 
mens, meaning of—Mere right in joint family pro- 
perty, effect of. 4 
The*jurisdiction of a High Court to revise an order 
rejeeting an application for leave to sue in forma 
pauperis is not taken away by an irregular disposal 
e . 
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of the suit itself by an order which amounts neither 
toa decree within the meaning of s. > ofthe Civil 
Procedure Code nor an order rejecting a plaint under 
O. VII, r. 11 of the Code, nor a decision under 
O. XVII, r. 3 of the Code. [p. 31, col. 2.) ~ ~ 
* An order rejecting a plaint for non-payment of, 
Court fees cannot be passed unless the Court 
fixes the time within which the fees are to be paid 
-and they are not paid within such period. [ibid.]. 

An act in order to fall within the purview of the 
acts contemplated by O. XVII, r. 3, Civil Procedure ' 
Code, must be an act necessary to the further pro: 
gress of the suit. Where time is granted to a party 
to a suit to obtain an order for stay of the suit from a! 
Superior Court, the failure of the party to get such 
an order within the time fixed, does not, therefore, 
clothe the Judge with jurisdiction to pass an order 
tibia] O. XVII, r.3 of the Code dismissing the suit, 
ibid. a A 

The penalty provided in `O. XVII, r. 3 for non- 
compliance of the order of the Court is not dismissal 
of the suit but a decision on the ‘merits forthwith. 
[abad] | i i 

An application fòr revision of an interlocutory order 
dismissing an application for permission to sue in 
forma pauperis is entertainable. [p. 32, col. 1.] 

Achalsingh v. Seth Jiwandas (2), and Chandan Singh 
y. Laxman (3), followed. z 4 

Mahadeo Sahai v. Secretary of State for India (1), 
not followed. 

In an enquiry into pauperism under O. XXXIII, 
r. 1, Civil Procedure Code, the Court must not con- 
sider. the righteousness or othezwise of the claim put 
forward but must address itself to-the decision of the 
question as to whether the applicant before it is or is^ 
not possessed of means to pay the requisite Court- 
fee. [ibid] 

The fact that an applicant for leave to sue in 
forma pauperis is jointly interested in the property 
held by his father merely shows that the applicant 
is ‘entitled to such property and not that he is 
‘possessed of means’ within the meaning of ‘O. 
XXXIII, r. 1 and, therefore, is not a sufficient ground 
for dismissing his application, "p. 32, col. 2.] l 

Baldeo Das v. Sham Lal (4), followed. ; 


‘Application for revision of an order of 
the Second Additional District Judge, Akola, 
dated the 23rd November, 1926, in Miscellan- 
eous Case No. 24 of 1925, 

Mr. G. R. Deo, for the Applicants, 
Messrs. A. V. Khare and G. G. Hat- 
walane, for the Non-Applicants, o, 


ORDER.—From a senior officer in the 
judiciat service of Mr. Atrey's standing and 
experience one is entitled to expect a much 

e better form of disposal of a suit than what 
is disclosed in this cage. He is also sup- 
posed to be aware of the vocabulary of 
technical expressions which the Civil Pro- 
cedure @ode employs and of the forms of 

` procedure it prescrites. In this case Mr, 
Bhagade passed an order oa llth July, 1925, 
demanding ad valorem Court fee from the 
plaintifis ona claim valued at Res. 27,816 
which required a Court feo of Rs, yas, 


r r 
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Time was given to the plaintiffs to make 
up the deficisncy till 17th September, 1925, 

Theplaintifis (out of whom threeareminors 
and are represented by the major brother 
plaintiff No. 1) found it difficult to raise the 
money required to make up the dificiency 
and, therefere, applied for permission to 
continue the suit in forma pauperis. That 
petition, however, was rejected on 23rd 
November, 1926, on grounds which form the 
subject of this revision, which was filed on 
18th December, 1926. The demand for 
Court-fee was revived and time granted to 
make good the deficiency till 20th Decem- 
ber, 1926. The order demanding Oourt-fee 
and fixing 20th December, 1926, as the date 
for its payment does not form part of the 

‘order dated 23rd November, 1926, under 
revision but was separately recorded in, 
the order-sheet with the result that it was 
not challenged in revision. But, all the 
same, the- plaintiffs made an application 
supported by an affidavit on 20th December, 
1926, for stay of the order demanding Court 
fees and of the further proceedings in the 
suit until the disposal of the revision peti- 
tion by this Court. The other parties did 
not object to the application “being granted 
(videorder-sheetdated 20th December, 1926,) 
and, therefore, the Court could have straight 
off granted it and stayed the further pro- 
ceedings of the suit and awaited the deci- 
sion of this Court inrevision. But unmind- 
ful of the complications which his order 
might entail,, the Judge granted one 
month's time to plaintiffs to obtain an order 
of stay from this Court, and fixed-the case 
curiously enough for a date two months 
ahead, i. 2., for 2lst February, 1927.. 

On 20th December, 1926, this Court fixed 
the case for hearing parties, but no earlier 
date being available fixed it for 29th July, 
1997. On that day the non applicants’ 
Pleader by a petition brought to the notice 
of this Court that the suit was dismissed by 
the first Court for want of prosecution and 
non-payment of Court fees, on 21st Febru- 
ary 1927, and urged that, in face of that 
order, this Court had no longer any juris- 
diction to decide the revision on its mèrits. 
I have, therefore, to consider the question 
raised as a preliminary objection as to 
whether, and if so, how far the „lower 
Courts order dated 218t February, 1227, 
operates fo deprive this Court of its juris- 
diction to dispose of the petition cf revi- 
sion on its merits. The applicants contend 
that that order is of ro consequence and 

. . ` f 
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does not operate as a bar to the -exereise of 
this Court's revisional juriedietion ag it is 
neither a decree nora decision within the 
meanihg of s. 2, Oivil Procedure Code, which, 


‘e determines the silit; nor does it amount® to e 


a rejection of the plaint so as to. be termed 
a decree, particularly as it does net purport 
to have been passed under O. VII, r, 1l. 
Civil Procedifre Code. < ih; 
I think, the applicafts’ confention ig 
correct and must prevail, A perusat of the 
order will convince anybody that ‘it ig 
neither a judgment nor a decree, nor could 
it be styled a decisidn within -the meaning 
of O. XVII, r. 9, Civil Procedure Code. 


Much less am I prepared to call it an . 


order of rejection of the plaint, because -it 
does not conform to the requirements’ of 
O. VII, r. 11 (c), Civil Procedure Code. It 
will be seen that the order, dated : 20th 


December, 1926, does not fix a time for sup- 


plying the requisite stamp pa 

therefore, the plaintiffs’ pa coat a 
be visited with the penalty of rejection of 
the plaint. The dismissal of the suit was 
therefore, out of question, Even: assuming 
that thé one month's time allowed on 2045 
December, 1926, for obtaining an order of 
stay from this Court, was time granted to 
plaintifis for the doing of an act, still that 


‘act in order-to fall within the purview of acts 


contemplated by O. XVII r. 3. Giv; 
cedure Code, must be an act a 
the further progress of the suit”; but-an ict 
which brings about a stay and thus arrest 
the further progress of the suit, can by Pa 
stretch of reasoning be interpreted to be 
an act necessary to the further progress of 
the suit. The law does not empower the 
Court to penalize all failures irrespectiy 
of the nature of the acts, But, even the : 
what is the penalty provided in the mile 
not 2 dismissal of the suit; but what the 
Court is enjeined to do “notwithstandin: 
such default”, is “to proceed to decide the ae 
forthwith,” t.e., without any further ad journ- 
ment. Itis, therefore, clear that. it cannot 


‘dismiss the suit for non-prosecution ag the 


lgarned Judge has ehosen to 

in his eagerness to secure a ma Pparently 

disposal for statistical purposes where he” 
was bound to decide, i. e. try the suit on ne 

merits on such magerial as he éad bere 

him at that stage. None who reads the 

order dated 2lst February, 1997 ewill ee 
characterize it as a decision on the meni : 
of an case. Nor had the learned J udge ihe 
mind to „ew up a decree, which must. 
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follow,every judgment, which alone could v. Laxman (3), what the expression means. 


` give the plaintiffs a right of appeal. I dare 


s say fhat the Judge had not applied his 


judicial mind to find out the legitimate re- 


Ki quirements of the case at*that stage, and,» 


had not the patience even to think out the 
proper made of disposal applicable to or 
provided for a case of this kind. In this 


, state of the record J am, consfrained to say 


that the disposal does no credit to the Judge 
who seeured if for merely statistical pur- 
poses. The order dated 21st February, 1927, 
set up as a bar to the exercise of my juris- 
‘diction has thus neither the dignity nor the 
value or operation of a judgment, or deci- 


sion or decree or order having the force of - 


decree; it has not got that finality of ad- 
judication which is peculiar to a decree or 
to the rejection of a plaint which could 
amount to a decree within the meaning of 
s. 2, Civil Procedure Code, I have no other 
‘alternative but toignore it altogether and 
treating the lis as still continuing in the 
lower Court (the record of the case being 
only shelved, as it were, in the meantime), 
proceed to decide the petition for revision 
as if nothing had happened to hamper my 
jurisdiction. 

Before I proceed to consider the merits of 
the petition, I must dispose of one more 
objection. Itis tothe effect. that no revi- 
sion is entertainable against en interlocu- 
tory decision rejecting an application for 
permission to sue in forma pauperis as held 
in Mahadeo Sahar v. Secretary of State for 
India (1). Buton the view taken in this 
Court such revisions are entertainable: cf. 
Achalsingh v. Seth Jiwandas (2) and 
Chandan Singh v. Laxman (3). ~ 


Now as regards the merits of the petition 
for revision, suffice it to say that the ques- 
tion at issue has not received the atten- 
tion which it deserved, at the hands of the 
Judge. He seems to have been swayed 
away by the so-called unrighteousness of the 
claim. The Court has really nothing todo 
with that aspect of the case while holding 
an enquiry into the fact of pauperism. It 
must address itself to the question whether 
the applicants before it are or are noi pos- 

esessed of megens to pay the requisite Court- 
I have explafned in Chandan Singh 


R 1922 All. 1. 
e (2) 75 Ind. Oas. 993; 19 N. L. R. 165; A.I. R. 1924 


Nag, 44. ; 
Gt 90 Ind, Oas. 949; 21 N. LR. 98; A.I R. 1925 


Ng. 438, , 
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The means must not be possessed by the 
applicants. The distinction between non- 
pessession of means and not bethg entitled 
to property for purposes of the enquiry into 
pauperism under O. XXXIII, Civil Proced- 
ure Code, must be clearly borne in mind, 
before one can appreciate the real ques- 
tion he has to decide in such cases. The 
applicants are entitled to a clear finding by 
the lower Court on the question whether 
in its opinion they are or are not possessed 
of means sufficient to pay the requisite 
Gourt-fee. A mere finding that they are 
jointly interested in the property held by 
their joint father Raibhan would not suffice. 
It would simply show that they are entitled 
to property but not that they are possessed 
of means. 

In this connection I may draw the atten- 
tion of the learned Judge to the lucid ex- 
position of the Law of Mitakshara on this 
point to be found in Baldeo Das v. Sham 
Lal (4). I may usefully quote the observa- 
tions of the learned Ohief Justice. 

“Sons who are members of an undivided 
Hindu family acquired by birth an interest 
in the paternal as well as the ancestral 
estate, and are entitled in certain events to 
interfere to prevent waste or to enforce 
partition in the life time and without the 
consent of their father; but, while their 
interest is proprietary, it lacks the incident 
of dominion. ‘They have not inde- 
pendent dominion, although they havea 
proprietary right.’ Colebrooke’s Digest of 
Hindu Law, Bk. v, ch. viz, 433 Vol. IJ, page 
552, 3rd ed.” 

In the reported case, the son Wad taken 
possession of a house as soon as it was 
vacated by the tenant to whom the father 
had rented. The father, therefore, sued to 
eject the son. The defence was that plaint- 
iff had no right to eject as.the property 
being ancestral the parties had equal rights 
therein. The first Court decreed the claim 
but the Appellate Court dismissed it. On 
appeal to the High Court the father was 
given a decree on the ground that he had 
independent dominion over the property 
though the son had a proprietary interest 
therein. This would show that it cannot be 
presumed that every undivided Mitakshara 
son possesses the eproperty over which his 
father has independent dominion. The 
soundness of this view has been accepted 
in the following cases:— 


(1) LA, 77; 11 Mad, Jur, 222; 1 Ind. Dec. (N. 5.) 52, , 
. e 
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Jallidar Singh v. Ram Lal (5), Dharma 
Das Kundt v. Amulya Dhan Kundun (6) 
and Ganpat Malah v. Sundri (7). 

The case is, therefore, remanded to the 
lower Court for a fresh decision of thee 


petition with advertence to the above re- | 
marks and in accordance with law. In the. 


cireumstances of the case I make no order 
as to costs of this revision, each party 
being made to suffer his own. l 
A. N. A. Sa Case rèmanded. 
(5) 4 C. 723; 4 Ind. Jur. 39; 2 Ind. Dec. (N. s.) 459. 
(6) 33 0.1119; 10 O. W. N. 765; 3 0. L. J. 616. - 
(7) 25 Ind. Cas. 192; 12 A. LJ. 1039. 


PATNA HIGH COURT. `.. 

LETTERS Parent APPEAL No. 65 or 1926.° . 

July 27, 1997. | 

Present:—Justice Sir B. K, Mullick, KT., 

- Acting Chief Justice, and Justice Sir 

a8 Jwala Prasad, KT., = 

SUKUL LAKHPAT RAM-—APPELLANT 

: . versus 
RAGHU KOERI AND orHERS—RESPONDENTS. 

Chota Nagpur Tenancy Act (VI of 1908 B. C.), as 
amended in 1920 and 1924, ss. 46, 189 and 139-A— 
Amending Acts, whether retrospective—S. 46, whe- 
ther retrospective—Practice—Plea not taken before 
lower Appellate Court—Acquiescence—Point of law, 
whether can always be taken in second appeal. - 

Section 139-A of the Ohota Nagpur Tenancy Act 
has no retrospective operation over a right of action 
which accrued before 1920, and similarly, section 139, 
cl. (5) also as amended in 1924 cannot have any re- 
trospective action in respect of a right which accrued 
before 1924. [p. 34, col. 1.] ~ : 

Gursaran Das v. Akhouri Parmeshwari Charan (1), 
followed. i 

Sectio& 46 of the Chota Nagpur Tenancy Act is 
intended to be retrospective except as regards transac- 
tions after 1903 „[ibtd.] 

The proposition that a point of law ean always 
be taken in second appeal is limited to cases where 
the point, of law does not require a, finding of fact 
to support it. [ibid.] 

Letters Patent appeal against the judg- 
ment of Mr. Justice Kulwant Sahay, dated 
the 8th June, 1926, affirming that of 
the Subordinate Judge of Ranchi, dated 
the 26th July, 1923, affirming that of the 


Munsif, Palamau, dated the 3rd April, 1922.° 
D.P: Sinha, 


Mr. Anand Prasad for Mr. 
for the Appellant. R 
Mr. B. C. De, for the Respondents. 


JUDGMENT. ` l 


Mullick, Actg., O. J.—The plaintiff 


claims to be an occupancy raiyat since 
1900. In 1914, thé defendant No. 1, while 


„holding; under a thika lease:from the land- 


Bi RUH Lika rin 9. Rian rodei. - e | | 
lord dispossessed thé plaintiff, The thika 


expired in 1915, and. in 1918 the Hlaintiff 


made an application to the Deputy Oom- , 
misstoner under s. 71 of the Chota ‘Nagpur “> 
Tenancy Act of 1901 to be restored to pos 


session. That appljcation was dismissed; 


andthe present suit was brotght in 1921 e. 


for a declaration of title as occupancy 


raiyat and recovery of possession. 


The defendant No.1 pleaded thathe and ° 


not plaintiff was the occupancy ragyat. 
Au issue was also raisedon the ground 


` of limitation and another on the ground of 


jurisdiction. . œ 
“The Munsif found that the plaintif had 


' proved his têtle as raiyat and that the 


defendant had no title at all. 

On the question of limitation he found 
that the plaintiff had been dispossessed by 
the defendant No. lin the capacity of thika- 
dar but that there was no special period of 
limitation such as under the Bengal 


. Tenancy Act and that the ordinary period 


_of limitation of 12 years would apply. 

- With regard to the plea of jurisdiction, 
the learned Munsif held that as this was 
a guit for declaration of title with con- 
sequential relief it did not come under 
the bar of s. 139, cl. (5) of the Chota Nagpur 
Tenancy Act (VI of 1908). 

He, therefore, decreed the 
‘mesne profits. 

In appeal the only point argued before 

the Subordinate Judge was that regarding 
title and possession. Both were found in 
the plaintiff's favour and the appeal was 
dismissed, - 
_ In second appealto this Court the only 
point taken before Mr. Justice Kulwant 
Sahay was that of jurisdiction. ; 

It was there argued that s. 139-A and 


suit with 


cl. (5) of s. 139 of the Chota Nagpur | 


Tenancy Act asamended in 1920 and 1924 
apply and that as the dispossession in this 
case was by the landlord, no suit is, enter 


_tainable for the recovery of possession. 


To determinethis point an examination 
of the amending Acts of 1920-and 1924 is 
necessary’ : 

Section 139-A was added in 1920. It 
states that no suit shall be entertainakle 
concerning any matter in réspect of which 
an application ig cognizable by 


applies and if the expression “suit” includes. 
all suits and is not limited only to summfry 
suits for recovery of possession, then the 
defendant is entitled to succeed, ` œ 

@ ' 


the Deputy e 
; Commissioner under B. 139. If 8. 139-A. 


PA e e A : 
ot : - e - 7% 
But the general principle is that where 
vested nights are concerned an amendment 


e bagno yetrospectivecfiect unless it is 80 stat- 
“ed expressly in the Act. 2 


= 


* Wemugt, therefore, hold that s. 139-A can- 
not,have any retrospective operation over 


‘© a right of action which accrued in 1914. 


For the same reason s. 139, cl. (5) also as 
amended in 1924 cannot have Any applica- 
tion. Heré again (assuming that the word 
“suits” include all suits), the clause cannot 
have retrospective action in respect of a 
right which accrued before 1924, and this 
view is supported by *Gursaran Das v. 
Akhourt Parmeshwari Charan (1). 

Reference was made to s. £6 of the Ohota 
Nagpur Tenancy Act; but that section 
clearly shows that itis intended to be re- 
trospective except as regards transactions 
after 1903. 

Assuming, however, that s9. 139 and 139-A 
have retrospective operation, then the ques- 
tion is whether there was within the mean- 
ing of cl. (5) of s. 139 an unlawful eject- 
ment by the landlord or by any person 
claiming under the landlord or through 
the landlord. It is said thatthe learned 
Munsif has found, while deciding the issue 
of limitation, that the dispossession was 
made by defendant No. las thikadar; and 
that on the question of jurisdiction the 
appellant is entitled to call that finding in 


aid. But the finding was liable to be re- a 


vised by the Subordinate Judge in appeal 
and ifthe defendant had urged the plea 
of jurisdiction before the Subordinate 
Judge, that Court would have gone into 
the evidence on which the Munsit's finding 
was based, By refusing to’ take the plea 
of jurisdiction before the Subordinate 
Judge, the defendant must be taken to 
have acquiesced in the position that s. 139, 
cl, (5) did not apply, and it was, therefore, 
too late to ask in second appeal that the 
question of jurisdiction should be re-con- 
sidered. l 


It is urged that a point of law can always 
be taken in second appeal; but .that pro- 
position is limited to cases where the point 
of law does not require a finding of fact 
te support it. Here the learned Judge of 
“his Court has pointed out that the point 


- ° of law requires a finding en the. question 


eof dispossession, andin the circumstances 


we ust assume that in the first Appeal 


apd 104 Ind, Oas 580; 6 Pat. 293, A, I, R. 1927 Pat, 
pae 
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Court the defendant’ was unable to prove 

that dispossession was by the landlord. 
Therefore, in the circumstances of this 

case, 8. 139 cl. (5) will not apply in any 


“event. Dhuplal Sahu v. Bhekha Mahto (2) 


` 


was cited forthe purpose of showing that 
“suits” in cl. 5 s. 139 and s. 139-A in- 
‘Clude all suits and are not limited as was 
held in Gurusaran Das’ case (1) only. 
to summary suits. 

The learned Judge of this Court has not 
gone into that question and it is not neces- 
sary for the decision of this case to decide 
which view is correct. 

It is sufficient to.say thaton the ground 
that the present Act does not’ apply to the 
subject-matter of the suit and also on 
the ground that if it does apply the suit is 
not barred under cl. 5 of. 139, the appeal 
fails and must be dismissed with costs. 

Jwala Prasad, J.—I agree. ` 
B. K, P Appeal dismissed, 


I. R. 1926 Pat. 363; 7 P. L; J. 870. 3 





MADRAS HIGH COURT. - 
© APPEAL AGaAINST ORpER No. 479 oF 1925. 
: March 22,1927. > 
` Present :—Mr. Justice Odgers and 
Mr. Justice Curgenven. 
Sri Rrjah Rao $ra WETCHELAPATI 
RAMAKRISHNA RANGARAO 
BAHADUR GARU, RAJA or BOBBILI—~ 
APPELLANT < 
an; Th i versus - 
- AYYAGARI DODEMMA— RESPONDENT. 
-Civil Procedure Code (Act V of 1908), s. 2 (12)— 
Mesne profits—Decree silent as to interest—Pcwer of 
Executing Court to award inierest—Award of mesne 
profits at certain rate—Interest, whether can be 


awarded—Value of grain payable as mesne profits, 
calculation of-—Market value. i 


° (tioš LO. 92 l 


4 


(2) 96 Ind. Cas. 1036; 6 Pat. 64; (1926) Pat, 223: A ` 
0 l 


A decree for mesne profits carries the right to 


recover interest thereon unless the contrary is ex- 
pressly stated in the decree, and it is competent to 
an Executing Court, therefore, to award interest on 
mesne profits awarded bya decree not only where 
the amount of mesne profits is left to be ascertained 
by the Executing Court but also where it is provided 
in the decree that mesne profits shall be paid ata 
certain rate per annum. fp. 37, ool. 1; p. 39, col. 2.) 

Grish Chunder Lahiri v. Shoshi Shikhareswar Roy 
(4), followed. 


Raman Menon v.Pangunnimenon (1) and Harmanoji 
Narain Singh v. Ramjprosad Singh (2), dissented’ 


from, 


Where a decree awards mesne profits at the rate 


ofa certain quantity of grain per annum, the value 


of the grain has to be calculated by the Executing 
Court according to thé market value of the grain in 


the locality. -[p. 35, col, 2] 


(105 I. O. 1927) * 


Appeal against an order of the Court of 
the Subordinate Judge, Vizagapatam, dated 
the 3rd ef December, 1925, in E. P. No. 44 
of 1924 in O. S. No. 25 of 1916. ; 

Mr. A. Krishnaswami Ayyar, for the A 
pellant. f 


* 


JğMr. Y. Suryanarayana, for the Respond- 


ent, : 
JUDGMENT. 

Curgenven, J.—This appeal is from 
the order passed by the Principal Subordi- 
nate Judge of Vizagapatam in EB. P. No, 44° 
of 1924, which arose out of a suit filed. by 
one Sodemma against the Maharajah of 
Bobbili for recovery of acertain land, on 
the ground that it was granted to her. 
husband, who was a sheristadar of the, 
estate, as inam. The Subordinate Judge 
dismissed the claim, but on appeal to the 
High. Court it was decreed. It is said that 
an appeal is now pending before the 
Privy Council. The execution petition was 
to recover. mesne profits for three years 
before suit and until delivery, or for the 
years 1913 to 1921.. The decreeawarded profits 
at the rate of 6 graces 27 putties per annum 
but did not fix the rate at which the grain 
was to beconverted into money. This is 
one of the questions which now arises for 
decision. The only other question is whe- 
ther the learned Subordinate Judge was 
right in awarding:the interest. 

Thearguments have dealt with -three 
possible rates of conversion: 

(a) the rate of Rs. 61-8-0 as claimed in 
the plaint, 

(b) the takshish rate applicable to the 
Bobbi Estate, 
` (e) the market rate as recorded in the 
Gazette, with or without any deduction. 

Now, as to (a), the first contention is that 
as the plaintiff named this rate in the 
plaint she cannot be allowed anything in 
excess of it. But that was a question for 
the Court which passed the decree, which 
was at liberty, if it thought fit, so to limit 
the claim. The Executing Court cannot go 
behind the decree, and is only concerned 


with its true construction. The question ® 


we have todecitle is this: the decree award- 
ing to its holder 6 graces 27 putties of paddy 
per annum over aseries of years, whatis 
the correct equivalentein cash which §the 
judgment-debtor should pay?. The other 
argument for arate of Rs. 61-8-0 per grace 
is that it is the commutation rațe for 
estate jeroyiti lands, as fixed by a decrea 
ofthis Qourt. Since mesne profits of pro- 
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perty is to consist in “those profts which 
the person in wrongful poSsessiot& .of suc 


‘property actually received or might, with 


ordinary ‘diliggnce’ have received”  th® 
question of interest will be ‘considered 
later—it is urged that their -measure must. 
be what the judgment-debtor would as” 
zemindar have received for these lands gs 
jeroyitt lands, here is, I think, no reale 
basis for this argument beéause it loses 
Sight of, the fact that the property was 
not jeroyiti land at all” but inam land 
which the zemindar had no right in as 
landholder. Admittedly, the commutation 
rate, which wag fixed with reference to prices 
prevailing over the years 1898 to 1908, is 
much below the average ‘market rate for 


the period under reference, 1913 to 1921, 


Although, no doubt the definition{of “mesne 
profits” requires that the estimate should. 
be based upon what the judgment-debtor, 
and not what the decree-holder, received or 
might have received, it certainly does not 
mean that régard must be had to any 
limitations or restrictions under which the 
judgment-debtor would have laboured, had 
the property been what he represented it 
to be. The plaintiff herself does not claim 
more than. would be due to a person in 
possession of tne property as a receiver of 
rent, and under the terms of the deeree 
it must be asa receiver ofrent in kind 
that the respondent’s liability must be 
fixed. l - 

There is, I think, little to be said in favour 
of (b), the takshish rate. This rate is 
said to have been fixed upon reports by 
the zemindari Officials, but there is nothing 
to show that the figure given Rs. 108-1-5 
represents the true conversion rate over 
the period in question. In fact the dis- 
crepancy between this rate and the market > 
rates found inthe Gazette suggests that 
the figure does not accurately reflect the 
prevailing prices, _ 

There remains (c) the average market 
rate at Valkonda, Rs. 138-1-9, adopted by 
the lower Court. The decree providing 
for a grain payment inrespect of the mesne 
profits of each year, this is clearly, I think, 
the correct money equivalent to. appty. 
The only further point is whether, sincé 
this rate prevaded at Valkomda whereas 
the payments relate to the village of 
Sankili, any deduction shouldbe allowed. 
It appears that in fixing the general 
commutation rate for the estate, a deguc- 
tion of 15 per,cent, from the rates al 
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market * centres [was provided for, but 
„there is ‘nothing upon the record to show 
*that* any such deduction needs tp be made 
Here, It is noteven alleged that Sankili 
f3 atsuch" a distance from Valkonda as 


4 would materially affect the price of grain, 


or that the river which is said to run 
betweén the two places offers any obstacle 
“to transport., In these circumstances, there 
do not appear to me to be grounds for 


interfering with the rate fixed by the 


learned Subordinate Judge, and I would 
confirm it. ° l 

There remains the question whether the 
Executing Court was competent to grant 
interest, no express provision for interest 
being made in the decree. The argument 


e addressed to us is that where a decree 


leaves the amount of mesne profits to be 
determined in execution, it may be open 
to the Executing Court toallow interest, 
but that where the decree fixes the 
amount ofthe mesne profits, or even as 
here, the amount of grain per annum, no 
such allowance can be made, As authority- 
for this proposition we are referred-in the 
first place to the decisions of two learned 
Judges of this Court each sitting singly, 
that of Madhavan Nair, J., in Raman 
Menon v. Pangunni’ Menon (1) and 
that of Wallace, J., in Appeal against 
Appellate Order No. 74 of 1924. Mr. Jus- 
tice Madhavan Nair refers with approval 
to two Calcutta cases, in which .the pro- 
position above stated has been accepted, 
and both learned Judges attach importance 
to the consideration that it may not 
be clear that in decreeing a certain 
amount, or acertain rate, of mesne pro. 
fits, the Court did not itself allow for 
interest by a consolidation of it with 
‘the principal. I do not think that 
there is any room for this latter view here, 
since what has been decreed is clearly and 
only the rental valuein kind. Ib remains 
for consideration whether the Calcutta de- 
cisions relied upon by Madhavan Nair, J., 
correctly interpret the law. In Harmanoji 
Narain Singh v. Ramprosad Singh (2) the 
line of argument adopted is that where a 
C8urt escertaits the mesne profits and 


eembodies the result inits decree, but omits 


to allow intéetest, it is not “open to the Ex- 
"ecuting Court to allow interest because 
(aR there 18 no rule which makes it obli- 


NA Ind. Cas. 697; 50 M, L. J, 563; A. I, R, 1996 
aa. a 
i (2) 6 O, L, J. 462 at ẹ 470, ° 
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gatory upon the Court to allow interest on 
mesne profits, and (b) the Cowt which 
executed a decree must execute it as itb . 
stands. For proposition (a) there is other 
authority [Kishnanand v. Kunwar Partab 
Narain Singh (3) and Grish Chunder 
Lahiri v. Shoshi Shikhareswar Roy (4)] 
and since the latter case isa decision of 
the Judicial Committee no question of 
its correctness arises for us. This same 
decision which the learned Judges distin- 
guish is, as it appears to me, of great im- 
portance in appreaching the consideration 
of preposition (b); but, before turning to 
it, advertence may be made to the other 
Calcutta case, Narendra Lal Khan v. Bom- 
kesh Mitter (5). The decree there dealt 
with awarded the plaintiff compensation at 
a certain rate per annum for a certain 
period, without providing for any interest, 
and the question was whether interest 
could be allowed in execution. It was 
contended that the expression ‘mesne pro- 
fiis’ in s. 2, cl. (12) of the Code of Civil 
Procedure included interest on such pro- 
fits, and Grish Chundra Lahiri v. Shoshi 
Shikhareswar Roy (4) was again cited in 
support of this proposition, and again dis- 
tinguished, There is some doubt whether 
the learned Judges treated the case as a 
claim to mesne profits atall,as they say 
that the term used throughout is not 
‘mesne profits’ but ‘compensation’ but, ex- 
cept that the yearly amount due is fixed 
by the decree in money instead of in kind 
the decision may,I think, be. taken asan 
authority in support of the appellant's con- 
tention. 

Referring now to Grish Chunder Lahiri 
v. Shosht Shikareswar Roy (4) it is quite 
true that the decree with which their Lord- 
ships had to deal left the amount of mesne 
profits to be ascertained in accordance with 
the provisions of s. 212 of the Code of 1882, 
The question is whether, had the decree 
fixed the amount or the rate, but made no 
reference to interest, their conclusion that 


e interest could be added in the subsequent 


proceedings would have been affected. 
After referring to the option enjoyed by the 
Court to grant or withhold interest they 
proceed; 

(3) 10 C. 785; 11 I. A. 88; 8 Ind. Jur. 335; 4 Sar. P, 
C. J. 551; Rafique and Jackson's eP. CO. No. 80; 5 Ind, 
Dee. (N. s.) 526 (P. 0). 

(4) 27,0. 951; 27 I. A. 110; 4 O. W; N. 631; 10 M. 
L. J. 356; 2 Bom. L. R. 709; 7 Sar, P. O. J. €87; 14 Ind, 
Dec. (N. 8.) 622 (P. C). ° $ 
(5) 53 Ind, Cas, 227; 800, L. J. 205, | r 
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.“ But the question is what is the effect 
of a decred which grants mesne profits 
and sayg nothing about interest, which, 
as their Lordships think, is the proper con- 
struction of the decree in this suit. The 
learned Judges treat that silence as equi- 
valent to a decision that there be no in- 
terest. But then itis difficult to see what 
effect is given to the alteration made in 8. 
211 in the year 1882. Its obvious effect is 
to provide that a simple decree for mesne 


profits shall carry interest on them, No. 


reason has been assigned for holding the 
true effect to be-other than the obvious 
one. Ifthe Court does not intend to give 
interest itshould say so.” 

The only construction I can place upon 


these observations is that, unless the con- 


trary be expressed, mesne profits are to bear 
interest. Section 196 of the Code of 1859 em- 
powered the Court to provide in the decree 
for mesne profits with interest thereupon 
at such rate as the Court may think pro- 
per. This clearly required that the Court, 


if it allowed interest should expressly say- 


so. The Code of 1877, was the first to in- 
clude, as an explanation to s. 211 of the 
Code of Civil Procedure, a definition of 
‘mesne profits’, and so far as the provision 
of interest is concerned, the language stood 
as it now stands in s.2 (12). The Code 
of 1882reproduced the explanation unchang- 
ed. The point madeby their Lordships, 
therefore, seems to be that an alteration 
of substance was made when the 1877, (but, 
as stated, the 1882,) Code was enacted, and 
that interest, from being a relief which 
the Court had in terms to grant if it 
granted it at all, became, so to say, a 


normal component of mesne profits, to be. 


in terms refused if it wasnot to be taken 
as impliedly granted’ Thatis the impres- 
sion which the language used conveys to 
my mind, and it is the impression, too, I 
gain from a consideration of the language 
of the definition itself. If the expression 
‘mesne profits’is equivalent to ‘prefits plus 
interest’ it is surely no case of going be- 
hind the decree, which allows -mesne pro-e 
fits, to allow interest, and if itis open to 
an Executing Court to fix the rate at which 
a grain allowance isto be converted into 
cash, it may equally fix the rate at which 
interest should be allowed, once it isfound 
that interest is admissible. I am unable 
to see how the validity of this argument 
is affected by the fact that the decree has 
determined thesgnumber of measures of 


: . $7 
grain at which the profits are to be render 
ed, once itis clear that this funiber in- 
cludes no provision for interest. “In Lalia, 
Prasad v. Sri Ganeshji (6) this was’the ‘view* 
taken by Waleh and Stuart, JJ., basitg 
themselves upon the Privy Council judg- e 
ment, in the case of a decree awarding a, 
definite sum as mesne profits to the date 
of institution of the suit, and futute pro- 
fits at a certain rate eper mensem, So far 
as I can see, the alternative pogition can 
only be maintained upon. purely verbal 
grounds, thatthe expression ‘mesne pro- 
fits’ in the decree, and, therefore, the 
amount awarded, as such, by force of the 
definition nevessarily comprises interest, 
whereas no such contention can in fact be 
advanced. It has only to be added that in 
the present instance no reason has been , 
shown why the plaintiff should not be en- 
titled to interest. I would, therefore, dis- 
miss the-appeal with costs 

In a memorandum of objections the 
respondent asks that the rate of interest 
allowed by the lower Court should be rais- 
ed to 12 per cent. The ground given is 
that certain estate Kadapas (Exs. VI and 
E) provide for such a rate upon arrears 
of rent. Ido not think this affords suffi- 
cient reason for departing from the usual 
Court raté of per cent. It is also ob- 
jected that the lower Court has disallowed 
the Pleader’s fee in taxing the costs. The 
reason for doing this is not ascertainable 
here, and since the respondent mighthave 
sought redress from that Court I do not 
think that. we should make any order, and 
I would dismiss the memorandum of objec- 
tions with costs. 


Odgers, J.—This isan appeal by the 
Rajah of Bobbili against the order of the 
Principal Subordinate Judge of Vizagapa- 
tam. The plaintiff, one Sodemma, filed a 
suit against the Rajah of Bobbili and 
others for the recovery of possession of 
certain land which she claimad | belonged 
to her family asinam,. This was decreed 
in her favour by the High Court on 7th 
October, 1922. The decree ordered ihat, 
in respect of Neyyalapolemistuva, 
the respondent, do pay appellants megne 
profits atthe rate of six graces, and 2¢ 
putties for three years before guit till date o 
delivery of possession of the said Neyyalas 
polemistuva tothe appellant. [he plaintiff — 


(6) 67 Ind, Cas. 219; 44 A. 579; 20 A. L. J. 348; 4U, 
D, R. (AJI; A. L R.1922 AL HT e. 
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“just delivered by my learned brother and 
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in Her plaipt claimed mesne profits at a 
commuted money rate of Rs. 61-80 per 
grace, The Judge has allowed the Gazette 
rate of about Rs. 138 0-0 per grace. I have 
had the advantage of reading the judgment 


4 agree with him on this point.for the 
reasong stated in his judgment. | ka 


e The more important poiht in this ċase is 


that of interest on mesne profits. The 
Judge allowed interest at 6 per cent. on the 
mesne profits decreed at the raté of 6 
graces 27 puities. The question is, is he 
right? Reliance has been placed for the 
appellant .on the decision’ ine Harimanoji 
Narain Singh v. Ramprosad Singh (2), a 
decision which has been followed in this 
Court in two decisions of single Judges, 
Madhavan Nair, J., and Wallace, J. In the 
Calcutta Law Journal case, Mookerjee, J., 
distinguished the cases in Grish Chunder 
Lahiri v. Shoshi Shikhareswar Roy (4), and 
Girish Chander Lahiri v. Sasi Sekhareswar 
Roy (7). He said they were no doubt authori- 
ties for the proposition that where a decree 
states that the plaintiff is entitled to mesne 


profits and says nothing about interest. 


if the amount of -mesne 


; profits is 
left for determination by the Court 
of execution, the decree-holder ig 


entitled to interest upon the mesne profits 
and to have such interest. added to the 
mesne profits when they are. ascer- 
tained. But these cases do not lay 
down that, if the Court which aseertains 
the mesne profits has omitted to allow inter- 
est, it is open to the Court which executes 
the decree for mesne profits to allow inter- 
est in exeeution proceedings, on the prin- 
ciple thatan Executing Oourt must execute 
the decree as it stands. The learned J udge 


adds that there is no obligation on a Court 


to allow interest on mesne profits in which 
of course he is perfectly right. The portion 
of his judgment just quoted which Lthink 
calls for comment is the phrase “If the 
Court which ascertains the mesne ‘profits 
has omitted to allow interest”, As far back 
as 1843 in Nugent Kirkland v. Modee Peston- 
jee Khoorsedjee (8), the Judicial Committee 
upheld the practice of the Native Courts in 
Bembay in treating, mesne profits as a 


-Judgment-debte and as carryihg interest by 


In the Civil Procedure Code 
196, the Court might provide in 


its own force, 
of 1859, s, 


(7) 33 6. 329. ee 
(8) 3°M. T. A. 220; 1 Sar. P.0, J. 270; 18 E. R, 481, 
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the decree for payment of mesne profits till 
date of delivery of possession with interest 
thereon at such rate as the Court might 
think proper In the Code of 1877, s. 211, 
the Code might provide in the decree for 
the payment of mesne profits with interest 
thereon at such rate as the Court thought 
fit; and in the explanation to the 
section mesne profits means those profits 
which the person in wrongful possession of 
such property actually received or might, 
with ordinary diligence, receive therefrom 
together with interest on such profits. This 


is the first appearance of the definition of. 


mesne profits as embracing profits. plus 


interest. The same explanation is repeated 
in s. 2llof the Code of 1882 and which 


in our present Code has been removed to 


s. X12). The question, here is whether we 
are to construe the words of the decree 
‘mesne profits at the rate of 6 graces 27 
putttes’ as inferring that the Court meant to 
disallow interest or that the Court has 
“omitted to allow interest’ in the words of 
Mookerjee, J. In Grish Chunder Lahiri v. 
Shoshi Shikhareswar Roy (4), the Judicial 


‘Committee laid down that the Court has: 


jurisdiction to give or refuse interest as it 
chooses, because mesne profits are in the 
nature of damages. The question, however, 
before them was as to the effect of a decree 
which granted mesne profits and said noth- 
ing about interest,the learned J udges in the 
Courts below having treated that silence ag 
equivalent toa decision that there was to 
be no interest. Their Lordships point out 
that. if thatis to bethe proper construction 
of that silence, it is difficult to see*what 
effect is given to the alteration in the 


law in the present Civil Procedure Code; © 


and they say that the obvious effect of the 
alteration is to provide thata simple decree 
for mesne profits shall carry interest on 
them and that, if the Court does not intend 
to give interest, it should say so. If that 
decision is,to be taken on the plain meanin g 
of its lahguage, there is no question but 
that interest should be allowed onthe mesne 
profits awarded in thiscase. It is truethat 
in the case under appeal to the Judicial 
Committee the Subordinate Jud ge commis- 
sioned an amin to reportas tothe amount 


of mesne profits and ehis successor made : 


such report. But I doubt if it can be said 
that the amount of mesne profits was there 
left for determination by the Court of execu- 
tion, nor does the judgment of the Privy 


Oouncil countenance any such disttaction e 


4 - . 
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‘it seems to me, as that drawn by Mookerji, 
J.,in the Calcutta Law Journal case. In 
the latter’ case Wallace, J., quotes no 
authority but takesthe law to be that when 
a Oourt has fixed a figure for mesne profits, it 
must betaken thatthe figure includes interest 
or rather that it’ cannot be said that it does 
not, With deference, I think this view 
untenable in view of the pronouncement 
of the law by the Privy Oouncil. In the 
former case that learned Judge expressly 
'pased this decision on Harmanoji Narain 


decision of Wallace, J., (supra) dissents-from 
the Allahabad’ decision which seems tome 
to be strictly in accordance with that of the 
Privy Council. I have already shown why 
the distinction pointed out in Harimanoji 
Narain Siagh v. Ramprosad Singh (2) #18 
untenable in view of the Privy Council 
decision. As Madhavan Nair, J., bases 
his judgment on that distinction, I must 
hold with respect that itis wrong. Iam, 
‘therefore, constrained to differ from the 
judgments of both the learned Judges. The 
two Madras authorities are Raman Menon v. 
‘Pangunni Menon (1), and unreported 
case A. A. O. No. 74 of 1924. In 
Radharaman Munshi v. Surnomoyi Debi 
(9) the learned Judges held that, on the 
wording ofs. 212 of the Code- of 1882 the 
idecree-holder is entitled to receive interest 
‘year by year on the amountof mesne pro- 
fits found due. The Subordinate Judge 
there declined to award such interest but 
‘awarded the decree-holder only 6 per cent. 
from the date of his: decree on the amount 
- excluded therein. The words, according to 
the learned Judge, of the Oode donot 
refer to interest due after the ascertainment 
of the mesne profits due under the decrée 
but they contemplate that interest should 
‘form a separate item in the calculation of 
the amouat due as mesne profits. There 
also a Commissioner was appointed to as- 
certain the amount of mesne profits. Girish 


Chander Lahiri v. Sasi Sekhareswar Roy (1) - 


-was afurther appeal by some of the parties, 


the same case as that which went to the Privy ° 


Oouneil reported in 27 Oal. 951. In this case 
it was held that where nothing is said about 
interest and theamountis left for determ- 
ination in execution the decree-hdlder was 
entitled to interest on the mesne profits 
until such mesnd profits are atiually paid 


» (9) 30 Gr 506; 7 O W. N. 437, 
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MEA 
by the judgment-débfors. In a recent dec 
sion of the Allahabad High Court, Lalta 


‘Prasad v. Sri Ganeshji (6) it’ was Hetd that. 


where a decree for mesne profitsis silent as-* 


to interest thereon, the decree-holder ig erf- 


titled to realize in executioninterest at thé , 


usual rate of 6 per csont. There the msne ; 


profits-wére awarded in the decree and in 
execution interest was claimed on the entire 
amount, 4, e., of past and future mesne pro- 
fits. The learned Judges treat the Privy 
Council decisionin Grish Chunder Lahiri v. 


‘Singh v. Ramprosad Singh (2) and “that ` Shoshi Shikhareswar Roy (4) as of unrestrict- 


ed application and decided accordingly. It 
appears to me, therefore, with great respect 
to Mookerjee, $., and the two learned Judges 
of this Court who based their decision on 
his ruling in Harmanojt Narain Singh v. 
Ramprosad Singh (2) that the distinction 
made by the Oalcutta Judge cannot be 
maintained, and that, if a Court wishes, as 
it is perfectly at liberty to do, to avoid the 
plain meaning of the explanation of mesne 
profits, t. e. profits plus interest, it must 
definitely say so. Otherwise the award of 
mesne profits will be taken to also include 
interest on those profits. ; 

As regards the memorandum of objec- 
tions, 1 agree with the judgment of my 
learned brother. 

J would, therefore, dismiss the appeal and 
memorandum of obj ections both with costs, 
V. N. V. Appeal and Memorandum of 

-T AN, A. Objections dismissed, 


\PATNA HIGH COURT. ; 
APPAAL FROM APPELLATA Dacras No. 1107 
or 1924. 
July 22, 1927. 
Present: —Mr. Justice Ross. 
Musammat JADOOLE KAHARIN— 
APPELLANT 
versus 
Musammat KISUN BASI KOER— 
= RasPONDENT. T 
—Ri to light and aw—Injringemen®— 
a na F N en other sources, uhaken goo% 


defence. > existence of light from °oth 
- ihe mera existence of light from other sources to, 
which a right has not been acquired by the plaintiff 
ig no answer to an action for infringement of prescsip- 
tive right to light and air. [p. 41, col. 2.) er 
Peter Charles Ernest Paul.v. William Fobsor (1) and 
Jolly v. King (2), distinguished. - Phy 
ae ae e + 


Að 
Dyer's Co. v, King (4), and Dolls v. Home and, Colonial 
Stores, Lia. (3), relied on. 
Puran Wudduck*v. Ooday Chand Mullick (6),’ dis- 
gsented from. oa 
_ Appeal from a decision of the Additional. 
Subordinate J udge, Arralt,*dated thé 31st 


e of J Wy, 1924, confirming that of the Munsif, 


v 
6 


œ Arrah, dated the 2Ist of June, 1923. -` 
Messrs. Parmeswar Dayal, Jadùbans Sahay 
, fad B. P. Varma, for the Appellant. 
Messrs. Sambhu Saran and Anand Prasad, 
for the Respondent. E 


JUDGMENT.—This is- an appeal 

against the decree of the Additional Sub- 
ordinate Judge of Arrah confirming a dec- 
ree} passed by the Munsif in % suit brought 
by the plaintiff-respondent for a declaration 
of her prescriptive right to light and air 
through two windows, E and Fin the plan 
annexed to the plaint, in an upper room of 
her house, and for an injunction restraining 
‘the defendant, from obstructing this light 
and air. The Munsif found thatthe plaint- 
iff had acquired the easement which she 
claimed and that the defendant by raising 
a second story on her house opposite to the 
windows of the plaintiff had committed a 
nuisance causing a complete obstruction of 
light, and that by the raising of 
this building the rooms were substantial- 
ly less comfortable than before. The learn- 
ed Subordinate Judge affirmed these find- 
ings and held that the light through’ the 
windows in suit had been practically shut 
out and the air passages had been material- 
ly interfered with and that practically no 
light could pass to the plaintiff's windows; 
and that this constituted a grave nuisance 
to the plaintiff, 

These decisions are attacked: by the ap- 
pellant on the ground that besides the two 
windows E and F on thesouth of her room 
the plaintiff has two windows on the north 
and a door on the north anda door on the 
east; and that the ight coming to her room 
through these channels has not been taken 
into consideration. On this point: the 

- learned Munsif said: “The existence of the 
windows on the north does not affect the 
merits of the case, because it is perfectly 
irrelevant that the room, in spite of the 
oBstruction complained of, is still well-light- 

edor that there is sufficient light from 
other sources? The plaintiff cannot be ask- 
"ed tg give up her ancient light and it is no 
defence to gay that the plaintiff has sufficient 
light gor her present business.” The learn- 
ed Subordinate Judgein dealing with the 
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; | | 
contention that the plaintiff had other 
sources of light and air, said that he had 
not been shown any authority to the effect 
that easements to light and air through ~ 
*certain windows can be obstructed with im- 
punity because- the plaintiff has got also 
other sources of light and air. He was of op- 
inion that the plaintiff had the option of 
shutting up the other sources according to 
her necessities and convenience and that the 
defendant could not dictate tothe plaintiff 
to keep the other sources open because. 
the defendant would obstruct the light and - 
air tothe windows in suit. a 

The learned Advocate for the appellant 
referred to thedecision of the Judicial com- _ 
mittee in Peter Charles Ernest Paul v. > 
William Robson (1) in particular, to a 

. passage in the judgment of Lord Atkinson 
in Jolly v. Kine (2) quotedin that decision 
where His Lordship says: “It would appear 
to me that case [Colls v. Home and Colonial 
Stores Ltd. (3)] established the principle that 
there must be an invasion of the legal right 
of the owner of the dominant tenement suffi- 
cient to amounttoanuisance in order to give 
him a right of action, and thatas longas he 
receives through the windows of his dwell- 
ing house, or in the ease of aparticular room 
in-his dwelling house, through the windows 
of that room, an amount of light which)...is 
sufficient according to the ordinary notions 
of mankind for the comfortable use and 
enjoyment of his dwelling house, or-of the - 
room in it, asthe case may be, no nuisance 
has as regards him been created, and no 
legal wrong has been, inflicted ‘upon him.” | 
Now Peter Charles Ernest Paul v. William 
Robson (1) was not a case in which this 
particular question now under considera- 
tion arose, and the passage quoted from 
the judgment of Lord Atkinson does not: 
deal with this particular point. The point 
was dealt with in Dyers’ Co. v. King (4) 
where James, V. O., said: “The right is a 
right as between the owner of the dominant 
tenement and the owner of every servient - 
tenement; he has a right toas much light . 
to and for the use of his house over his 


(1) 24 Ind. Cas. 300: 180. W. N. 933; 27 M. L.J. 
117; 1L. W. 561: 16M. L. T. 204; (1914) M. W.N, 
' 631: 12 A. L. J. 1166: 16 Bom. L. R. €03; 20 C.L. J. 
353; 42 C.e46; 41 I. A. 180 (P. O.). 

(2) (1907) A. C. 1; 76 L° J. Chf 14; 95 L. T. 656; 23 T. 
L. R. 1; 518. J. 11. : 

(3) (1904) A.°O. 179; 73 L. J. Oh. 4&4; 53 W. R. 30; 


90 L. T. 687; 20 T. L. R. 475. 


(4) (1870) 9 Eq. 438; 39 L. J- Oh. 339; 22L. T, 120; 
18 W. R. 404. ' 
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neighbour's land as he enjoyed 20 years 
ago, andthe neighbour has no right to de- 
prive him of the light which has so come to 
and for the use of the house over the neigh- 


-bour's land, because the owner of the do! 


minant tenement has, either by purchase 
from, or by the free gift of, any other per- 
son, or by the operation of any act of Par- 
liament, obtained other light in addition to 
that which he had a prescriptive right to. Of 
course, in one aspect of the case, it might be 
very material to take into consideration. the 
light which he had so acquired, because, 
if the light which he had so acquired in ad- 
dition tothe prescriptive right was so much 
in excess of anything he required for the 
reasonably comfortable enjoyment of the 
premises as he enjoyed them, you might 
say, ‘What is the use of your complainimg? 
You have plenty of light, and what I am 
going to do will not interfere with you, be- 
cause when it is done you will have as 
much light as any reasonable being can ask 
for, unless he wanted to interfere with his 
neighbours capriciously and vexatiously.’ ” 
The meaning of that passage was elucidated 
by Lord Lindley in his opinion in Colls v. 
Home and Colonial Stores Ltd. (3) where at 
pages 210-11* his Lordship said ‘‘As regards 
light from other quarters, such light cannot 
be disregarded; for, as pointed out by James, 
V.C.,in Dyer's Co. v. King (4), the ight from 
other quarters and the light the obstruction 
of which is complainedof, may be so much 
in excess of what is protected by law as to 
render the interference complained of non- 
actionable. I apprehend, however, that 
light ta which aright has not been acquir- 
ed by grantor prescription, and of which 
the plaintiff may be deprived at any time, 
ought not to be taken into account (see 
the case just cited). In Jolly v. Kine 
(5) Romier, L. J., at page 4977 quoted this 
passsge from the judgment of Lord Lind- 


ley and observed that “it appears to me that. 


those are sufficient directions to me asto the 

law on the subject.” -When Jolly v. Kine (2) 

came beforethe House of Lords[Jollyv. Kine 

(5)] Lord Atkinson at page 7f said “Ofcourse, 

in determining whether or notthe quantity of 

light which the owner of the dominant tene- 

ment will, after the obstruction complained 

of, continue to enjoy is sufficient within the 
(5) (1905) 1 Ch.480; 74 L. J. Ch. 174; 53 W. R. 462; 

92 L. T. 209; 21 T. L. R. 128. . 

#Pages of (1904) A. O.—[Fd]. 

+Page of (1905) 1 Ch,— [Bd] 

tPage of (1907) A. 0.—[Ed,] 
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answer to the plaintiff's case, 


a 

| E 
meaning of this decision, regar . 
had to the light which at paige re 
grant or prescription legally entitled tos 
enjéy. And light which may with im- 
punity be at arytime obstructed, wirtdo 
which may at’any time be a 
blocked uP a altogether 
necessarily be left out of consi ion,” 
The learned Advocate for aa 
referred to the decisiowin Puran Made, 
Ooday Chand Mullick (6) where it je said that 
“ib is no answer tothisto plead thatthe part 
complaining has other windows on anoihia 
side of his premises, Heis entitled to retai 
the light and ajr he has always had and 
the owner of the adjacent Jand can t 
obstruct it.” In view of the later En lish 
decisions, this decision can no lon: = 7 
considered law; but the decisions “ial I 
have quoted make it clear that the me 
existence ofother sources ig not a sufficient 


In the pre- 
OW, and no 
DY prescrip- 
these other 
Is, therefore, 


darkened , must” 


sent case there is nothing to sh 
finding, that the plaintiff has a 
tive right to light through 
eae oo other channe 
cannot .be taken into consid 
decision of the Courts Seer ieee ne 
The plaintiff also complained that h 
rightof privacy had been infringed, Th H 
is a fnding on this pointin her favour nd 
the learned Advocate for the appellant ie 
unable to show any reason for not TP 
effect to that finding. All that he egak ae 
was that it was a minor part of the ai 
Peacock, in his Law of Rase ments, at S 
206, refers to this right of privacy as a 
generally recognized in India as an Bae 
ment which may be acquired in virtug ares 
local custom and he relers to the Opinio $ 
Dr. Whitley Stokes that “the ri ht of 
privaey founded as it is on the areata 


a females, is of great im- 
ee ie an issue, whe 
is entitled to more light an | 
allowed by the rule Sf 45 P oe 
found by the Munsif thas “in this ‘cage ike 
rule of 45 degrees does notapply, becaus j 
light can come from the south on aaa 
the fact that the defendant's room t ay 
contiguous south of the > a 


di ; 
has been thatched.” Balara. ep one 


ordinate Judge the defenda t ° 
permission to build under E Ot dean 
grees; and the learned Advocate referred “a 


a plan which pur 
(6) 3 W. R, ao PUTPOTIS to have been made 


ther the plaintiff 


almost entirely <. 


eelearned Sub..° 


* with? costs. 


e mukarrari 


dè o . 
In accordance with this rule. It is suffici- 
ent to say that the plan is not according to 

the tule’ of 45 degrees as the learned Sybor- 
dinate Judge has pointed out, 


“e The apptal must, therefore, be dismissed 


B. K.P, Appeal dismissed, 
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PATNA HIGH COURT. 
APPRAL FROM APPELLATE DROREE No. 48 oF 


August 11, 1927. 
Present :—Mr. Justite Boss and 
Mr. Justice Wort. 


DHHATRADHARI SINGH—PLAINTIFF 


— À PPELLANT 
Versus l 


HEMLALSINGH AND OTBERS— DEFENDANTS 
—RESPONDENTS. | 

Ghatwalli tenwre—Khorposh mukarrari grant, whe- 
ther transferable—Hntry of land in khatian jamabandi, 
effect of—Santhal Parganas Settlement Regulation 
(111 of 1872), s. 11. | ; 

A khorposh mukarrar grant made by a ghatwal in 
the Santhal Parganas, 19 transferable in the ab- 
gence of evidence to show that it was restricted 
in its enjoyment to the’ owner personally. [p. 42, col. 


J _ . a Ae} 

ntry of khorposh mukarrart land in the kha- 
Pa ai does not show that the land is raiyati 
inasmuch as the khatian jamabandt is: not confined 
to raiyati lands; and. if tenants are entered 
against the sub-numbers of the land it must be taken 
that the land isa tenure and not a ratyati-holding 
where under the Settlement Rules under-tenancies are 


be recorded. [p. 43, col. 1. ; 
ee entry in a Settlemant ecord of a person's 


t shows that he is a ratyat and pre- 
aa Aa Ti entries or other documents tend- 
ing to show ihat the tenant is only an under-raiy at. 
[p. 43, o 2.] 

Appeal from a 
J face Santhal Parganas, datedthe 14th of 
August, 1924, confirming that of the Sub- 
ordinate Judge, Deoghar, dated the 23rd of 
December, 1918. on, | 

Messrs. N.C. Sinha and Bindhyeswart 
Prasad, for the Appellant. 
~ Mr. S. S. Bose, for the Respondents, 


JUDGMENT. 


oss 3 
= than 55 years ago, the Ghatwal of 
damungawan® granted lands as kharposh 
jote to his brother Behari 


‘Singh. Behfri Singh had three sons, 


” Bhikhari Singh, Baijnath Singh and Abhi- 


l Singke,” It has Been found as .a fact 
a the R brothers were separate. Abhi- 
ram Singh died. and his, share in 'the 
mukarrari passed to the surviving brothers, 


a DHHATRADHARI SINGH O, HBNLAL SINGH, 


decision of the District 


ofa decree of Court. 


J.—At some date unknown, bute 
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Baijnaih Singh sold his half. share by a 
registered deed: on the 20th of Kartick, 1321 
to the plaintiff and the plaintiff kroughta 
suit for partition by metes and hounds.’ 
* The defence, so far as it is now material, 
was that kharposh mukarrari jotes in the 
Santal Parganas are not saleable. The suit 
was dismissed by the Subordinate Judge 
and an appeal from his decision was also 


dismissed. The suit was remanded to the 


trial Court by the High Court fora fresh 
decision and was again dismissed by the 
Subordinate’ Judge and en appeal against 
his decision was dismissed by the District 
Judge. 

The sole question for decision now is whe- 


‘ther the khorposhmukarrarijote wasa raiyati 


holding or a tenure. If it was a raiyati 
holding, it was not saleable; but if it was 
a tenureit was saleable. The Courts below 
have indeed gone into the question whether 
a khorposh grant is transferable and have 
relied upon s.6,cl. (d) of the Transfer of 
Property Act which provides that “ an in- 
terest in property restricted in its enjoy= | 
ment to the owner personally cannot‘be 

transferred by him”. -The original grant 
has been lost and its terms are unknown. It 
is, therefore, impossible to say that the 
property was restricted in its enjoyment to 
the owner. personally and s.6, cl. (d), 
does not conclude this question. On the 
other hand, the grant was confirmed on the 
death of the original grantee to his 
sons. Until resumption the grant is good; 


“and itis, in my .opinion, not- open to the 


defendants to question the transferability o 
the grant. ` ° 
The learned Advocate for the appellant 
relies upon the entries in the khatian 
jamabandi of the last sattlement which, 
according to the provisions of s.11 of the 
the Santal Parganas Sattlement Regulation. 
1872 (Regulation II of 1872), hava the force 
The lands in suit are 
Jote No. 148 in Mauza Bamungawan. Nos. 
147 ard 148 are both khorposh mukirrarr 
jotes. The mukarraridars are not entered 
as tenure-holders. These two numbers 
occur after the entries ofthe ratyati hold- 
ings and are followed by entries of kamat, 
debattar, brahmattar and jagir lands. Then 
come a*series of numbers which are sub- 
numbers of 148 in which are entered the 
tenants of 18 bighas 18 kathas and 15 dhur, 
outof the 38 bighas 7 kathas and 1 dhur op 
the khorposh mukarrari jote, paying ren; 
of Rs, 51-12-0, The argument, is tha 


+ 
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inasmuch as. the khatian jamabandi is not 
confined to raiyati lands, the entry in this. 
khatign jêmabandi : does not show 
these khorposh mukarrari lands are raiyati 
lands; and as according to the rules of the 
Settlement Department - which were in 
force when this entry. was made in 1904 
under-tenancies were not to be recorded, it 
must be taken that the tenants entered 
against the sub-numbers of No. 148 were 
raiyats and, consequently, the khorposhdar 
was a tenure-holder. ” 

It is argued by the learned Advocate on 
behalf of the respondents that if the 
tenants recorded against the sub-numbers 
of Khata No. 148 had been full tenants, 
they ought to have had separate khata 
num bers of theirown and if the khorposhdar 
was a tenure-holder he ought to have hada 
khewat. But these arguments ‘are too 
uncertain to determine the construction 
of this document which -must be read as 
a whole and when so read it fully supports 
the appellant’s construction, if the rules 
for the framing of the Record of Rights were 
observed. < - 

The learned District Judge has traced 


the development of the policy of the. 


Settlement Department with regard to 
under-raiyats, and has shown that it was 
only gradually that they were either rais- 
ed to the status of full raiyats or were 
eliminated altogether. 
many instances are to be found in the 
Settlement Record in which both superior 
and under-raiyats of very old : standing 


are recorded; and he comes to the conclusion `“ 
that the rule was not strictly - observed at - 


the date of this entry, and that the entry, 
therefore, does not conclusively show that 
the -tenants were full tenants and not 
under-tenants. He finds the view to be in 
agreement with the earlier documents: 
viz, (1) the previous Settlement Record (Mr, 
Wood’s Settlement) in which the grantee 
was entered in the raiyati jamapandi 
with a separate list outside the jamabandi 


-showing ten under-raiyais as under-raiyats - 


under Behari Singh khorposhdar (2) a 
petition filed during that Settlement which 
shows that what was settled was a block of 
land with bari and bhita and (3) a petition 
filed by the suceessor’ of the grantor 
thirty years later l 
Settlement which described the “grant as 
nij jote lands and tenants’ holding therein. 
These documents, however, cannot 
prevail against the entry in the Settlement 


= 2 e , : 
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that ` 


He observes that. 


during the present ` 


2 


a Wa 
Record if its meaning is clear, Now there 
can be no doubt thatthe documeht read 


takes the view that the rule was not observed 
in this case., But there is is no evidence 
at all of this and, in my opinion, therefore, 


effect must be given tọ the record as it . 


stands. š 

The result is that the appeal must be 
decreed with costs and the decrees of the 
District Judge apd of the Subordinate 
Judgeset aside. There will be a preliminary 
decree for partatioh of the land in suit by 
metes and bounds, the share of the plaintiff 
being one-half. The Subordinate Judge 
will appoint a Commissioner to make the 
partition. The plaintiff is entiled ‘to the 
costs of’ the High Court when the suit wag 
remanded and to the costs of both Courts for 
the hearing’ on remand. The costs will be 
paid by the contesting defendants, 

W ort,_d.—I agree. 


A. N. AL ~ Appeal allowed. 


Pai 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OrviL REFERENCE No. 127 or 1927, 
July 23, 1927. 
Present:—Mr. Macnair, A.J. © 
TRIVENI PRASAD—Puaintire 
VETSUS sz. 
RAMDAS— DEFENDANT. 
Registration Act (XVI of 1908',ss. 2 (7), 1? (dc 
Transfer of -Property Act (IV of 1882), s. 107— 
Agreement to pay rent, whether. lease—Lease for more 


than one year—Registration, whether compulsory— ` 


“Fear”, calculation of—Gregorian Calendar— Land- 
lord and tenant—Suit for rent- Damages for use 
and occupation, whether can be decreed— Amend- 
ment of plaint. ° ` 
. An agreement by a lessee tlo pay rent for the 
occupation of a house is a lease as defined in.g. 2 
(7) of the Registration Act and, if for more than a 
year, is compulsorily registrable under s. 107 of the 
Transfer of Property Act. [p. 44, cols. 1 & 2.] 

The word “year” in s.17 (d) of the Registration 
Act means a year according to fhe Gregorian Calendar. 
[p.:44, col. 1.] 

Unless an alternative claim is made, mo sum can be 
decreed as damages for use and occupation, in 
a suit . for rent; but a,-prayer to amend :¢he 
plaint by adding an alternative claim “should bẹ 
granted’ if the omission in the plaint was. due to 


~ inadvertence-or mistake, and the prayer for amend- 


ment is made without inexcusable delay. [p. 45, col, 
o e f - 


a3 a- wholein the light of therulests clear ° 
¿and must “mean ,that the appellant ig a® 
“tenure-holder, The learned District Judge’ .« 


e . . . 
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 Rachhes Siggh v. Upendra; Chandra Singh (4) and 
Tukhee Kent Doss Chowdhry v. Sumeeroodd: Tuatar 


-e (2), folldwed. 


Civil'reference made by the Small @ause 
Court Judge, Murwara, in, ivil’ Buit No.5 


“of 1927, dated the 14th March, 1927. 


- Mr. S. B. Gokhale, for Plaintiff. 


. JUDGMENT. —The plaintiff, ina Small 
Cause Court suit, allegedethat the defendant 
agreed to oĉcupy his house ona monthly 
rent of* Rs. 25 from Pous badi 1, Sambat 
1982,to Aghan'sudi 15, Sambat 1983. The 
plaintiff did not executea written lease, but 
the defendant executed an unregistered 
document, dated 24th Nevember, 1925, by 
which he agreed to pay rent. The de- 
fendant made some payment but ar- 
rears were due. The plaintif sued to 
recover these arrears. The defendant 
pleaded that, as the period of lease was more 
than one year according to the, English 
calender, no valid lease of the property had 
been made, The plaintiff urged that if the 
lease was invalid he was entitled to compen- 
gation for use and occupation of the premis- 
es; but the defendant submitted that the 
suit could notbe converted intoa suit for 
damages. 

The learned Judge has stated that he 
entertains doubt on three points: (1) whether 
the document filed by the plaintiff 
amounted to a lease; (2) whether the agree- 
ment for lease was for a year or for more; 
and (3) whether any sum could be decreed 
as damages for use and occupation, where 
the suit was for rent and no alternative 
claim was made. He accordingly madea 
reference under the provisions of O, XLVI, 
r. lofthe Firat Schedule to the Civil Pro- 
sedure Code. 

The learned Small Cause Court Judge 
has given his opinion that the rent-note or 
kabuliyat was nota lease-deed under s. 105 
of the Transfer of Property Act. This 
question does not arise if the document is 
inadmissible in evidence. The document is 
clearly a lease as definadin s. 2, cl. 7, of the 
Registration Act. lt isadmitted that the 
term mentioned inthe document exceeds 
a year according to the Gregorian Calendar. 
“he word “year” in s. 17 (d) of the Regis- 
tration Act means’a yearaccording tothe 
Gregoiian @alender. Ondhe first two ques- 
tions, then, I have to state thatthe document 
was a lease for more*than one year within 
ho meaning of s. 17 of the Registration 
Agt and is, therefore, not admissible in evi- 
dence. It is desirable to state, although the 
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point was not expressly mentioned in the . 
order of reference, that thy atleged lease 
was invalid,ass. 107 of the Transfer of 
Property Act lays down that such a tease 


“can be made only by a registered instru- 


ment. 

With regard to the third -point, the learn- 
ed Judge has referred to the view taken in- 
Sheo Karan Singh v. Parbhu Narain Singh 
(1), that a decres for compensation can be 
passed in a suit for rent where no alterna- | 
tiveclaim is made; but he states that he | 
prefers the definiteview to thecontrary held | 
by the Calcutta High Court. It would have - 
been well if he had cited the rulings of the 
Oaleutta High Court to which he refers. 
In Lukhee Kant, Doss Chowdhry v. Sumeer- 
ooddt Tustar (2), a Full Bench of the 
Galcutta High Court decided that where a ` 
claim forcompensation on account of occu- 
pation of the land is not made in the plaint, 
the landlord was not entitled to have the 
question tried whether any compensation 
was due. Buttheir Lordships added: “It 
isin the discretion of the Court to amend 
the plaint or the issues, and to allow it to 
be tried, and, where the ‘omission to make ` 
the claim in the plaint appears to be due to. 
inadvertence or by mistake, it would be 
proper to do so” In Surendra Narain 
Singh v. Bhai Lal Thakur (3), the plaintiff 
in second appeal for the first time put 
forward a claim for compensation for use 
and occupation; and Prinsep and Ghose, 
JJ., remarked that to give him a decree for 
use and occupation would amount to an 
amendment ofthe plaint. They proceeded 
to consider whether amendment, of the 
plaint was permissible. They cited, as the 
leading case onthe subject, Lukhee Kanto 
Doss Chowdhry v. Sumeerooddi Tustar (2), 
and referred tothe facts of the case which ` 
they were considering. They came to the 
conclusion that the suit, if tried as one for 
use and occupation, would raise issues of 
an entirely different character from those 
on which the trial as a suit for rent has 
been held and would necessitate a new 
trial of the case by the lower Court upon 
fresh evidence.. They refused to allowthe 
amendment of the claim with the remark 
that it was undesirable to allow such 
amendment in second appeal when the 
plaintiff had, in two Courts, never contem- 


(1) 2 Ind. Cas, 211; 31 A. 276; 6 A. L. J. 167; 5M 
L. T., 347 E 


(2) 21 W. R. 208; 13 B. L. R. 243. 
(3) 22 O. 752; 11 Ind, Dec, (N. s.) 499 


~~ 
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plated it and had even gone so far as to 
persistentsy maintain his case as ‘originally 
brought. In Rachhea Singh v. Upendra 
Chandra Singh (4), it isstated:— 

“The learned Judges who. decided this 
case [Surendra Narain Singh v. Bhat Lal 
Thakur (3),| declined to allow the plaintiff 
a decree for damages for use and occupa- 
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tion, as to do so, it was said, would amount. 


to allowing anamendment of the plaint in 
such a way as to convert a suit of one charac- 
ter into a suit of another and an inconsistent 
character.” . i 

With all respect, I express my opinion 
that this was not the ratio decidendi of 
Surendra Narain Singh v. Bhai Lal Thakur 


(3). i E 
I fully agree with the view of the Caleutt& 
High Court that there must be an alterna- 
tive claim for compensation before a decree 
for compensation can be passed in a suit 
for rent. But the view of the Calcutta 
High Courtis that the alternative -claim 
may be made by an amendment of the 
plaint. The remarks of Prinsep and Ghose, 
JJ., suggest that they think that such an 
amendment might, in exceptional cases, be 
allowed in second appeal. The practical 
difference, then, between the view takenin 
Bengal and that held by the learned Judges 
who decided Sheo Karan Singh v. Parbhu 
Narain Singh (1): is not very great. 

A Full Bench of the Rangoon High Court 
has recently decided in Maung Shwe Myat 
v. Maung Po Sin (4), that, where a plaintiff 
sued on a promissory-note without adding 
an alternative cause of action baséd’on the 
original loan, he may ke allowed, if the 
necessary amendments have been made, to 
obtain adecreo although he had been uni 
able to prove execution of the note, This 
supports the view that amendment by 
addition of an alternative cause of action 
may be allowed in suitable cases. 

ln the case under reference the plaintiff 
had at anearlystage acked thatif thé lease 
was invalid he should be given a decree 
for compensation. By ro doing he did 
make a claim in the alternative. The 
real question which arose was whether 
amendment ofthe plaintshould be permit- 
ted. I consider thet, according to the view 
takenin Lukhee Kanto Doss Chowdhry v, 
sumeerooddi Tustar (2), amendment of the 
plaint should be allowed. The omission 
(4) 27 ©. 239; 14 Ind. Dee. (x. s.) 158, 


5) 89 Ind. -Oas. 425; 3 R, 183; A, I, 
782; 4 Bur, L, J, 141 (F, BJ, 


R. 1925 Rang, 


® 


t 


_ vy. Khoo Houng Shein (9), followed. 


_ ed and in igsgue, 


is. 
to make the claim in the plaifit arogeefrom. i 
inadvertence or mistake, and the prayer* to 6 
amend the’ plaint was made at an earlye 
stage. The learned Small Cause Courts 
Judge has pointed’ out that for a suit 
between landlord and tenant special Court- 
fee is provided. formal amendment ofthe 
plaint, then; 1s necessary in this case, even 
if if is not in all cases. ; 

My opinion on the third. point, then, is 


- that unless an alternative claim is made, 


no sum can be decreed as damages for use 


and occupation, where the suit is for rent; 


but a prayer to amend the plaint by adding 
an alternative claim should be granted if 
the omissionin the plaint was due to inad- 
vertence or mistake, and the prayer’ for 
amendment is made without inexcusable 
delay. > 

G. R, D. Order accordingly. :. 


Sy 


RANGOON HIGH COURT. 
First Civit APPRAL No. 8tor 1926. 
February 14, 1927. 
Present:—Mr. Justice Pratt and Mr. Justice 


Mya Bu. 
MA TIN U —PLAINTIFF—APPRLLANT 
versus ; 
MA MA THAN AND OTHERS —DEFENDANTS 
— RESPONDENTS. 


Burmese Buddhist Law—-Inheritance-—Divorce of 
parents—Maintenance of filial relations—Separate 
vestdence—Children’s right to inherit. 

Under the Burmese Buddhist Law where there is 
a divorce and the children go to live with one of the 
parents, they do not lose the right to inherit from 
the parent with whom they cease to live if they 
maintain or resume filial relations with that parent, 
[p. 48, col. 1.) 

l Case-law discussed. | 

Mere separate residence does not by itself prove 
or even set up an inference of a breach of filial rela- 
tions such as would deprive a child of his rights. 
[p. 48, col. 2: | ` A 
Maung Sein Thwe v. Ma Shewe Yi (8) and Maung Dwé 

Mr, A. C. Mukerjee, for the Appellant. 

e Mr. N. M. Mukerjee, for the Respondents. 

JUDGMENT, 
Pratt, J.—PlaintifMa Tm U, a minois 
: 3 ; Je 
sued by her next friend the Pinya Minthami, 

her maternal grandmother, fo? possession 
of immoveable property being the estate 

of her deceased father Maung Hla* Baw. ng 
' The legitimacy of plaintiff, her rigkt to 
inherit, and the fact that the suit propertées- 
belonged to Maung Hla Bay were challeng~ 
1 . @ 


e 
i 
- 
e . 


ik re | 
The drial Court found that plaintiff was 


s the, légitimate daughter of deceased, but 


ghat she was the child of divorced parents, 


.whe had gone with her mother’s family and 


wag not, therefore, entitled toinherit. The 


e Court further found that the suit property , 


belonged to and -was in possession of first 
defendant. ee ; 

The suit was accordingly dismissed.. 

There can be no doubton the evidence 
that the finding that Ma Tin U was the 
legitimate issue of Maung Hla Baw and Ma 
Nyo Nyo, born in lawful ‘wedlock, is correct. 
The evidence shows that, Maung Hla Baw 
and Ma Nyo Nyo eloped dhd a few days 


later first defendant MaMa Than, mother . 


of Maung Hla Baw approached the Pinya 
Minthami with a view to the union bein 
regularised by marriage. : 

The Minthami agreed; but stipulated 
that there should be no elaborate ceremony, 
and the young couple took up their resi- 
dence at the house of first: defendant, where 
plaintiff was born about two years later. , 

It is clear that there was a valid marriage, 
and as thelearned District Judge pointed 
out no ceremony is necessary under - Bud- 
dhist Law. 

The reason for theabsence of ceremony was 
clearly that the bride’s mother was not pleas- 
ed withthematch, but accepted the position, 
asthe contracting parties had forced her 
hand by an elopement. It is obvious that 
had there been no marriage -defendant 
would not have countenanced her son living 
with Ma Nyo Nyo in her house or -even in 
a separate house in her compound. 

The most difficult point in the case is 
whether under the circumstances Ma Tin U 
has forfeited her right of inheritance. 

There are alarge number of reported 
cases on the right of the children of divorc- 
ed parents to inherit, but in none are the 
circumstances similar to those of the present 
case. 

There was no formal divorce. ; 

Ma Nyo Nyo lefther husband, apparently 
because she and her mother-in-law could 


‘not agree, and took her’ child with her. 


Whis did not itself constitute a divorce. 

Plaintiff and her mother lived with Pinya 
Minthami. , They went to India with the 
Minthami, and resided with ‘her at Ratna- 
giri for three years, « 


“ They returned to Mandalay and about 


thrée years later the Minthami took plaintiff 
to live with her åt Syriam leaving Ma Nyo 
Nyo'at Mandalay. 4 e 

d è e 
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‘Somewhere about this time, apparently 
in 1916, Ma Nyo Nyo married a second 
husband. : 


e This marriage operated as a divorce and 


dissolved the marriage tie between Ma Nyo 
Nyoand Maung Hla Baw. Plaintiff did not 
go with her mother on her re-marriage, and 
never lived with her ‘thereafter, but always 
with the maternal grandmother, the Pinya, 
Minthami. l 

Plaintiff used to visit her father occasion- 
ally in Mandalay and received small 
monetary presents from him. l 

Her mother died, when she was 14, and 
she came to Mandalay for the funeral. 

Her father came and saw plaintif and 
asked her to live with him. She told him , 
she would let him know after the funeral, . 

Her paternal grandmother sent for her 
and advised her to live with her (plaintiff's) 
father, and plaintiff expressed her willing- 
ness, but asked her to obtain her maternal 
grandmother's consent. ; 

Apparently this step was never taken, 
Plaintiff returned to her grandmother at 
Syriam, and lived with her till her 
father’s death in 1925. 

nthe interval she paid a visit to Manda- 
lay and had been to see her father, who gave 
her a small money present. ; 

The learned District Judge seems’ to have 
been of opinion that the marriage between - 
Maung Hla Bawand Ma NyoNyo wasdissolv-. 
edasfromthetimeofthe finalrupture between. 
them, and that ie why he held that plaintiff - 
went with her mother or her mother’s 
family. , 

But itis clear that there was nb divorce 
inlaw, until the further act of volition by 
Ma Nyo Nyo, when she took a second 
husband. 

As already pointed out plaintiff didnot 
live with her mother after the divorce, and 
it should be noted that her maternal 
grandmother with whom she lived, was a 
cousiz of Maung Hla Baw’s mother, 

Maung Hla Baw never set up a separate 


. household after. his wife left him and did 


not re-marry. ` 

The rule for partition of property and 
children on divorce of separation by mutual 
consent is given in the Manugye, Book XII, 
Chapter Ill. =. e 

There js an equal partition of pro» — 
perty, the’ father takes the male children 
and the mother the female. 

It is clear thatat that time the children. 


were regarded as chattels absolute pro, 


Vo, _ 
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perty of the parents, whose right . to séll 
them is recognised. ` ` a3 f 

This i8 not in accordance with modern 
ideas, -but the general rule holds. good. 


that on divorce the sons follow the father ` 


and the daughters their mother, and 
ordinarily lose the right of inheritance 
from the pareat with whom they.cease to 
live. < 


In the early case of Mi Thaik v. Mi Tu’ 


(1) it was held by the Judicial Commis- 
sioner, Lower Burma, that, where a husband 
and wife divorced by mutual consent, 
and the young daughter remained in her 
mother’s house and the house of. her 
mother’s husband till her father’s death, 
and did not renew filial connection with 
her father, and there was no special contract 
to the contrary at the time of thedivorce, the 


daughter was not entitled to a. share of: 


the joint property acquiréd by the father 
and the second wife, A similar view was 
taken in Ma Shwe Ge v. Nga Lan (2). 

-~ In Ba Kyuv.Zan Pyu (3), however,’Aston, 
J. ©., held that the fact that the- son 
after the divorce. of his parents lived 
during his minority with his mother did 
not deprive him of the right :to a share in 
his father's estate, for which he sued, when 
he was still a minor. ; l i 
- This rulingis in favourof plaintiff's claim 
in the present suit, 

In Ma Sein Nyo v. Ma Kywe (4), however, 
Burgess, J. C., held that a daughter, who 
had gone with her mother ‘on - divorce 
and remained with her, when she wag 
re-married, was‘not entitled to inherit her 
father's estatein the absence of any conduct 
on the father’s part indicating au inten- 
tion to regard her as one of his heirs. 

In the later Upper Burma case of Ma Pon 
v: Maung Po Cha (5).a similar view was 
taken- In both these cases the failure of 
the daughter to maintain filial - relations 
with her father was one of the main 
grounds for deciding against her right to 
inherit, l 
, Inthe later caseit was remarked by the 
learned Judicial Commissioner, that the 
intention of the law seems to be, that on 
divorce separate house-holds should be con- 
stituted and. that, the members of each 
house-hold should.not retain the right of 


~() 85184 2 o 
(2) S. J. 296. 

_ (3) P. J. 299, l 

` {4) U. B. R. (1892-96), 11,159. - 

(5) U, B, Ra (1897-1901), 11, 116, | 


~ 


2 Ma TIN UU MA MA THAN, 


‘time of the divorce and further 


sharing in tlié-estate of the othar. The 
dictum of.Mr. Jardinein Mi Thais Lase $ 
(1), that the principle applied toan adopts 
ed son runs mere or less thyoughe the 
whole law of inheritance, was quoted with. ° 
approval. E aka NA 

The view of Aston, J, C. in Ba Kyu v.. 
San Pyu (3)* was „dissented from, however 
by a Bench of: the Chief Gourt of the 
Lower Burma in MiSan Mra Rhe v. Mi 
Than Da U (6). In that case the facts were 
that ason and daughter lived with their 
mother after shead been divorced ‘from 
their father. : | Sk 

There was division of property ‘at the 
property 
was assigned ‘tothe children. At the time 
of the divoree the children were six and 
eight years ofage, and were eleven and 
thirteen, when the father died. "They did- 
not and could not of their own accord 


-renew filial relations with their father. 


Their father took an active interest in their 
education and helped towards their sup~ 
port. He did not take them into his own 
family. f ih l 7 

It was held that both children were 
excluded from inheriting the father's estate. 

It should be noted thatin that case not . 
only was there a division of property on . 
divorce but property was assigned to. 
their children, whereas in the present 
case there was no division of pro. 
perty, and no provision for the daughter, 
nor did the daughter join her mother's 
family after divorce, 
- It was remarked by Birks, J.,in Mi San 
Mra Rhe v. Mi Tha Da U (6) that the family. 
tie is severed by divorce, and the rights of 
the children of a divorced pair seem to 
depend upon the arrangements made at 
the time of the divorce as to which branch. 
of the two families they shall belong to. ” 

The children while minors are bound by 
the choice of their parents, but if brought 


"up by their mother, as is usually the’ case, 
“they can re-join the father's 


family, when, 
they attain years of discretion, ` 
The value of -Copleston, J.'s judgment in 
that case is diminished by the act that it ig 
based upona mistranslation ofthe passage at. | 
theend of Manugye, Book X, which led him 
to state that-the children of separated 
parents are included ¢mong those children 
who cannot inherit. - = 
“It is pointed out by U., Tha Gywe at 


© (6) 11, Ea K, 161, 


3 6 


page 131, 
eAutbority -that- the correc 


e 
LA 
- œ 


ds g p 
Volume. lI of-his ‘Conflict’ of 
t translation is 


“ehildren, who -have separated’, and not 


“the children of separated-parents, " and as 


* a matter of fact the children of divorced 


parents are not included among the children : 


not entitled to inherit'in the Manugye. 

“In the latter case of Ma, Yi v? Ma.Gale (7), 
it was held ethat the marriage of parents 
who. had separated was dissolved. when 
the wife re-married, and that children lose 


` the right to inherit .the property of the 


parent who has abandoned them unless 
filial relations are resumed. It was further 
held that it is the will ®f the parents 
which decides .the disposition of the 
children. - < 

“The general principles are plain. 

When thera is a divorce. the children 
ordinarily go ‘with one or other of. the 
parents and lose the right to inherit from 
the parent with whom they cease to live, 
unless they maintain or resume -filial rela- 
tions with that parent. 


| As pointed.out by U Tha Gywe a divorce 


of the parents does not per se extinguish 


È 


5 


the rights of inheritance of their children. 
It is a question of continuance ‘or 
discontinuance of filial relations after the 
divorce which is the deciding factor in all 
such cases . (Conflict, Volume II, page 125.) 
On consideration’ of the passages’. in 
Manugye dealing with the subject, and the 
principles enunciated in the various rulings 
cited, it seems to me impossible to hold 
that Ma Tin U has forfeited her right of 
snheritance under the peculiar circumstances 
in evidence. A ** ; 
Plaintiff's mother Ma Nyo Nyo left her 
husband Maung Hla Baw voluntarily taking 
her infant child with her.’ There was no 
formal divorce. — 
When subsequently Ma Nyo Nyo contract- 
ed a second marriage her action ipso facto 
dissolved the first marriage, but she did not 
at that time, take her daughter with her 
into her second husband's house. 
Ma Tin U was already at the timenod 
living with hermother, but with her maternal 
grandmother There canbe no doubt that the 


„° arrangement was “one which suited both 


parents, e e 

Ma Nyo Nyo didnot want tò take the 
ahild intoher new house-hold, whilst Maung 
fila, Baw had no separate kouse-hold and 
dgubiless did pot want: the trouble of 


5 (7) 19 Ind, Oas, 859 6 L, B, R, 167; 6 Bura, T, 15, 


°.. 9 
@ - 
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bringing up a small daughter.’ . The child's 
maternal grandmother was his mother's . 


cousin and looked upon as an Sunt from ` 


sthe Burmese point ofview.. The father . 
would naturally regard the Minthami as a 
suitable guardian for his daughter. The 
fact that after the mother’s death Maung 
Hla Baw asked plaintiff to come to, live 
with him andthat his mother made thesame 
suggestion indicates that there -was.no. 
rupture of filial relations. The girl's reply 
that her grandmother's consent should be 
obtained was very natural.’ She had been ` 
living with her grandmother from infancy 
and was still a minor. . | 
Maung Hla Baw’s failure to ask the 


| grandmother's consent cannot be con struedas 


indicating a severance of paternal relations. 
here is.no reason to doubt that plaintiff 
again visited her father and maintained filial ` 
relations withhim. .. 
. The probabilityis that Maung Hla Baw, 
widower, did not caretotake the responsibility 
of having his daughter. to live with. him 
till she attained her majority, and.was.of 
opinion that-her maternal grandmother was 
the right person to take care of her during 
her’ .minority: . Hr 
_ Mere living apart under the circumstances 
cannot be considered unfilial conduct on 
the part of the minor. fae 
As observed in Maung Sein Thwe v. Ma ` 
Shwe Yi (8) [quoted with approval by their 


‘Lordships of the Privy Council in Maung — 


Dwe v. Khoo Haung Shein (9)], “mere 
separate residence does not now-a-days and 
by itself prove or even set up an inference 
ofa breach of filial relations suchas would 
deprive a child of his rights. ” 

“This isnot acase whereon divorcethe father 
abandoned his child, and she went to live 
with her mother and joined the -new 
family. - l - 

She has been. throughout in what mi ght be 
described as neutral guardianship. 

I would hold, therefore, that plaintiff did 
maintain filial relations with the father and 
was entitled to inberit his estate. = 

It remains to be considered whether the 
properties in suit belonged to the estate of 
Maung Hla Baw, There is no question 
that first defendant Ma Ma Than and her 
childrén, Maung Hla Baw, deceased and the 


(8) 64 Ind*Cas. 415; 10 L. B. R. 396; 13 Bur. L. T, 

6. : 

(9) 84 Ind. Cas. 899; 3 R. 29; 47 M. L, J. 853; A. I. R, 
1925 P. O. 29; 3 Bur, L. J. 310; (1925) M. W. N. 23; 29 
O, W. N, 824 (P. 0.), ' $ Er T i e 
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second and third defendants, executedadeeđ 
of settlement dividing up her property be- 
tween them and -heraelf and’ that the suit 
property fell to the share of Maung - Hae 
Baw under that- settlement. 

Delivery of possession was not necessary 
to make title pass. 

‘The ‘learned District Judge's reasons for 
holding thatthe property did not pass to 
Maung Hla Baw are not sustainable. 

He remarks that “the circumstances under 
which the deed of settlement came to be 
executed and registered indicate that Ma 
Ma Than was worried by an undutiful son 
Maung Ba Sin and in order to get rid of 
him she signed and registered the deed of 
settlement. Further, Ma Ma Than says, and 
Isse no reason. to doubt it that: Maung Hla 
Baw refused his share saying that the 
distribution had been inequitable.” 

-~ The mere fact that Ma Ma Than divided 
up her property amongst her children, 
reserving a share for herself in order to 
escape the impdértunities of a son who 
was clamouring for his share, does not 
invalidate the settlement. The evidence 
shows that the document was made 
after mature consideration and signed 
by all parties including Maung Hla Baw: 
Ma Ma Than was defendant and her state- 
ment that Maung Hla Baw refused his share 
is not worthy of credit. There was 
every reason on the contrary to doubt it. 


Ma Ma Than -was a notably- untruthful - 


witness. When called upon to produce. the 
deed of settlement she filed a statement 
(at page 21 of the trial record) in which she 
said that she tore it up, because Maung 
Hla Baw . was dissatisfied with his - share 
and refused to accept it. 
she stated (page 52 reverse) the deed was 
cancelled in the following Thadingyut by 
. mutual consent, and later on deposed, “I 
elaine looked for the deed but 1 could not 
nd it.” 


Obviously no reliance can be alased on 
her statement that Maung Hla Baw refused. 


his share. 


There is no document alleged to be in 


existence cancelling the settlement. 

The second defendant admitted - that 

Maung Hla Baw obtained possession of his 
share. 
It is ngkah (hati io all the maps filed 
by plaintiff, with the exception of one, the 
name of Maung Hla Baw appears after his 
mother’s, -and in the exception is uae name 
of the ofiginal owner, 


4 


‘MATIN UD. MA MA THAN, © 0: 8 
~ It is clear that the legal title to, the suit 
‘property was vested in Maung Hla "Bay. e 


In her evidence 


"49 


Plhintik as daughter is sole heir as againgt 
‘the parent, brother and sister. 

I would set aside the decree of the Ipwer ° 
Court and grant plaintiff a decree as prayed e 
with costs in both Courts. 

Mya Bu,J.~The divorce betweén . 
Maung Hla Baw and Ma Nyo Nyo was 
brought about by the‘latter’s second marri- - 
age after desertion for more than the pre- 
scribed period of one year. It was effected 


“by operation of law. There was no express 


arrangement as to who should take Ma Tin . 
U, the only child of the marriage. Even be- 
fore thesecond marriage, Ma Tin U lived with 
Ma Nyo Nyo's mother, the Pinya Minthami, 
who was the first cousin of Maung Hla Baw’s 
mother. While they were living at Syriam 
Ma Nso Nyo contracted the second marriage 
at Mandalay and subsequently died there 
during that coverture without ever having 
got Ma Tin U to live with her. 

While the evidence is silent as to friendly 
relations between Ma Tin U and her mother 
aftér the second marriage, it shows that 
such. relations subsisted between her and 

“her father after the mother’s death, ; 

The ordinary conception of a child being 

taken by one parent and abandoned by 


“the other at the time, or in consequence of, 


their divorcee is entirely absent, and the 


' circumstances show thatif Ma Tin U was 


abandoned byoneof her parents that parent 
was Ma Nyo Nyo. . This takes the relation 
‘between Ma Tin.U and Maung Hla Baw out of 
the purview of the case in Ma Yiv. Ma 
Gale (7), in which divorce between the 
parents having been effected by separation . 
for more than the prescribed periods and 
their respective re-marriages the child was 
taken and brought up by one parent in the ` 
new family under circumstances justifying ` 
the inference of abandonment by the other. 
As in this case it is impossible to conceive . 
that there ever was a severance of filial 
relations between Maung Hla Baw and Ma 


, Tin Ueither before, orat the time of,or after, 
the divorce,—mere separate residence per 
. ge not being: such severance, | vide Maupg 


Sein Thwe v. Ma Shwe Yi (8) and Maunge 
Dwe v. Khoo Hayng Sein (9)] ,theré is noe 
ground for requiring . her to show res. 
sumption ‘of: filial relations between e * her 
and her father. 
I concur in the view of my lebrned 
brother that the plaintif-appellant -néver 
lost a ii of inheritance in her fatherg . 


-. throughdut, 


: dated the 2nd April, 


bor 
estate. “She is clearly the only descend- 
ant of Maung Pla Baw and is, therefore, his 
è sole'heir. As Maung Hla Baw had acquired. 


eg title to the property. in suit at the 
. timè of his death the plaintiff-appellant is 


“ entitled to a- decree as prayed for in her 


” plaint. 
e I agree that this appeal be allowed . and 


° decree of the lower Court be set aside 


and plaintiff's suit decreed with costs 


A. N. A. ; | Appeal allowed. 


. 
e 
. 


Š "NAWAB SHAHZADA BEGUM vV. aokut. ¢ OHAND RAY, 
Baqar Ali Khan in favour of Girdhari Lal | 


= v 
A 
; 
à ' a 
. 


` fios È. 0. 1927) 


‘and others. The decree-holders under these 
two decrees attached the three properties 
JD question in execution. Shahzada Begam 
objected to the attachment, but her objec- 
tions were not decided. Onthe 27th July, 
1925, Babboo Lal and other creditors applied 
to have Bagar Ali Khan declared insolvent 
andon the 2Ist December, 1925, Baqar Ali 
Khan was declared insolvent by the District 
Judge of Lucknow under the provisions of 
Act V of 1920. On the4th March, 1926, Shah- 
zada Begam instituted a suit inthe Court 
of the Subordinate Judge of Lucknow 
against Bagar Ali Khan, his creditors and 
the Receiver in insolvency for a declaration 


“> that the deed of the 17th December, 1924, 


OUDH CHIEF COURT. ` 
MIscELUANEODS CIVIL APPEAL No. 29 or 1927, 
‘August 9, 1927. -- 
Present:—Sir Louis Stuart, Kr., Chief | 
Judge, and Mr. Justice Raza. 
Musammat NAWAB SHAHZADA BEGUM 
—PLaINTIFF—A PPELLANT 
VETSUS 
GOKUL CHAND RAI AND OTHERS =. 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 88— 
Transfer by insolvent—Suit by transferee for declara- 
‘tion of validity of transfer, whether maintatnable— 
Exclusive jurisdiction of Insolvency Court. 


The Insolvency Court has exclusive jurisdiction ` 


under ss.4 and 53 of the Provincial Insolvency’ Act. 

to determine the validity of a transfer made by an 

.Insolvent within two years of his adjudication, and 

a regular suit in a Civil Court for a declaration of 

the validity of such a transfer is, therefore, not main- 

tainable. [p. 50, col. 2; p. 51, col. I 

- Mahrana Kunwar v. David (1), distinguished. 

: Miscellaneous appeal from an order of 

the First Additional Sub-Judge, Lucknow, 

1927. 

. Mr. Aditya Prasad, for the Appellant. 

Messrs. Niamat Ullah and P. D. Rastogi, 


for the Respondents. 


JUDGMENT. —The facts of the suitout 


- of which this appeal arises are as follows:— 


On the 17th December, 1924, a certain 
Bagar Ali Khan executed a sale-deed in 
favour of Shahzada Begam, whom he de- ° 
scribed as his wife, under which he trans- 
ferred three pyoperties to her in considera- 
tion of an amount which he alleged to be 
due to her a a portion of her dower, the 
‘amount being called Rs. 8,000. No considera- . 


` tien “passed Subsequently asimple money-. 


decree was passed against Baqar Ali Khan 

in favour of certain Babboo Lal and another 

simple money-decree was passed against 
Af s 


was a good and'valid document. which 
cénferred on her absolute title over the threa 
properties in question. On the 10th March, 
1926, the Receiver applied tothe Insolvency 
Court to annul that transfer on the ground 
that it was a dishonest transfer,:the proper- 
ties being worth- considerably more than 
Re. 8,000 and Shahzada Begam not being 
the wife of Baqar Ali Khan. It is clear 
that the transfer was made less than two 
years ‘before the order of adjudication. 


When the suit filed by Shahzada Begam - 
in the Court of the Subordinate Judge came . 


on for hearing the Receiver took exception 
to the jurisdiction of the Court and the 
Subordinate Judge deciding in favour of 


‘that objection returned the plaint to Shah- . 
” zada Begum: She has filed the present 
`” appeal. 


In our opinion, the Subordinate 
Judge's Court would have jurisdiction to 
try the suit unless it can be shown that the 
cognizance of the suit is impliedly barred, 


It is certainly not -expressly barred, but it - 


` has been argued with force by the learned 


Counsel for the Receiver that a bar must be 
implied in view of the provisions of Act V 
of 1920. ltis clear that the Receiver had a 
right to -go to the Insolvency Court 
to ask the Insolvency Court to annul 
the transfer under the provisions of s, 53 of 
Act V of 1920 if he could satisfy the Ingol- 


vency Court that the transfer was not a - 


transfer in favour of a purchaser in good, 
faith and for valuable consideration. 
Insolvency Court had exclusive jurisdiction 
to grant thatrelief and towards the granting 


The. 


of that relief the Insolvency -Court had © 


further ‘jurisdiction under the provisions 
of s. 4ofthe same Act to decide questions 
of title and other questions necesgary for 
the determination oi the MERU W hen; 


(105 I. O. 1987] ` 
the Insolvency Court had exclusiva jutis- 
diction to determine those questions under 
ss.4and%3 wecan only hold that the juris- 


dietion of other Courts is impliedly} oueted. 
The learned Counsel for the appellant has 


laid great stress upon the decision of a. 


Benchof the Hon'ble High Court of Allahabad 
in Mahrana Kunwar v. David (1) but the 
decision of the learned Judges in that appeal 
hasno bearing upon the present case for 
there. was no question of setting asice a 
transfer under the provisions of's. 53. The 
insolvent had made no transfer in the zase 
in question. We, therefore, are of opinion 


that the learned Subordinate J udge arr-ved ` 


at a correct conclusion ~ and disniss 
this appeal with costs. 
A. N. A. Appeal dismissed, 
1) 77 Ind. Cas. 57; 46 A. 16; 21 A, L. J. 737; AT, 
R. 1924 All. 40, 


RANGOON HIGH COURT. 
First CIVIL Aepsaa No. 49 or 1926.. 
February 18, 1927.. `> - 
Present: —Mr. Justico Pratt and Mr 
Justice Mya Bu, 
: MAUNG THU KA AND ANOTHER — DEFEND- 
ANTH— APPELLANTS : 
$ - VETSUS 
UTHUN A NDA AND ANO PARR—PLAINTIKSS— 
RESPONDENTS, ` 

Burmese Buddhist Law—Deed of gift givimng no 
interest to donee, but containing directions for disosal 
of property after death—Will in guise of wfi— 
Attempt to evade Buddhist Law `of inheriid=ce— 
Validity of deed. _ 

A document executed by a Burmese Buddhist 
professing to make over possession of the properties 
of the executant to another, but giving him no 
personal interest therein, the only directions leing 


for the disposal of “the property ‘after the deat of. 


the executant contrary to the provisions of ‘the 
ordinary Buddhist Law of inheritance, is not a ded of 


gift but a Will, and is consequently’ invalid under’ 


` Burmese Buddhist Law. - [p. 52, col. 1.] 


Messrs. Tha Gywe and S. Mukerjee, for the, 


Appellants. . 

. Mr. Mitter, for the Respondents. 

J UDGMENT.—Plaintiff, U Thungada, 
à Buddhist monk, sued for a deċlarazion 
of title with regard to certain trust proper- 
ty,a house and land, for possession, mesne 


profits and a decree for administration of- 


the trust by himself or by the Oourt. 


The property originally belonged .tc Ma- 


Shin, a Burmese Buddhist lady who died 
in 1924, ° 


MAUNG THI KA De "Ü TRUNANDA,: 


7 e = | 4 7 Bt 
On the 2ud March, 1916, 
ed: the document Ex: 


a Shin execut- 


Wimala, a Buddhist monk. 


By the document Ma Shin purported t6 K 


make over the suit property with pdsses-, 


sion to U Wimala, as a.pious offering, with - 


the direction that after her death he will 


sell the house and land and with Re. 2, 000° 


of the sale-proceeds pay Rs. 1,009 to her 
sister Me Ni, Rs. 500 to her .daughter-in-law 
Ma Shin, and Rs, 500 to, Ma Pyu, eins of. 
Ma Shin. _ o 


The balance of» the sale-proceeds is to 
be devoted to building a pagoda. 
Unfortunately U Wimala died before he 


“could carry out the directions in the docu- 
ment and was succeeded by U Thunanda the ° 


present plaintiff. 

According to U Thunanda, U Wimala 
Was in possession of the’ suit property and 
made it.over to him as-his successor in the 
monastery. 


Oa the 30th March, 1920, Ma Shin executed 
a fresh document Ex, O ia favour of 
plaintif, i 
- The document recites that U Wimala died 
on the 27th July, 1917, that before his 
death he made.over his properties includ- 


“ ing the house and land in suit with posses- 


sion to his senior disciple U Thunanda and 
that Ma Shin desires for a second time to 
make a.charitable gift with possession of 
the house and land. She announces her 
intention to use and occupy the property 
during her lifetime, -and directs that on 
her death U Thunanda is to have it sold, 
give Rs, 1,500 to the mother of Ma Shin, 


(which is altered to Re, 1,000 in a latter ` 


portion of the document) and devote the 
balance of the sale-proceeds to erection ofa . 
pagoda, 


The learned District J udge framed an > 


issue as to whether the Exa.. B and O. 
were-on the faceofthem Wills and found 
that they were not. He held that they. 
were outright gifts subject to conditions 


: “that they were irrevocable, vesting the 


-land in the donees immediately, subject to 
the retention of a life-ipterest*by the dondr, | 
and were not Wills. . 

It is to be regr&tted that thé Judge did | 
not frame the issue somewhat differently in” 
view of his finding that it was*clear that 
Ma Shin was trying to dispose of her. pro~ 


` perty after her death to prevent the opera- 


tion of the ordinary laws a ae ang 


whieh was, 
stamped and registered, in favotir of Us 


Be : 2 


| that the two deeds fulfil the definition of 


session to U Wimala, 


a Will, given fn s, 2 (h) of the Succession 


3 Acts o 


» This is tantamount to a finding that the 
docûments are prema facie Wills, and the 
Judge would have been saved this appa- 
rent contradiction, had he framed the issue 
in the form “ Are B and O'dogaments ofa 
testamentary nature.” e 

Thetwo dicuments must also be taken 
separatety. The first, Ex. B, is clearly 
nota gift. It professes to make over pos- 
kut gives.him no 
personal interest therein, the only direc- 


. -tions being for the disposal QÊ the property 
“after the death of Ma Shin. 


At its most 


favourable construction the document 


creates a trust and makes U Wimala a ` 


trustee. The lower Court was’ wrong in 
saying that Ma Shin retained a life-interest 
under Ex..B. Thereis no such provision. 

The document is, however, obviously a, Will 
under the guise of a deed of gift or trust and 
as the lower Court saw was. an attempt to 


_ dispose of the owner’s property after death 


‘in order. to defeat the operation of the 


ordinary laws of inheritance. Regarded as 
a trust deed it ceased to have any: effect on 
the death of the trustee. 


If it bé regarded asof the nature 6 a Will, 


“then it was invalid. 


Exhibit C is of a similar nature. It 
gives instructions for the disposal of the 
property after Ma Shin’s death, but al- 
though it professes to give possession to 
U Thunanda, it reserves the right of use 


‘and occupation to Ma Shin during her life- 


time. It is clear that the real possession 


. throughout remained with Ma Shin. 


_ effect a Will. 


The document is not a deed of gift for 
the Pongyt gets nothing but symbolical 


possession of the property, and on the death - 


of Ma Shin he has to dispose of the property 
in accordance with her directions, himself 
receiving no benefit from the estate, 

It is in form a deed of trust but is in 
It complies exactly with the 
terms of the definition of Willin the Succes- , 
sion Act, namely “the legal declaration of 
the intention of a testator with respect to 


bib property, Which he desires to be carried 


e 1nto effect after his death. F 


It is obviously a denberate attempt to 


< pee the ogdinary Buddhist Law of inherit- 


ante. and as such invalid. 


The attention of the District Court does. . 


not ‘appear to have been drawn to the case 


GNANA-DAYINI DEBI V. GUNAMONI DASI. 


i [105 I. O. 1927] 
of Ma Thin Myaing v. Maung Gyi (1), wheré | 
the facts are very similar. 

In that case the parties were Buddhists 
„and a mother made a gift of land by deed ' 
"of sale to three of her five children, subject 
to a condition that the gift was to take effect 
on her death. It was held that the gift was 
void, as‘it was in effect a disposition of 
property by Will, though under the guise of l 
a gift. 

On the view taken by us ofthe decumana 
plaintifi’s suit was bound to fail. 

We set aside the finding and decree of the 
District Court and dismiss the suit with 
costs in both Courts in favour of the appel- 
lant- defendants, » l 

“ALN, A, Decree set aside. 


a 75 Ind. Cas, 166; 1 R. 351; A.L R. 1924 Rang. 


CALCUTTA HIGH COURT. 
Å PPEAL FROM APPELLaTE Decree No. 2235 
or 1924. 
‘June 16, 1937. > 
Present: —Mr. Justice-Mukerji and’ 
Mr. Justice Mitter. 
Sreematti GNANA DAYINI DEBI— 
D8rENDANT—APPELLANT 
versus 
Sreemati GUNAMONI DASI AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), ss. 61, 602— - 
pone fide deposit of rent by tenant, validity end effect. 


“A deposit made by a tenant under s.6l of the 
Bengal Tenancy Act ofthe amount of rent which he 
considers bona fide to be due aħd- payable, is a valid 
deposit under the section though it falls short of the 
amount’ actually due, and operates as an acquittance 
fér the amount’ payable by the tenant and deposited 
in the same manner and to the same extent as ifthe - 
amount had been received by the landlord. [p. 54, 
col, 1. 

Sridhar Roy v. Rameswar Sing (1) and Sasi Bhusan’ 
Dey v. Umakanto Dey (2), followed. 
Sati Prasad Garga v. anmatha Nath Kar (3), “dis 
” tinguished. ` 

Appeal against a decree of the Sabor 
dinate Judge, Fourth Court, 24-Parganas, 
dated the 3let of July, 1924, ‘affirming that 
of the Munsif, First Court, Baruipur, dated 
the lyth of May, 1922, . 

Mr. Sarat Chandra Bose and Babu Saraj 
Kumar Chatterjee, for the Appellant. 

Babu Surjya Kumar Guha, oe the nee 


spondents, 


[105 I. O. 1927] ` 
JUDGMENT. 


| Mitter, J.—This appeal arises out of ‘a 


suit brought by the respondents against the 
appellant for arrears of rent. The plaintiffs, 
respondents, claim -rent at the rate of 
Rs. 133-4 annas odd and cesses at Rs. 15-13 
annas odd per year. The rent suit was for 
the years 1324 to 1327 B. 8. Thedefenceofthe 
defendant, nowappellant, wasthat a part of 
the claim was barred by limitation as the 
defendant deposited rent for 1324 to 
Aswin kist 1326 B. S. in Court under s. 61 of 
the Bengal Tenancy Act-and the notices of 
the deposits were served on the plaintiff 
more than six months before the suit was 
filed and that consequently the claim for 


-1324 to Aswin kist 1326 B. S, was barred by 


the special limitation prescribed by Art. 2 
cl. A of Schedule III of the Bengal Tenancy 
Act and that the claim for the cesses was 
excessive. 

The Court of first instance gave effect to 
the plea of special limitation and dis- 
missed plaintiffs’ claim for the period 
1324 to Aswin kist 1326 B.S. and gave a 
decree for the subsequent period, 2. e., from 
Kartick 1326 to the end of 1327 B.S. The 
trial Court also gave a decree for cesses for 
the year 1324 to the Aswin kist of 1326 B. 8. 
at the rate of Rs. 10-6 annas per annum 
and for the subsequent period at the rate of 
Rs. 15-13annas per annum, He gave a decree 
for damages at the rateof 25 per cent. per 
annum on the amount of the claim allowed, 
i.e. on Rs, 223-9-185 gandas and directed 
that against the claim of Rs. 223 and odd 
andthe damages on the same at the rate of 
25 percent. perannum should be set off 
the amount deposited for rent from Kartick 
1326 to Chaitra 1327 B.S. 

- Against this decision an appeal was pre- 
ferred to the Subordinate Judge of 24- 
Parganas by the plaintiffs and a cross-appeal 
was preferred by the defendant. The 
appeal and the cross-appeal were both dis- 
missed with costs. 

A. second appeal has been preferred on 
behalf of the defendant and two points have 
been urged on her behalf by her learned 
Advocate. It is contended in the first place 
that cess should not have been allowed at 
the rate of Rs. 15-13-0 for the last six 
months of 1326 B. §. and the year 1387 B.S. 
as the defendant-was not a tenure-holder 
but was a cultivating ryot within the mean- 
ing of the Cess Act. Thisargument is put 
in this way: Itis true that the rent of the 


entire land exceeds Rs. 100 but. a portion . 


vr 


" GNAWA DAYINI DEBI 0; GUNAMONI DASI. `: o 


which contained., a statement 
„Municipal area was excluded from consid- 
It. 


` period. 


ES 
58 
of the tenancy ‘is situate withineths Muni- 
cipal area and if the area within the Muni- 


cipality is taken into account the rent’ for? 


the rest of the, holding would be less that 


[3 


Rs. 100 and in such a case the céss would” , 
be valued on the footing that the defendant c 


was a cultivating ryot and not a tenure- 
holder within.the meaning of the Cess Act, 


To show that the Collector made deductions -* 


on account of the Municipal area. in tho’ 
calculation of road-cess plaintifis ‘adduced 
in evidence Road-cess Returns filed by them 
that the 


eration in the egaléulatien of road-cess. 
is argued that unders. 95 of the Cess Act 
such Returns cannot be admitted as evidence 
in favour of the plaintifis who filed them. 
We think that there is considerable force in 


| this contention. But it is not necessary to 


deal with this. matter any further as this 
contention involves a claim for a small- 
sum and we donot desire that this litiga- 
tion should any further beprolonged. This 
decision on the question of cess, however, 
will be confined to the cesses for the: years 
in suit and will not bar the agitation of the 
question in a suit for cesses for any’ future’ 


It is contended ‘in the second place that 
the deposit under s. 61 being a valid de- 
posit, it should have been credited against 


the amount decreed, 2. e, the sum of Rs, 223- 


and odd and on the difference between the 
two sums the Court should have awarded 
damages. The Courts below have held that 
the deposit was not a valid deposit ag’ 
it fell short of the amount due for rent. 
The amount dué according to the plaintiff 
was Rs. 223-9-185 gandas. The amount de- 
posited under s. 61 was Rs. 216-5-21 gandas. 
It is said, therefore, that the decrees should 
have been on the difference, viz., Rs. 7-4 
annas 16 gandas plus damages at the rate of 
Rs. 25 per cent. per annum on the game. 
We think that this contention would be 
sound if the deposit was a valid deposit 
within the meaning of s. 6l. 


(1), Sir- Comer Petheram, Chief Justie 


held that the words in ss. 61 thd 62 of the E 
Bəngal Tenancy Act have no relation what- 6 


soever to the amount of-rent ju$tly due and 
payable but only to sych rent as the tenant 
at the time of the deposit considers to bb 


the rent due and payable. This view -was 


~ 


(1) 15 0. 166; 7 Ind: Dee: (N. s.) 695: 
e ; A 


In the ` 
case of Sridhar Roy v. Rameswar Singh’ 


. è 


Bl. ke T. k 


adópted by Justice Bir Asutosh Mookerjee 
Jin the cabe of Såsi Bhusan Dey v. Umakanto 
*Dey*(2),-where the learned Judge observed 


at follows:—“But the proyisions’ of s. 61 


. faust be tdken along with those of s. 62. 
“ Sub. 2 of s..62 provides that a receipt 
given under that section shall operate as 
an acquittance for the amount ef rent ‘ pay- 

“able by thé tenant and deposited aa afore- 
said in the same manner and to the same 
extent as if the amount of rent had been 
received by the landlord or the person 
entitled to receive it. This provision has 


obviously an- important bearing upon the . 


question raised before us.” The Legislature 
has provided that oncea receipt has been 
given by the Court after a deposit has been 
made, the receipt operates as an: acquit- 
tance, not for the whole amount due, but 
for the amount of rent payable by the 
tenant and deposited: as aforesaid, in the 
same manner and to the same extent as if 
that amount of rent had been received by 
“the landlord. The effect clearly is to: make 
the amount deposited operate as a part pay- 
ment of the sum actually due.” 

Our attention, however, has been drawn 
to the case of Sati Prasad Garga v. Man- 
matha Nath Kar (3), where the learned 
Judges took aview contrary to the two cases 
referred to. In that case the tenant, under 
s. 61; deposited a sum which was ultimate- 
ly proved to be much less than the amount 
= really due and it may be said that under 
the special cireumstances of that case there 
was no bona fide deposit under s.: 61 inas- 
much as a sum of more than Rs. 2,000 was 
actually due and the tenant had deposited 
less than Rs. 1,000 and no suggestion appears 
to have been made that this was attribut- 
able to a bona fide dispute between the 
parties as to what was due at the time. In 
the present case it is said the difference 
between the deposit and the amount due 
was indeed very small and it has been said 
that this was due to a bona fide dispute as 
to the amount of the cess, In the circum- 
stances of the present case we hold that the 
deposit was a valid deposit within the 


meaning of s. 61 and operated as.an, ac- 


qfiittance notefor the whole amount .due 

abut for the amount of rent payable by the 
tenant and dtposited in the same manner 

“and to the same extent as if the amount of 
rent had been received by the plaintiff. 


iQ 25 Ind. Oas.171; 200. L. J. 153; 190. W. N. 
(3) 18 Ind. Cas, 442; 18 Q. W: N.84.- -e 7 
A . 
e , 
. : e i e 


" MAHARAJ RAJARAMJI 9, RAMNATA UPABNI; 


‘(105 I. U. 1987] | 


The result, therefore, is that the decrees 
of the Courts below, except with regard to 
costs; are discharged and there will be a 
decree against the defendant for the sum 
of Rs. 7-4 annas 16 gandds with damages at 


the rate of 25 per cent. The aggregate sum 


will carry interest at the rate of 6 per cent. | 
per annum. Ths defendant-appellant will 
have her costs in this appeal but the order. 
of the Courts below with regard to costs in 
favour of the plaintiffs will stand. 
Mukerji, J.—I agree.. 
A. N. A. Decrees discharged. 





F PATNA HIGH COURT.. . 
SEGOND CIVIL APPBAL No. 1537 or 1924. 
August 1, 1927. 
Present:—Mr. Justice Das and Mr. Justice 

< Allanson. 
MAHARAJ RAJARAMUJI AND oTHERs— 
PLAINTIFFS—APPELLANTS, 
versus . 
RAMNATH UPASNI AND OTHERS—DEFEND- 
ANTS— RESPONDENTS. 
Pre-emption-—Covenant unlimited in point of time, 


. validity of—Rule against perpetuities—Tests. 


A covenant for pre-emption which is unlimited in 
point of time is void on the ground that it is 
obnoxious to the rule against perpetuities, and to test 
whether a covenant violates the rule against per- 
petuities we must look not tothe particular events 
which may have actually happened but to all possible 
contingencies. [p. 55, col. 1.] 

Nabin Chandra Sarma v. Rajani Chandra Ghakra-' 
varti (1), followed. | i 

Appeal from a decision ofthe Suberdinate 
Judge, Third Court, Patna, dated the 4th 
September, 1925, reversing that of the Ad- 
ditional Munsif, Bihar, dated the 15th Sep- - 
tember, 1923. 5 

Messrs. Brijkishore Prasad and Nawal 
Kishore Prasad I, for the Appellants. 

Messrs. Sarjoo- Prasad Chandeshwari 
Prasad Sinha and Baldeo Sinha, for the Res- 


pondents. 
JUDGMENT. 

Das, J.—In my opinion, the case has 
been correctly decided by the learned Sub- 
ordinate Judge. The appellant is the lessor 
and the respondent is the lessee. The ap- 
pellant gave permissjon tq the respondent to 
erect certain buildings upon the land, and 
the lessee entered intoa covenant with 
the lossor which is stated in these terms by 
the learned Subordinate Judge: “The 
covenant is that ifthe lessee.could wish to 


U 
. 


sell he must make thefirsboffer to the lessor, 
and if the lessor refused to purchase, then 
he (the lessee) would be at liberty to sell the 
property to others but even then the lessee 
shall have to pay one-fourth of the corsid- 
eration.” It appears that the defendant 
actually sold the properties to a third person 
without making any offer to the plaintiff, 
The question is whether the covenant is 
enforceable as against the defendant It 
has been held in many cases that a cove- 
nant for pre-emption which is unlimited in 
point of time is void on the ground that 


itis obnoxious to the rule against perpetu- 


ities,and that to test whether a covenant vio- 
lates theruleagainst perpetuities we mustlook 
not to the particular events which may aave 
actually happened, but to. all possible con- 
tingencies (see Nabin Chandra Sarme ev, 
Rajani Chandra Chakrabarti (1). I musi dis- 
miss this appeal with costs. 

Allanson, J.—I agree. 

B. K. P. Appeal dismissed. 
(1) 63 Ind, Qas. 196; 23 O. W. N. 901. 


MADRAS HIGH COURT. 
` SROSND OUIvIL APprsaL No. 122 of 1924 
March 17, 1927. 
Present:—Mr. Justice Waller and Mr. 
Justico Madhavan Nair. 
PARAMBARATHIL PATUKKAYIL 
OCOHAKKUTTI AND OTEERS— PLAINTIFF3— 
APPELLANTS 
a ' VETSUS 


KOTHAMBRA CHANDUKUTTI— 


DErFENDANT No. 1L—R 68PONDENT. 

Malabar Law—Makkatayam Thiyyas of Ma abar, 
law applicable to—Presumption of applicabiliy of 
Hindu Law—Burden of proof of custom—Customc f im- 
partibility, whether exists—Madras Civil Cours Act 
(IIT of 1873), s. 16—“Custom having the force of law”, 
meaning of. 

The Makkatayam Thiyyas of Malabar are governed 
by what is called the Customary Law and wLlen a 
question arises as to what is the rule of law gcvern- 
ing them on any particular matter, what the Court 
has to see is what is the rule of Customary Law 
obtaining amongst them in that matter, and in cases 
which are not sufficiently covered by prior decsions 
the question, will-have to be determined with reference 
to the evidence in the case. [p. 56, col. 2.] 

In the absence of any satisfactory eviderice to show 
what exactly is the rule of the Customary Lew on 
any particular point, the rule of Hindw Law or that 
point must be presumed and adopted to be the rule 
of the Customary Law obtaining amongst the com- 
munity on that point. The presumption is not that 
the Hindu, Law as such is the law governing tham in 
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all matters; if that be the presumption a person who 
alleges a rule of Customary Law et variance with it 
will have to prove it as a custom in derogation of thes 
law. e The presumption is simply that the rile of 
Hindu Law ‘is algo the rule of the Customary Léw 
obtaining amongst them, so that if any person 4llegas 


that the rule of.the Customary Law on any particular „° 


point is something different, the evidence that hee 
adduces in support of his allegation ought not to be 
subjected to those well-known tests which are applied 
to the case of an alleged custom contrary to, or ine 
derogation of, the law, but should le viewed simply 
as evidence adduced to show what is the,rule of the 
Customary Law itself. The presumption, therefore, 
will be useful and will hold good only if satisfactory 
evidence is not forthcoming as to what is the rule of 
the Customary Law.” [p. 57, col. 1.) 

Rarichan v. Perachi (2), approved. 

Thaikkandhit Pakkanchert v, Illivathukkal Achut- 
tan (6), doubted. 

The expression “any custom having the force of 
law” in s. 16 of the Madras Civil Courts Act is wide 
enough to include the Customary Law which governs 


, such communities and the Court is not bound to 


apply to them.the ordinary Hindu Law as such. [p. 
58, col. 1.] 

The decision in Raman Menon v. Chathunni (1) 
cannot be held to be a general decision applicable 
to allthe Thiyya families so as to make their family 
property impartible. In the absence of any satis- 
factory evidence to show that the rule of Customary 
Law on the point is anything other than the Hindu 
Law rule of partibility, it must be held that the pre- 
sumption that the Hindu Law of partibility is also 
the rule of the Customary Law holds good: and that 
the ae of compulsory partition is applicable. 
ibid. 

[Case-law considered. | 


Second appeal against a decree of the 
District Court, South Malabar, in A. 6, 


- No. 281 of 1922, preferred against that 


of the Court of the Additional District 
Munsif, Calicut, in O. 8. No. 368 of 1921. | 
Mr. K. P. Ramakrishna : Aiyar, for the 
Appellants. 
Mr. M. C. Sridharan, for the Respondent. 


JUDGMENT.—The parties to this 
second appeal are Thiyyas of Calicut follow-- 
ing the Makkayatayam Law. The sons of 
the 2nd defendant are the appellants. 

In a suit instituted by the lst defendant 
against the 2nd defendant and the deceas- 
ed brother Kelan (O. S. No. 1258 of 1916) he 
obtained a-money-decree against the 2nd 


e defendant personally.and against defend- 


ants Nos. 3 to 5, the wife and children of 
the deceased Kelan. In execution of tbat 
decree he attached the family properties 
in possession of the 2nd defendant. This ° 
second appeal arises out of the suit in-* 


‘gtituted by the appellants for aedeclaration 


that the properties attached for the decrées 
in O. S. No. 1258 of 1916 are not liable to- 
be attached and sold for that decree. The 
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lower Courts overruled, the -appellants’. 
contentign dnd dismissed their suit. - 


; e In setond appeal it is. argued- ‘that ‘the 


“suit property is imipartible. according to 
the Makkatayam Law governing-the Thiy- 


Je yas of Calicut and is not liable to be attach- 


sedand sold. The question whether the 
property is impartible or not was not raised 
by the plaintiffs as a pqint for decision 
“either in thé. pleadings or in the issues; 
but in support of the argument that the 
suit property is- impartible, the learned 
Vakil for the appellants relied here as in 
the Court below on the. decision in Raman 
Menon v. Chathunnz (1). Itis, no doubt; true 


that -the parties to this suft. are, as in.- 


Raman Menon v. Chathunni (1), Makkatayam 
Thiyyas of Calicut, but we think that that 
decision must be confined-to the facts and 


_ cireumstancesin that particular case and 


ought not to be understood as a decision 
applicable generally, to all” the Thiyya 
families. In that case, the plaintiff alleged 


that according to the Customary Law pre- - 


vailing’ among the Thiyyas,. the -first de- 
fendant was entitled to a definite share in 
the property, and the defendants pleaded 
that the properties were indivisiblé,.. The 


Issue raised. was vague and the evidence. 


adduced was inconclusive and the wit- 
nesses were not even asked the real ques- 


tion at issue, But the Subordinate Judge, 


on the authority of two unreported cases, 
came to the conclusion that the ordinary 
rule of Marumakkatayam against com- 
pulsory partition was equally applicable to 
Thiyyas who followed Makkatayam. In 
second appeal, Muthuswami Iyer and Bast, 
JJ., observed that it should not have been’ 
decided in that way and they framed an 
issue, viz, “whether according to the 
Oustomary Law followed by the parties to 
this suit compulsory partition can be 
‘effected according to the wish of one 
member of the tarwad,” and called fora 
finding on. it after taking fresh evidence. 


In compliance with the said order the Sub-. 


ordinate Judge held that there was no pre- 
sumption thatthe Hindu Law of partibil- 
ity of family property applied to the case 
of Makkatayam Thiyyas quoting Rarichan 
y. Perache 
eposition, that there 


was no written 


evidence instpport of such a custom and’ 
that dhe oral evidence, was quite unsatis- - 


factory or ifisufficient to establish any such 
(1) 17 M. 184; 6 Ind. Dee. (N. s.) 126. 
(2)015 M. 281; 5 Ind, Dec. (N. 3.) 547; 
eee oot 
e 
s e - 9 


(2) ase authority. for that 
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alleged custom or compulsory partition and, 
returned a-finding in the negative. The 
learned Judges.simply accepted thaf finding 
in second appealand did- not independent- 
ky consider the question themselves. In 
view of the fact that the finding-was not. 
arrived aton any satisfactory evidence in 
the case and that even the Subordinate 
Judge's reading of the decision in Rarichan ` 
v. Peracht (2) is not quite correet as weshall. 
presently show, we think that Raman Menon 


-v. Chathunni (1) should not be considéred- 


as a decision generally applicable to all ` 
families among Thiyyas. The same view 
has beenexpressed in S. A. No.580 of 1917 by 
Phillips and Krishnan, JJ., though by way of 
obiter, This is what the learned Judges 
state: l 
“Wewould only observe that it is question- 


‘able whether a single decision in Raman 


Menon v, Chathunni (1) can be said to bea 
final decision binding on all Thiyyas of 
Calicut.” ~~ 

The decision in Velu v, Chamu (3) that 
the case of Raman Menon v.Chathunni (1) 
relating tothe Thiyyas could notbe taken : 
to lay down that the rule of partibility does 
not prevail among the Illuvans of Palghat, 
even assuming that the Illuvans and the 
Thiyyas had at onetime been of one class 
also lends support to our view, —. 

We think the Makkatayam Thiyyas are 
governed by what is called the Customary 
Law and when a question arises as to what 
istheruleof law governing them on any par- 
ticular matter, what we have to see is what is 
theruleof Customary Law obtaining amongst 
them in that matter and in cases which ‘are 
not sufficiently covered by prior decisions 


. the question will have to be determined with 


reference to the evidence in the case. Vide 
Rarichan v. Peracht (2), Raman Menon v. 
Chathunni(1) and Kunhi Pennu v.Chiruda(4) 
in each of which a specific issue was raised 
as to what is the ruleof the Customary Law on; 
theparticular question at issue and the lower 
Court was asked to submit a finding after 
taking’ fresh evidence on it. See also 


e Imbicht Kandan v, Imbicht Pennu (5) where 


the learned Judgesobservethatthe Subordi- 
nate Judge was right in laying down that the 
question for decision was whether “accord- 
ing to the law and custom followed by Mak- 
katayam Thiyyas of Calictit, property’ of a 
deceased pereon....... ed 
_ (3) 22 M. 297; 8 Ind. Dee. (N. s.) 212, 
ts 19 M. 440; 6 Ind. Dec. (N. s.) 1012: 
(9) 19 M. 1; 6 Ind. Dec. (N, 8.) 705, 
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In the absence of any satisfactory evi- 
dence to show what exaetly is the rule of the 
Customary Law on any particular point, the’ 
rule of Hindu Law on that point must, we 
think, be presumed and adopted to be the 
rule of the Customary Lawobtaining amongst 
the community on that point. The pre- 


sumption is not that the Hindu Law as such 
is the law governing them in all matters: 


if that be the presumption a person who 
alleges a rule of Customary Law at variance 
with it will have to prove itasa custom 
in derogation ofthelaw. The presumption 
“is simply that the rule of Hindu Law is also 
therule of the Customary Law_ obtaining 
amongst them, so that if any person 
dlleges that the rule of the Customary 
Law on any particular point is some- 
thing different, the evidence that he 
adduces in support of his allegation ought 
not to be subjected to those well-known tests. 
which are applied to the case of an alleged: 
custom contrary to, or in-derogation of, the 
law, but should be viewed simply as evi~ 
denceadduced to show what is the rule of the 
Customary Law itself. The presnmption,. 
therefore, will be useful and will hold good 
only if satisfactory evidence is not forth- 
coming as to what is the rule ofthe Custom- 
ary Law. Ifthe learned Judges in Thaik- 
kandhi Pokkanchert v, Illivathukkal Achut- 
tan (6), or in Kunhi Kutty v. Raman (7), 
intended to lay down thatthe Hindu Law 
as such governs the community in all mat- 
ters and that a person alleging a contrary 
rule of law must prove it as a custom oppos-' 
ed to or in derogation of the law, we must, 
with due respect, express our dissent from 
them. l 

We respectfully agree with the observa- 
tions of the learned Judges in Rarichan v. 
Perachi (2), on the point under considera- 
tion. In that case, a person died leaving 
some self-acquired property and his brother. 
claimed to succeed to it in preference to the 
widow. He adduced satisfactory evidence 
to-show that according to the Customary Law 
prevailing amongst the parties the brother 
succeeds in preference to the widow. The 
Munsif.decreed the suit in favour of the 
brother ; but the District Judge~reversed 
his decree on the assumption that the Hindu. 
Law applied to the parties in all matters 


and that any other‘custom alleged must be. 


6) 60 Ind. Cas. 209; $9 M. L. J. 427; 13°L. W. 101. 
7) 72 Ind. Cas. 145; 44 M. L. J. 274; (1923) M. W. 
„118; A. I. R. 1923 Mad. 452; 46 M. 597; 186 L. W. 


mo Z 


+ 4 4 
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-73 (1921) M. W. N. 233, 


a na a aé A e 
proved.as a custom in derogation ef the 


law. . The High Court in second appeal ob- 


served, that that is not the correct view and ? 


that the only question is what is the law» 


“governing the pdrties on the perticufar e 
matter and called for a fresh finding.’ eIn 


compliance with the said order, the District 
Judge on a consideration of the evidence, 
agreed with the Munsif that according to- 


the Customary Law governing thé parties the 


brothersucceeded in preference to thé widow 
and the said finding was aceepted in second 
appeal. In this connection reference might. 
also be made to the well-known decision of 
the Judicial Committee; Fanindra Deb Rai-. 
katv. Rajeswar Das (8). In that case the 
question was whether in a family which 
their Lordships of the Privy Council held 
to be not governed by the ordinary Hindu 
Law, there wasa family custom which did- 
not allow an adopted son to inherit. On the 
evidence adduced in that case,it was held. 
by the Privy Council that the custom refer- 
red to above was proved. As regards the 
question for consideration, their Lordships 
observed that the question was not whether 
the general Hindu Law was modified. by a 
family custom forbidding adoption and as. 
regards the evidence relating to custom, 
their Lordships observed as follows :— 

“ Whether if the Baikantpur family were 
shown to have become Hindus out and out. 
saving only special customs, such evidence 
would be sufficient to provea special custom, 
need not be discussed here.”. The family 
is in a totally different position. And their: 
Lordships have nohesitation in holding that 
whatever Hindu customs may have been 
introduced into it, the custom of succession 
by adoption has not been introduced. These 
observations also-clearly support the view 
we have expressed above, 

Oldfield, J., in Raman v. Muthu (9) with 
whom Hughes, J., agreed, is not apparently 
prepared to accept Harichan v. Perachi (2), 
laying down the correct law mainly on the 
ground that neither Rarichan v..Perachi (2) - 
nor any of the cases in Raman Menon v. 
Ghathunni (1), Imbicht Kandan v. Imbicht- 
Penn (5), and Kunhi Pennu v. Chiruda (4) 
in all of which Rarichan v. Rerachi (2) is, 


referred to with approval mentions s. 18 of e 


Act II of 1873 (the Madras Givil Courts 


Act) and that by virtue. of that section in ° 


(8) 11 O. 463; 12 I. A. 72; 4 Sar. P. O. J? 610; 9 Ind, 
Jur. 277; 5 Ind. Dec. (N. s.) 1068 (P. O.). i 
(9) 62 Ind. Cas. 534; 40 M. D. d, 301; 13L. `W. qe; 


‘partibility, 


58 l s e 


| | 
the absense of proof of special custom Hindu 
‘Law hæ to besadministered to Hindus, Sec- 


3 tion 16 only says that “where, in any suit or 
proceeding, it is necessary for any Court...to . 
» dedide any question (a), the Muhammadan 

*. Law in cases where the parties are Muham- 
“ madans, and the Hindu Law in cases where 


the parties are Hindus or (b) any custom (if 
such there be) having the force of law and 


governing the parties or property concern- _ 


ed, shali form the rule of decision.” We 
think that the éxpression “any custom hav- 
ing the force of law " is wide enough to in- 


 eludethe Customary Law which governs such 


communities and that we are not, therefore, 


bound to apply to them the ordinary Hindu. 


as such, The cases above referred to 
analy hold and we think rightly—that the 
question in each case 1s what isthe rule of 
the Customary Law on the particular point 
‘arising for decision and this position does 
not in any way contravene the provisions of 
s. Gof Act III of 1873. S 

We may also observe that Rarichan v. 
Perachi (2) does not say that there is no 
presumption that the ruleof Hindu Law on 
any particular point is rule of the Oustom- 
ary Law governing the Thiyya community 
on that point. All that 1t says 1s that if 
satisfactory evidence is produced to show 
that the rule of the Oustomary Law is other- 
wise, effect should be given fo 16. 

In the present case the appellants simply 
relied upon the decision of kaman Menon v. 
Chathunni (1), in support of their conten- 
tion that thefamily property 19 impartible 
and have not adduced any evidence to show. 
that the property is impartible according to 
the Customary Law of the parties. As we 
pointed out above, the case in Raman Menon 
y. Chathunni (1) cannot be held to be a gen- 
eral decision applicable to all the Thiyya 
families. As the plaintiffs have not adduc- 
edany satisfactory evidence to show that 
the rule of Customary Law on this point is 
anything other than the Hindu Law rule of 
we must hold mie e acu: 

j hat the Hindu Law rule of partibility is 
NG agi rule of the Customary Law holds, 

ood and that the rule of compulsory parti- 
tion, therefore, applies to the present case. 


e Inthe result, we cénfirm.the decree of the 
* lower Court and dismiss this second appeal 


° with costs. 


oe .. Appeal dismissed. 


“A. N. A. 


_ LAL SAHI-PALIAN. V. DEBA MUNDA. . 


gf the Ohota Nagpur Tenancy Act. 
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PATNA HIGH COURT. 
ÅPPEAL Fxom APPELLATE DEORÊR No, 1359 
i i oF 1924. : e 
August 3, 1927. 
Present:—Mr. Justice Allanson. 
“LAL SAHI PALIAN AND OTHERS—-. 
DEFENDANTS—APPELLANTS 
Versus : 
DEBA MUNDA AND ANOTHER— PLAINTIFFS — 
l RESPONDENTS. 
Chota Nagpur Tenancy Act (VI of i908), ss. 3 
ee 64 (8), 139-A—‘Korkar’, meaning of— 
undari khuntkattidar, status of—Reclamation of. 
land by tenants of adjacent village—Omission to apply 
for ejectment within two years—Suit for ejectment, 
maintainability of. 
Korkar may be described as a land reclaimed from 
Werle for the purposes of rice cultivation. [p. 59, col; 


~ A mundari khuntkattidar is a tenant under s. 4- 
[abid. | 

A landlord is not the same as a proprietor and a 
tenant may also be a landlord. [ibid.] 

It is not merely a tenant or resident ofa village 
who can make korkar in that village. [ibid.] 

Pareshram Deogharia v. Pratap Udai Nath Sahi 
Deo (1), relied upon. _ 

Where the tenants of one village reclaimed certain 
lands belonging to an adjacent village and some of 
the mundari khuntkattidars of the latter village sued 
as‘ maliks to eject them after the expiry of two years 
from the date of the commencement of such conver- 
sion : 

Held, that the suit was barred under the provisions 
of.g, Ni (3) of the Chota Nagpur Tenancy Act. [p. 59, 
col. 2, , : 4 


Appeal from a decision of the Subordi-- 
nate Judge, Ranchi, dated the:30th June, 
1924, affirming that of the Munsif, Khunti, 
dated the 12th February, 1923, 

Measrs. N.C. Sinha and B. B. Ghose, for the 
Appellants. 

«Mr. Brij Kishore Prashad, for “the Re- 
spondents. 


JUDGMENT.—The plaintiffs brought 
the suit out of which this appeal arises as 
maliks.and mundari khuntkaitidars of 
Mauza Putidag against the defendants, who 
are mundari khuntkattidars of the adjacent 
village Sulha, on the allegation that the de- 
fendants had dispossessed them of land 
which they had reclaimed in plot No. 43, 
part of a nala which forms, the boundary be- 
tween the two villages. The defendants 


‘alleged that they had reclaimed the nala 


which fermed plot No. 376 of their village, 
and being mundari khuntkattidars they had 
acquired occupancy rights therein. 
According to thé Settlement map, the 
boundary between the two villages lies in- 
the middle of the nala, which isnumbered as 


WJ 
e 
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. plot No. 43 for the portion lying in Putidag, 
and as plot No. 476 for the portion lying in 
Sulha, Theslower Appellate Court has found 
that the lands in suit appertain to Putidag, 
but were reclaimed by the defendants from 
seven to nine years ago; that the defendants 
had not acquired title: by.adverse possession, 
and that the suit was not barred by s. 64 (3) 
or s. 139 of. the Chota Nagpur Tenancy 
Act ` E i 

In second appeal by the defendants it is 
contended that in view ofthe provisions of 
5. 64 the defendants cannot now be ejected. 
Korkar is defined ins. 3 (xiii), and may 
be briefly described as land reclaimed 
‘from waste for the purposes of rice cultiva- 
tion. Unders.4a mundari khuntkattidar 
is a tenant, and the status is defined in s. 8. 
Mauza Putidag is a mundari khuntkativ 
village, of which the plaintiffs and others 
are the mundari khuntkattidars. Seéction 64 
provides, withcertain exceptions with which 
we are not concerned, that the oral or 
written consent of the landlord is required 
for the conversion of land into korkar, 
Sub-s.3 provides that, where the consent. 
Isrequired by this section, such consent 
shall be deemed to have been given if, with- 
in two years from the date on which the 
cultivator commenced such conversion, the 
landlord has not madean application to the 
Deputy Commissioner for his ejectment. By 
Act VI of 1920, the following addition was 
made to this-sub-section: 
“And no cultivator who is a tenant or 
resident of a village, shall be ejected from 
land of that village, which he has commenc- 
ed to comvert into korkar, otherwise than 
upon such an application.” 


It was pointed out in Pareshram Deogharia . 


v. Pratap Udat Nath Sahi Deo (1) that the 
indications in the Act and in particular this 


addition tos. 64 (3) clearly imply that it is’ 


not merely a tenant or resident of a village 
who can make korkar in thatvillage. The 
lower Appellate Court is ofopinion that the 
plaintiffs are not landlords in view of the 
fact that mundari khuntkattidars are classi- 
fied as tenants in s. 4. Buta landlord is 
not the same as a proprietor, and a tenant 
may also be a landlord as -defined in s. 3 
( xww). 
of the landlords are given a3 Deba “Munda 
and others; Deba Munda is plaintif No.1. 
Then follows the list-of the holdings belong- 
ing to the different Mundas in the village, 


(1). 63 Ind.,Cas. 783; 2P. L. T. 635. . 
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' kattidars in 


Io the Record of Rights the names + 


: 4 59° 

The plot in suit was. recorded in the e waste- 
land khatian asa nala. The plaintiffs case 
is that they reclaimed the land; but it Jas 


been found-by the Courts below that the» 
reclamation was done by ‘the defendarfts. ° 
` Ifthe plaintiffs are suing .as landlords, “as 


would appear from the words “maliks and 
mundari khuntkattidars” in the plaint, they. 
must be deemed under s., 64 (3) to have 
given-their consent, in view of the finding 
that the reclamation was done by fhe de-. 
fendants within seven to nine years before 


‘the suit was brought. The word used in. 


s. 64 for the person who converts land : into 
korkar is “cultivator,” not “raiyat”; and 
there can be no question that the defendants 
are cultivators. It is clear that for years 
the plaintifis sat quiet and allowed the re- 
clamation to goon, a work .that involves 
much labour on the part of the reclaimers. 
They came up with a false ease that they 
themselves had done the reclamation. It is 
not their case that the defendants encroach- 
ed on their tenancy, The plaintiffs cannot 


- be held to be suing as mundari khuntkatti- 


dars for thé ejectment of persons who had 
encroached on their village, for there is 
nothing in the plaint to show how they re- 
present the whole body of mundari khunt-. 
Mauza Putidag. They are 
not suing as tenants on whose holding an- 
other person has trespassed, because this 
land was admittedly a nala, and as the 


plaintiffs’ case that they reclaimed it has not _ 
‘been believed, the nala did not form part 


of their tenancy. In my opinion, the de- 
fendants cannot be ejected in this suit. 

This appeal must be allowed, the decree 
of the lower Court set aside and the 
plaintiffs’ suit must be dismissed with costs 
in all Courts. 


B. K, P. 7 Appeal allowed. 


OUDH CHIEF COURT. 
* ‘Fiest CIVIL APPEAL No. 112 or 1926. 
August 10, 1927, 


Judge, and Mr. Justice Raza. 
- Musammat TALUMUN BEGUM AND 
‘ANOTHER—PLAINTIFF8—APPELLANTS | 
VETSUS > bd 
Musammat MARYAM AND OTHERS— 
“ DEFENDANTS~-RESRONDENTS. ° 
Guardiaņ ad litem—Gross -negligence—Omission of 
F E f 7 om j e 
n .° . 


` Present:--Sir Louis Qtuart, Kr., Chief ° 
0 


Ld 
8 


Q 


© ne Ae 
60 a 
. . 
guardian to produce available evidence ~Decree against 


minor—Res judicata. | | 
‘The mere circumstance that a guardian ad litem 


° did not produce evidence which he ‘could have 


` 
e 


“produced does not 


prewent a decree passed against a minor from operat- 
ing as res judicata. 


First appeal from the judgment and 


Uecree of the Sub-Judge, Gorda, dated thë . 


Slat May, 1986. = 

Messrs. Haidar Husein and Mahmud Beg, 
for the Appellants. ` 

Messrs. M, H. Kidwai and Hakim-ud-Din, 
for the Respondents. ° l 
JUDGMENT. —Thiş is a plaintiff's 
appeal. The plaintif Musaħhmat Talumun 
Begam alleges that she was the daughter of 
Munir Khan deceased and Maryam Begum 
his wife, and on that. allegation has 
claimed her share in Munir Khan’s pro- 
perty under the Muhammadan Law against’ 
her mother Mariam Begam and her trans- 
férees and the, representatives-in-interest 
of Akhtar Munir Khan a gon of Munir 
Khan by another wife. She admits that 
shortly after the death of Munir. Khan 
a suit was instituted for shares in his pro- 


-perty against Imtiaz Begam, the, other wife 


of Munir Khan, and Akhtar Munir Khan ` 
by Maryam Begam on behalf of Maryam 
Begam herself, her son Mohammad Husain 
and Talumun Begam, the present plaintiff 
the latter being a minor who has since 
attained majority. She admits that that 
suit. was dismissed as against heron the- 
6th of March,1912, on the finding that she’ 
had been. unable to establish that she was’ 
the daughterof Munir Khan. She admits - 
further that that finding was confirmed on 


,appeal by the Court of the Judicial Com- 
missioner and she admits that she is rais- | 


ing the same question against the repre- 
sentatives-in-interest of the same parties in 
whose favour it was previously decided., 
Her learned Counsel agrees that this suit 
must be considered to be barred by the 
principle of res judicata unless his “client 
is able to establish that her interests 
were so grossly neglected by Maryam, 
Begam in the previous suit as to render 
the decision of the -question against her 
nugatory in fbe present case. He has ad- 


e dressed usin support: of his argument that 


her interests were neglected in this manner, 
butehe has been unable to satisfy us upon 
tite point. We find that Maryam Begam, 
who appeared as- - the next friend -of the 
prevent plaintif tn those proceedings, did 


- not neglect the plaintif's” interest when 


TALUMUN BEGUM V, MARYAM; - 


amotinb pp gross negligence , 


“on fhe part of the guardian, and will not, therefore,” the J udicial Commissioner. 


the plaintiff wasa minor. She did adduce 
evidence to preve that the plaintiff was the 
daughter of Munir Khan but th#t evidence 
was not believed by the trial: Judge or 
The circum- 
stance that there was evidence which she 
might have produced and did not produce. 
and the circumstances that she did not 
herself go into the witness-box do not to 
our mind establish gross negligence. She. 
was represented in the case in question 
by two legal advisers .and. one general 
agent and there is nothing to show that 
there was any negligence, in the matter.. 
In these circumstances the plaintiff's suit 
fails on the ground of res. judicata only; 
The learned Subordinate Judge's decision’ 
on the merits thus becomes of no im-. 
portance. But we are of opinion that 
there is no sufficient evidence now upon 
the record to justify the conclusion that. 
the plaintiff was the daughter of Munir 
Khan. It isto be noted that the learned’ 
Subordinate Judge who decided in favour: 
of the veracity of the witnesses who deposed 
on this behalf was precluded from hearing 
the evidence of any of them, the evidence: 
of some having been taken by his pre- 
decessor-in-office and the evidence of 
Maryam Begam herself having been taken 
upcn commission. In regard to the evidence. 


of. Maryam Begamitis to be -noted that. 
she has been absolutely unable to explain. - 


in a.convineing manner why she did not go 
into the witness-box inthe original case, 


The evidence of the remaining witnesses: 


is evidence which could have been very 
easily fabricated. The learned Subordinate 
Judge, in our opinion, should have locked 


at this*evidehce from the following point 
of view. If this evidence was tiue- there. 


was no reason why it should not bave been 
put forward in the original case. The 
evidence wasof anature which could be 
fabricated without the slightest difficulty. 
after a lapse of many years. Maryam: 


Begam (it istrue) gained but to an almost 


inappréciable extent by the finding that 
the” plaintiff was not the daughter of. 
Munir Khan. She gained by a fractional 
increase of her own ehare. She lost, how- 
ever, in other ways.. Weare not satisfied 


that thé plaintiff ig the „daughter of Munir - 


Khan, but in any circumstances the finding 
that the suft was barred by res judicata is: 
sufficient for the disposal of this appeal.: 


We dismiss this appeal with costs. | 
ANA to “Appeal dismissed, 
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CALCUTTA AIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 368 
° oF 1925. E 
August 3, 1927, | 
Present; —Mr. Justice Ouming and Mr. 
_ Justice Roy. 


SARAT CHANDRA RAKHIT—Derennanr - 
_. purchased by the plaintiffs. 


No. 1-—APPgLLANT - 
TI VETSUS Peo 
SARALA BALA GHOSH AND OTHERS— 
PLAINTIFFS AND REMAINING DEFENDANTS: — 


— RESPONDENTS. 
HEvidence—Chittas, admissibility and evidentiary 
value of—-Recitals in documents not inter partes, ad- 
missibility of—Map and report by Commissioner in 
one case, whether admissible in other cases. | 
Chittas are admissible in evidence although their 
value is a matter to be determined by the Court in 


_ the particular circumstances of each case, [p. 62, col. 
1 s ` 


> [ibid] 


- (2), followed., 


ai Chunder Sao v. Bunseedhur Naik (1), distingu- 
ished. : 3 

The recitals as to boundaries contained in a docu- 
ment not inter partes cannot be admitted in evidence. 


` 


- Braja Mohun Das Adhikari v. Gaya Prosad Karan 


Although a map and a report prepared by a Com- 

missioner appointed by the Court to make a local 
inquiry can be admitted under the provisions of the 
Oivil Procedure Code as evidence by themselves only 
in the particular suit in which ‘the appointment is 
made, yet they can be admitted in evidence even in 
other suits under the provisions of the Evidence 
Act where they are properly proved by examining 
the person who prepared them. [p. 62, col. 2.] i 
i pene Ghose v. Nistarint Dasi (3), distingu- 
ished. l ; . 
- Appeal against the decree of the Addition- 
al District Judge, Khulna, dated the 22nd 
September, 1924, 
Additional Munsif, Khulna, dated the 19th 
September, -1922. hi = 

Babus Bejoy Kumar -Bhattacharji, Gour 
Mohan Dutt and Hemendra Chandra Sen, for 
the Appellants. at ' 

Babus Dwarkanath Chakravarti, Satindra 


Nath Roy Choudhuri.. Ramendra Mohan. 


Majumdar for Babu Surendra Nath Guha. 
and Babu Banku Behari Mallik Choudhuri, 
for the Respondents. ~ 


- JUDGMENT. th 


Roy, 3.—This appealis by defendant 
No. 1. The suit brought by the plaintiffs 
was one for recovery-of- -possession of. a 
certain plot of land on. establishment of 
their. title and also for correction of an 
entry in the Record of Rights. The plaint- 
iffs’ case was that this plot of land was 
plot No. 2732 of the 
prepared in 1234 B. E. It was at: one time 
chakran land.- Thé chakran was resumed; 


and thereafter the land was settled: with 


| SABAT OHANDRA RARHIT-¥, SARALA-BALA GHOSH. ` ° 


-Teport. 


affirming that of the - 


zemindari's Chitta - 


= ol 


Rowson Mamud Haldar,:the pretectssor-in- 


interest of the defendants Nôs. 4 to bin the, 
suit. One- Fazal Bhangi took settlerhent ° 


of the disputed. land from - the heirs of 


7 Rowson Mamud Haldar and, in ekecution of 
‘a money-decree obtained against him*and : 


the sale thereunder, theland’ was sold and 
f The défend- 
ant is the gantilar of Beel Pabla and it 
was said in the suit that he dispossessed. the 
plaintiffs and got himself wrongly recorded 


‘inthe settlement khatian which was pre- 
pared in 1918. he plaintiffs brought a 


suit soon after the final publication of the 
Record of Rights 2nd there wasa local en- 
quiry made by a Pleader Commissioner 
who prepared a map and submitted his 
But the suit was withdrawn with 
liberty to bring’a fresh suit. The plaintiffs 
brought this fresh suit in 1921. 

The settlement record states that the land 
in suitis.in Beel Pabla. The Chitta of 1234 
describes the plot as situated in Mouza Lata, 
It appears {that Mouza’ Lata, Mouza Beel 
Pabla and another mouza are all within 
Dehi Pabla which goes under. one Touzi. 
The, defence was adenial that the disputed 


‘land was identical with plot No. 2732 of 
_the Ohitta of 1234 and a denial of the tenancy 
- of Rowson Mamud Haldar and the subse- 


quent lease to Fazal Bhangi and of the 
plaintifis’ purchase. The landlord happens 
in this case to be the Syedpur Trust Estate 
the agent of which estate is the Collector of 
‘Khulna and he isa party to these proceed- 


ings, Healsofiled a written statementin which ' 


he supported the plaintiffs’ casein part in 
that he stated that there-was a wrong entry 
in the Record-of-Rights. He denied any 
knowledge of the plaintiffs, but he said that 
Rowson Mamud-Haldar’s heirs should have 


.been recorded as tenants under Syedpur 


Trust Estate. - 


" “The suit was tried by the trial. Court. 


A number of witnesses were examined and 
the Pleader Commissioner whohad made the 
local investigation in the previous suit which 
was withdrawn was also examined and he 
‘proved the map. which he had prepared in 
the previous suit and also deposed that he 


had made the particulgr report which wda 


before the Court. It appears that in the ° 


trial Oourt the fnap and the *report were 
admitted . without objection. An objec. 
tion was taken that the evidence which  tlfa 
Pleader. Commissioner had recorded should 
have also been put in as, without that 
evidenca, the report was, of little. value, 

4 - @ 


62 


evidence detracts to some extent the value 


e “ofthe map andthe report. The learned 


e Munsif came to the conclusion that the 


plaintifis had established their case and he 


shereupon, gave the plaintiffs a‘ decres. ` 


_* Defendant No. 1 appealed and the learned 


Additiopal District Judge who heard the 
appeal affirmed the decision of the trial 
Court; and the defendant No.1 has now come 
up here in second appeak 

A number of objections have been taken 
by ‘the learned Vakil who? has appeared 
for the appellant. One of his points is that 


_ -the Chitta of 1234 is not admissible and in 


support of his argument he refers to the 
case of Ram Chunder Sao v. Bunseedhar 
Naik (1). Asa matter of fact all that was 
held in that case was that Chittas pre- 
pared by Governmentfor their khas mahal 
are not publie documents. The question 
whether Ohittas were admissible under the 
Evidence Act was not considered in that 
case. Any commentary on the Evidence 
Act will tell us that Chittas are admissible 
under appropriate sections of the Evidence 
Act. What their value 


the particular circumstances of the parti- 


cular case. As a matter of fact these - 


Ohittas were admitted without any objec- 
tion. Even inthe grounds of appeal no 
objection was taken to their admissibil- 
ity. This argument, therefore, has no sub- 
stance, 

The second objection of the learned Vakil 
is that the lower Appellate Court and 
apparently the trial Court also, because the 
Munsif had argued on the same line, have 
made an error in admitting a kabuliyat 


executed by Waresh and Fazal Sheik: in. 
- favour of Priyanath Majumdar and have 


wrongly relied on the. boundaries 
mentioned in the kabuliyat. These- are 
statements made.by a third- party and 
cannot be accepted as was held in the 


Se e SARAT-OHANDRA RAKAIT Y. BARALA BALA GHOSH. 
This hes Beén considered by both the trial, 


, Court and the lower Appellate Court and 
they are of opinion that the absence of that 


should be is a 
matter to be determined by the Court in ` 


~ 
- 8 
® 
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boundaries was accepted by his father and 
he also depoged positively that the two 
plots mentioned in that -kabuliydt are. one 

eon the east and the other on the west 
of the disputed land. There is independ- 
ent evidence, therefore, on the matters dealt 
with by the learned Additional District 

Judge, Apart, therefore, from the kabu- 
liyat there is evidence of the facts on which - 
he has relied. i 


Then the learned Vakil has challenged 
the map and the report of the Commis- 
sioner which were admitted by the Munsif 
who tried the suit. Itis, no doubt, .correct 
that a map and a report ofa Commissioner 
who madea local ‘enquiry can be evidence, 
only in the suit in which he made the 
enquiry. That was held in the case of. 
Denabandhu Ghose v. Nistarint Dassi (3). 
But in this case the report and the map 
were not taken into evidence by themselves . 
as contemplated in the- Civil Procedure 
Code, but they were taken in under the. 
Evidence Act on being proved by the 
person who’ made them, that is the Plead~ 
er Commissioner who made them was 
examined inthis case and he deposed that 
the map and the report were made by 
him and they were then marked as exhibits.. 
As amatter of fact it does not appear that 
in the trial Court there was any objec- 
tion taken to the admissibility of this map 
and the report. If the defendant was really 
anxious that these documents should not - 
goin,he should have objected at once - 
and the learned Munsif could have order- 
ed afresh enquiry and put matters right. . 
But his- contention in the Court below 
was that they were of little value, in the 
first place, because the evidence which 
the Commissioner had taken was not 
put in and in the second place be-.- 
‘cause the Commissisner was unable to 
remember anything except what he had 
written in his report. The Courts below . 
have observed that the value ofthe map’ 
- made by the Commissioner and the- value 
of his report suffer by the exclusion of. 


case of. Brojo Mohan Das Adhikari v. Gaya 
Prosad Karan (2). There is that defect in the 
. judgments ofthe two lower Courts. But as 
e a matter of fact the son of Priyanath Ma- 
' jumdar was examined in the case and he 
deposed that this .kabuliyat with these 


(1) 9.0, 741, 7 Ind. Jur. 653; 4 Ind. Dec. (x. s.) 


143, 
3 97 Ind. Oas. 265; 30 O. W, N, 761; A. L R, 1926 
z , Cal, 948; 45 g, L, J, 55, s: e f 
. “. e 2 


the evidence thatthe Commissioner had 
recorded. The lower Appellate Court, 
‘however, has taken into account other facts. 
in considering thé, value of the map and 
the report. He has observed, for instance, ' 
the broad features depicted by the Commis- 
sioner and he has noted that’ they were 
consonant with the settlement map, After 


(3) 13 0. L, R50, i 
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a prolonged.discussion of various possibil- 
ities of the case both the Courts have come 
to this finding that plot No. 2732 of Chitta 
of 1234 has been identified with the land 


in suit and that it has been established that ` 


it was in the possession of Fazal Bhangi as 
tenant under the -heirs of Rowson 
Mamud Haldar and that the plaintiffs have. 
succeeded to that interest. On these find- 


ings it follows that the entry in the Record 


of Rights is incorrect. This is really 
a finding of fact and wedo not see how 
that finding of fact can be interfered with in 
second appeal. The only way suggested by 
the learned Vakil is that’ the case should be 
sent back to the lower Appellate Court 
and afresh local enquiry should be made. 
Ido not think that this should be allowed 
at this stage. The defendant could havé 
asked for a fresh local enquiry in the trial 
Court but he did not do so. He challeng- 
ed the value of thé Commissioner's re- 
port. Both the lower Courts have come te 
the finding that it has some value, and 
that taken along with the other facts of 
the case it has established the plaintiffs’ 
case. . . 


- The learned Vakil has taken another ok- ` 


jection, namely, that the plaintiffs are not 
at liberty to pursue their remedy into 
another person’s land. It is based on the 
argument that in the Chitta of 1234 the 
land was described as situated in Mouza 
Lata while the landin suitis situated in 
Mouza Beel Pabla and it is so recorded in 
the settlement map. But whenthe plaint- 
iffs hava shown. that this particular plot 
situated in Beel Pabla is really their land, 
there is no reason why they should not 
be allowed to retain it. It would appear 
from. the evidence in the case that the dis- 
puted land is situated close to a place where 
three mouzas meet together. lt is quite 
possible that at the time of the Chitta it 
was thought thatit lay within the Mouza 


Lata though it has now been found that - 


it is really situatedin Mouza Beel Pabla. 
It is truethat the defendant No. lis the 
gantidar of Beel Rabla, but, as it has been 
pointed out, the defendant got his lease 
of ganti.of Beel Pabla onthe stipulation 
that he would not disturb any of the exist- 
ing tenancies, . It “has been found that the 
tenancy of Rowson Mamud Haldar was 
created before defendant No. 1 got his 


` 


ganti. ` ' E 
` On these grounds, I think, there is na 


AKLI v, DAHO. ve 
: case for our interference. 


Te 
: Thé ‘appeal ig 
dismissed with costs. ° 
Cuming, J.—I agree. i 

A, N, A> O “wò 4 
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PATNA HIGH COURT, 
SECOND Orvin APPEAL No. 197 or 1926, 
l . August 4, 1927. l 
Present :—Mr, Justice Das and Mr. Justice 
i James. | 
Musammat AKeLI—PLAINTIFF—ÅPPELLANT 
versus 
Musammat DAHO AND oTHERs— 


DuFenDaNTs— RESPONDENTE. 

Vendor and purchaser—Passing of consideration, 
whether can be disputed by stranger—Purchaser under 
unregistered deed—Delrvery of possession—Subsequent 
sale by registered deed—Suit by subsequent purchaser 
for possession, maintainability 
prior purchaser. - 

It is well-established that the passing of considera- 
tion for a transfer cannot be challenged except by 
the parties to the transaction or by those who claim 
through those parties. [p. 64, col. 1.] ` 

Where a purchaser of immoveable property under 
an unregistered kabala paid the agreed price to the 
vendor and was placed in possession, in the absence 
of circumstances showing that such purchaser wag 


” Appeal dismissed. * 


of—Equitable rights of | 


not entitled to sue his vendor for specific perform- ` 


ance, a subsequent purchaser ‘of the property under 
a registered conveyance cannot succeed in. a suit to 
recover possession of the property from the former pur- 
chaser. The prior purchaser under such circumstances 
is entitled, apart from the provisions of the Regis- 
tration Act, to resist such a suit; and to permit such 
a defence to be taken does not amount to an inya- 
sion or evasion of the Registration Act., [p. 64, col. 


A : 
Walsh v. Lonsdale (1), Maddison v. Alderson (2), . ° 


Puchha Lal v. Kunj Behary Lal (3) and Syam Kishore 
De v. Umesh Chandra Bhattacharjee (4), relied 
upon, 
” Appeal from a decision of the Subordi- 
nate Judge, Patna, dated the 2nd Decem- 
ber, 1924, confirming that of the Munsif, 
Barh, dated the 24th January, 1923, 

Mr. N. N. Sen. for the Appellant. 

Mr. Kailaspati, for the Respondents, 


JUDGMENT.. 
“ Das, J.—This appeal arises out of a suit 
instituted by the plaintiff for the recovery 
ofahouse fully describedin the sehedule an” 
nexed tothe plaint, Itis the common case 
that the house in question belonged to one 
Babu Chand, Hedied sometime in 1919, 
leaving a widow Musammat Biia. The 
question as to whether Musammat Bifia wag 
the married wife of Babu Ghand was raised 
by the defendant in the Courts below, but 
r e 


E 
0 


64 a 


of the, plaintiff's case, and the finding’ that 
Musammat Bifia was the widow- of,Babu 
«Chand is no longer open to discussion be- 
efors us. -The plaintiff says that on the lst 
of duly, 1921, Musammat Bifia sold the house 
to her for Rs. 450. Rs. 350 was actually 
penn to her before the Regigtrar, Rs. 100, 
aving been paid before: Jt happened that 
defendant No. 1 the sister of Babu Chand 


' was actually in possession of the house in 


question, andshe refused to make- over pos- 


session of it to the plaintjff. According to the 


plaintiff the defendant is a tenant in posses- 
sion of the house but the defendant's ‘case 
is as follows:— 

She says that she lent Rs. 500 to- her bro- 
ther Babu Chand and that there was a Pan- 
chayatt to decide the question between her 
and her brother and that the Panchayati 
decided that her brother Babu Chand 
should sell the house to her. The Courts 
below have found that an unregistered con- 
veyance was actually executed in favour of 


“the defendant, 


“Both the Courts below have found that 
no consideration money was paid in respect 
of the transaction of the lst of. July, 1921, 
by the plaintif to Musammat Bifia, and 
according to the learned Judge in the Court 

“below. the kabala is not a bona fidedocument. 
As I read the judgment of the learned 
Subordinate Judge, he has dismissed the 
plaintiff's suit specifically on the ground, 
thatshe failed to prove her title.. But it 
seems to be that this finding cannot be sup- 
ported. Until the defendant ` established 
that she could put forward- some claim aa 
the successor-in-interest .of Chand Sao she 
has no, locus standi to dispute-the passing of 
the consideration in respect of the transac- 
tion ofthe Ist of July, 1921. Itis well-es- 
tablished that the passing of consideration 
cannot be challenged except by the parties 
to the transaction or by those -who. claim 
through those parties. It was, therefore, not 
open to the defendant to question the pass- 
ing of consideration until the defendant 

.established some sort of title in- her. as the 
successor-in-interest of Chand Sao, who is 
tndoubtedlythe predecessor-in-interest- of 
Musammat Bifa, 


_ But thenearises-a very interesting ques- 
tion, >. 

e The defendant says that she has got a 
fitle in equity. She says that Babu 
Chand executed a conveyance in. her 
favour and put her in. possesajon of the 
© 

e, e 


; ’ AKLI. V; DAHO, 
that question has been answered in favour 
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property. It is quite true thatthe cons 


veyance in her favour -was not registered, 
but she says that that does not fake, anyi. 


e difference to her position for she has. a per-' 


tectly good titlein equity. This position’ 
must be conceded to her on the authority 
of Walsh v. Lonsdale (1). and Meddison v.’ 
Alderson (2) and on numerous cases decided 
by the Calcutta High Court, of which I 
may mention Puccha Lal v. Kunj Behary’: 
Lal (3) and Shyam Kishore De v. Umesh ` 
Chandra Bhattacharjee (4). . These cases 
establish that where a purchaser of immove- 
able property under an unregistered kabala: 
paid the agreed price to the. vendor and 
was placed in possession, in the absence of: 
circumstances showing that such purchaser ` 
was not entitled to sue his vendor for speci- 
fic performance, a subsequent purchaser 
of ‘the property under a registered convey- 
ance cannot succeed. ina suit to recover. 
possession of the property from the former 
purchaser. As was laid down in Puchha@ 
Lal v. Kunj Behary Lal (3), the defendant is 
entitled, apart from the provisions of the 
Registration Act, to resist such a suit; and 
to permit sucha defence to be taken does 
not amount to an invasion or evasion of the 
Registration Act. 


:. In order to succeed, thérefore, the defend- 
ant must establish that she has a title in 
equity which would enable her to maintain 
a suit for specific performance against Babu 
Chand and the persons claiming through 
Babu Chand. She must establish, in the 
particular facts of this case, that she was 
actually put in pdssession of the house in 
pursuance of the agreement. If this 
is net established then there is no defence 
available to her, for it. must follow 
that she is not a person claiming through 
Babu Chand. But,ifitis established that 
Babu Chand put her in possession pursuant 
to the agreement to sell the house in ques- 
tion to her then it would be for the plaint- 
iff to establish, to quote the words of s. 27 
para. (b) that she is a transferee for value who 
has paid her money in good faith and with- 
out notice of the original contract. The 
ease has really not been decided from this 


. (1) (1882) 21 Oh» D. 9; 52 L. J. Ob. 2; 46 L. . T, 858; 
31 W. R. 109. e 
(2) (1883) 8 A. O. 467; 52L. J.Q. B. 737; 49 L.T, 
303; 31 W. R. 820; 47 J. P. 821. - ; 
(3) 20 Ind. Cas. 803; 18 0. W. N. 445; 19 0. L. J. 


213. i 
a5 99 Ind, Cas, 154; 24 0. W. N, 463; 310, Lid 


be mn = 
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point of view. Both the Courts below have 
proceeded on the ground that the plaintiff's 
conveyarice is not a bora fide document and 
have dismissed her suit on that ground. -As® 
I have already statedit isnot open to the 
defendant to take that plea until she proves 
some sort of title either at law or in equity 
‘as the successor-in-title of Chand Sao, 

I must, accordingly, allow this appeal, set 
aside the judgment and the decree passed 
by the Court below and remand the case to 
that Court for decision according to law. 
Costs are reserved, and will be disposed: of 
by the lower Court. | 

James, J.—I agree. 

B. K.P, | | . Appeal allowed, ` 


.CALCUTTA HIGH COURT. 
ÅPPEAL FROMAPPELLATE ORDER No. 96 
i -~ OF 1927. b, 
: . June 14, 1927, 
Present:— Mr. Justice Page and 
' Mr. Justice Graham. 
MONMATHA NATH GHOSE—Aucrioy- 
PUROHASER—OPPOSITE.-PARTY —APPELLANT ` 
versus 
LUCHMI DEBI—Jupament-Deptor—— 
APPLICANT AND Masses, G- N. DU LT anp 
` Oo.—Decrer-Hotpers—Oppostre-PArty— 


RESPONDENTS. 
Code (Act. V. of 1908), - 0. 


Civil Procedure KAT, 


T. 22—Omission to serve notice on -Judgment-debtor, ` 


effect of—Proceedings, whether voil—A pplication to 
declare execution sale void—Limitation—Limitation 
Act (IX of 1908), Sch. I, “Arts. 166, 181—Order dist 
missing application for defdult of decree-holder, effect 
0 ’ a r 


Omission to issue, notice to the judgment-debtor in 
compliance with the provisions of Ò. XXI, r. 22 (1) 
of the Code of -Civil Procedure renders subsequent 
proceedings in execution void, and the mandatory 
nature of these provisions is not abrogated by _ the 
enactment of sub-r. (2). [p. 67, col. 1.) 
` Raghunath Das v. Sundar Das Khetri (3), Syam 
Mandal v. Sati Nath Banerjee(4) and Rajagopala Aiyar 
v. Ramanujachariar (5), followed. . = . 
“An .application for declaring that a sale in execu- 
tion is void for non-compliance with O. XXI, r. 22 
(1) of the Code of Oivil Procedure, is not an applica- 
tion to seb aside the sale and, therefore, falls within 
Art, 181 of Seh. I of the Limitation Act and not within 
Art. 166. .[p. 67, col..2.] > KAN 
“Ram Kinkar Tewari v. Sthiti Ram Panja (2) and 
Rajagopala Aiyar v. Ramanujaghariar (5), folls wed. 
“An order dismissing ah application for execution 
for failure of the decree-holder to take pteps, even, 
though it is passed after sarvice of notica on the 
judgms3nt-debtor; is not an order against the judg- 
ment-debtor contamplated by the proviso to O. XXI, 
AH (1) of tha Code of Oivil Procedure, [p. 66, col, 
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- “Appeal against an ordereof the Second 
Additional. District Judge, 24-Perganas,f 
dated the 3lst of January, 1927, reversing 
that of the Sitbordinate Judge, Fourth 
Court of that 


ber, 1926. 


Mr. Sarat Chandra Roy Chowdhury, Babus 


war Chatterjee, for the Appellant. l 
= Mr. Sarat Chandra Bose, Babus Haradhone 
Chatterjee and Lal Mohan Mukerjee, for the 
Respondents. aa 


i , 
ae | JUDGMENT. 
Page, J, [his is an appeal.from an 
order of the learned Additional. District 
Judge of Alipur, reversing an order of the 
Subordinate Judge of Alipur whereby the 


. learned Additional District Judge set aside 


‘a sale under O. XXI, r.:92, and also held 
that the application for execution was bar- 


‘red under s. 47 of the Code of Civil Pro- 


cedure. As regards the application under 
O. XXII, r. 90 it appears that the applicant 
was the widow of the judgment-debtor, 
-and.-the learned Judge “held that there was 
a deliberate and fraudulent suppression 
of the notices required by law on the part 
of the decree holder, and that by reason 
of such suppression the applicant had sus- 
tained substantial injury. Upon these find- 
ings the learned Judge set aside the sale 


` under O. XXI, r. 92. The case for the ap- 


pellant has been presented to us in an 
exhaustive manner by Mr. Roy Chowdhury, 
and in respect of the order passed under 
ry. 92 the learned Advocate has contended 


that inasmuch as the application was not, 


made within 30 days of the sale. it wag 
‘barred by limitation, and. that as there was 
no express finding that, the applicant was 
prevented from making her application in 
time by reason of the fraud of the decree- 
holder the. application under O. XXI, r. 90 
was barred. Now, in her application the 
applicant. not only set out that there had 
been deliberate suppression of all necassary . 
processes, but added that she was an illite- 


. rate. pardanashin lady, and that she knew 


nothing about the proceedings until she 
was informed by her father ate date after? 
the time had expired within which her ap- 
plication under O° XXI, r. 90 sRould have 
been made. In my opinion, having regard 
to the:ruling in Rahvmbhoy Habibhoy ve 
Turner (1) and Ram Kinkar Tewari v. Sthiti 


-` : = . ` g 6; 

(1) 20 I. A, 1;17 B. 341; 6 Sar. P. O Jy 256; 17 Ind, 
Jur, 40; 9 Inf, Dec, (N. 8.) 222 (P. €a -. Br e e 
` 4 @ 7? . ik 3 
j : 


and Bires-. 


place, dated the 4th of @cto- - 


4 


42 


9. 


Be i 4 
Ram Pomja (2)ethis contention raised on be- 


Shalf-of the appellant must fail. In those 


‘gircumstances the order in so far as if was 


based upon O. XXI, r. 92,%8 confirmed. 


If her petition the applicant also claim- 
ed ihat the judgment- creditor's applica- 
bion ‘for leave to issue execution was þar- 
‘ted by limitation. It was alleged by the 
applicant that the application for leave to 
‘issue execution was made long after the 


‘decree -in-the suit-had become obsolete by 


. 


4 


the lapse of time. The learned Subordi- 
nate Judge appears to have thought that 
this allegation on the patt af the petitioner 
amounted to an allegaticn that the claim 
upon which the decree was passed was 
barred by limitation, and he stated that in 
execution proceedings he could not go in- 
to that matter. Of course in so holding 
-he was taking the right view. But that 
“was. not the allegation that was made; 
which was that the application for leave 
to execute the decree was made 60 long 
after the decree had been passed that it 
was barred by limitation. -In the memo- 


randum of appeal to the learned District . 


Judge the applicant based her second con- 
tention both upon the general ground that 
the application for leave to issue execution 
had been made long after the execution 
had becomes barred, and also upon the more 
-narrow ground that the application for ex- 
ecution was not made withina year from 
the date of the decree nor “ within a year 
‘from the date of the last order against the 
party (that isthe applicant) against whom 
execution was applied for,” andinasmuch 
as no notice was served upon the applicant 
as required by O. XXI, r. 22 the applica- 
tion for execution was void and of no 
effect. The learned District Judge without 
coming to a definite conclusion upon the 
wider ground upon which it was contended 
that the application for execution was 
barred, held that the execution was illegal 


“upon the narrower ground upon which the 


applicant relied. In my opinion, in 80 
holding the learned Additional Distriet 
Judge rightly appraised the legal position 
"of the partées. Tbe decree was passed on 
the 25th February, 1916, and an applica- 
tion for léave.to issue éxecution was dis- 
missed for default on the 26th November, 
#1923. The_application for leave to issue 
execution .upon. which the present pro- 
ceedings are founded was filed on the 


. (2) 46 Ind. Cas, 221.270, Ly J. 598 0 
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10th November, 1924. Therefore, unless 
the decree-holder could satisfy the Court 
that within a year prior to 10th November, 


the party against whom execution was 
applied for” under O. XXI, r. 22 the ap- 
plication for execution was barred by limi- 
tation. Mr. Roy Chowdhury referred to 
three orders one of which was made on 
the 26th November, 1923, and was to the 
following effect. “ Notice returned after 
service. Decree-holder takes no further 
steps. So the case is dismissed.” The 
learned Advocate contended that that order 
was anorder against the. applicant under 
O. XXT, r. 22. .All I need say in order to 
refute that contention 
grder itself. It cannot reasonably be sug- 
gested that the etatement “ notice returned 
after service ” is an order against anybody. 
It iseyen -more unreasonable to suggest 
that the words ‘‘decree-holder takes no 
further -steps. So the-case is dismissed F 
are an order against the judgment-debtor 
within the meaning of O. XXI, r. 22. 

Two later orders- were referred to. But 
these orders which relate solely to ən ap- 
plication for review of an order dismiesing 
the execution case did not purport in any 
sense to be orders directed against the 
judgment-debtor or the’ applicant. What 
is.the effect of process in execution being 
issued without thenotice which must be 


served under O.. XXI, r. 22? Before the . 


passing of the Code of Civil Procedure in 
1908, it had been held by the Privy Coun- 
cil that the effect of issuing processes 
without complying with the provisions of 
O. XXI, r. 22 was that the execution pro- 
ceedings were void. The decision in 
Raghunath Das v. Sundar Das Khetri (3) 
was according: to reason and good sense, 
if-I may be permitted to say so, and that 
decision was that after a year had elapsed 
from the date when the decree had been 
passed it was only fair to the judgment- 
debtor that he should be given notice of 
the- application for leave to execute a dec- 
ree in order that he might have an op- 
portunity of showing cduse why the pro- 
cess should not be issued against him ; 
otherwise it might happen that a dis- 


honest decree-holder weuld be able to snap 


an order, granting leave to execute the 


(3) 24 Ind. Cas. 304; 42 O. 72; 180. W.N. 1058; 1 
L. W. 567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) M. 
W. N. 747: 16 Rom. L. R. 814; 200, L, J. 555; 13 A, 
L. J, 154; 411. A. 251 (P, O.), : 


1924 an order had been made “against ` 


is to set out the .- 


decree from the Court and attach the deb- 
tor’s property without the debtor having 
an opportunity of questioning the regu- 
larity orthefairness of the execution. It 
1¥08, sub-r. (2) of r. 22 was added, and it 
was strenuously contended by Mr. Roy 


—_. Chowdhury that the effect of that proviso 


was fundamentally to alter the whole 
complexion of O. XXI, r. 22, because, as he 
urged, if one discretion is given to the 
Court to issue or not to issue execution tha 
failure to comply with the machinery of 
sub-r. (2) isa mere irregularity. Is that 
a sound argument? In my opinion, a peru- 
sal of sub-r. (2) shows that the intention 
-of the Legislature was to maintain the 
necessity of anotice under sub-r. (1) and 
that the legal position of the parties cop- 
cerned should remain unchanged except 
in cases where the terms of sub-r. (2) are 
complied with. The object of passing sub- 
r. (2) apparently was that there might be 
rare cases where insistence upon a strict 
compliance-with sub-r.. (1) might work 
hardship.. It might be imperativein-order 


that justice should be done that execution, 


should be levied forthwith. It would not 
be difficult to enumerate instances in which 
the necessity for immediate execution 
would arise in order that justice should be 
done. It was to meet such exceptional cases 
that the Legislature passed sub r. (2). But, 
in my opinion, it was not intended by enac- 
ting sub-r. (2) that the mandatory nature 
of the provisions of sub-r. (1) should be 
abrogated, and as' we read the amended 


rule the Legislature intended that the. 


status quo ante of sub-r. (1) should be main- 
tained except under special circumstances 
in which “ fcr reasons 
the Court should think in order that jus- 
tice should be done that it ought to issue 
execution without notice under sub-r. (2), 
. That, in my opinion, is the true construc- 
tion ofr. 22 apart from authority. But 
this construction is in consonance with the 
interpretation of r. 22° as’ amended by the 
Calcutta High Court in Syam Mandal v. 
Sati Nath Banerjee (4) and a Full Bench 
of.the Madras High Court in ‘Rajagopala 
Aiyar v. Ramanujachariar -(5). > 

The result is that the execution Pro- 
ceedings founded upon”. the application 


(4) 38 Ind. Cas 493; 44-0. 954; 24 ©. L.J. 523; 21 
0. W. N. 776. 

(5) 80 Ind. Cas. 92; 47 M. 288; (1924) M. W. N. 182; 
M. L. J. 104; 19 L, W, 179; A. L R. 1924 Mad 431; 
M, L, T, 37 (E B.) Ey P 
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of the 10th of November, 1994, are void. 
‘The sale took place on the 13th July, 19259 


‘and’ the petition upon which -the order 
under review Was founded was filed on the 


4th of December, 1925. The learned Advo-.° 
cate for the appellant strenuously urged’ 


that the petition was out of time because 


it was an application to set aside a sale, 


under s. 47 of the Code, and, therefore, 
must be brought within thirty deys of the 
sale under Art. 166 of the Limitation Act. 
The fallacy underlying that .contention, 
I think, is that afthough it isan applica- 
tion under s. 47 and, therefore, under the 
Code it is nof an application to set aside 
& sale as isthe other branch of the applica- 
tion under O. XXI, r. $0. For the sale 
being void need not have been set aside 
at all, and the order as passed was in sub- 
stance merely a declaration that the sale 
was null and of no effect. Foran applica- 
tion of that-nature there is no epecial pro- 
vision among the Articles in the First Sche- 
dule of the Limitation ' Act. It needs must 
come under the residuary Art. 181, andif 
Art. l>l is applicable the present applica- 
tion was within time. That apears to me 
to beclear on principle and it is also con- 
cluded by authority. See Ram Kinkar 
Tewari v. Sthiti Ram Panja (2) and Rajago- 
pala Atyar v. Ramanujachariar (5). . 
The result is that the order appealed 
from is varied by striking out the words 
“on the above considerations.” In other 
respects the appeal is dismissed with costs 
the hearing fee being assessed at two gold 
mohurs, - 
This order is passed without prejudice 
to any. right which the parties may’ pos- 
sess inler se in respect of the premises that 
are the subject-matter of the present pro- 


ceedings. sA i 
Graham, J.—I agree. a 
A. NA. . Order accordingly, 
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and incidénts? of —Gift for consideration—Sale or 
heba-bil-avtaz—Doctrine of seisin and musha, appli- 
of —Inheritance-—Rtule 
Residuary related to deceased as distant kindted— 
ightg as residuary, whether lost. e e 
he so-called “heba-bil-ewaz in which the ewaz or 


*exchahge is involved in the contract of gift as its 


direct consideration is notin reality a heba-bil-ewaz 
subject,to the rules of seisin and musha but a sale 


géverned by the general law of Indva relating to 
e contracts and transfer of property. [p. 73, col. 2.] i 


A Muhammadan lady purported to makea gift of 
her properties to another in consideration of the 
latter agreeing to pay her a fixed sum of money 


annually for her maintenance irrespective -of the, 


amount of profits which the property may yield : 

` Held, (1) that the transaction was a sale and not a 
heba-bil-ewaz inasmuch as thedransfer was made in 
consideration of a promise by the donee to ‘pay a 
fixed amount to her annually, and inasmuch as it was 
neither possible nor contemplated that seisin of the 
consideration for the transfer should be given or 
taken; [p. 74, col. 1.] 

- (2) that; therefore, the transfer was not subject to 
any of the rules of the Muhammadan Law of gift 
relating ‘to seisin or musha, but was governed by the 
law of contracts and the Transfer of Preperty Act. 
|ibid.] | ~o 
` [Case-law discussed.] : _ 

Per Page, J.—-The rule of propinquity under the 
Muhammadan Law of inheritance may apply as 
between members of the same class but does not 
apply as between different classes, and a residuary 


N 


of propinquity— 


does not, therefore, lose his rights as such merely 
because he is also related to the decedsed as a dis- 
tant kindred through*another. [p. 69, col. 1.] 
Appeal against a decree of fhe Sub- 
ordinate Judge, Midnapur, dated the 24th 
January, 19:5. 
Mr. S. C. Bose (with him Babu Santimoy 


Majumdar), for the Appellant. 
Roy, for the Respond- j 


Babu Satcouriepati 


ent. 
Dr. S. C. Basak(with him Babu Bhupendra 
Kumar Ghose), for the Plaintiff-Respond- 


ent. 

' JUDGMENT. 

Page, Js— This case raises questions of 
general interest to the Muhammadan com- 


munity relating to the Muhammadan Law of. 


gift. 
The suit out of which this appeal arises 


was ‘brought to recover possession of cer- - 


tain immoveable properties after the 
plaintiff had established his title thereto; 
for partition, and other incidental relief. 
The following geneological tree will show 
the relationship of the parties to the 
suit:— 


HOSSENI DUFTRY 


; : 








———_——_—_—— ai. Tana 








| | 
Fakir ‘sail Sadulla Mahammad Masiruddin 
| 
Nakku ( Dabiruddin = Mayna, wife. 
Bakk Kami j i 
Lal Mia — a E amiruddin 
Pachu 
( } aS ° 
. Mati.. Altap and | - i 
others. Bulan Mom nd others, 
ka. kaa Epp \ 
-Mabatauddin Mahiuddin, Tofa, Titkiri, Lajman. 'Aiman. 
| (plaintiff). (defendant (defendant 
| “No. 9). No, 10). 
Sarifuddin, Fazluddin and others, 
(defendant (defendant 
No. 2). No. 3). : i 2 
š ( 
AL: a a car eer 
; Maifuddin, „Gulam. - Tola. Pabnuddin, died in 1903, 
e ` e died in 1882. | a ee wife Lajman, diéd in 1923 
wives Aiman amd Bibijan Bibi f ois 
- S Allarakhi Bibi, died in 1913 
| 


E died in Asiba, Joyna. 
e. 1898, wide Allarakhi -° | F 
Yusuifuddin, died in 1917, 
ə ife Roja Bibi, (defendant 
| No.l). : 


., 
6 
. 9 e 


- Rojabibi = Yusuffiddin, : 
(defendant No. 1), died 
in 1917, 


ae 


Ld 
< 
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The plaintiff claimed title to the pro- 
perty in suit partly asthe heir of Yusuf, 
and partly as the heir of Lajman. He 
also claimed to have purchased the interest 

of his sisters, defendants Nos. 9and 10, in 
some of the properties. 

The defendant No. 1 claimed a share 
in some of the properties asthe widow 
and heir of Yusuf. Defendants Nos. 2 and 3 
claimed the property under an oral gift and 
a deed of gift from Lajman. 

Defendant No. 4 was alleged to be an- 


other donee from Lajman ofsome of the 


property, 


Defendants Nos. 5—8 held usufructuary: 


mortgages from defendant No. 1, and 
defendants Nos. 9 and 10 were joined as 
pro forma defendants. Defendants Nos., 2 
and 3 alone contested the suit. The trial 
Court passed a decree in favour of thè 
plaintiff. Defendants Nos. 2 and3 have 
appealed. At the hearing of the appeal 
the defendants raised two main contentions, 
(1) that while it was conceded that the 
plaintiff was a residuary of Yusuf through 
a true grand-father (h h s), inasmuch as he 
was 
man as adistant kindred of Yusuf, and the 
latter relationship was nearer than the 
former, the plaintiff lost his rights as a 
residuary, forsuch rights were merged in 
the nearer relationship through Lajman; 
(2) that the properties in suit had been 
transferred to the defendants Nos. 2 
and 3 by Lajman, in part by a register- 
nes of gift, and in part by_an oral 
gift. 

In support of the first ground of appeal 
the learned Advocate for the appellants 
was unable to cite any decision or author- 
ity, but he referred to a passage in Baillie's 
Digest of Muhammadan Law, (2ad Edition, 
page 104), where the learned author obsər- 
ved that “where there are several residuar- 
‘ies of different kinds, one a residuary in 
himself, another a residuary by another, and 
the thirda residuary with another, pre- 
ference is given to propinquity to the 
deceased”. In my opinion, the rule of pro- 
plnquity may apply as between - the mem- 


bers of a class, but it does not apply as be- 


tween classes, and Iam clearly of opinion 
that the plaintiff has not lost his admitted 
rights asa residuary of Yusuf merely be- 
cause he also possessed a relationship 


to Yusuf through Lajman. The first 
ee of the appellants, therefore, 
als. ° : l 


am me en ree arti 
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also related to Yusuf through Laj- 


-in you, and you and your “song 


The defendants also resisted the plaint- 
iff'sclaim upon the second ground, ‘namelyg 
that the property in suit had been trans- 
ferred to theme by Lajman in part by an. 


oral gift, and in part by a registered;deed „° 


of gift. In respect of the oral gift it ise 
enough to say that the learned trial Judge 
upon a` cofisideration of the evidence Has. 
come to the conclusion that ¢he factum of 
the gift has not been established, and that 
we are of opinion that the decision at which 


` he arrived was correct. The registered deed 


of gift was exectfttedon the 30th October, 
1917,and containgd the following provisions. 

I, the exéecutant, execute this deed: 
of gift or hebanama, to the effect follow- 


ing:— 


1. The properties mentioned in schedules e 


(ka), (kha) and (ga) situated in the under- 
mentioned mouza within Parganas Bahiri- 
mutha, Nayabad and Vaitgarh, under Sub- 
Registry Marisda, Thana Bahiri, in the 
District of Midnapur, are in my possession 
and ownership. Some of these properties 
I obtained from my husband and some 
are my self-acquired properties obtained 
under pattah and by right of purchase.. I 
have been in undisputed possession-of all 
these properties. Their approximate value 
will be Rs. 4,999. 


2. The properties in Schedule (kha) were 
held in shebaitship by my husband and formed 
the rent-free pirottar properties of Satyapir 
Saheb since my husband’s death. Ihave 
been in possession and enjoyment of the 
same as shebatt and have been rendering 
services to the Pir Saheb. oe 


3. Noson was born to me, I had an 
only daughter Allarakhi Bibi. She is dead. 
After the death of the said daughter her 
son Yusufuddin lived with me. Unfortun- 
ately he too died a few days agoat an 


‘early age of only 2lyears. lama woman 


and it is difficult for me to look after’ 


the properties. You are. the sons of my 


gest full brother. You respect me well 
and I bear affection towards you. Under 
fhis deed of gift I give you properties men- 


‘tioned in schedules (ka) and (kha) includin 


the said Pir Saheb and.his ashhana. From 
this day all the rights I have therein vest 
and 
grandsons and hejrs jn sticcession shall 
remain in possession and enjoym*nt of thé 
same. Lhold nofurther interest or con- 
cern inthe said’ properties and I shall 
not be able to Jay any claim in future 

| 


10: : 


j You wiltbe*fully vested with my absolute 


_ executed two separate deeds of 


aright. . : 


“ 4.°From this day I leave all the above 


properties to your possessjan. As regards 
. t 


e rent-paying lands you will have the 
“mutation effected in the office of the land- 
lord, and as regards the rent-free lands 
yeu will have the mutation effected in the 
“ Collectorate, jf mecessary. You will en- 
joy the properties in all the schedules 
according to your wish and remaining a 


shebait of Sri Sri Satyapir Saheb in res-- 


pect ofthe properties of sahedule (kha). You 
will continue to bein possession and en- 
joyment of the same as such and will 
perform the specified services, such as 
lighting of lamps, etc., and you will exer- 
cise all my right. -Ishall have no objection 
thereto. 

5. You will have to maintain me and 


“pay Rs. 999 as the annual expense for my 
you - 


maintenance and in case of illness 
will have to arrange for my nursing and 
proper treatment and generally, I shall 
live at your ancestral dwelling-house in 
village Darua, but I shall, if I so choose, 
be at liberty tolive in one room within 
the bastu covered by deed of gift. You 
will not be ableto stand in my way and 
no right will thereby accrue to meand as 
long,as I live you shall help me according 
tomy needs. Ifon any account you fail 
to pay me the said amount of the main- 
tenance charge-I will have the said amount 
realised from you or your heirs through 
Court. i 

6. Beit stated that before this on the 
28th Pous, 1315, B. 8., Iof my own accord, 
gift in 
favour of the aforesaid Yusufuddin and 


Allarakhi Bibi and I kept them with me ` 


after registration, Tbe said two deeds 
have not been acted upon and no right 
has thereby accrued to Yusuf and Allarakhi, 
nor have they taken possession. I did not 


myself speak to Yusufuddinor Allarakhi. 


about the said deeds of gift, nor did I 
allow them to know of them, nor did they 
come to know of the same. Once, of m$ 
own accord, I executed and registered 
fhe deeds, but did,not allow anybody .to 
know of the deeds of gift. I did not make 
Yusuf and *Allarakhi aware of this. The 
deeds of gift were and have been with me. 
F have -béen. paying rent and have been in 


` possession of the said property. - You have 


get nothing to apprehend from the said 


~ 
~ 
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been in a way void, and have become in- 
effectual. I kept them concealed after re- 
gistration. Hence the said deeds of gift 
gannot be binding. They had not been 
legally accepted by the donées. I also did 
not speak of the gift before to anyone, nor 
did I mention the names of Yusuf or 
Allarakhi. And they have. not taken pos- 
session of any land under the said two 
deeds of gift, nor have I delivered them 
possession. Even after the execution of 
the deeds of giftI have been in possession 
‘as before and paying rents. To assure you 
I make over to you the said two deeds of 
giftin a tern condition, bringing them 
out from under the ground where they had 
been kept buried in a chest. You will keep 
them as they are. = NET 

“7. As I am a pardanashin lady, my 
daughter's son Yusufuddin, at the time of 
the last Settlement, used to look after the 
proceedings in the Settlement Office on my 
behalf in respect of my properties. The 
said Yusufuddin was entrusted with all 
Settlement works. Now I have come to 
learn that the said Yusufuddin had a sinister 
motive and got some of my properties re- 
corded inhis- own name. The said record ` 
is entirely incorrect. 
took possession of any of my properties. 
I have all along beenin possession of all 
the properties. The said Yusufnever had, 
nor has, any interest in the said property. 
Vested with my rights in all the above - 
properties by virtue of this deed of gift, 
you will have the said incorrect record 
corrected. To this effect having gone 
through the deed of gift in the mresence 
of witnesses and understanding fully the 
purport thereof, I execute it in eound health ` 
of my own accord,in good faith, and with- . 
out any request., Finis. Dated the 14th 
Kartik, 1325, (Amli year)=30th October, 
1917. re KA, 

Atthe hearingof the appeal it was com-.. 
mon ground that the deed of 30th October, | 
1917, was duly executed and registered. 
The learned Advocate for the respondent, 
however, contended, and the learned trial 
Judge has found, that if this transaction is to 
be treated asa simple heba it is amenable tó 

the doctrine of musha (confusion) because ~ 
(1) Lajman possegsed only an undivided 
share in the subject-matter of the gift, 
which was capable of partition; (2) the 
gift was to two persons jointly without. 


: ` specifying the snare given to each; (3) the, 
eeds of gift The said deeds ofgift have pec11ying g (3) 
o 


gift was-of lands with crops standing 


The said person never— 
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thereon without a gift of the crops; and 
that, as the defendants have not proved 
that thay obtained delivery of possession 
of the property under -the deed,’ the gift 
is invalid in.law. The respondents fur- 
ther contended,and the trial Oourt has 
held that ifthe transaction is a heba-bil- 


ewaz it is essential to the validity of. 


such a transaction that the stated con- 
sideration should have been paid, and that 
the defendants had failed to prove the 
payment of such consideration. On the 
other hand, the appellants urged that the 
transaction.was neither a heba nor a heba- 
bil-ewaz - but. that the registered deed 
embodied the terms of an agreement under 
which Lajman undertook to transfer, the 
proprietary title to the property to the 
defendants Nos. 2 and 3 in consideration 
of a promise on their part to carry out the 


terms of cl.. (5) of the deed; that the def- 


endants accepted the offer therein made by 
Lajman.and that the transaction was a 

valid contract of sale to. which the pro- 
visions of the Contract Act and the Transfer 
of Property Act apply. 

As the rights ofthe parties under the 
deed of the 30th October, 1917, are to: be 
determined by Muhammadan Law, and the 
appellants do not dispute that, if the trans- 


action is affected by the doctrine of musha, 


it cannot stand, it is incumbent upon the 


Court to ascertain the nature of the trans-.. 


actions to which the doctrine of musha 
applies. a. : 

Ihave made an examination - of the 
decisions upon the ‘subject and of such 
texts and commentaries on the Muham- 
madan Law of heba as are available to one 
unversed in the language in which the early 


. texts and commentaries were written; but 


1 have found consistency neithar in the 
texts nor among the commentators, and I 


must needs endeavour to ascertain and to. 


state what I conceive to be the law on the 


subject in my own way, although the task is 


one of which I feign would be relieved lest, 
perchance, in sò doing I ‘ "make. confusion 
worse confounded.” 

Now, itis of the, essence of a gift under 
Mahan Badan Law-(1) that the donor should 


intend to transfer in presenti to the donee . 
the subject-matter of the gift, (2) that there 
‘should be acceptance of the gift by the 


donee; or (3). that the donee -should have 


obtained delivery of seisin.- Acceptance 


and seisin may be actual or constructive 


but no- transaction of which the above are 
not ingredients, is or is ta be treated as a 
gift under Muhammadan, Law. 

A gift may be a heba simple ora A 
bil ewaz (gift Tór an exchange or a setusn 
gift) or a heba-ba-shurt-ul-ewaz (a gift with a, 
stipulation for an exchange or a return gift); 
but, in each and every variation of gift, the 
transaction is a heba and must contain the 
essential elements that constitute a heba 
according to the Muhammadan Isaw. 

Now, a heba simple “ means a transfer 
of property ‘made immediately and with- 
out any exchatige ”: Hedaya (Hamilton 
Grady's -Hdition, Book XXX). “Gift, as 
it is denned in law, is the conferring 
of a right of property in something 
epecific without an exchange” (Baillie’s 
2nd Edition, page 515), ‘The undamental 
conception... of a heba-bil-ewaz in Muham- 
madan Law is that it is a transaction made 
of two separte acts ef donation, that is, it 
is a transaction made up. of mutual or 
reciprocal gifts between two persons, each 
.of whom is alternately the donor of one 
gift and the donee of the other.. [Rahim 
Bakhsh v. Muhammad Hassan (1)|. The 
ewaz, or exchange in gift, is of two kinds 
—one subsequent to the contract, the other 

stipulated for init.” (Baillie’s Digest, 2nd 
Edition page 541). . “ When the exchanging 
takes place subsequent to the gift, the 
ewaz is, without any difference of opinion 
between our masters, a gift ab initio. So 


that it is -valid, where gift is valid, and ` 


void where gift void, there being no 
differenca’ between them except as to the 
dropping of the power of revocation in the 
case of the ewaz, while it is established in 
that of the gift. And after possession has 
been taken of the ewaz, the power to revoke 
drops also with respect to the gift. So 
that neither party can reclaim from his 
fellow what he has become possessed of, 
whether the ewaz were given by the donee 


or by a. stranger, with or without his 
direction. ‘All the conditions of - gift are. 


applicable to the ewaz.”’ [Rahim Bakhsh v. 
Muhammad Hassan (1)]. “If a person give 
something ‘to another on condition of that 
other giving something to him in exchange 
for-it, the mutual sefsin of the respective 


; returns is, ‘regarded; that is tọ say, the con-e 


according to the- cireumstancés of the ease, . 


tract is- nothing until the two seisins take. 
place, and is made» null by the subject of 


it, on either side, being mixed with other 


) 1L A. lat pp-5, 6; A. W, N. (1888) os 13 Ind. 


oe aga Dec. (N. 8.) 429. 


, @ 


a gift, 


- condition on the two contracts is-different;._ 


_by:it, while in the case of gift, the contract 
throws off the condition and remains un- - 


ovoid (Baillie’s Introtluction, xxxv; xxxvi)... 
# See | 
-Muhammedan Law, 4th Edition, pages 217 


9 
propérty.. The reason of this is, that'a deed 


of this ngbura is,in its original a gift; but, 
Whenever the two seisins. take place, it’ 


beeomes, in effect, a sale: and, as such, a 


,reéurne may be made on accdunt of a defect 
or from an option of inspection: and, the 
fight of shajfa is also connected with -it” ' 


(Hamilton's Hedaya, page 488), “Giving 
ən ewaz or exchange for ‘the gift may be 
entirely an aftér-thought, or may have been 
stipulated*for in the first transaction; which 
in that case is termed heba-ba-shurt-ul-ewaz, 
or a gift with a condition for an ewag or 
éxchange. In both cases the ewaz is itself 
and is valid orly ¿when it is 
something that can lawfully -be made the 
subject of gift. Up to possession, too, the 
ewaz may be revoked, but after that, 
neither the original: gift nor the ewaz or 
exchange fot-it is resumable......... A gift 
cannot be contingent or suspended on a 
condition, but it may be made subject toa 
condition. The original word shurt, which 
is the same in both cases, is thus employed 
in two distinct senses in the Muhammadan 
Law. In’ the one it corresponds to the 
conditio,in the other tothe modus of the 
civil law. The distinction between them is, 
that in the first case the. condition being 
essentially future, as already observed, the 
act, which is made dependent on it, is 
necessarily suspended: until the occurrence 
of the condition, while in the second. case 
the act, which is made subject to the. 
condition, takes effect immediately, with 
an obligation on the person benefited. by it 
to fulfil the condition. A condition in this- 
sense may be fasid, that is invalid or illegal,, 
or it may not be so. Any. condition 


inconsistent with the nature of the transac- 


tion to which it is annexed, is clearly invalid; 
as, for instance, a condition in sale.or gift 
of any advantage -to the subject of: the 
contract, when there is a person ‘entitled to 
assert it. But the affect of the -illégal' 


In the case of sale the contract is over-, 
powered by the condition; and invalidated 


algécted by ij, the condition itself being 
also eMacnaghten’s- Principles of 
til . ; ee 

To every heba the doctrine of musha 
applies, except in so faras it must be taken 
thaf the creators ‘of the doctrine could not. 
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have contemplated that it should be applied 
to the subject-matter of any particular gift, 
gees Mumtaz Ahmad v. Zubdida Jan 
3), Ibrahim Goolam Ariff v. Saiboo (3) and 
Ameeroonissa Khatoon v. Abedoonissa Kha- 
toon (4)]. At the same time it must be 
remembered that “the doctrine relating to 
the invalidity of gifts of musha is wholly 
unadapted to a progressive state of society, 
and ought to be confined within the strictest 
rules,” and it has been held that even if a 
gift was invalid as offending against the 
doctrine of musha “possession given and 
taken under it transferred the- property "— 
[Muhammad Mumtaz Ahmad v. Zubaida Jan 
(2)]. The doctrine of musha is thus defined in 
the Hedaya “A gift of part of a thing which 
is capable of division is not valid unless 
thé said part be divided off and separated 
from the property of the donor: but a gift of 
part of an indivisible thing is valid......... À 
The arguments of our Doctors upon this 
point are two-fold. First, seisin in cases of 
giftis expressly ordained, and consequently 
a complete seisin is a necessary condition; 
but a complete seisin is impracticable with 
respect to an indefinite part of divisible 
things, as it is impossible, in such, to make 
seisin of the thing given without its con- 


_jJunction with something that is not given :, 


and that is a defective seisin. Secondly, 
if the gift of part of a divisible thing, 
without separation, were lawful, it must 
necessarily follow that a thing is in- 
cumbent upon the giver which he has not 
engaged for,namely,a division which may 
possibly be injuriousto him (whenceit is’ 
that. a:gift is not ‘complete’ anti valid 
until it be taken possession of; since, if it 


‘were valid beforeseisin, a thing would be 
incumbent upon the donor which he has 
not engaged for—namely, delivery)” (page 


483), “The gift of milk ‘in the udder, of 


- wool upon the back ofa goat,of grainor ` 


trees upon the ground, or of fruit upon | 
trees is’ in the nature of the gift of an un- 


-defined ‘part of a thing, because in these 
‘instances, the -cause of invalidity is the. 


conjunction of the thing given with what -` 
ig not-given, which isa bar to the seisin, 
in -the same manner asin the caseofun- .. 
divided -things” (page 484). Again, “if one 

(2) 16 I*A. 205; 11 A. 460; 5 Sar. P. ©. J. 433:6 Ind, ` 
Dec. (N. s.) 721 (P.C ; LAK. 


(3) 34 A: 167; 11 O. W. N. 973; 35 Ole 4A.L. J. 


- 572; 9 Bom. L. R. 872; 17.M. L. J 408: .6 6. L. J. 695; 


2M. L. T. 479; 4 L. B. R. 154 (P. O.). 
(4) 2 I: A: 87; 15 B. L. R. 67; 23 W. R. 208; 3 Sar. P, 


: 0.7. 423;-3"Buth. P. O. J. 87 (P.O). 
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man make a gift of a house to two men, the 
deed is invalid according to Haneefa. The 
two disciples hold itto be valid, because, 


asthe donor gives the whole of the house „andthe exchange may be effected by the” 
give’ as well as by the word ‘séll.'° 


to each of the two donees (inasmuch as 
there isonly one conveyance) thereis con- 
sequently no mixture of property” (page 
485). See also Macnaghten, page 201. | 

Now, the Muhammadan lawyers in India 
being desirous of evading the difficulties 
and inconvenience to which donors were 
exposed by roason inter alia of the doctrine 
of seisin and .musha, with no little 
subtlety planned a contrivance by means 
of which a Muhammadan could effect a gift 
without ‘conforming either to the Muham- 


madan Law of heba or the general law relat- ` 


ing to the sale and transfer of property. They | 
invented a form of so called heba whereby 
the gift in its inception is made for a con- 
sideration present or future, which may be 
either in kindora promise to door omit 
to do something in the future. “But‘if the 
exchange is in the original transaction, as 
when one thing is givenin exchange for 


another, there isa sale from the beginning, - 


as sale may be contracted by the word 
‘give’ as well as by the word ‘sell’. And, 
the .transaction,- which is termed heba-bil-. 
ewaz, has thus: become a device in India 
for giving effect tothe gift of musha ina 
thing susceptible of partition which may 
be lawfully sold, though it cannot be made 
the subject of gift.” (Baillie’s ` Digest.. 
Introduction xxxvi), Mahmcod, J., made 
some pertinent 
subject in Rahim Bakhsh v. Muhammed 
Hasan.. (4). “There is, however, another. 
aspect-of this point to which I should like 


torefer, because it may have led tomisap- , 


= prehension of the Muhammadan Law by the 


learned Subordinate Judge. The term. 


heba- bil-ewaz is often misused by the Indian“ 
Mubhammadans in respect of transactions 


an exchange; and it is of'two kinds, aceord- 


ing as the ewaz, er exchange, 18, or isnot, | 
stipulated for .at the time of ..the gift... Ing. 
both kinds there are two distinct acts: first, < 


the original gift, and second, the.ewaz, or; 
exchange. But in the ‘heba-bil-ewaz.. of- 


= 


India, theré .is.only one, act; ‘the ewaz,; or’ 
exchange, being involved inthe .contract of - 
gift as. its direct consideration. And. all. < (5):; 
are agreed that if a person'should . say, ‘I - Dec. (N. s.) 412 (P. 0: 


> 
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t 
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observations upon this ‘ 


“jng 
which -either amount to exchange or sale." ope 
_Mr.-Baillie has explained the matter at’page:. 
122 of his Digest in the following terms:—-*-jn the matter of: | 
. “Heba-bil-ewaz means, literally, “a gift, for, ’ = erpin 


‘administered eo nomine since 


‘hardly 
Attaching’ the name of gift to at 
which is ‘said to 
‘dents,’ “(Wilson's- Digest? 


+ 
AN 
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‘ 
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~ (5)'3 L A.291 at 


e 73° 
have.given this to thee for sos much, it 
would be.asale; for the definition ‘ef sale 


isan exchange of property for property, 4 


word 
The transaction which goes by the namé@ of 
heba-bil-ewaz in India is, therefore, in reality 
not a proper heba-bil-ewaz of either kind 

but a sale: and has allthe incidents of the 
latter contract. Accordingly, possession is 
not “required to complete the transfer 
of it, though absolutely necéssary in gift 
and, what is of great importance in India. 
an undivided share in property capable of 
division may bę lawfully transferred by it 
though that cannot be done by either of 
the forms ofthe true heba-bil-ewaz." 


madan Law, 4th Edition, page 338. 
In order to obtain a clear understanding 
of the Muhammadan Law relating to gift 


it is essential to bear in mind the distinction ` 


between the true heba-bil-ewaz and the 
transaction that I have described and which 


‘in India is falsely called heba bil-ewaz. To 


attribute to both the name heba-bil-ewaz ig 
not to make them heba-bil-ewaz, and to 
define both as gift for consideration is to 
confuse two wholly distinct transactions 
To-the true heba-bil-ewaz the doctrine of 


` seisin and mushaapply alike to the original 


gift and the gift in return, but neither 
seisin nor musha apply to the false heba-bil- 


ewaz, because such a transaction is nota 
_heba at all, and “nothing more or less than 


a sale.” [Per Kemp and Seton Karr, JJ. 
in Khajooroonissa v. Rowshan Jehan (5).]. l 


2 “Such à. transaction would be governed ` ` 


by aa apie Contract Law 
including those Ohapters of the T 

of Property, Act which treat of ae ne 
exchanges, and which, like the Indian Con- 
tract Act, contain no savin 
Muhammadans. The 
of sale having confessedly 


of India; 


ceased to be 


preemption), one 


T O. -woul 
expect itto be revived : 


merely by’ 
i ransaction 
resemble såle in all inci 
of Anglo- 


-The observations of Sir Robert Collier 
in - Khajooroonissa-'v., Rowshan Jehan 45) 
, E ki = ee AN i e ; 15 


Muhammadan Law, page 338). ~ 


, 
13 


` A ~ ‘ a 
a ` AN 


l i See. 
‘also Wilson’s Digest of Anglo Mahar 


1872 (except- 


p. 307; 2 0. 184; 26 W. R. 36; 1 Ted. ; 


g clause exempt- `° 
Muhammadan. 


a? 


7k. | | e 
ahd of Sir Ford North in Chaudhri Mehdi 


Hasamv. Muhammed Hasan (6), must be 
read bearing in mind the distinctign that 


eis to be drawn between the true and the, 
e false heba-bil-ewas, In” my .opinion, the 


transaction falsely termed in India heba-bil- 
ewaz is not governed by the Muhammadan 
Law of heba, but is amenable to the general 


«< lawin India relating to contracts and the 


transfer of ‘property. 
Tested by the principles of law that I 
have endeavoured to enunciate the .deed 
of the 30th October, 1917, in my opinion, 
embodies a transaction of sale and not of 
gift. It is lacking in*at „least. two of the 
essential elements of aheba, for the donor 


_ obviously intended to transfer the property 
in consideration of the donee’s- promising” 


to carry out the terms of cl. (5), and it was 
neither possible nor contemplated that seisin 
of the consideration for the transfer should 
be given or taken, The ruling in Nawab 
Umjad Ally Khan v. Mohummdee Begum (7), 
is not ad rem. This is nota case where the 
donor, while transferring the dominion over 
the corpus to the donees, reserved to herself 
the right to the produce of the corpus during 
her lifetime, for under cl. (5) of the deed 
in suit the obligations of the donees are not 
made dependent upon the profits of the 
corpus being sufficient to meet the payments 


to be made under cl. (5), the consideration — 


for the transfer being the promise to per- 
form the acts set out incl. (5)in any event, 
and the parties agreeing that legal proceed- 
ings might betaken by Lajman to enforce 
the performance by the donees of their 
obligations under the deed. ` a 
Now, it was the common case of both 
parties at the hearing of the appeal that 


-if the transaction set out in the deed of the 


30th October, 1917, was one of sale and 
not of gift, no exception could be taken to 


the validity of the transaction; ` and the 


appeal must be determined upon the foot- 
ing that the sale conformed to all the re- 
quirements of the law. Itfollows, there- 
fore, that the right and interest of Lajman 
in the properties set out in the schedule to 
the deed passed under the ‘transaction’ to 
dhe defendagts Nos. 2 and 3., . ~ ; 


In order to ascêrtain the extent of Laj- 


man’s interest in the properties transfer-. 

(6) 331. A. 68; 239A. 439; 10 O. W.N. 706; 3 A.L. 
J. 405; 8 Bom. L. R. 387; 9O G. 196; 1 M. L. T. 163; 
40. L. J. 295 (P. O). ie E 
< g? 11 M. I. A. 5171710 W. R. P: O. 25; $ Suth. P. C.J. 
95; 2 Sar. P; O. J. 315; 20 E. R. 195. BAN 
e 


o 


+ 
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red under the deed itis necessary’ for the 
Court. to determine certain subsidiary 
issues. . 

I am of opinion, that the properties in 
schedules gha and una of the plaint were not 
given. by Lajman to her daughter, Allaralchi, 
or her grandson, Yusuf, as alleged by the 
plaintiff. Lajman, an old lady possessed 
of considerable strength of character, in my 
Opinion, never intended to make a gift'of 
these | properties during her. lifetime, al- 
though she was minded to provide that if 
she died during her Haj to Mecca they 
should pass to her daughter and her grand- 
son. She did not die on the Haj, however, 
but returned to India, and resumed posses- 
sion and control of these properties. In my 
opinion, the plaintiff failed to establish that 
“these properties were given to the alleged 
donees or that the donees accepted the gift, 


_or obtained seisin of: the property as re- 


quired by law. Another matter in issue 
is whether Lajman obtained a transfer of 
certain of the properties in suit by way 
of dower from her husband Pabnuddin. 


The learned trial Judge has held that the 


transfer of the properties alleged to have 
been made by way of,dower was not proved. 
In my opinion, the evidence adduced by the 
defendants upon this issue was vague and 
unreliable, and I am disposed to aecept the 
decision of the learned trial Judge upon 
this matter. As regards the properties in 
schedule ka, [agree with the conclusion cf 
the trial Judge upon the evidence that these 
properties belonged to Pabnuddin, and 
passed upon his death by way of inheritance 


' to Lajman, Allarakhi and Yusufs and that 


the defendants failed to prove the alleged 
gift of these properties to Lajman. Ialso 
agreé with the finding of the learned trial 
Judge with respect to schedule ga, plots 
Nos. 1-3, and Iam of opinion that inasmuch ' 
as plot No 2 was claimed by the defendants 
under the alleged oral gift which the 
defendante have failed to establish, the 


‘plaintiff upon the evidence is entitled also 
-to plot No. 2. Plots Nos. 2 and 3 of schedule 


cha were claimed by the defendants under 
the cral gift which has not been proved, and 
I agree with the learned trial Judge that 
the defence that plots Nos.1 and 4 were 


. purchased by Lajman in the benami of 


Yusuf was not established, and I am of 
opinion, that his decision in respect of the 
property in schedule cha also is correet, 

In the result the appeal willbe allowed . 


in part, anda decree will be passed varying 
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the decree of the trial Judge in the sense 
that I have indicated. The cross-objection, 
not being pressed, is dismissed. | l 

B. B, Ghose, J.—I quite agree.in the 


opinion of my learned brother with regard ° 


to the application of the doctrine of musha 
which has been carefully and exhaustively 
set forth in the judgment just now deliver- 
ed and there is nothing whichI can usefully 
add. Ialso agree that the transaction in 
question under Ex. K doesnot fall under, 
and is not governed: by the Muhammadan 
Law but isone which must be dealt with 
according to the Statute Lawof India. The 
| appeal must,.therefore, be decreed in part 
with regard to the interest of Lajman and 
the properties included’ in Ex. K. - : 

By the Court.—The appeal is decreed 
with regard to—(1) 49/144th share of the 
lands in schedule “ka” of the plaint. — 

(2) 53/288th share of the lands in schedule 
“ka” of the plaint, 

(3)-11/36th share of -plots Nos, 1 and 3 in 
schedule “ga” of theplaint. - 

(4) the whole of the lands in schedules 
“gha” and “una” and : 

(5) 1/6th share of plots Nos. 1 and 4 in 
schedule “cha” of the-plaint. 

The decree of the -Subordinate 
will be varied by dismissing the plaintiff's 
claim to the extent of the properties stated 
above, ae 
“The appellants will get half their costs 
against the plaintifis-respondents in this 
Court and against the plaintifis in the 
lower Court. . . 

ALN. A. 


Appeal allowed in part. 


' NAGPUR JUDICIAL COMMIS-. 
- = SIONER’S COURT. ` 
First Crvin APPEAL No. 63 or 1925. 
July 12,1927." 
-` Present:—Mr. Findlay, J..O., and: 
l Mr. Macnair, A. J. C. i 
Moulvi SYED MAHEBUB HUSAIN AND 
— OTHERS—PLAINTIFFS—APPELLAN1S 
l VETSUS | a 
NASIRUDDIN AND oTHERS—DEFENDANTS 
—RESPONDENTS. -  ' g 
Muhammadan Law—Gift—Hanafi Law—Conditions 
derogating from gift, validity of—Sunni Law—Wakf, 
whether can be created by Wall. 


According to the Hanafi Law “any. derogation - 


rom the completeness of the gift is null; and, if then 


d x -= ` 


MAHEBUB BUSSAIN V. NASIRUDDIN. _- 


Will. [p. 78, col. 29]. 


4 


Judge — 


78 


intention to give to the donee the entire subj ect-maáter 
of the gift be clear, subsequent conditlonse derogat- 


_ ing from or limiting the extent of the right*would be 
@ 


null-and void. ; [p. 77, col. 2.] 


A Sunni Muhammadan can create a valid wakf by i 


i Badar Ali Khany. Anjuman Ara Begam (1), fol? 
owed. 4 ° 
. Appeal against the decree of the Addi- 
tional District Judge, Nagpur, dated. the 
a January, 1925, in Civil Suit No. 34 of 
Mr. D. W.: Kathalay, for the Appellants. 
Massrs. Y. V. Jakatdar, M. K. Padhay, 
R. B. Gadgil, Fida Hussain, M. B. Niyogi 
and W. R. Puranik, for the Respondents. 


JUDGMENT.—The suit out of which 
this appeal arises was instituted by Moulvi 
Mahebub Husainas mutawallt and trustee 
of a wakf alleged to have been created 
by Musammat Kulsambi, the widow of. a 
Sunni Muhammadan. Certain other per- 
sons alleged by the defendant to be eo- 
trustees were subsequently joined as plain- 
tifs. Admittedly the property claimed 
valued at Rs. 40,700, belonged to Musam- 
mat Kulsambi who died on 9th September 
1919. -The plaint alleges that on 19th J uly, 
1912, she executed a deed styled as wasi- 
yatnama by which the property became 
the waky property and Musammat Kulsambi, 
the mutawalli, by a subsequent deed dated 
27th May, 1915, styled as amanatnama 
she entrusted her property to the plaintiff, 
directing that he should consult certain 
other -persons ; a list was given of the pio- 
perty, and it was directed that the income 
should be utilised in accordance with -the 
prior wasiyainama and in other suitable 
works. This later deed constituted the 
plaintiff the mutawalli and trustee of the 
wakf. The plaint makes mention of four 
deeds - of gift, dated Sth May, 1913 
5th. March, 1918, 20th June, 1919 and 20th 
June, 1919," It is urged that as a wakf 
was created on 19th July, 1912, Musammat 
Kulsambi had no power to give away the 
property after that deed. The execution of 


- the deeds isalso challenged, and it is al- 
eleged that the deeds are invalid as they 
were. nos accompanied by delivery of pos- 


session. It is stated that the three last 


-deeds ‘were obtainede, by undue influence 
. and that Musammat Kulsambj was not ine 


her’.senseson 20th June, 1919. It is alleg- 

ed: that Musammat Kulsambi died, leaving 

ho, heirs. ...- d ° $ 

_ There -are three sets of defendants: 

(1) representatives of Aliuddin, who chaim- _ 
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ed°’certgin.property under three of the gift 1915, except the property mentioned in 
deeds, one dated. oth March, 1918, andthe the gift deed dated 5th March, 1918. ` ` 

“e others dated 20th June, 1919; (2) repre- Against this decree four appeals have 
sentatives of Musammat Kamarunnissa been filed. In First Appeal No, 44 of 1925 
` Bagam, who claimed possession of other “the appellants are the heirs of Musammat 
°. property under the gift deed dated 5th May; Kulsambi anda person who purchased from 
° 1913, and one of the deeds dated 20ih June, an heir during the pendency of the suit, 
1919 ; (3) persons (with their representa- First Appeal No. 64 of 1995 is filed by 
. tives) who took possession ofthe remaining Nasiruddin, a successor-in-title of Alimud: 
property of ‘Musammat Kulsambi.at her din, one of the donees. First Appeal No, 
death claiming to be her heirs,.” - 65 of 1925 is filed by Musammat Kamar- 
The main defences were as follows: (1) wunnissa, the other donee. In First Appeal 
The deeds dated 19th July, 1912, and 27th No. 63 of 1925 the appellants are the plaint- 
May, 1915, were not duly executed or at- iffs. This judgment governs the disposal 
tested. (2) In any casey the deed dated ofall these four appeals. 
19th July, 1912, is merely a Will, and the We first deal with the plaintiffs’ appeal. 
deed dated 27th May, 1915, refers only to It is first urged that the deed dated 3rd 
the management ofthe property. Musam- July, 1912, isnot a Will buta wakf inter 
“ mat Kulsambi then had full power to make vos, The deed is termed a wastyainama . 
gifts ofthe property and did make the or Will. It contains a clause: “ The en- 
gifts -to which the plaint makes reference. tire property shall, however, remain in my ` 
(3) Defendants Nos. 4 and 5 claimed tobe’ possession during my lifetime and I am 
the heirs of Musammat Kulsambi; in the the owner of it.” There is a post-script 
presence of heirsa Will could have only added- some days after the Will was execut- 
a limited effect. (4) Defendants Nos. 4 and ed (lyth July, 1912), which is evidently 
5 also urged that Musammat Kulsambi had” intended to remove any possible doubt re- 
lost her memory and intelligence, and all garding the nature of the deed. The post- 
documents executed subsequent to- 1808, script is translated: “ The conditions men- 
were obtained from her by false representa- tioned: above will be given effect to after 
tion and influence. 3 my death.” We fully agree with the con- 
The findings of the learned Additional clusions of the trial Judge stated in paras. 
District Judge are as follows : (1) The deeds 12 and 13o0fhis judgment. The deed was 
dated 19th July, 1912, and 27th May, 1915, . clearly a Will. Tke motive which induced 
were duly executed and attested and Musam- Musammat Kulsambi to execute the Will 
mat Kulsambi executed them of her free would probably induce her to spend money : 
will when in full possession of her senses. during her lifetime on the objects to whicn 
(2) The deed dated 19th July, 1912,-is a the income of her-property after her death 
Will, and the deed dated. 27th May, 1915, was to be devoted, but there was mo need 
merely gives certain persons authority to’ for her. to divest herself of her property 
act as Musammat Kulsumbi’s agents and, during her lifetime when she herself could 
managers during her lifetime, and modi-' devote such income asshe pleased to the 
fies the directions in the Will. (3) Musam- objects mentioned in the Will. The terms 
mat Kulsambi thus retained, power to give of the document are clear and she did not 
away her property. She did effectively. give divest herself of the property. 
away the property by the deeds- dated Sth: - It isnext urged that even if the deed 
May, 1913, and 5th March, 1918. (4)The dated 19th July, 1912, was a Will, Musam- 
two deeds dated 20th June, 1919,are of ‘no mat Kulsambi divested herself of the owner-: <, 
effect. It is difficult to say that -the neces- ship of the property by means of the deed : 
sary formalities regarding execution- and e (Ex. P-24) dated 27th May, 1915. The . 
attestation were duly observed or‘that.Kul- finding of the learned Additional District . 
sambi clearly understood the substance of Judge on this point is contained in paras, - 
éhe deeds. Apart firém this no possession 14 to 17 of the judgment. We have little ` 
' ewas delivered. (5) Musammat Kulsambi.-: to add to the reasoning contained in these . 
deft no heirs and, therefore, was compétent >: paras: The deed is termed amanatnama 
to gies of all her property by Will...” and was intended to provide for the manage- 
-On these findings the plaintifis:.weré ment ofher property. Sbe was a Muhamma- | 
given a decree for possession of the proper- -dan lady,-and had she wished to part with 
ty mentioned in the, deed dated 27th May, cher -property, she. would have spoken of. 
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creating a wakf. The deed begins by 
saying: “I ‘have now grown too old. It 
is not known when I might breathe my 
last. I, therefore, desire that all the pro- 
perty that I hold should be properly manag- 
ed during my ‘lifetime as well as after 
my death. It ison .this account that I 
entrust from this date, of my free will 
and consent, allof my property to Janab 
Moulana Moulvi Syed.” Later, after des- 
cribing the property, the document states 
that the income would be utilised in ac- 
cordance with the Will dated the 31st July, 
1912. Towards the close of the document 
there is another sentence : “ The amount 
of income—whatever it may be—irom the 
property mentioned above shall remain with 
me and I shall personally make payments 
_ from it towards expenses and other items.. 

We agree with the learned Judge that this 
document entrusts the plaintiff with the 
management of the old lady's property 
and directs him to utilise the income for 
the objects mentioned in -the previous 
Will ; but the document makes it clear that 
the property and incomecontinued to be- 
long to the executant. Plaintiff No. 1 was, 
as the learned Judge states, appointed a 
manager. It ‘is true that the word muta- 
walli is used in oneclause but the execut- 
ant meant to provide for the management 
of her property after her death as well as 
during: her life, After her death plaintiff 
No. 1 would be rightly termeda muta- 
walli. 7 TE 

_ * ki 

The‘next point raised is with regard to 
the: deed: Ex. 1: D-26 dated 5th March, 1918. 
This: is a deed of gift in favour of Alimud- 
din: Execution of the deed is not chal- 
lenged: before us. It is first urged that 
Alimuddin occupied -a position of active 


* 


MAHHBOB HUSSAIN. V, NASIRUDDIN. >, 


- 


T 
gift to- Alimuddin - himself. -We do mot 
think that, on the date qn which this 


document was executed, the relatiofis ket- e 


ween “Musammat Kulsambiand Alimuddin, 


were such that the latter was in a position, 


.to dominate the will of theformer, There 


confidence towards Musammat Kulsampi : 


and obtained executionof this deed through 


misrepresentation and undue influence.’ 


Alimuddin, though the agent of Musammat. 
Kulsambi, was little more. than a boy 


while -Kulsambi appears to-have been a. 


very capable old lady.’ As the learned Judge 
of the lower Court has remarked, it -was 
quite natural that Musammat Kulsambi 
should make a gift of -the property ‘to’ 


Alimuddin. - When she” made a,gift to 


‘Kamarunnissa in 1913, she gave as one of 
her reasons for doing so that ,Kamarun- 


nissa was to be married to Alimuddin. - 


‘When. the marriage did not take place, it 
geems very natural that she should make a. 


is no evidence of any value that Alimud- e 


din did exercise undue influence, There 
is evidence that Alimuddin entered into 


‘possession about the time tbe gift was 


made, Musammat Kulsambi lived for 18 
months after the execution of the deed and 
appears to have been quite capable of 
taking steps to r&écover possession. We 
agree, therefore, that the deed was not 
obtained by ufidus influence or misrepre- 
sentation. | 

It is next urged that the-deed Ex. 1 D- 
26 merely conveys a restricted estate to 
Alimuddin and any direct descendants 
which ‘he might have. The deed contains 
a clause which is translated: “You and 
your descendants will enjoy it. You may ` 
do so. Your near and distant relatives 
have no right to'and interest in the pro- 
perty mentioned.” But the deed does not 
prohibit the donee from disposing of the pro- 
perty, nor does it contain a clear statement 
that the property will revert to the donor if 
the donee dies without-heirs, According to` 
the Hanafi Law “any derogation from the 
completeness’ of the gift-is null; and, if 
the intention to give to the donee the entire 
subject-matter. of the gift-be clear, subse- 
quent conditions derogating from or limit- 


ing. the extent of the right would be null 


and void, (Ameer Ali’s Muhammadan. Law, 
4th Edition, Volume I, page 134). As the 
learned author subsequently states,’ where 
there isaclear intention to maketo A a 
gift ef the corpus of a thing, and itis eon- 
ditioned that he should take -a limited 


interest in it ortakeit only for his life, the ` 


condition would be void and the gift would 


take effect absolutely.. In the present cage, 


even if the clause “your near and distant 
relatives haveno right to and interest in 
the property mentioned” was meant to de- 


jract from the completeness of the gift, the 


condition is void. 


“The next point urged in appealisthat - 


the. plaintiffs sheuld shave. 
decree for. Mouza Kharbi, 
3 <a ai v- oe -> ki: 


been given a 
e : 
% 


We are ofopinion, then, that, in spite ef 
the fact that Mouza Kharbi does not appear 
in the list of. property given in the déed 


e - 
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Ex. P.24,sit is "governed by the provisions of 


the Will datet 8rd July, 1912. 
The only point which remains to he con- 


sidered in this appeal is tbe allegation that, 


e thé lower Court’s orders regarding coats 
are against. law and principle. We agree 
that as defendants Nos. 4 to 6 and 8 were 
entirely unsuccessful, they should have 
been directed to bear the costs of the plaint- 
iffs which were incurred owing to their 
defencé. <A direction will be entered in the 
deeree that these defendants should pay 
Rs. 510 tothe plaintifis pn account of costs. 
These defendants must pay costs in this 
Court, calculated on Ra. 310,.to the plaintiffs- 
appellants. Theremaining coste incurred 
by the appellants in this appeal will be 
divided in proportion to the value of the 
reliefs claimed in the appeal against the 
Ist and 2nd sets of defendants respect- 
ively: the costs incurred by each set will 
be calculated by allowing Counsel's fee on 
the value ofthe relief claimed against that 
set: the costs so calculated will be borne 
in proportion to success: and failure. 
The order of the first Court regarding costs 
is not varied except as directed at thé be- 
ginning of this paragraph. 

We next deal-with First Appeal No. 44 
of 1925, The deed dated 19th July, 1912, 
is attacked for various reasons. . We accept 
the finding of the lower Court contained 
in para. ll of its judgment that loss of the 
original has been proved. There is no 
reason whatever to‘doubt the evidence that 
this deed was duly executed although the 
witnesses, who depose to an event which 
took place many years ago, are to some 
extent diserepant. There is very strong 
evidence that Musammat Kulsambi was in 
1912 and subsequent years in full possession 
of her senses: in 1915, three years later, 
she executed a document which refers. to 
the document dated 19th. July, 1912: she was 
later examined by an Extra Assistant Com- 
missioner, and appeared to him a perfectly 
capable old lady: we may refer to paras. 16 
to ‘18 of the lower Court's judgment on this 
point, 
suspecting that she acted under undue in- 


~ fluence when She exeeuted the Will: she was 
o still of the same mind when she executed 


the deed dated 27th May, 1915, and when 
she was subsequently examined by the 
Yixtra Assistant Commissioner. a 
The considerations we have mentioned 
show that the later deed dated 27th May, 
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1915, was freely executed with full under- 
standing. -> Gi 
It is urged that the deed dated 19th 
July, 1912, was inoperative as a Will: but it 
is well-known law that a Sunni Muhammad- 
an” can create a valid wakf by a Will: 
i Ali Khan v. Anjuman Ara Begam 
1). i 


No argument has been led before us on 
ground No. 7 of the appeal which asserts 
that Musammat Kulsambi is proved to have 
left heirs. No defect in the examination of 
parties and in the framing of issues is 
pointed out to us. The remaining grounds 
of appeal do not require discussion. As 
Musammat Kulsambi left no heirs, she was 
competent to dispose of all her property by 
a Will. First Appeal No. 44 of 1925, there- 


. fore, fails andis dismissed with costs on the - 
appellants. 


We next deal with First Appeal No. 64 
of 1925 filed by. Nasiruddin, the heir of 
Alimuddin. We have already held that the . 
deeds dated 19th July, 1912, and 27th May, 
1915 are valid. There is no such con- 
tradiction between the terms of the deeds 
as would prevent effect being given to their 
provisione. As Musammat Kulsambi left 
no heirs, she had power to will away the 
whole of her property. ale 


Grounds Nos. 7 to 10 of this appeal refer 
to the deeds of gifts dated 20th June, 1919, 
We remark that the finding of the lower 
Oourt regarding the validity of these deeds 
(Exs. 1 D-28 and 1 D-29) is not very clear. 
The Sub-Registrar was summoned to the 
house of Musammat Kulsambi, and she 
admitted execution before him. We see 
no reason to doubt that the deeds were pro- 
perly executed and attested, and that 
Musammat Kulsambi understood them. 
But Musammat Kulsambi was an old lady. 
and was extremely ill. Alimuddin and 
Kamarunnissa were the inmates of her 
house and were in a position to exercise 
influence over the old lady. The documents’ 
themselves are suspicious. Exhibit 1 D-29. 
makes.a gift to Alimuddin and Musammat 
Kamarunnissa as, a present on their ap-, 
proaching marriage. The document does 
not mention that a substantial gift had. 
been made six years before in prospect of 
this marriage, It is clear that, Musammat 
Kuleambi had for many years proposed to. 


leave the property sufficient to provide for. 


(1) 25 A. 236; 30 I. A. 90; 7.0, W, N. 465; 5 Bom, Ly 
R, 410; 8 Sax. P. O, J. 397 (P, ©), : s 
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specified charitable works: after the very 
valuable property detailed in Exs. 1 D.28, 
9l and 29 had been given, there:was little 


left for the charities mentioned in the Will. 
It, therefore, appears to us that the old lady 


who was probably weak bothin body and. 


mind, executed these documents as a result 
of undue influence. 

We also agree with the learned Addi- 
tional District Judge that there is no evi- 
dence of any value regarding delivery of 
possession. Musammat Kulsambi was too 
weak totake any steps for such delivery. 
The gifts are, therefore, invalid for this 
reason. First Appeal No. 64 of 1920, 
therefore, fails and is dismissed with costs 
on the appellant. 

First Appeal No. 65 of 1925 raises no 

_ points other than those already discussed. 


It is, therefore, dismissed with costs on the 


appellant. 
AN. A. Appeal No. 63 allowed in part. 


Appeals Nos. 44, 64, 65 dismissed, 


—————— aran 


OUDH CHIEF COURT. 
SEconp Civin APPEAL No. 168 or 1927. 
September 5, 1927, 

Present :—Mr. Justice Raza, 
Bhiaya DURGA PRASAD SINGH— 
PLAINTIFF—A PPELLANT 
VETSUS 
MUMTAZ ALI AND oTHERS—DEFENDANTS— 

RESPONDENTS. 

Grove—Rights of grove-holder—Planting of new 
trees—Culfivation on grove land—Cultivation merely 
auxiliary to use of grove land—Ejectment—Injunc- 
ton. 

Although a grove-holder cannot plant new trees, yet 
he cannot be restrained from cultivating the grove 
land so long the character of the land is not altered 
by such cultivation. If no trees have been cut down 
to make room for cultivation, any cultivation that 
takes place is auxiliary to its use as & grove. | 

Second appeal from the judgment and 
decree of the Subordinate Judge, Gonda, 
dated the 2lst March, 1927, setting aside 


that of the Munsif, Utraula, District Gonda, . 


dated the 5th January, 1927. 

Messrs. A. P, Sen and 8S, C. Das, for the 
Appellant. 

Mr. Mahmud Beg, for the Respondents. 


JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge, Gonda, 
dated the 2lst March, 1927, setting aside 
a decree of Munsif, Utraula, dated the th 
January, 1927. 
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‘land without the plaintiff's 


s ETA 
. . > 
The dispute in this case relates. to, grove 


1193 old . sn se ; : 
No. ssisesenpin village Joori® Kooiyan, in 


the District of Gonda. 


» The plaintiff's allegation was that he. 


defendants had wrongfully planted njne 
new trees inthe grove and cultivated, 63 
land of the plot, in 1924. It was also alleg- 
ed that the defendants could not plant new 
trees or cultivate any portion o£ the grove 
er 
The plaintiff, therefore, brought OPT o 
get thə new trees uprooted and for a per- 
petual injunction to restrain the defend- 
ants from cultivating the grove land. 

The suit was ĉontested by the defendants. 
They denied that they had planted any 
new trees. Their defence was that the plot 
retained the character of a grove and no 
injunction should, therefore, be granted. 

The learned Munsif found that no new 
trees stood on the plot and the new trees 
which had been planted, were uprooted by 
the defendants. He found also that under 


` the village custom the defendants had no 


right to cultivate any portion of the grove 
land. He, therefore, granted the perpetual 
injunction sued for. 

The defendants appealed and theira 

ppeal 

was allowed by the learned Subordi 
Judge of Gonda. ` R 
_ The plaintiff has now come to this Court 
In second appeal. 

1 think there is no substanee in this 
appeal, 


The plaintiff's case isnot based on any 
contract. Itis based on custom only. The 
question of license also does not arise in 
this case. There is no evidence to show 
what were the conditions of the license or 
the terms of contract (if any). 

- The plaintiff relies on the village wajiba 
ul-arz (Ex. 4); but there is nothing in the 
wajib-ul-arz to show that the grove-holders 
had no right to cultivate portions of their 
grove land. It is clear that the plaintiff 


cannot eject the defendants so long as the ` 


lotretains the character of a grove. The 
grove-holders cannot plant new trees, of 
course, but there is no reason why th 


should not be allowedeto enjoy the grove. 


(land and trees), so long as.the plot retains e 


the character of a grove. I have examined 


the wajib-ul-arz carefally, In my opinion 
the wajib-ul-arz does not help the plaintif 
in this case. I should like to note that 
the expression ‘ patdawar-i-bagh ', in *the 
nee rae 
e 

e `° e?” 
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ai 
wWajib-ul-arz is very significant and compre- 
hensiye. I am inclined to think that that 


expression, rather, helps the defendants’ 
ecase. There is no evidence to show that 


e the defendants have not “got the right in” 


question under the village custom. The 
evidence on which the plaintiff relies is the 
wajib-ul-arz, butthe wajib-ul-are does not 


. ‘help the plaintifs casey as already observ- 


ed. The Idarned Subordinate Judge has. 


rightlye found that cultivation of a portion 
of the grove land does not in any way 
affect the plaintiffs title or decrease the 
value of the property. It is neitheralleged 
nor shown that any trees have been cut 
down to make room for cultivation. The 
plot is still a grove and any cultivation 
that takes place in itis auxiliary to its use 
as a grove. I think.the ruling in Suraj 
Bakhsh v. Ram Anand (1) helps the defend- 
ants in this case. 

In my opinion, the learned Subordinate 
Judge was‘perfectly right in rejecting the 
plaintifi's claim for the injunction in ques- 
tion. The plaintiff is not entitled to any 
relief. The suit was rightly dismissed. 
No case has been made out to disturb the 
judgment of the learned Subordinate Judge. 
I dismiss the appeal with costs. 

G. H. Appeal dismissed. 


A. N. A. : 
. (1) 97 Ind. Cas. 882; 3 O. W.N., 630; A. W. N. 1926 
Oudh 549, 
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CALCUTTA HIGH COURT. 
Civit Rore ‘No. 671 oF 1927, 
Augusti2, 1927. 

Present:—Mc. Justice Mukerji and 
Mr. Justice Mallik. 
GIRISH CHANDRA SANYAL AND OTHERS 
— PLAINTIFF8—PR&TITIONERS : 

Versus ef 
Tur SECRETARY or STATE ror 
INDIA ın COUNOLL AND ANOTAER— 
DEFENDANTS— OPPOSITE PARTIES. 

Court Fees Act (VII of 1870), s. 7, cls. (ww), (0), (d) 
—Suit for declaration of invalidity of levy of tax® 
and compensation under General Police Act (LV of 186 1) 
aed injunction grestraming realisation—Court-fee— 

e Valuation of suit—Plaimtrffs’ right to value—Admis- 
e sion as to method of valuation, whether binding— 


ion of laf. ate 

. sak Nia the validity of an imposition 
ofta% and cgmpensation uAder ss. 15 and 15-A of the 
General Police Act, 1861, and praying for a declara- 
tion and a permanent injunction restraining the 
realésation of the amount, under the jrovisions of 
ps, 386 and 387 of the Oriminal Procedure Code, falla 


e 
r è = - t . 
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Within s. 7, cls. (iv), (c) and (d) of the Court Fees Act 
and the amount of Court-fees payable therefor has 


to be computed according to the amount at which 
the relief is valued in the plaint, provided that such 
valuation is not arbitrary. [p. 80, col. 2; p. 81, col. 1] 

The value of the relief in such a case is its value 
to the plaintiff and not necessarily the value of the 
properties or amounts involved. [p. 8], col. 1.) 

A party is not concluded by an admission made 
by him in respect of the proper method of valua- 
Lian to be adopted for purposes of Court-fees inasmuch 
as the question is one of law and not of fact. [ibid.] 


, Rule against an order of the Sub Judge, 
First Court at Pabna, dated the 20th May, 
1927, in Declaratory Suit: No.- 1090f 1927. 
Babu Brojo Lal Chakravarti, Dr. Bijan 
Kumar Mukherjee and Babu Surajit Ch. 
Lahiri, for the Petitioners. < 
Rai Dwarka Nath Chakřavarti Bahadur 
and Babu Surendra Nath Guha, for the Op-. 
Tosite Parties, 


JUBGMENT.—The only question in. 
this Rule is whether the Court-fees paid 
on the plaint are adequate. 

The plaint, in substance, challenges the 
validity of the imposition which purports 
to have been made under ss. 15 and 15-A 
of the General Police Act (V of 1351) and 
the mode in which the amounts are about 
to be realized, namely, in accordance with 
ss. 386 and 387 of the Code of Criminal 
Procedure, which is oneof the modes pro- 
vided for in 8.16 of the said Act. The 
prayers arefor certain declaration- and a 
permanent injunction restraining:the reali- 
zation of the amounts by the said method. 

The Subordinate Judge is of opinion that 
Rs. 1,682 and Rs, 18,301 are the amounts of 
tax and compensation that remain uns- 
realised, and the suit, therefore, relates to~“ 
the plaintiffs’ liabilities which should be 
assessed at the sum total of these’ two 
amounts. He thinks thatthereliefs sought 
for in the plaint involve declarations in 
respect of such liabilities and an injunction 
restraining the realization of the said 
amount and that, therefore, “the Court-fees 
should be paid ad valorem on the aggre-' 
gate of the aforesaid two amounts. 

‘The reliefs sought for in the ‘plaint 
come within s. 7, cl. iv (e) and (d) of the’ 
Oourt Fees Act. ‘Prima facie, in accordance 
with the terms of that section, the amount’ 
of fee isto be computed ,according to the 
amount at which the relief sought is valued 
in the plaint. Of course, the valuation - 
should not be arbitrary and any device to ` 
evade the payment of proper Court-feeg by 
casting the prayers in a way so as. to. 
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admit of lesser Oourt-fees being paid 
Should be’ guarded against and for. that 
purpose, it is necessary to look to 
the substance of the allegations made 
and of the reliefs sought for. On the 


other hand, the value ofthe relief is its . 


value tothe plaintiffand not necessarily the 
value ofthe property involved. 

In the present case, leaving aside the 
declarations which by themselves do not 
affect the question of Court-fees, the conse- 
quential relief sought for is not recovery 
of the amounts which have been imposed, 
for they havenot yet been realized—what 
has been realized is outside the scope of the 
suit—but a permanent injunction restrain- 
ing the realization thereof by a particular 
process. There isno knowing whether by 
the said process the entire amounts yęt 
unrealized will be realized. The value of 
the injunction to the plaintifis is really: 
the value at which the injury to the plaint- 
iffg should be assessed. , It is impossible 
to say that Rs. 5,100 is inadequate or 
arbitrarily low from that point of view, and 
so long as thiscannot be said, the plaint- 
‘fis’ valuation must necessarily be accepted 
under s. 7 of the Court-Fees Act. 

In fairness to the learned Subordinate 
Judge, however, it must be said that the 
view he has taken is founded upon 
statement which is contained in a petition 
filed on behalf of the plaintiffs who were 
on the record at one particular stage of 
the proceedings. The question, however, 
is one of law and not of fact and it can- 
not be said that by that statement either 
they nor,those who came in as plaintifs 
afterwards are concluded. ; 

Weare accordingly of opinion that the 
Rule should be made absolute. We set 
aside the order complained against and 
direct that the trial of the suit be proceed-. 
ed withon the plaint as it stands. The costs 
of this Rule—hearing fee being assessed 
at-three gold mohurs—will be costs in the. 


cause. 


A. N. A, Rule made absolute. 


JADEO Y, VITHOBA. 


ĝt 
NAGPUR J UDIYCIAL COMMIS- 
SIONER’S COURT. e 
Gaconp APPEAL No, 221°B oF 1926. 
° July 11, 1927. TE. e 
Present:—Mr. Kinkhede, A. JLO. ° 
JAGDEO AND oTHERS—PLAINTIFFS— 
i APPELLANTS ° 
< versus 
VITHOBA AND OTHERS—DEFENDANTS— , 
RESPONDENTS. 


Evidence Act (I of 1872), ss. 82 (6), 90—Ancient 
pedigree-table—Contents corroborated in material paris 
—- Presumption of genuineness, 

Where a pedigree-table satisfies the conditions 
prescribed by ss. 32+(6) and 80 of the Evidence 
‘Act and the relationship described therein is 
corroborated in material parts by other evidence, a 
presumption should be made in favour of its genuine- 
ness. [p. 82, col. 2.] 

Jahangir v. Sheoraj Singh (1), Lahanu v. Motiram 
(2)and Namdeo v. Ganoba (3), relied on. | 
Appeal against the decision of the First 


"Additional District Judge, Akola, dated the 


12th February, 1926, in Civil Appeal No, 222 
of 1920. 

Mr. P. B. Gole, for the Appellants. 

Mr. V. K. Rajwade, for the Respondents. 

JUDGMENT.—This is an appeal by 
the plaintiffs who have lost their suit in 
both the Courts below. They claim certain 
property as reversioners after the death of 
one Musammat Savitri, the widow af one 
Raisingh, They claim to be the descend- 
ants of Danaji who is said to be the com- 
mon ancestor. Defendants denied the re- 
lationship and stated that Danaji had only 
two sons Khanaji and Janaji; whereas the 
plaintiffs’ contention was ‘that Makram, 
through whom they traced their descent, 
was also one of the sons of Danaji. 

The Court of first instance held that 
plaintiffs were not the reversioners and had 
no right to sue, and on that ground dis- 
missed the suit. . Plaintiffs preferred an 
appeal to the First Additional District 


Judge, Akola, who dismissed the appeal and 


confirmed the dismissal of the suit. ‘They 
have, therefore, come up in second appeal 
to this Court. 

The lower Appellate Court rightly re- 
marks that the main strength of the plaints 
*fs' case lies in the genealogical tree (Hx. 
P-5) produced by Pundlik (P. W. No. 2); 
The said witness has, deposed that the 
pedigree was prepared by his grandfather, 
Bhagwan, as he learnt frome his father, 
Plaintiffs have examined Witnesses 
P, W.. No. 2, No 3 And 
Pp W. No. 5 to prove the several links 
in the pedigree; even tha defendants’ 

r F 
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g 
witnesses D. W. No. 2, D. W. No. 3 and 
D. W. No.5 haye proved the family tree in 
certainedegrees. Thus in the words of the 


.*Additional District Judge himself ‘the evi- 


» ultimately, 


| 


ence on the record proves the tree for 
about 4 generations’ but no further. He, 
concluded that the evidence 
tailed to establish the immediate relation- 
ship of the plaintiffs with the deceased 
Raisingh. The reasoning on which this 
conclusign is based is stated in these words 
in the judgment, “It is difficult to believe 
in the truth of the genealogy produced 
because it tallies with the-relations of the 
existing persons merely without proof of 
other material circumstances which shall 
establish its genuineness.” It is also re- 
marked that “none of thé witnesses prove 
the entire pedigree as given in this tree but 
only parts of these are proved.” It will. 
thus be seen that the learned Additional 
District Judge treats the document as part- 
ly proved, but at the same time for want of 
evidence to prove the remote links in the 
pedigree entertains suspicion as regards its 
genuineness. He has, however, not come to a 
definite finding that the document is not. 
genuine, 

It thus appears that in the opinion of the 
Additional District Judge some more proof 
was necessary to enable him to come.to 
the conclusion that the entire pedigree was 
proved as that alone would have established 
the plaintiffs’ relationship with the deceased 
Raisingh. In this state of evidence and 
findings the plaintiffs-appellants urge that if 
the statement of relationship contained in. 
genealogical tree is proved to be true in 
material parts, and it is also proved that it 
had come into the hards of the witness who 
produced it from his ancestors who were 
dead and gone at the time of the present 
controversy, the Court of Appeal below was 
bound to presume that the rest of the state- 
ment of relationship contained therein was 
also correct in view of the provisions of 


8, 32 (6) of the Indian Evidence Act. Except 


the testimony of plaintiff as P. W. No. 1 
and of P. W. No, 2 there is no independent 
evidence on record to prove the handwrit-° 
ing of the genealogical tree. The statement. 
of P. W. No. 2? that kis father used to say. 


e that the genealogical tree was prepared by 


Bhagwan, his father, uncorroborated though 

it ig, makes the docyment more than 30. 

years old #s Bhagwan is said to have died 

more than 32 years ago, In my opinion, the 

ower Appellate Court before proceeding to 
e 


s 
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consider the weight: to be attached to 

Ex, P-5 ought to have come to a definite 
finding whether that document is, genuine 
or not in all its particulars, In judging its 
‘evidentiary value before judging its 
genuineness it has really put the cart be- 
fore the horse. In view of the fact that 
the relationship as described therein was 
corroborated in material parts by the oral 
testimony of plaintiffs’ witnesses, as also of 
defendants’ witnesses, and of the prima 
facie believable evidence on record that 
Bhagwan its author had died more than 
32 years prior to the present litigation, and 
of the further circumstance that it prima 
facie satisfies all the conditions prescribed 
by.s.32 (6) of the Indian Evidence Act, 
and also of s. 90 of the said Act, I think the 
learned Judge ought to have made a pre- 
sumption in favour of its genuineness, 
This view finds ample su pport in the case 
of Jahangir v. Sheoraj Singh (1) and Lahanu 
v. Motiram (2). In those cases there was no 
evidence to show who had actually written 
the document. In any ease the document 
In question was admissible and had a great 
evidentiary value as a statement of a de- 
ceased relation of Raisingh, the last male 


‘holder, or at any rate of the witness’s ances- 


tor who must be taken to have adopted it, 
as pointed out by this Court in Namdeo v. 
Ganoba (3). i 

Under these circumstances, I think. this 
is a fit case for the exercise of the jurisdic- 
tion vested in me under s. 103 of the Civil 
Procedure Code of recording my findings 
on the crucial point left undecided by the 
lower Appellate Court, namely, the genuine- 
ness or otherwise ofthe genealogical tree, 
as.given in Ex. P-5. On going through the 
entire evidence on record and judging of 
the facts of the case in the light of the .pre- 
sumption above referred to, and in the 


- absence of any evidence to the contrary, | 


hold that the mere circumstance that the 
genealogical tree was not previously pro-., 
duced in any Court of law is not sufficient 
to outweigh the presumption of genuineness 
which I make in respect of Ex. P-5 so far as 
the links beyond 4 generations are con- 
cerned, I accordingly find that Ex. P.5 
taken as a whole amply proves that the 
plaintifs were related to the common an- 


y) 30 Ind, Cas. 505; 37 A. 600; 13 A. L. J. 817. 
2) 63 Ind. Oas. 968. , 
o 86 Ind, Cas. 847; 8 N, L, J, 29; A, I, R, 1025 Nag, 
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cestor, Danaji, through: Makram who was 
one of his sons. ; 

As the guit was dismissed on the sole 
ground that the plaintiffs’ relationship was 
not established,-and as differing from the 
Courts below I hold that it is established, 
I remand the case to the Court of first 
instance for the decision of the rest of the 
points involved but left undecided. Appel- 
lants will get refunds of Court-fees paid on 
the memoranda of appeal to this Court and 
the lower Appellate Court, Other costs of 
both the appeals will be paid by the re- 
spondents. Costs in the first Court will be 
costs in the suit, 


ALN, A. Case remanded. 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 49 
orf 13925, 

` August 3, 1927. 
Present:—Mr. Justice Ross and 
Mr. Justice Wort. 
NAGINA SINGH—PLAINTIEE— 
APPELLANT 
versus 


RAMJANAM SINGH—Dsrenpant— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
—Incorrect certified copy admitted in evidence— 
Appellate Court admitting another certified copy—In- 
correctness of copy—Sufficient cause for additional 
evidence, ~- 

Where a certified copy of a deposition was filed 
by the plaintiff ia support of his case and the District 
Judge in #lealing with the matter on appeal took 
into evidence another certified copy of that deposi- 
tion which differed from the copy that had been 
produced by the plaintiff at the trial and he algo 
referred to the original record of the case and found 
that the copy produced by the plaintiff was incorrect, 
and in second appeal before the High Court it was 
contended by the plaintiff that the District Judge 
erred in taking additional evidence which was not 
ai by O. XLI, r. 27 of the Oivil Procedure 

ode : 

Held, that the District Judge could not be deemed 
to have taken any additional evidence inasmuch as 
the evidence taken in appeal was the same evidence, 
the only question being the correctness of the copy 
that had been produced at the trial, and that even if 
it was additional evidence tha incorrectness of the 
copy was certainly a sufficient cause for admitting 
such evidenc3. [p. 83, col. 2; p. 84, col. 1.] 

Appeal against æ decision of the District 
Judge, Saran, dated the 18th of December, 
1924, reversing that of the Stbordinate 
Judge, Ohapra, dated the 19th November, 


1923, 


Nadina @iINGH b, RAMJANAM SINGH. 


“B3 
Messrs, Fazle Ali, B.N. Mitter and K.N, 
Moitra, for the Appellant. . = Se 
— Messrs. S. M. Mullick, D. 'N. Varme and 
Ganesh Sharma, for the Respondent. i 
JUDGMENT. 


plaintiff the landlord of Mauza Sardya 
Basant, who sued for possession ofa tenant's 
holding on the ground thatthe tenant had, 
died childless and “that after hig death his 
mother was in possession of the holding, 
and she died on the 3ist of December, 1920, 
without heirs. The defendants claimed to 
be the reversioners of the last tenant Jangi 
Singh. 

The questionefor decision is a pure ques- 
tion offact, a question of pedigree, The 
learned Subordinate Judge who tried the 
suit gave the plaintiff a decree, Oneof the 
considerations upon which he came to the 
conclusion that the defendants were not 
reversioners of Jangi Singh was that the 
first defendant Chander Singh in a pre- 
vious deposition had made the following 
statement: ‘“‘Ramadhin was the name ofthe 
father of Rachya Singh (that is the father of 
Jangi Singh). I cannot say how Ramadhin 
Singh was related tome.” In view of the 
ignorance which Chander Singh thereby 
showed of the pedigree, inasmuch asit was 
admitted that the father of Rachya Singh 


was Rampat Singh and not Ramadhin 


Singh, the learned Subordinate Judge came 
to the conclusion that he could not have 
been a relation of the family. The learned 
District Judge in dealing with this matter 
took into evidence another certified copy of 
that deposition which differed from the copy 
that had been produced by the plaintif at 
the trial and he also referred to the original 
record of the case and found that the copy 
produced by the plaintiff was incorrect and 
that what Chander Singh had-actually said 
was that Ramadhin was a cousin of the 
father of Ramrachya. Š 
The contention on behalf of the appel- 
lant is that the. learned District Judge 
erred in taking additional evidence which 
was not covered. by O. XLI, r. 27 of the 
Yode of Civil Procedure. In my opinion 
this is nota case in which fresh evidence 
was taken. The defendants hd ascertainell 


that the copy of the deposition produced by ° 


the plaintiff was erroneous and “the learned 
District Judgereferred to the original record 
of the case. The evidence was*the sange 
evidence, the only question being the cor- 
rectness of the copygthat had been prodaic- 
n d 

eo? | 
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Ross, J.—This is-an appeal by fhe’ . 


@ 
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ed at thedrial. This, in my opinion, was 
not taking additional evidence and, even if 


e itwas, the incorrectnees of the copy was cer- 


y tainly a sufficient cause for doing so, 


e The only other point taken was that the’ 


learned District Judge has not dealt pro- 
perly with the question of the rent receipts, 
What he says is: “It will appearfrom what 
“has been stated above that there are other 
holdings léft by Rachya Singh for which 
the landlord has realised rent from the de- 
fendants;” and it is said that he has in this 
summary manner differed from the finding 
ofthe Subordinate Judge without discuss- 
ing the evidence. Now, the evidence 
which the Subordinate Judge discussed in 
the matter of the receipts was whether a re- 
ceipt which purported to have been granted 
by the plaintiff was a genuine receipt or not; 
and he found against it. The point that the 
learned District Judge was concerned with 
was different. He refers tothe evidence of 
the defence witness No. 1 who is the pro- 
prietor of Mauza Sarya Ratnakar and he 
finds on his evidence that since’ the death 
of the mother of Jangi Singh this proprié- 
tor had realized rent from Chander Singh 
and had granted receipts. Thisis the eyi- 
dence which the learned District Judge is 
referring to in the passage that I have 
quoted. It was in evidence that another 
proprietor had taken rent from Chander 


Singh for other holdings which had been in . 
possession of Jangi Singh. The question - 


isnot a question of estoppel because it does 


not relate to receipts granted by the plaint- - 


ifi: itis a matter going to the pedigree as 
confirming the evidence of relationship be-. 
tween Chander Singh and RachyaSingh and 


his son Jangi Singh. There is no illegality” 


in this part of the judgment, ; 
Both points taken in appeal, therefore, 


fail and the appeal must be dismissed with 
costs. 


Wort, J.—I agree. ; ° 
B, K. P, Appeal dismiéseéd.. - 
AN, A, . 
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.and verify all pleadings in suits b 
. against the Secretary of State. Applying 
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MADRAS HIGH CQURT. 

- BECOND CIVIL APPEaL No. 1173 or 1924. 

. February 22, 1927. « 
Present:—Mr. Justice Ramesam. 
YETURI LAKSHMI NARAYANA— 
PLAINTIFFR— APPRLLANT 
| ` versus ' 

THe SECRETARY or STATE ror INDIA ™ 

IN COUNOIL REPSESENTED BY THE 

COLLECTOR, KISTNA— Durensant— 

4 RESPONDENT. 
` Civil Procedure Code (Act V of 1908), O. XXVII, 
r. 2—Suit against Secretary of State—Vakalat pur- 
porting to be by Collector but signed by personal 
assistant, validity of—Water ‘right—Ryotwari-holder 
of dry land—Enjoyment of water from channel for 50 
years——Itight to use water, acquisition of. 

A vakalat which purports to be executed by the 
Oollector in a suit in which he represents the Sec- 
retary of State for India, but. which is signed by the 
“Personal Assistant to the Collector who is authorised 
by a Government order to sign and verify plead- 
ings in suits by or against the Secretary of State 
is not invalid or ineffective. [p. 85, col. 1.] _. 

Where a ryotwari-holder of dry land has been 
enjoying for nearly 50 years the water of a channel 
which is not its registered source, the ryot cannot be 
held to have acquired any right to the water against 
the Government. by grant. express or implied or by ` 
[abid] 

Second appeal ‘against the decree of the 
Court of the Additional Subordinate Judge, 
Bezwada, in A. S. No.81 of 1923 (A. S. No. 36 
‘of 21923, Sub-Court, Bezwada), preferred 
against that of the Court of the District 


-Munsif of Bezwada, in O. S. No. 75 of 1921. 


Mr. V. Ramadoss, for the Appellant. 

The - Government Pleader, for the Re- 
spondent.-- > > : 

J UDGMEN 'T.— The first point ‘arguéd 
is that there is no valid appeal by the. Gov- 
The 
vakalat was ‘signed by the Personal 
Assistant to the Collector. Government 
Order No. 496 Home (Judicial) dated. 
1919, authorises the Personal 
Assistant, Deputy Collector, Kistna, to sign 


y or 


O.XXVII,r. 2, the Personal Assistant becomes 
arecognised agent of the Secretary of State. 
By G. O. No. 195, dated 4th May, 1905, the 
Collectors also, are recognised agents. The 
appellant’s Vakil then states his objection 
thus:—Assuming that the Collector and the 
Personal Assistant to the Collector are both 
agents of Government, gtill the Personal As- 
sistant is not agent to the Collector. The 
vakalat purports to be exesuted by the 
Collector, but is signed by the Personal 
Assistant. This is not permissible, The 


_ pakalat, though it begins “I, the Collector, 


1081, O. 1927] 


Kistna, do hèreby” and contains the cause 
title of the appeal wherein the appellant is 
described as the Secretary of State repre- 
sented by the Collector. If’ the vakalut 
ran “The Secretary of State represented by 
the Oollector of Kistna, etc ,” there will be 
no force in the objaction. It is perhaps 
advisable to have the form of the vakalat 
alterad in the manner I suggest. But there 
is no real force in the objection. This con- 
tention is disallowed. . 

On the second point, that is, the merita, 
I think the Subordinate Judge is right. 
The appellant is a ryotwari-holder. The. 
water-source in dispute belongs to Gov- 
ernment. There is no express grant by the 
Government of the right to use the water in 


JAMIZUDDER NASKAR V, BASANTA KUMAR ROY; 
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85 
tion. of acquisition of a tenant's interest in property 
by adverse possession, “and a landlord i 


whom &nother parson has been asserting tenant right¢ 
cannot repudiate -thesother man’s interest unless he 


can prove that he was fraudulently kept ouf of ° 


Se ey of the assertion of title by the latter. e[p. 
, col. 1.1 : 
- Probhabati Dasi v. Taibaturinessa Chaudhurant (1) 
and Panchkari @hattapadhya v. Maharaj Bahadur 

Singh (2),followed. °' 
Appeal against the decree of the Addi- 
tional Subordinate Judge, Howrah? dated 
the 27th of September, 1924, reversing that 
of the Munsif, Third Court, Howrah, dated 
the 30th of January, 1922. . f 
M. Syed Nasim Al, for the Appellants. 
Mr. Manmatha Nath Roy and Babu Uruk- 
ramdas Chakravarty, for the Respondents. 
JUDGMENT. ; 


favour of the appellant. Though both thee . Cammiade, J.—Thisis an appeal by 


lower Oourts find that the appellant has 
been enjoying for nearly 50 years, the water: 
of the channel in dispute, no- grant can be 
implied from such enjoyment, for the Settle- 
ment Registers.show the plaintiff's land to be 
dry land and thesuitchannel does not appear 
as its registered source. Nor can the 
plaintiff acquire any right by prescription 
by 50 years’ enjoyment. If there is water 
available, the Revenue Authorities may well’ 
recognise the plaintiff's landas a wet land, 
1m pose Wet assessment on it and provide the 
suit channel or some other water-source for 
-its irrigation. Į agree with the Subordi- 
nate Judgein recommending the plaintiff 
io such further action as the Government 
may find it feasible. Plaintiff has made out 
no right in this case. The second appeal 
is dismissed with costs. ; 
V. N. V. Appeal dismissed, 
A. N. A, zi 


CALCUTTA HIGH COURT. 
APPHaL FROM APPELLATE DROREB No. 278 
oF 1925. 

July 14, 1927. 

Present :—Mr. Justice Cuming and Mr. 

Justice Cammiade. 
Hajee JAMIRURDEE NASKAR AND 
ANMOTHER—D&FaNDANTS—APPBLLAN [3 
VETSUS l 
BASANTA KUMAR ROY —PLAINTIPF AND 
OTHRRS — Pro forma DEFENDANT3S— | 


RESPONDENTS. si 
Adverse possession—Landlord ani tenarvt—Acjyuisi- 
tlonof tenant rigis by advzrsz 933233102—Assertion 
of title to landlord's knowledgz, whether necessary. 
The knowledge. or want of knowledge onthe part 
of the landlord is immaterial ‘in regard to the. ques- 


the defendants in a suit -for recovery of 
possession of § bighasand 15 cottas of land 
comprised in a tenancy the exact nature of 
which has not been ascertained by either 
of the learned Courts below. The plaintiff 
sued'on the allegation that this tenancy was 
an under-ratyati tenancy, and that the de- 
fendants were. trespassers who had purchas- 
ed the interests of the late tenants and had 
acquired noright by their purchase. The 
Qourt of first instance dismissed the suit 
butths Court of Appeal below dacreed it. 
The facts are as follows :— E 

The tenancy had originally bsen held by 
one Asmatulla who had several sons and 
daughters. After Asmatulla’s death the 
tenancy seems to have been held according 
to the case of both parties by two of Asmat- 
ulla's sons, Samiruddiand Robbani, The 
first defendant is another son of Asmatulla 


agamst e 


and the second defendant is a graudson by © 


another'son; and thess two defendants pur- 
chased the tenancy from Samiruddi and 
Robbani by two decrees, one of the year 
1310 and the other of the year 1312 B.S, 
The plaintiff had granted rent receipts to 


the defendants from sə far back as. 1312 


showing them as mirfatdars. Thesuit for 
ejectment was instituted in 1920 corre- 
spending to 13827 B.S,so0 thatthe defend- 
ants had been paying rents tothe plaintiff 
for 15 years atleast before theinstitution ° 
ofthe suit. The learned Subordinate Judga 
in decreeing ths suit hald® that, al- 
though the plaintiff had been receiving the 
rent from these defendants frome so fare 
back asthe year 1312, because thess de-" 
fendants were members of -the family 
of Asmatulla, the plaintiff was. not aware 


til] quite Tecently, that ig to say, _ With. e 
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*, in 12 "years from tho date of the suit, 
“that the defendants were claiming to hold 
„the. land by virtue of beir own title. 

* The Court of first instance found in so 


e many words that the defendants had been 


6 7 | | : 
MOORKAN MUTHIRIYAN V, RAJAGOPALA AYYANGAR, [105 1, O. 1927] 


MADRAS HIGH COURT. 
Oivit Revision -Petitiox No, 26% oF 1926, 
March 29, 1927. 

Present :—Mr. Justice Wallace. 
MOOKKAN MUTHIRIYAN—Puaintirr— 


e. 


in possession from the time of their pur- 
thase. Although that findingis not repro- 
duced in express terms in the judgment 
of the Appellate Court still the wording of 
that judgment shows that that finding was 
accepted and that the Subordinate Judge 
was of opinion that the mere fact of pos- 
session and assertion of title for a period 
of more than 12 years did mot confer title 
on the defendants because the plaintiff was 
not aware of the assertion of such title. 
This matter has been discussed in the case 
of Probhabati Dasi v. Taibaturinessa Chau- 
dhurani (1) and in Panchkari Chattapadhya 
y. Maharaj Bahadur Singh (2). In both these 
cases it has been said that the knowledge or 
want of knowledge on the part of the landlord 
was perfectly immaterial in regard to the 
question of acquisition of a limited inter- 
est in property by adverse possession, and 
that a landlord as against whom a person 
has been asserting tenant-right cannot re- 
pudiate the other man’s interest unless he 


can prove that he was fraudulently kept 


out of knowledge of the assertion of the 
title by the other man. It is only by in- 
voking the aidof s. 18 of the Limitation 
Act that the landlord can avoid the effect 
of possession and assertion of title by a 
third person claiming the interest of a 
tenant on the land. Itisobviousthatif a 
person occupies the land for a period of 
12 years he may acquire, if he so chooses, 
an absolute interest in the land, and it is 
only because he chooses to assert only a 
limited interest that be acquires only such 
limited interest. Therefore, whether the 
landlord chooses to make himself acquaint- 
ed with the facts that the man: in possession 
asserts his own title to the land or not 
limitation will run against the landlord. 

In these circumstances the decision of 
the first Court must be upheld. The deti- 
sion of the Subordinate Judge is reversed 
and that ofthe Mursif is restored with costs 
in all the Courts. 

Cuming, Jd—lL agree. 

eA. N. A. i Appeal allowed. 


e 
` (1) 20 Ind. Cas. 664; 17 C. W. N. 1088; 19 0. L. J. 
62. 
@ (2) 28 Ind, Cas. 708; 19 0. W. N. 136 


te @- ~: 


PETITIONER 
VETSUS 
K. RAJAGOPALA AYYANGAR— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r.2 
—Fixecution of decree—Payment out of Court to 
r aia Vaku—Duty of Vakil to report satis- 

action. 

Under O. XXI, r. 2, Civil Procedure Code, a Vakil 
for the decree-holder who receives payment of money 
from the judgment-debtor out of Oourt in execution 
oe aaa a is bound to report to the Court satis- 

action as early as possible and thereby prevent the 
issue of execution proceedings against the judgment- 
“debtor. 

The Vakil isnot absolved from this obligation by 
merely Intimating to the judgment-debtor that the 
latter must himsslf show the receipt to the Court and 
get further proceedings stopped. 


Petition, under s. 25 of Act IX of 1887} 
prayingthe High Court to revise the decree 
of the Court of Small Causes, Trichinopoly 
dated the 7th September, 1925, -in S. 0, 9. 
No. 5217 of 1924. 


“Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. l 

Mr. N. 8. Rangaswami Ayyangar, for the 
Respondent, , 


JUDGMENT.—Taking the facts to be 
that when the plaintiff paid the costs to the 
defendant, the defendantreceived them and 
told the plaintiff that he had no time to go 
and. report satisfaction and, therefore, he 
must go and show the receipt to fhe Court 
and ask the Court to refrain from issuin g 
the warrant of arrest, Iam unable to sub- 
scribe to theopinion of the lower Court that 
a contractual obligation was thereby creat- 
ed which absolved the defendant from per- 
forming the legal duty which the -Civil 
Procedure Code lays on him under O. XXI- 
r.2, A Vakilcannotevade the duties that 
rule layson him by pleading that he told 
the judgment-debtor to go and report the 
matter on his own account. On the other 
hand, if plaintiff had taken the receipt to 
the Court, the Court might have withdrawn 
the order of arrest, and thus ‘the damages 
would have been reduced to a negligible 
amount. 

Iam surprised that it is argued 

me that the defendant had no cea 
report to the Court satisfaction of the dec- 
ree as early as possible and thus prevent, if 
possible, the issue of the warrant of arrest, . 


f 
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This view of the defendant requires cor- 
rection. ° 


I think it is sufficient if I direct the re-, 
spondent to pay the costs of the petitioner 


here and in the lower OCourta 
I reverse the decree of the lower Court 
and decree accordingly. | 
V.N. Ve. Order accordingly. 
ALN. A. l 


OUDH CHIEF COURT. 
Suoonp Rent APerAL No. 20 or 1927. 
- September 14, 1927. 

Present:—Mr. Justice Hasan. 
Musanumat JAGGI—DEFrENDANT 
APPELLANT i 
VETSUS . 
SHIO PARTAB SINGH SAHIB—PLAINTIFF 
— RESPONDENT, 

Oudh Rent Act (XXII of 1886), s. 127—S&uit for 
arrears of -rent—Amendment of plaint to one under 
8. 127, whether permissible—Absence of prayer for 
ejectment, effect of—Civil Procedure Code (Act V of 
1908), O. VI, r. 17. 

A suit for arrears of rent can be amended into a 
claim for recovery of rent under s. 127 of the Oudh 
Rent Act, where there is uo allegation in the plaint, 
as originally presented, that the tenancy originated 
under an agreement between the parties; and the 
fact that there is no prayer inthe original plaint 
for ejectment isno bar to the granting of an appli- 
cation for such amendment inasmuch as, under s. 127 
(2) of the Oudh Rent Act, a decree for ejectment 15 
merely a consequential relief to a decree for arrears 
of rent, which might be granted toa plaintifi-decree- 
holder on © separate application as a sequal to a 
decree for rent. ; | l 

Appeal against the judgment and decree 
of the District Judge, Fyzabad, dated the 
13th April, 1927, upholding that of the 
Assistant Collector, First Class, Sultanpur, 
dated the 16th February, 1927. >. 

Mr. S. M. Ahmad, for the Appellant. 
Mr, Radha Krishna, for the Respondent. 


JUDGMENT .—This is the defendant's 
appeal from -the decree of the District 
Judge of Fyzabad, dated the 13th of April, 
1927, affirming tlie decree of an Assistant 
Collector of First Class of Sultanpur, dated 
the 16th of February, 1927. 

The only argument advanced in support 
of the appeal is that the original plaint for 
the recovery of arrears of rent was improper- 
ly amended into a plaint ofa claim under 


s. 127 of the Oudh Rent Act, 1886. In certain. 


circumstances an amendment - for the 


purpose of converting a ginpl¢ claim for the - 
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recovery of arrears of rent isto a clajm for 


rent under the provisions of s. 127 of ethe e” 


Oudh Rent Act may amount to an imprope# 
amendment which- the Courts will enote 
permit. 
permission will be that the amendment 
will not be just, and thisisa particular basis 
on which amendments are founded as would 


“appear from the provisions of r’ 17 of O. VI 


of the Code of Civil Procedure. Jn other 


` gases the amendment might.be permitted. 


This is a case of the latter description. 

In the plaint as originally presented there 
was no allegation that the defendants: held 
the land and were liable to pay the rent 
elaimed under an agreement between the 
parties. The plaint simply alleged that the 
defendants were tenants of a certain area 
of land which carried rent of Rs. 25 a year. 
The case.thus presented is not inconsistent 
with the case that the defendants could be 
treated as tenants within the provisions of 
s. 127 of the Oudh Rent Act and in that 
capacity would be liable to pay such amount 
of rent as might be determined to be fair 
and equitable which in the present case was 
stated to be the sum of Rs. 25 a year. Had 
there been any allegation of the origin of 
the tenancy under an agreement between 
the parties an amendment to bring the 
case in line with the provisions of s. 127 
would have had the effect of introducing a 
new and inconsistent case. 

Another argument advanced in support 
of the contention that amendment was 
improper is that there was no relief of 
ejectment in the plaint as originally filed 
while by the amendment such arelief was 
added. The relief of ejectment was really 
not introduced into the plaint by way of 
any amendment. ‘The relief was the ‘sub- 
ject-matter ofa separate prayer which might 
be granted to the plaintiff as a sequel toa 
decree for rent. By subs. (2) of s. 127 of 
the Oudh Rent Act, 1886, a decree for 
ejectment is a consequential relief to a 
decree for arrears of rent which shall be 
granted on a separate application of the 
plaintiff- decree-holder and this appears to 
have been done in the presené case. The 
substance of the suit was one for the re- 
covery of the arrears of rent and bt remained 


the same all through. oe 
The appeal, thereforé, fails and ig dismiss, 


ed with costs. 
A, N. A. 


- = = - 
= * - 
= a - e 
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The reason for refusing sach. 


Appeal dismissed., > - 
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MADRAS HIGH COURT. 
4 SECOND Orvit Appear No, 1044 or 1924, 
May 6, 1927, 

Present:—Mr. Justice Devadoss and 

: Mr. Justice Jackson. l 
‘JAGANNATHA PILLAI AND OTHRAS—- 
DEFENDANTS—APPELLA&NTS 

; Versus À 
KATHAPERUMAL PILLAI AND -OTAERS— 

° PLAINTIFFS— RESPONDENTS. 

- Madras Estates Land Act (I of 1908), ss. 189, 192— 
Surt to set aside sale in execution of rent decree on 
ground of fraud in conduct of sale—Jurisdiction of 
Civil Court. 2 

A suit in a Civil Court fore setting aside a 
revenue sale held in execution of a rent-decree on 
the ground of material irregularity or fraud in the 
conduct of the sale is not barred by ss. 189 and 192 
of the Madras Estates Land Act or by the provisions 
of the Code of Civil Procedure. [p. 89, col. 2,] 

Jagannadha Charyulu v. Satyanarayana Vara- 
prasada kao (2), commented upon. : 

Order XXI, r. 92, Civil Procedure Code, is not 
7 to an execution sale under a rent-decree, 

ibid. i 

‘Second appeal against the decree of the 
Court of the Subordinate Judge, Sivaganga, 
in A. S. No. 115 of 1921, preferred against 
that of the Court of the District Munsif, 
Paramakudi, in O. S. No. 546 of 1919. 

Mr. R. Kesava Ayyangar, for the Appel- 
lants. . 
Mr. A. Swaminatha Ayyar, for the Re- 


— spondents: 


JUDGMENT. l 

Devadoss, J.—The plaintiffs’ suit is 
for cancellation of a revenue sale of the 
plaint items on the ground that there was 
fraud and material irregularity in publish- 
ing and conductingit. Both the lower Courts 
have found on the merits in plaintiffs’ favour 
and set aside the sale. The legal represen- 
tatives of the Ist defendant, the land-holder, 
have preferred this second appeal. 

The Vakil for appellants raises the conten- 
tion that no suit hes to set asidea sale in 
execution of a rent-decree on the ground 
of fraud or material irregularity in publish- 
ingand conducting the saleas a suit -is 
barred under O. XXI, r. $2, Civil Prcecedure 
Code. This point was not: raised in the 
lower Courts. But we allowed it to" be 
rfised as it adfected the maintainability of 


*the suit. The argument is that the provi- 


sions of the Civil Procedure Code of 1882 
with a few exceptions are made applicable 
te the proseedings under the Estates Land 
Act and, therefore, a suit toset aside a sale 
is parred under s. 312 of the old Code 
corresponding to O. XXI,r. 92 of the present 
Gode, and a sale can only be set aside under 


4 
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s. 311 corresponding to O. XXI, r. 90 of the 
present Code. ai 

e“ Section 192 of the Estates Land Act pro- 
vides that witha few exceptions the provi- 
sions of the Civil Procedure Code shall apply 
to all suits and other proceedings under the 
Act so far as they are not inconsistent there- 
with, The question is, is a suit in a Civil Court 
for setting aside a revenue sale held in 
execution ofa rent-decree barred either by 
reason of s. 312 or by- reason of the provi- 
sions contained in the Estates Land Act? 
By s. 189 of the Act only certain classes of . 
suits which are mentioned specifically in 
Schs. A and B are exempted from the cog- 
nizapee of the Civil Court. The present 
suit is not one of those specifically men- 
tidned in parts A and B of the Schedule.’ . 
When the Act specifically says that the 
right of action in a Civil Court is not taken 
away except in the cases specifically men- 
tioned in the Aet it would be opposed to 
the principles of construction of a special . 
Act to hold that it takes away the right of 


.a party to seek redress in a Civil Court in ` 


other cases. The right of a person to seek 
relief in a Civil Court is acommon law right; 
as long as he can show cause of action he 
can bring a suit for redress. In this case 
on the allegations made by the plaintiffs, 
they have a cause of action and unless the 
suit is expressly barred by some provision 
of the Estates Land Act they would be 
entitled to seek relief in the ordinary Oivil 
Courts of the land. 

It is urged for the respondent that s. 131 
provides for setting aside the sale en pay- 
ment of the purchase-money in full, and 
s. 124 does not contain any provision for 
confirmation of the sale. Under s. 312 of 
the Civil Procedure Code the Court is re- 
quired to pass an order confirming the sale 
if no application under s. 311 is made or if 
such application is made and disallowed. 
Under s. 124. the Collector is required to 
issue a certificate of sale to the purchaser if 
no application has been made under s. 131 
or if an application has been made and 
rejected, As pointed out» by Mr. Muthu- 
krishna Ayyar, there is no remedy to the 
ryot if the Collector refuse to set aside the 
sale, for'no appealis proyided against an 
order under s. 131. In the ease of an order. 
under s.312 an appeal is provided for by 
s. 588, cl. 16. Itis by reason of s. 132 that the 
provisions of Ohap. VI are made applicable 
to the execution by a Revenue Court of any 
decree for arrears ofrent, When ngremedy 
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is provided by the Act itself against the 
order under s. 131 and when it is not specif- 
cally enacted that the order of the Collector 
ahall be conclusive, is it proper to hold that 
the party against whom the order is made 
has no remedy at all? Unless there be a 
specific provision in the Act itself, it would 
not be right to hold that the unsuccessful 
party is without a remedy. 

Itis urged by Mr. Muthukrishna Ayyar 
that even ifs, 312 be held to bea bar to a 
suit te set aside a revenue sale it does not. 
barasuit which is based upon fraud, for 
under the Civil Procedure Code of 1882. an 
application under s8. 311 to set aside a sale 
could be made only on the ground of 
material irregularity in publishing and con- 
ducting it. Under the present Code O. XXI,, 
r. 90 an application could be made on the 
ground of fraud as well. It 13 unnecessary 
to consider this point at length as we are 
satisfied that the right of suit in a Civil 
Court to set aside a revenue sale is not taken 
away expressly or impliedly under the prc- 
visions of the Estates Land Act. Section 
189 of the Estates Land Act takes away the 
jurisdiction of the Civil Court in the case of 
suits and applications of the nature specified 
in parts A and B of the Schedule to the Act, 
and there is no, warrant for enlarging the 
scope of the exemption to other suits. 


In Rajagopala Atyar v. Ramanujachariar 
(1) it was held that a sale held in execu- 
tion of a decree without notice as required 
by O. XXI, r. 22, was a nullity. Could it be 
said that in the case of a revenue sale non- 
compliance with the provisions of O. XXI, 
r. 22 by a Revenue Oourt would not make 
toe sale a nullity? And if it isa nullity, 
what is the remedy of the aggrieved party? 
The remedy could only be by resorting to 
a Civil Court for setting aside the sale. In 
the case of a sale by the land-holder under 
the summary procesdings under as. 11l and 
118 of the Histates Lind Act it was held 
that the Revenue Court had no jurisdiction 
on an application by the land-holder to set 
aside the sale on the ground of irregular- 
ity in the publication and conduct of the 
sale,and if such an order was passed, the 
purchaser could institute a suit in the Civil 
Court for a declaration that the order is 
ultra vires and void, vide Jagannadha Char- 


(1) 80 Ind. Gag. 92; 47 M. 238; 46 M. L. J- 104; 19 L. 
W: 179; (1924) M. W. N. 182; A. £ R. 1924 Mad. £31; 34 
M, L. T. 37 (F. B.). l 


JAGANNATHA PILLAT 9, KATHAPRRUMAL PILLAI š . 
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yulu v. Satyanarayana Varapragade Rao 
(2). The observations of the leArned Judges 


who decided that case with regard to, suta 
sto set aside sales ia exesution of rent decrees 


are only obiter and, with very great respett, ° 


Iam unable to agree with them, Ona full 
consideration of the relevant sections of 
Estates Land Act, I have no hesitation in, 
holding that a suit in a Civil Cqurt is not 
barred by reason of the provisions of the 
Estates Land Actor by reason of thé provi- 
sions contained ins. 312 of the old Code 
corresponding to O. XXI, r. 92 of the pre- 
sent Code which are applicable to the pro- 
ceedings in execution of a rent-decree. 
There is no other point in the second 


‘appeal, which fails and is dismissed with 


eosts of 1,2 and 4 to 6 respondents. 

Jackson, J.—In execution of a decree 
by a Revenue Oourt, the Ist defendant 
brought the property of the Ist plaintiff to 
sale. The 2nd plaintiff, his son, applied a 
month after the sale for two weeks’ time 
in order to deposit the belance of the 
decree amount. This was refused (Ex. II), 
So plaintifis have brought this suit in the 
Munsif's Court to set aside the sale ag 
fraudulent. 

The lower Courts have decreed the‘ guit. 
The question raised on second appeal is 
whether, having regard to s. 192 of Madras 
Act I of 1908, any such suit can lie. Section 
192 enacts that subject to the other provi- 
sions of the Act, the provisions of the Code 
of Civil Procedure shall apply to all~pro- 
ceedings under the Act, so far as they. are 
not inconsistent thérewith. It specially 
provides in sub-cl. (a) that (among other 
sections) O. XXI, r. 83, the postponement of 
sales, O. XXI, r. 89, the deposit of the sale 
amount, O. KAL, r. 9l, cancellation if 
judgment-debtor has no saleable interest, 
shall not apply. Order XLII is also appli- 
cable, 

It is argued that because O. XXI, r. 92, is 
not specially excepted, therefore, it applies. 
Under sub-el. (3) of that rule, no suit to 
sat aside an order confirming a sale skall be 

rought by the person against whom the 
order is made. Therefore, the present suit is 
incompetent. In suppért of this argument, 


the appellant relies upon obiter dicta in $ 
Jagannadha Charyulu v, Safyanarayana ° 


Varaprasada Rao (2)., 
There the question was whetheran order 
under O. XXI, r. 90 could be passed in the 


(2) 54 Ind, Cas. 508; 43 M. 351; 37 M. L. J. 706; 1 L. 
W. 101; (1920) M. W. N. 145, i 


e-~’ 
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case of & sale not under a decree but 
`~. under the special provisions of the, Act, 
‘es. 111,118 and 124. The learned Judges 
eremark in passing that, if the sale had been 
. in execution of a decree passed by the 
“ Revenue Court, “O. XXI, r. 92, would, by the 
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plated by s. 192 as restricting the application 
of the Code of Civil Procedure to the Mad-~ 

,ras Estates Land Act. Once itis found that 
O. XXI, r. 92,hasnoapplication, a civil suit 
clearly lies, because the only form of suit 
in which the ordinary jurisdiction is barred 


force of s. 192 of Act I of 1908, have become 
&pplicable.”’ a ; 

“ Section 192 of Madras Act Iof 1908, no 
doubt, makes rr. 90 and 92 applicable, for 
(these rules) are not excepted in s. 192 (a).” 

With the greatest respect, now that this 
point has been substantially in issue and 
fully argued, I am not prepared to hold that 
O, XXI, r. 92, must be applicable merely 
because it is notin terms made inapplicable 
by s. 192 (a). 

Section 192 provides that where the pro- 
eedure proper to any proceeding is not 
laid down by the provisions ofthe Act, it 
can be worked forin the Code of Civil Pro- 
cedure. In this matter of sales in execution 
of a decree of the Revenue Court, s. 132 lays 
down that the provisions of Chap. VI 
shall be applicable. Inother words, a ryot 
whose holding is soldup summarily under 
9.77 (ti) and aryot whose holding is sold 


up in execution of a decree of a Revenue - 


Court, shall each alike undergo the proce- 
dure set forth from s. 1ll to s. 131. It seems 
inconcsivable that the Madras Legislature 
after fully providing for the procedure in 
this Chapter, should haveintended to import 
as a concurrent procedure, a waived form of 
that prescribed under O. XXI. 

Thus, under the Madras Act, the vendor 
is given a certificate under s. 124, and the 
vendee, if aggrieved, can sue before the 
Collector under s. 213 which also specially 
reserves under sub-cl. (2), his right of ac- 
tion in a Civil Court unless such section 
is barred:in Sch. A. Under the Code of 
Civil Procedure, if the sale is confirmed and 
becomes absolute under O. XXI, r. 92, there 


is an appeal for the aggrieved party under. 


O. XLIII, and no suit lies. ae 
Under the proceedure which, as now sug- 


gested,s. 192 is supposed to import, thee 


sale is confirmed, and the aggrieved party 
has no appeal because s., 192 excludes 


e O. XLIII, and nosuit, because O. XXI, r. 92, 
e precludes a guit. 
«e Surely, itis plain, that the Madras Act, 


instead of jintroducing*such anomalies, has 
confined the procedure to Chap. VI, as s. 134 
in terms provides ;and O. KAL, r. 92 has 
no Application because the very provision 


“ine, 184, isa provision such as is “contem- 


in Sch, A of the Madras Act at all re- 
sembling the present suit is that described 
in item 12 “ To contest the right of sale af 
a holding;" and that ig not the present suit, . 
Here the plaintiff does not contest the right 
of sale; he pleads that the sale itself ig 
fraudulent. 

There is a concurrent finding of fraud. 

Tagree, therefore, that the appeal fails and 
must be dismissed with costs, 

V. N, V. 


“A. N. A, Appeal dismissed, 


CALCUTTA HIGH COURT. 
INSOLVENOY JURISDICTION. 
March 16, 1927. 
Present:—Mr, Justice Page. 
In re KRISHNA KISHORE ADHIOARY 


AND ANOTHER. 

Presidency’ Towns Insolvency Act (III of 1909), . 
8s, 81, 98—Scheme—Application to annul scheme— 
Fresh adjudication, nature of—Death of debtor before 
annulment, effect of—Annulment, when to be ordered 
—Interest of creditors. 

When a debtor is “adjudicated” or “re-adjudicated” 
or “freshly adjudicated” under s. 31 of the Presidency 
Towns Insolvency Act, such adjudication is not in- 
dependent of the original insolvency, although, 
between the date when the scheme was ap- 
proved and the date when the debtor is re-adjudged 
an insolvent under s. 31, in respect of the law relat- 
ing to insolvency he is a free man. [p. 91, col. 2.] 

Where a scheme has been approved and sub- 
sequently is annulled, and the debtor dies after the 
scheme has been approved and before itis annulled, 
6. 93 of the Presidency Towns Insolvency Act applies; 
and, notwithstanding the death of the debtor, any 
person interested has a locus standi to apply that the 
debtor be re-adjudged an insolvent for the purpose 
of the further administration .in insolvency of the 
deceased debtor's estate. [ibid.] 

In considering whether it ought to re-adjudge the 
debtor under s. 31 of the, Presidency Towns 
Insolvency Act, the Court, in the first instance, 
should have regard tothe position of the creditors, - 
and if ‘the Court is of‘ opinion that the creditors . 
will not be benefited by an order annulling the scheme 
and re-adjudicating the debtor,?in ordinary circum- 
stances, the Court will not make an order of re- 
adjudication. [2bid.] 

Messrs. H. D. Bose and F. S. R. Surita, 
for the Benares Bank.” . l 

Messrs, S. N. Banerjee and 9. C, Mitter, 


for the Official Assignee. 
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Messrs. N! N. Sircar and S. C. Bose, for the 
Insolvent Jugal Kishori. 


În ve KRISHNA KISHORE ADHIOARY. 


Mr. B. C. Ghose, for some of the insol- | 


veats, . 

Messrs. Langford James and B. K, Ghosh, 
for the Laik guarantors. 

Mr. B, C. Mukherjee, for three of the 
guarantors. 

Mr. S. M. Bose, for one of the guarantors. 

JUDGMENT.—This is an application 
by the Benares Bank, a secured creditor, 
and, as I understand, the only creditor of 
the estate remaining unpaid. The applicant 
asks that the provisions of the scheme 
may be enforced, and sets out in prayer 
B particulars of the relief that it seeks. 
There is another application by the repre- 
sentative of Kalidas Laik for an order 
annulling the scheme, upon the ground 
that the administration of the scheme has 
been carried on with much negligence and 
irregularity, and without regard to the 
terms of the scheme, and,therefore, that 
the Court ought to hold that the scheme 
“cannot proceed without injustice or un- 
due delay,” and the scheme ought to be 
annulled and the debtor adjudicated in- 
solvent under s. 31 (1) of the Presidency 
Towns Insolvency Act (III of 1909). The 
Bank and the widow of Mukundlal Laik, 
one of the debtors, oppose the application 
for annulment of the scheme upon the fol- 
lowing grounds :— 

(1) that the applicants have no locus 
standi to present the application, and (2) 
assuming that they are persons entitled to 
ask the Court to re-adjudge the debtors 
“insolvent and annul the scheme, that in 
the exercise of the discretion with which 
it is invested the Court in the circumstances 
ought to dismiss the application. 

As regards the first ground of objection 
to the annulment of the scheme and the 
re-adjudication of the insolvent, in my opin- 
ion, there is no legal basis upon which 
the contention of the objectors can be sus- 
tained. The objectors urge that the effect 
of an order passed by the Court under 
s. 31 (1) of the Presidency Towns Insolvency 
Act would be to adjudicate the debtors 
insolvents for a second time, the later ad- 
judication being wholly independent of the 
original insolvency. Since the scheme was 
approved by the Oourt, Mukundlal Laik 


has died, and the objectore, therefore, con-. 


tend that in these circumstances the only 
person who is entitled -to apply for. the 
administration of the deceased debtor's 
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estate is a creditor under se 108 of the In- 
solvency Act. That that is not so, in my 
opinion, is clear, from the wording of s. 314 
which provides that the application maye 
be made “by any person interested,” and 
it is not disputed that the Laiks are such 
persons. I am of opinion, that when a 


debtor is “‘adjudieated” or “re-adjudicated” , 


or “freshly- adjudicated” ufhder s. 31, 
such adjudication is not independent of 
the original insolvency, although, no doubt, 
between the date when the scheme was ap- 
proved and the date when the debtor is 
re-adjudged ap insolvent under 6. 3lin res- 
pect of the law relating to insolvency he is 
a freeman. In my opinion, his legal posi- 
tion is analogous to that of an insolvent, 
who has obtained his discharge but whose 
discharge ultimately is cancelled, during 
the period between the date when heobtain- 
ed his discharge and the date when the 
discharge is cancelled. In either case, dur- 
ing that period the debtor is a person sut 
juris ; but, in my opinion, after the accept- 
ance and approval ofthe scheme the juris- 
diction of the Court continues, and the 
scheme when accepted and approved ope- 
rates only as a conditional discharge, and 
subjectto s. 31 (2) upon annulmentand re-ad- 
judication the status quo ante is restored. 
Ex parte Bacon (1), Inre Hardy (2), Williams 
on Bankruptcy (13th Edition) at page 
99. It follows, therefore, where ascheme has 
been approved and subsequently is annul- 
led, and the debtor dies-after the scheme has 
been approved and before it is annulled, 
that s. 93 of the Insolvency Act applies; 
and, notwithstanding the death of the 
debtor, any person interested has a locus 
standi to apply that the debtor be re-ad- 
judged an insolvent for the purpose of the 
further administration in insolvency of the 
deceased debtor's estate. 

In my opinion, thesecond ground of objec- 
tion also ought not to prevail. In consider- 
ing whether it ought to re-adjudge the 
debtor unders. 3l, the Court, in the first 
instance, should hava regar1 to the position 
of the creditors, and if the Court is of opin- 
ion that the creditors will pot be benegit- 
ed by an order annuiling the scheme and 
re-adjudicating the debtor, ein ordinary* 
circumstances, the Court will not make ane 
order of re-adjudication underg.3l. .; 


D (1881) 17 Oh. D. 447; 44 L.T. 834; 29 W. R. 


a) (1896) 1 Ch. 904; 65 L. J. Oh, 461; 74 L. T, 103: 
W.R. 503 ARRA g 
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. Now, fhe ‘only creditor who remains ui- ` Mr, S.-Balasingam Satya Nadur, for the 


* paid is “the Benares Bank, and the Bank 
grenuously urges that it would be against 
the ipterest ofthe Bank- that the scheme 
“ should beannulled and the debtors re-ad- 
ejudicated. On the other hand, the Court 
must have regard to all the circumstances 
in considering whether an, order ought to 
“be made under s. 3l, and Mr. B. K. Ghose 
on behalf of the Laiks contended that so 
much delay and irregularity has taken 
place during the sixteen years in which 
this estate has been in the hands of the 
Official Assignee that it woyld work injustice 
to all the parties concerned if the scheme 
were allowed to proceed. I have considered 
the matter, and, in my opinion, the Court 
ought nottoallow the scheme to be annulled 
in the present case. At the same time, I 
think, that the question as to whether, in the 
circumstances, an order for annulment ‘and 
re-adjudication ought not to have been made 
was a matter that reasonably and properly 
might-be canvassed, and while I dismiss 


the application of the Laiks for annulment’ 


and re-adjudication, I do not think that 


they ought to: be ordered to pay the costs . 


incurred by the other parties, and I make 
no order as to costs. ; 

[His Lordship then passed an order for enforcing 
the scheme.—Ed. | 


A, N. A. . Scheme enforced. 


MADRAS HIGH COURT, 
Orvi Revision Petrrion No, 111 oF 1926. 
March 28, 1927. 

Present:—Mr. Justice Jackson. 
THOONGAN alias IRULAPPAN 
KALADI—DEFENDANT—PETITIONER 

versus ' 
` OHINNA ALAGU KUDUMBAN— 
i PLAINTIFF— RESPONDBSNT. 
Civil Procedure Code (Act V of 1908), Sch. II, 
“paras. 9, 8, 15—Arbitration—Reference pending suit 
—Arbitrator fabricating false records— Power of 
Court to revoke reference— Grounds for-revocation. 

A Court has no power to revokea reference to 
arbitration made pending a suit on the ground that 
one of the arbitrators is fabricating false records. 

A? Court acting®under Sgh. II of the Civil Pro- 
@edure Code can revoke an arbitration only in. the 
@ases specified im paras. 5, 8 and 15° of that Schedule. 
e Petition, under s. 25 of Act IX of 1887, 
praying the High Oourt-to revise the decree 
of the Court of the District Munsif, Sattur, 
in S. O. S. No, 625 of 1924. l 

Mr? K.. S. Ramabhadra Ayyar, for the 

“ Petitioner, OGR a se ; 


Respondent. š 

J UDGMENT.—The defendant in 8, O, 
S. No. 625 of 1924 on the file of the District 
Munsif's Court of Sattur seeks to revise 
his judgment and decree. This suit wag 
originally referred to arbitration and upon 
one of the two arbitrators reporting that hia 
colleague was fabricating false records, the 


learned District Munsifre-called the suit 


from the file of the arbitrators and proceed- 
edwithit. The point taken in this revision 
petition is that he had no jurisdiction to do | 
so. There is no provision in the Second 


-‘Bchedule of the Code for a revocation at thig 


stage and as observed by the Judicial 
Committee in Sadik Husain v. Kaniz 
Zahra Begam (1) all that the Courts in 
India can dois to take advantage of the 
sections of the Code which enables them to 
keep the machinery of arbitration going. 
A Court acting under the Second Schedule 
can only revoke an arbitration in the cages. 
specified in paras. 5, 8 and 15. No doubt, in 
the present case if the matter had reached 
an award, para. 15 might have been appli- 
cable. It is urged on behalf of the counter- 
petitioner that although the lower Court 
had no authority to revoke this case, never- 
theless, the fact that the defendant allowed | 
himself to be examined in the subsequent 

proceeding amounts to a waiver. Even if 
the defendant had in terms agreed to the 
procedure of the learned District Munsif, I 
am doubtful whether that alone would have 
given it validity. But in the present case 
I see no clear evidence of such agreement. 
The defendant began by protesting that 
the evidence alleged to have been wrong- 
fully recorded by the arbitrator should be 
evidence in the suit and when that plea 
was rejected, no doubt, he proceeded to 
answer questions in his examination; but 
I do not find that he ever consented, to the 
procedure which the District Munsif ‘set 
up. In these circumstances, the decrce of 
the lower Court must be cancelled and the 


¿Case remanded ‘for trial according to. law 


from the stage at which, the arbitrator 
reported the alleged misbehaviour cf hig 


colleague, Costs to be costs in the suit. 
V. N. V, ; 
A, N.A, Order set aside. 


(1) 12 Ind. Cas. 15; 33 A. 743 at p. 751; 15 O. W. N. 
1005; (1911) 2 M. W. N. 132; 10 M. L. T. 173; 13 Bom, 


"L. R. 826; 14 O. L J. 313; 8 A. L. J. 1164; 14 Ọ. 0,289; 


21M. L. J. 1151; 38 I. A. 181 (P. ©.) 
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OU.DH CHIEF COURT. . 
Second Crvin APPEAL No. 129 0r 1927. 
* September 1, 1927. 
Present:—Mr. Justice Hasan and Mr. e 
| Justice Misra. 
SURAJ BAK HSH—Dzrenpant— 
APPELLANT 
versus | 
GANGA BAKHSH AND -0OTHERS— 


PLaINTiFFS— RESPONDENTS. 

Oudh Courts Act (IV of 1925), s. 48—Mortgage in 
18L9---No term fixed for redenption—Suit for re- 
demption—Limitation—Limitation Act (IX of 1908), 
Sch. I, Art. 148, applicability of—Mortgage—Redemp- 


tion decree—No time for payment fixed—Decree, whe- - 


ther inexecutable—Decree, interpretation of—EHxecut- 
able and declaratory decrees—T'ests—Precedents, value 
of—Decree declaring right to redemption—Subsequent 
suit for redemption, whether barred—Civil Procedure 
Code (Act V of 1908), ss. 11, 47. i ` 

Each document must be construed on its own langu- 
age and in the light of surrounding circumstances 
if relevant and in interpreting a decree, therefore, it 
is not right for a Court to allow itself to be controlled 
by decisions in which other documents have been 
interpreted. [p. 96, col. 1. 

A decree which merely declares the right ofa per- 
son to redeem does not bar a subsequent suit by 
that person for redemption either under s. 47, Civil 
Procedure Code, or by ves judicata. [ibid.] 

A suit for redemption of a mortgage of property 
in Oudh executed in 1849 in which no term for 
redemption was fixed, is not governed by the provi- 


sions of s. 48 of Oudh Courts Act, 1925, but by Art. 148 _. 


of Sch. I to the Limitation Act, 1908. [p. 99, col. 


“Obiter.—The mere fact that no: time limit was fixed 
for payment of the mortgage-money does not render 


a decree for redemption an inexecutable one, 
100, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated the 19th 
February, 1927, affirming that of the Munsif, 
Biswan§ dated the 20th May, 1926. 

Messrs. Bisheshar Nath, Chhail Behari 
Lal and Bhagwati Nath, forthe Appellant. 

Messre, A. P. Sen, Chand Narain Har- 
kauli and K. P. Tirvedi, for the Respond- 
ents, - ae 

JUDGMENT .—This is the defendant's 


appeal from the decree of the Subordinate. 


Judge of Sitapur, dated the 19th of Febru- 
ary, 1927, affirming the decree of the Munsif 
of Biswan, dated the 20th of May, 1926. 

The suit, out of which this appeal arises, 
sought redemption of a mortgage alleged to 
have been executed some time in July or 
August, 1849, There were various defences 
to the plaintiffs’ claim and such of them, 
with which we are concerned in the present 
appeal, will be stated by us in due course as 
this judgment proceeds.. | 

The property in suit originally belonged 
fo one AhladSingh, Ahlad Singh was the 


an 
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stRas BARSSH V, GANGA BASH. ° 


[p.. 


“1866 


. . P. 


93 


proprietor.of a one-third shaye in 19 villages’ 
collectively known as Jhakrawan estate or ° 
Bhatpur estate. All these villages a) 

situate in the District of Sitapur. Itisenow 
agreed that Ahlad Singh made a usuféruc- .° 
tuary : mortgage of his entire one-third * 
share in favour of Dhana Singh to theextent 
ofone-halfand Sheo Bakhsh Singh and Lalita 4 
Singh to the extent of the other half in J uly 
or August, 1849, for a sum of Rs. 800. It is 
also agreed that besides the right to appro- 
priate the usufruct of the mortgaged pro- 
perty. the mortgagees weré also entitled to 
interest on the principal mortgage-money. 


at the rate of “Rs. 2-per cent. per mensem. 


From the pedigree sef out in the plaint 
and in the judgment of the lower Appellate 
Court, it would appear that Ahlad Singh and 
the mortgagees, Dhana Singh, Shéo Bakhsh 
Singh and Lalta Singh, werethe descendants 
of one Pirthi Singh. Ahlad Singh was the 
grandson of Pirthi Singh, and Dhana Singh 
was the. great-grandson of Pirthi . Singh 
while ‘the other two mortgagees, Sheo 
Bakhsh Singh and Lalta Singh, were the 
ae panes a a nn Singh, 

ome time after the mortga 
1849, Ablad Singh died “Hie ageet 
Musammat Birja, succeeded him by right of 
inheritance and she on the 13th of Mav. 
1865, brought a suit in respect of th A 
gage against Dhana Singh, Lalta Si 
the successors of Sheo Bakhsh Sin 
had died inthe meanwhile, 


e mort- 
ngh and 
Fi gh, who 
in the Settle- 


ment Court of the District of Sitapur. The 
suit was decreed on the 27th : 
1866. of September, 


jae ao 12 vill 
villages Jhakrawan and Mahotipur. 
appears that.in the year, 1898, an Peete 
partition of the village Jhakrawan and in 
or Nees pee the village Mahotipur was 
effecte y the Court of Re 
District of Sitapur, ree oF tho, 
The defence to- the 
redemption is founded 
above. The litigation 
the Settlement Court 


ages there were 


plaintiffs’ claim for 
on the facts stated 
and the decree of 
f > urt of the years 1863- 
_is relied uponas the basis of the 
plea in defence that the Present suit ® 
redemption, which was instituted on the 
20th of October, 1925, was barred b 1). 
the rule of res judicata, (2) the provision: i 
ofs. 47 of the Code of -Civile Procedure 
and (3) the provisionsof O. II, r. 2, of the 
same Codein so far as the claim in res Hn 
of the redemption of 9 villages jg donori 
ed, thatelé to say, other villages than tae 


è 


6 


of s a 


villages of Jhakrawan, Lalpur and Kundri. 
The partition of the two villages is made 
ihe basisof the plea that the cognizgnce 

the suit in respect of those two villages 
is. barred by cl. -(k) of s. 233 of the U. P. 


“e Land Revenue Act, 1901. The only other 


\ 


“ defenee, with which we are concerned in 
the appeal, is one of limitation. , 

» The first three defences involved the 
question of the interpretation of the decree 
of the Settlement Court dated the 27th of 
September, 1866, (Hx. 3). The line of argu- 
ment on behalf of the plaintiffs adopted’ in 
the Courts below and accepted by them 
and reiterated ‘before us is that the decree 
of the Court of Settlement wasa declaratory 
decree in its character and that the declara- 
tion in respect of Musammai Birja’s right 
to redeem covered the mortgagor's interest 
in allthe 12 villages, If this argumentis 
correct, it follows thatthe first three defences 
raised to the claim for redemption on behalf 
of the defendant must be repelled. 

It will now be convenient to state the fact 
that on the death of Musammat Birja, who 
died in the year 1884, the succession to her 
husband's estate opened, it is admitted, in 
favour of Lalta Singh, a co-mortgagee 
under the mortgage transaction of the 
year 1849. The plaintiffs in the present 
suit arethe heirs and successors of Lalta 
Singh, They are also the heirs and succes- 
sors of Sheo Bakhsh Singh, the other co- 
mortgagee. It will thus be seen that the 
equity of redemption in the mortgaged 
property which was held by Musammat 
Birja in the right of inheritance to her 
husband, Ahlad Singh, came to be vested 
in its entirety in the present plaintiffs and 
it will further be seen that in the same 
plaintiffs is vested the morigagee right to 
the extent of one-half which, as we have 


already pointed out, has devolved on them: 


from the two mortgagees, Lalta Singh and 
Sheo Bakhsh Singh. On these facts it is 
agreed thatthe mortgage of the year 1849 
ceased to exist gua one-half of the mort- 
gaged property and it exists, if at all, in 


respect of the other half only -of which, 
“Dhana Singh was the mortgagee. 


Dhana 
Singh made a Will is respect of his estate 
e and in virtue of the provisions of that Will 


“ the present defendant, Suraj Bakhsh Singh, 
e who is the son of a sonof Dhana Singh's 


dgughter, is in possession of that estate. 

Previous to the accrual of possession in 

favour of Suraj Bakhsh Singh the title to 

the estate of Dhana Singh under the same 
to e 
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Will resided in Musammat Sham Kuar, a 
widow ofone of the deceased sous of Dhana 
Singh. - ° 4 
, The learned Advocate for the appellant 
contended before us that the Settlement 
Court decree wasnot a declaratory decree, 
pure and simple, and that it also granted 
a consequential relief as to the redemption 
of the mortgaged property. We have the 
terms of the deeree before us which was 
prepared in vernacular (Ex. 2). We have 
also the judgment of the Settlement Officer 
(Ex. 3) on which the decree is founded. 
The decretal portion of the judgment is as ` 
follows :—“ The Court accordingly decrees 
to Musammat Birja the equity of redemp- 
tion of a one-third of a ten-annas share held 
by Dhana Singh defendant in the Jhakra- 
wan estate. Possession to follow on payment 
of principal Rs. 800 and interest Rs. 3,200 
total Rs. 4,000 and to cease at her death in 
favour of defendant Dhana Singh or other . 
persou or persons best entitled to her share.” 
. The decree inthe vernacular may be trans- 
lated as follows :— 

“ Decree is hereby given in favour of the 
plaintiff (that is, Musammat Birja) declar- 
ing the right to redeem a one-third share 
out of a ten-annas share possessed by Dhana . 


. Singh defendant and other co-sharers and 


her right to recover possession after pay- 
ment of Rs. 800 principal and Rs. 3,200 in- 
terest, total Rs. 4,000. 

The decree further proceeds to declare 
the devolution of the right on the death 
of Musammat Birja in the share in suit in 
favour of Dhana Singh, the defendant, or 
such person or persons who may be found 
to be entitled to it (Hx. 2). Having - re- 
gard to the language of the decree we have 
no doubt in our minds that that decree is- 
purely declaratory in its nature of Musam- 
mat Birja’s right to redeem the mortgaged 
property. We are of opinion that the langu- 
age employed therein is free from any 
ambiguity and this being so there would 
be ‘little justification left to resort to any 
extraneous evidence for the purpose of in- 
terpreting it. But it was pressed on us that 
the decree should be interpreted with the 
aid of the pleadings and the judgment in 
the cass in which it was eventually passed 
and made. | ` 

Wedo not think that the conclusion, at 
which we have reached, isin any manner dis- 
placsad by reasonof anything contained in 
the pleadings and the judgment. Tha 


“judgment of the Ssttlement Odiner datel 
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the 27th of September, 1866, is preceded 
by a report ‘ofthe Extra Assistant Com- 
missioner gated the 12th of September, 
1865, (Ex. 1). Indeed the Settlement Of- 
cer’s judgment is wholly founded on that 
report as it appears that the inquiry into 
the claim for redemption was made only 
by the Hxtra Assistant Commissioner. 
The petition of plaint, which Musammat 
Birja presented, is, as we have already stat- 
ed, dated the 13th of May, 1885, (Ex. A-20). 
It is true that in the description of the 
claim given asa part of the heading of 
the plaint we findit stated that the vil- 
lages might be awarded to the plaintiff on 
payment of a certain sum of money to the 
defendants. At the end of the patition the 
prayer is in the following words :— l 
“The 34-annas shareof the plaintiff maye 
be granted to her on payment of whatever 
sum is found to be due tothe defendants 
by the plaintiff... These statements do not, 
in our opinion, necessarily import a claim 
on the part of Musammar Birja for actual 
possession ofthe mortgaged property. On 
the contrary, we think that the allegations 
made in the body of the plaint unmis- 
takably suggest thatthe sole object of the 
institution of the suit was to obtain a 
-= declaration that the defendants held .the 
share in question in the:right of mort- 
gagees. The defendants are described in the 
body ofthe petition as persons who had 
taken possession of the share by trespass 
and paid asum of Rs. 100 for arrears of 
revenue dueino respect of the said share. 
_ Musammat Birja’s claim and its nature did 
not reston the allegations contained in the 
petition of the plaint alone. It appears 
that after the plaint was filed the Extra 
Assistant Commissioner, who was conduct- 
ing the inquiry, examined Kalka Prasad, 
the agent of Musammat Birja, for the pur- 
pose of elucidating the natura of the suit 
and its particulars. A certified copy of 
the statement of Kalka Prasad is on the 
record of this case as Ex. N. This 
statement clearly recites the mortgage of 
a one-third share of Ahlad Singh in 12 
villages in favour of Dhana Singh and it 
further recites the fact that the defendants’: 
were putin possession of the mortgaged 
property and they are still in possession of 
the same and inthe same right, Hastated 
on behalfof his principal “wa now pray 
that we may be permitted to redeem-on 
payment of that sum of money- which the 
flefendants had paid.” This prayer made 


~—- 


\ 
: 


to para. 2 
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by Musammat Birja’s agent read in the light 
of the prayer made in the plaint ghows) 
according to our judgment, a daim for a 


declaration of the right to redeem and not” 
for actual possesston. The report of “the” 


Extra Assistant Commissioner (Ex. 1) teada 
in the same direction. He found that 
the mortgage-deed was suppressed by the 
mortgagees. ° 

We come now to the judgment of tha 
Settlement Officer dated the 27th of Septem- 
ber, . 1866, and again to the decree follow- 
ing it. The judgment, undoubtedly, ‘de- 
clares that the right to redeem vests in 
Musammat Birja. “To express’ this méaning 
15 uses the words “ decrees the equity of 
redemption”. The direction as to posses- 
sion is clearly in anticipation of the result 
of the exercise of the right to redeem. No 
pariod for the payment of the mortgage- 
money was fixed. It follows that it was 
left open to Musammat Birja to claim actual 
possession whenever she found it conveni- 
ent for herself to do so and to pay the 
mortgage-money in virtue of the right there- 
in deċlared in her favour. The last direc- 
tion in the judgment of the Settlement 


- Officer as to the devolution of the equity 


of redemption on the death of Musammat 
Birja clearly supports the interpretation 


that the Court was.contemplating no other ` 


relief except the one of declaration of 
right. The relevant portion of the vernacu- 
lar decree has already been translated by 
us in the preceding portion of this judg- 
ment and we have already interpreted it 
in the same sense as we have interpreted 
the judgment of the Settlement Officer, 
This opinion of ours is amply strengthen- 
ed by the interpretation which was plac- 
ed on that decree in contemporaneous Set- 
tlement Records and by the parties them- 
selves. Here we mean to make a reference 
of the wajib ul-arz of village 
Jhakrawan prepared at the First Regular 
Settlement by the Officers engaged in the 
Settlement work. We need hardly say that 
the preparation of the wajib-ul-arz of 4 
village at the First Regular Settlement 
was almost the last act of settlement in 
relation to that village. This particula» 


è 


wajib-ul-arz also contains the khewat ofthe - 


village (Ex. 7)and in para. 2 ef the sama 
we find it clearly stated that Musammiat 
Birja possesses the right to redeem hex 
share in all the villages under the decrea: 


of the Settlement Officer dated the 27th Ê 
September, 1866, It is further stated In, 


6 - 


a 


06 7 
the sime paragraph that the lands now 
‘held “by Musammat Birja with the consent 


\ of the mortgagees will be retainedeby her 
, til] redemption only bub that whenever 


she rédeems the share she is to cease to 
‘retain possession of the aforesaid lands and 
‘it will be open to her to enter into the pos- 
session of her share by redemption when- 
ever she chooses to do 50. 

The argument in support of .the appeal 
‘was mainly devoted to showing that the 
‘opinion of the learned Subordinate Judge 
‘that as the decree did not fix any time limit 
for payment of the mortgage-money it must 
be held, according to the decisions in Debi 
“Singh v. Rattan Singh (1) and kaja Partab 
Bahadur Singh v. Raja Surat Singh (2), that 
it was a declaratory decree pure and simple 
‘ig‘incorrect. It was pointed out in the case 
of Bhola Singh v. Jai Gobind (3) that a 
decre for redemption was held to be capable 
-of execution and not to be merely a decla- 
ratory decree though the said decree did 
not specify any time limit within which the 
‘mortgage-money was to be paid by, the 
mortgagor to the mortgagee for the pur- 
pose of redemption. 

It seems to us that on a question of inter- 
‘pretation of a` document precedents can 
hardly arise. Each document must be 
construed on its own language and in the 
light of surrounding circumstances if re- 
levant. We, therefore, think that it will not 
beright onour partin our task of inter- 
‘preting the decree in question to allow our- 
‘gelves to be controlled by deeisions in which 


- other documents have been interpreted. 


‘There isno question of any principle of in- 
‘terpretion involved in the argument. 

“The above being our interpretation of 
the decree in question it.follows that the 


‘present suit for redemption is neither bar- 


red by the rule of res judicata nor by the 
‘provisions of 8.` 47 of the Code of Civil 
Procedure. TT i 

It now remains to consider in this connec- 
‘tion the-plea in, bar of the redemption of 
‘shares in nine villages by virtue of the pro- 
‘visions of O. II, r. 2, of the Code of Civil 
‘Procedure. Wehave already said. that the 
“original petition of plaint presented by 
‘Musammat Birja was largely modified by 
‘the statement of her agent, Kalka Prasad. 
Itis clear from that statement that the 


‘claim fof declaration was made in respect 

| (1) 6 O. 0.239. ` 
®{2) 8 O, 0. 361. 

NU 12 Ind, Cas, 993; 14 O, O. 257. `e 
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of the shares in all the 12 villages and was 
not limited to nine villages only. The re- 
port of the Extra Assistant Commissioner- 
(Ex. 1) refers to the statement of Kalka 
Prasad and deals with Musammat Birja’s' 
claim in relation to all the 12 villages. The 
judgment of the Settlement Officer describes 
the nature of the claim as ‘“‘for5 annas 4 
pies share in the entire estate,” and in the 
body of the judgment the property is de- 
scribed as “the Jhakrawan estate.” Finally 
in the decretal portion of the judgment a- 
decree in favour of Musammat Birja 18 
granted in respect of “the'J hakrawanestate.” 
The vernacular decree (Ex. 2) also describes- 
the property in’ respect of which the decree 
was made as “ Ilaqa Jhakrawan.” We 
accordingly think that there is no substance. 
“in the plea that the relief in Musammat 
Birja’s suit in the year 1865 was limited 
- : villages only. This plea, therefore, also- 
ails, 

As to the plea of bar by reason ‘of cl, (k) 
of s. 233 of the U. P. Land Revenue Act, 
much need not be said. Theevidence prove 
es that a separate patti of -annas was con- 
stituted under the said partition in both the 
villages of Jhakrawan and Mahotipur. This . 
patti was allotted to Musammat Shiam 
Kuar, who then represented ‘the interests 
of Dhana Singh in the entire village. This: 
interest consisted of mortgagee rights to the 
extent of one-half, arising outofthe mort- 
gage transaction of 1849 and proprietary 
rights in the village. The mortgagors were: 
also parties either by themselves or through: 
their representatives to the partition pro- 
ceedings. On the evidence we must hold 
that they had consented to the inclu- 
sion of the mortgagee’s interests in the 5- 
annas patti of Musammat Shiam Kuar. The 
partition proceedings do not show that any 
contest was raised as to whether the entire 
5-annas patti was.to be made up of pro- 
prietary interest only and was not to embrace: 
the mortgagee’s interest as well. This being 
so, we donot think that the partition pro- 
ceedings had the effect of destroying the 
equity of redemption. We, therefere, over- 
rule this plea also, a 

It now remains to consider the defence: 
of limitation and this is the more serious © 
question in the appeal. It appears that pre- 
vious to’ the 4th of July,1862, (the signifi- 
cance ofthis date will be stated hereafter) the 
rule of limitation applicable to claims for’ 
redemption of mortgages in the Settlement: 
Courts was promulgated by means of Oircu.: 
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‘lars. Reference need be made to only two ` 


of such Circulars. The first is Circular No. 
119/2917; dated the 13th of August, 1860, 


. -issued by the Chief Commissioner of the Pros 


vinceof Oudh. ~The second one is Circular 
No. 0/1123, dated the 16th of April, 1862, 
issued by the same -authority.. In paras. 2 
and 3 of the former Circular: the rule of 
limitation in respect of claims for redemp- 


- tion of mortgages was laid down as fol- 


lows:— 


“2, Whennoterm has been fixed inthedeed 


for the duration of the mortgage, the period 
of limitation will be that laid down in cl. 12, 
s. |, of Act XIV of 1859, for suits for the 
recovery of immoveable property, viz., 12 
years reckoning from the date of possession 
to the mortgagee, Butifaterm has heen 
fixed in the deed within which the mortgagor 
can redeem, that will be the period of 
limitation. Thus if the term was only six 


“ years, and it has expired, no.suit for redemp- 


tion will lie. But if the term was 30 years, 
the suit can be brought at any time within 
that period. In most mortgages in Oudh, 
however, no term is specified, and to suits 
for redemption of them, the 12 years’ limita- 
tion rule will apply. 

“3. Should it be a condition of the mort- 
gage-deed that the mortgagor re-enter on 
the expiration of a certain period, and the 
mortgagee has nevertheless kept possession, 
then -cause of action will arise from the 
date of the expiration of the period, and the 
12 years’ limitation will reckon from thence;’’ 

In the second Circular the rule was stated 
in paras. 23 and 24. They are as follows:— 

“23. When noterm has been fixed in the 
deed for the duration of the mortgage the 
period of limitation will be that laid down in 
cl. 12,6. 1 of Act XIV of 1859, for suits for 
the recovery of immoveable property, viz., 12 
years, reckoning from the date of -delivery 
of possession tothe mortgagee. But if a 
term has been fixed in the deed within 


which the mortgagee can redéem, that will 


be the: period of limitation. Thus if the 


term was only six years, and it has expired, 


no suit for redemption will lie. Butif the 


term was thirty years, the suit can be. 
brought at any time within that period.. 


In most mortgages in Oudh; however, no 


term is specified, and to suits for redemp- 


tion .of them, the. twelvé ‘years’ limitation 
rule will apply. 

- “94, Should it bea sandika of the 
mortgage-deed that the mortgagor re-enter 
on the expiration. 4; a certain. period, and 


Í 
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- Act, XVIII of 1876). 


. 1859. That. provision will be found 


. posit, pawn, or mortgage; 


-Sattlement in the Province of 


i 9? 
the mortgagee has E kept pos- 
session then the cause of Action will arise 
from the date of the expiration . of th 
period, and the twelve years’ limitation 


rale will reckon from thence.” 
The above rules were in force till the è 


- ord of July, 1862. On the 4th of July, 
“1862, the Indian Limitation Act, XIV of: 


1859, was applietl to the Proyince-of Oudh 
by virtue of s. 24 of that Act. The notifica- 
tion referred to in s. 24 was treated"to be the 
Judicial Commissioner’s Circular No, 104 
of July, 1860, (see s.. 16 of the Oudh Laws 
With effect from the 
4th of -July, 1862, therefore, all suits 
in the matter of limitation came to be 
governed by the provisions of-the Act of 
1859 “and no other Law of Limitation, any 
Statute, Act, or Regulation now in force 
notwithstanding” (vide s. 18 of Act XIV 
of 1859). It seems to us clearly to follow 
that Musammat Birja’s suit when it 
was instituted on the 13th of May, 1865, 


-was governed in the matter of limitation 


by the relevant provision in the Act of 
in 
cl. 15 of s. I of that Act. Clause 15 is as 
follows:—- 

“To suits against a depository, -pawnee, 
or mortgagee of any property moveable 
or immoveable for the- recovery of the 
same—a period of thirty years if the pro- 
perty be moveable and sixty years if it 
.be immoveable, from the time of the de- 
or if in the 
‘meantime an acknowledgment of the title 
of the depositor, pawner, or mortgagor, or 
of . his right of redemption, shall have 
been given in writing signed by. the de- 
pository, pawnee, or mortgagee or some 
person claiming under him, from the date 
of such acknowledgment in writing,” 
The Act, however, ceased to apply to Mu- 
sammat Birja’s suit before the date of its 
decision in the following’ circumstances. 

During the progress of the First Regular 
Oudh the 
Oode of Civil Procedure (Act VIII of 1859) 
was extended to Oudh from the Ist of Janu- 
ary; 1862, by anorderof the Governor-General 
in Council dated the.6th of August, 15864. 
Ono the 7th of April, 1865, Act. XVI of 
1865 was passed. By the Provisions of y 


“8.2 of that Act all suits relating to title 
| or any right in land were direvted to-be 


continued in the Courts of Revenue during 
the progress of the Settlement: in ¿he 
local greg, Courts of Revenue were waune 


r 


2- 
e 
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. td include officers employed in making 
or revising Settlement. Bys. 7 of the same 
Act similar suits after the expiry of the 
period prescribed in s. 2 were to be heard 
eand determined in the Civil Courts of the 
Prevince of Oudh. The suitof Musammat 
Birja, therefore, was rightly maintained in 
the Settlement Court. in which it was 


instituted, and the period of ‘limitation 


was, as alfeady stated, that which was 
prescribed in the provisions of cl. 15 ofs.1 
of the Indian Limitation Act, 1859. 
„the 23rd of March, 1866, Act XIII of 1866 
was passed. This had the effect of abro- 
gating therule of limitatign provided in 
cl. 15 of the Act of 1859 in relation to 


. Suits on certain mortgages. The Act of 


1866 contained only foursections, It seems 
to us almost necessary, having regard to 
the arguments which we have heard in 
this appeal, to reproduce the whole Act 
in this judgment :— 

“An Act to exempt certain suits in Oudh 
from ‘the operation of the rules of limita- 
tion in-force in that Province. Wr 

“Whereas it is expedient to exempt cer- 
tain suits in Oudh re- 
lating to land from the 
operation of the rules of limitation in force 
in that Province; It is enacted as fol- 
lows :— ; 

“1. No suit relating to any tenure which, 
under the provisions of 
Act No. XVI of 1865, 
shall be solely cogniz- 
able in the Court of Re- 
venue in the said Pro- 
vince, shall be barred 
of limitation in .force in 
such Courts if the cause of suit shall 
have arisen on or after the 18th day of 
February, 1844, And any suit or appeal 
relating to any tenure and cognizable as 
aforesaid, which may have’ been rejected 
or dismissed’ upon the ground that the 
suit was barred under the said rules may 
be revived and heard on the merits, if 
the cause of suit shall have arisen on or 
after such day. ° 

“2. When a morienere shall, under or 
a ü y virtue of a mortgage 
R Bar of redemp- executed before the var 

iog suits- when j i 

mortgage exe@uted day, have obtained pos- 
before 13th Veb- session of any land com- 
ruary, 1844, prised in his mortgage, the 
mortgagor, or any other person claiming 
through him, shall not bring a suit in any 
Eil Court or any Revenue Court ip the said 


Preamble. | 


Certain suits re~ 
lating to tenures 
not to be barred 
if cause of suit 
arose on or after 
13th February, 1844. 


under the rules 
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Province to redeem the mortgage of such 
land, any subsequent acknowledgment of the 
title or right to redeemof the. mortgagor, 


~orof any person claiming: through him, 


notwithstanding. 


On 


“Provided that any suit for the redemp- 


Certain redemp- 
tion suits may be 
revived when the 
mortgage was exe- 
cutedon or after 
13th February, 
1841. ; 


tion of land which may 
tave been rejected or dis- 
missed upon the ground 
that the suit was bar- 
red under some rule 
of limitation in force or 
supposed to be in force, in 


the said Province, may be revived and heard 
as aforesaid, if the mortgage shall have 
been executed on or after the said day, 
“3. Nothing herein contained shall be 
taken to bara suit for redemption in any 


This Act not to 
bar redemption 
suits where fixed 
term for redemp- 
tion had not expir- 
ed before 13th 


case where, by the instru- 
ment of mortgage, a term 
was fixed within which 
the property comprised- 
therein might be redeem- 
ed, and such term had nct 


February 1856. expired before the 13th 
day of February, 1856; Provided that if 
any such term had expired before that 
day, the suit shall be barred, whatever 
may have been the date on which the 
instrument was executed. 

"4, This Act shall be read with and 

gana, teeta. taken as part of the said 
read with Act ACh No. XVI of 1865. 


No. XVI of 1865. 


Musammat Biraj's suit, -therefore, ag it 
stood in the Settlement Court was, aċ- 
cording tothe provisions of s. leof Act 
XIII of 1866, not barred by any rule of 
limitation, the cause of action for that 
suit having. arisen after the 13th day of 
February, 1844. It further follows from 
s.3 that any subsequent claim by Musammat 
Birja for redemption in the Civil Courts 
of Oudh after such Courts had begun to 
function under the provisions of s. 7 of Act 
XVI of 1865 would have stood barred if by 
the instrument of mortgage of 1849 a term 
was fixed within which the property com- 
prised therein might be- redeemed and if 
such term had expired before the 13th 
day of February, 1856. Subsequent history 
of thelegislation in this connection shows 
that the provisions similar to s. 30f Act 
XIII of 1866 still hold good. The whole of 
‘Act XIII of 1866 was repealed by Act 
AAAIL of 1871 passed on the 30th of: 
October, 1871, In this Act s, 80 provided 


* (108 L O, 1997] 


a bar similartothe bar contained ins, 3 
of Act XIII of 1866. In 1879 the 
Civil Coutts Act (XIII of 1879) was passed 


and thereby thé whole of Act XX XITLof 1871, 


except s. 40 wasrepealed. In this case we 
are not concerned with s.40 of Act XXXII 
of 1871, Section 37 of Act, XIII of 1879 took 
the place of s. 30 of Act XXXII of 1871, the 
provisions in the two sections being the 
same, In May, 1925, the Oudh Civil Courts 
Act, 1925, was passed by the Provincial 
Legislature of the U. P. of-Agra and Oudh. 
This Act repealed the whole of Act XIII of 
1879. The second portion of 5.48 of the 
Act of 1925 corresponds with s. 37 of the re- 
pealed Act XIII of 1879 and this is the 
last enactment with which we are con- 
cerned. It is agreed that the present suit 
will be governed by the second part ofs. 48 


of the Act of 1925 if that part were appli- 


cable to the case, 

The argument. of the learned Advocate, 
who appeared in support of the appeal, is 
that the plaintiff had the onus of proving 
that the mortgage of 1849 had no term fixed 
and that ifit had the term had not expired 
before the 13th day of February, 1856. In 
support of this argument reliance was 
placed upon two decisions of their Lord- 
ships of the Judicial Committee in Rajah 
Kishen Dutt Ram Pandey v. Narendar 


Bahadoor Singh (4) and Shankar Din vw 


Gokul Prasad (5). The reply on behalf of the 
respondents is that the cases relied upon 
by the learned Advocate forthe appellant 
were cases which fellunder the provisions of 
s. 6 of the Oudh Estates Act, 
according to the ‘provisions of that Act 
the property in respect of which the claim 
for redemption was made was vested in pro- 
prietary title inthe talugdar within whose 
taluga it layand it wasin thosecircumstances 
that the onus was thrown on the plaintiff 
of those cases to establish that the term 
had not expired -before the 13th day of 
February, 1856. à 


_ We may point out that it was a common 
ground in the two cases that by the in- 
strument of mortgage a term was fixed 
within which the property 'comprised 
therein might be redeemed. This being 


~ 


- 


(4) 3 I A. 65;'3 Sar. P.O, J-570; Rafique & Jack- 
son's P. C. No. 40 (P. C.). ' kS 

(5) 16 Ind. Cas. 78; 34 A. 520; 14 Bom. L.R. 1098; 
23 M. L. J. 621; 15 O. O. 285; 12 M. L. T., 419; (1912) 

W, N, 1061; 10 A, L, J73414; 17 C. W.N. 1; 1 


M 
LJ 0 (20), - 
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the true perspective: in which the two deti- 
Oudh sionsof their Lordships of: the Judicial. | 


1869, and ` 
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Committee may be considered we realize that 
thereis a good deglofforcein the respondents’ 


reply to the argument of the learned: Ad-» 


vocate for the appellant. It is admitted 
by the plaintiffs in the present case and it. 
is not shown py any. evidence on the record 
that the instrument of mortgage of the 
year 1849 did contain any aan within 
which the redemption of. the property 
comprised therein might have been effected. 
We ean hold without much difficulty that 
ifit were proved or admitted that sucha 
term was fixed by the instrument of mort- 
gage the onus may well lie on the party 
seeking to redeem to show, at least prima 
facie, that the term had not expired before 
the 13th day of February, 1856. We areof 
opinion, however, that-it will serve no useful 
purpose to pursue this point any further. | 

On the merits of the case, we are satisfied 
that the instrument of mortgage of the year 
1849, on which the present suit rests, did not 
contain any term at all within which the 
property mortgaged might be redeemed, 
The learned Advocate for the appellant 
conceded and we think rightly thatin case 
we hold onthe evidence that there was no 
term fixed atall the provisions of the last 
portion of s. 48 of the Oudh Oourts Act, 
1925, are inapplicable to the present case 
and it was further conceded, and we think 
rightly again, that in that event Art, 148 of 
the Indian Limitation Act, 190%, would 
govern the suit. 

The’ evidence on the question as to 
whether any term for redemption was fixed 
in the mortgage of 1849or not consists of 


‘the proceedings of the Settlement Court in 


the suit of Musammat Birja, to which refer- 
ence has repeatedly been made in the 
preceding portion of this judgment, and 
the wajib-ul-arz prepared at that Settlement. 
We have read more, than once and with 
great care Musammat Birja’s petition of 
plaint, her agent’s statement, the report of 
the Extra Assistant Commissioner and the 
pudgmentof the Settlement Officer but we 
can find no trace of any evidence in those 


. proceedings on the basis of which we could 


hold that the mortgage of 1849 contained 


any term ofatimefor redemptien. Indeed ° 


there was no such tefm fixed. Nusammag 


` Birja’s’ claim: was, as we have already said, 


fora declaration that the relationship of 
mortgaggy and morigages existed op 


‘the proceedings lead to the inference chat =. 
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the date ‘of the suit between her and 
the opposite” party in respect of the 


wshares in 12 villages and itis ‘sign#ficant - 


„to note that the defence ta her claim raised 
“by ` “the mortgagees was that they werein 


e possession of the property then in suit by 


virtue of a.deed of sale which means that 
the transfer in their favour was absolute 
and there could beno question of any terra 
whatsoever. Her claim was upheld and the 
declaration prayed for was granted. 

It seems to us that having regard to the ` 
rule of limitation contained in the Settle- 
ment Circulars of 1860 and 1862, the last 
of which was promulgated*on the 16th of 
April, 1862, had there been any term fixed 
for redemption in the mortgage of 1849 the 
matter would have been put forward by one 
party or the other in the proceedings of Mu- 
sammat Birja’s suit. It is true that the Circu- 
lars had ceased to have the efect of any rule 
of procedure on the question of limitation 
from the 4th of July, 1862, that is to say, 
about three years before the. jnstitution of 
Musammat Birja’s suit. We think, ‘how- 
ever, that it may well be doubted whether 
in the year 1865it was realised by thé minds 


of the Officers of the Settlement Courts and | 


the litigants in those Courts that the rule 
of limitation contained in the Oireulars of 


_ 1860 and 1862 had been swept away by the 


Judicial Commissioner's Circular of July, 
1860, with effect from the 4th of July, 1862. 
Section 16 of the Oudh Laws Act (XVIII 
of 1876) was not enacted until the- year 
1876 and was enacted in thatyear for the 


purposes of removing the prevailing doubts’ 


asregards therule of limitation -applicable 
to suits on title brought in the Settlement 


Courts of Oudh. Further the final judg-’ 


ment of the Settlement Officer dated the 
27th of September, 1866, leaves no room for 
doubt in our minds. We have seen that 


the judgment declares equity of redemption. 


existing in favourof Musammat Birja. It 
further declares her right arising therefrom 
to enter into possession of the mortgaged 
property presumably by means of proper 
procedure on re-payment of the mortgagé- 
money and according to our interpretation of 
fhe decree tlłfe right 60 inter into possession 
wasto ba exercised by Musammat Birja by ` 
means of į separate and subsequent suit 
and not necessarily by means of an applica- 
tion for execution. When to bring sucha 
suit was clearly left to the choice of Musam- 


mat Birja. We think that allthis would not 


pave di done had there heen a derm fixed 
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in the mortgage of 1849 for the purpose of 


redemption and had that term, if any, expir- 
ed before the 13th day of February, 1856. 


e Thisinference is strongly supported by the 


fact that Act XIII of 1866 had come into force 
in the Province of Oudh on- the 23rd of - 
March, 1866, that is, about six months before 
the;udgment of the Settlement Officer. Thé- 
same inference can safelyand in the circum- 
stances of the case should be drawn from 
the entry in the wajib ulane of Jhakrawan 
(Ex. 7), the effect of which we have. stated . 
in the previous portion of this judgment. 
Our finding, therefore, is that there was no 
term fixed for redemption in the mort- . 
gage of 1849 and if there was any such term 
fixed it had not expired before the 13th day 
of February, 1856. We hold, therefore, that 
fhe provisions ofs. 48 of the Oudh Courts 
Act, 1925, are inapplicable to ‘the ee 
, case, 

This being so, itis agreed that the pro- 
visions of the Indian Limitation Act, 1808, 
are applicable. It-.is not claimed by the 
plaintifis that the right to redeem within 
the meaning of Art. 148 of the First Schedule 


, of the said Act arose at any time subsequent 


10 the date ofthe mortgage. The question, 
therefore, is whether the present suit is with-. 
in time from the date of the . mortgage; the 
mortgage being of the year 1849 and the 
present suit having been instituted on the 
20th of October, 1925, is prima facie beyond 
the period of limitation prescribed by Art. 
148 of the First Schedule of the Indian Limi- 
tation Act, 1908. To save the limitation; _ 
however, the plaintiffs rely upon the pro- 
visions of s. 19 of the same Act andin proof 
of the acknowledgment, which gives afresh 
period of limitation as contemplated by 
that section, reliance is placed upon two 
documents. The first one is a pedigree 
contained in the judicial file of the 
First Regular Settlement of village Jhak- 
rawan (Ex. 6). It need hardly be said, 
the Oourts being quite aware, that the 
pedigree of the co-sharers of a village was 
always considered a necessary and a primary 
step in the investigation of title of the- 
co-sharers'in the lands of the village. The 
pedigree before us: is one of such pedigrees, 
It is natural, therefore, that it should give 
along with the names. constituting the 
pedigrees a short statement as to the 
nature of title also. In this pedigree 
Ahlad Singh, the mortgagor of 1819, is . 
mentioned in the line of descent from 
Mahip Singh and itis furtherstated that 
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his widow is in existence. The widow here, 
of course, “means Musammat Birja. Under: - 
neath this statement appears the following 
entry :— “ The share of Ahlad Singh stands 
mortgaged inthe handsof all the co-sharersof 
thok Dhana Singh.” The pedigree is 
signed by Dhana Singh and his co-mortga- 
gees and its genuineness is not questioned 
before us. The date on which this pedigree 
was presented to the officer presiding in the 
Settlement Court is the 24th of September, 
1867, and this may, therefore, be taken to be 


the date of the pedigree. If, therefore, the- 


acknowledgment contained in the entry is- 
sufficient and valid the present suit is not 
barred by limitation, a ee 
“The other document, on- which thee 
plaintiffs rely in proof-of acknowledgment, 
is the entry in para. 2 of the wajib-ul-arz of 
village Jhakrawan (Hx. 7). In a preceding 
portion of our judgment we have had 


occasion to reproduce the effect of that. 
entry in extenso. ‘The entry in para. 2 
is the’ entry of statements made -by. 


co sharers of thé village including Dhana 
Singh and his co-mortgagees and also 
Musammat Birja. The co-sharers who made 
the statements signed the wajib- ul-arz at the 
and of the documert and amongst the 
signatories are Dhana Singh and- his 
co mortgagees. Dhana Singh’s signature 
is made by a mark and so is Musam- 


mat Birja’s. But there can be, no doubt, as 


to the authenticity of the mark because 


oa the 12th of November, 1870, all the 


co sharers,except Dunia Singh, the widow 
of Khurram Singh and Lalta Singh, who 
were represented-by their agents, appeared 


in person before the Settlement Officer and ` 


verified the contents of the wajib-ul arz. The 
pedigree and the wajib ul-arz both are parts 
of the Settlement Record and it seems to us 


that the better way of treating them as, 


evidence of acknowledgment will be 
to look upon them as one piece of evidence. 
This evidence satisfies all the essentials of 
a valid acknowledgment required by 
s. 19 of the Indian Limitation Act,:[1908, 
We may here mention thata Full Bench 
decision of the Allahabad High Oourt in 
the case of Anup Singhv. Fateh Chand (6) was 
read to us in support” of the contention that 
a mere narration of the fact of a mortgage 
is not an acknowledgment within the 
meaning of 5.19 ofthe Indian Limitation 
(6) 56-Ind. Cas, 986; 18 A. 


) , J. 789; 2 P. P. L. R. (A.) 
187 & 258; 12 A 575 PB) EA om 
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Act, 1908, In this case two learned Judges , 
of the. High Court at Allahabad Held ona 


. 
: 6 


“view and the third learned Judge expressed 


a different view. Fortunately for us we àre ° , 
notealled uponto enter into any discussion’as ° 
toany form of acknowledgment required Dy. 
law, the reason being that the test laid down, 
in the decision of the majority of the Judge 
in the Fall Bench case just now referred to, 
“is amply satisfied. by the entry. contafned in - 
the wajib-ul arz. We accordingly hold that . 
the present suit is in time. i 
We, therefore, dismiss this appeal with, 
costs, ° | E 
“ALN. A, 
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Appeal dismissed, 
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_ Present:—Mr. Justice Wallace. 
AOHIPRE altas MAYAKARE.NARA- 
YANAN MOOSAD—P.aINTIFF— 

a APPELLANT i 
‘ "o: 5 Versus : 
ACHIPRE alias MAYAKARE alias. 
‘POOTHAMKULAM ILLATH MOOPPIL. 
- NARAYAN MOOSAD—DEFENDaNT— |, 
: —RESFONDENT. - T; 
Malabar Law—Family -karar—Power of manage-' 
ment of certain properties given to junior. member— 
Karar, whether ` binding on succeeding karnavan —' 
Assént of all members, effect of. KH 
A family karar entered into by the members ola, 
Malabar tarwad by. which certain powers of manage-. 
ment are given to a junior member falls to, the, . 
ground ipso facto on the death, of the person who; 
was the karnavan at the time of the karar, and is’ 
not binding. upon the succeeding karnavan inas- , 
much as such a karar is only an act of delegation | 
ofthe karnavan for the time being and the assent . 
of the other members to the karar is only a consent , 
to such delegation. It is immaterial that in such a" 
karar no limit is stated for the period of management | 
bythe delegate. [p. 102, cola. 1& 2.] be 
Cheria Pangi Achan v. Unnalachan (1), Pazhavathil | 
Mavilaputhia Veetil Chindan Nambiar v. Kunhi 
Raman Nambiar (2) and Karunakara Menon v. Kutti 


Krishna Menon (3), followed. . 
-Second appeal against the decree of the 
“District Court of South Malabar, in A. 8. No. 
81 of 1923, preferred against fhat of the 
Court of the District Munsif; Pattambi, in 
O.S. No. 193 of 1920, (O. S. NG." 252 of 
1919, Additional Distrigt Munsif's Court, 
Tirur. O. 8. No. 245 of 1918, Principal Dis- 9 
trict Munsif’s Court, Tirur. a 
Mr. T. R. Ramachandra Iyer, for the Ap-e `. 


ellant. -e -o-oo . hee 
į Mr. Krishna Wariar, for the Respondent, -»- 


- 
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JUDGMERNT.—The pointfor decision 
in this second appeal is whether a taewad 
amily arrangement, set-qut in the karar 
“B.O, was intended to confer and did con- 
fer Dn the appellant power of management 
of the property set out in para. 2 there- 
of after the death of the person who was 
then the karnavan of the*tarwad. | 
On the dateof Ex. C by 11th October, 1914, 
one Eravi Moosad, the father of the present 
appellant, was the karnavan and respondent 
was the anandravan. The document 
was signed by Hravi Moosad, by the re- 
spondent, by the appéllanteand by other 
members of the tarwad, In para.2 it 
directs that certain. powers of management 
over certain properties of the tarwad are 
conferred on the appellant. No limit for 
the period of his management is stated. 
Eravi Moosad died on 19th July, 1915. The 
appellant contends that, as there is no limit 
put to the period of his management, he is 
entitled to remain in enjoyment until-an- 
other family karar puts an end to his 


+ 
. 
. 


- management. The respondent contends that 
the death of the karnavan 1pso facto put an 


end to the operation of Ex. O, and that, as 
he has succeeded as karnavan, heis entitled 
to resume management of all the tarwad 
properties. The trial Court found infavour 
of the appellant and the-lower Appellate 
Oourt in favour of the respondent. i 

As noted, Ex. C fixes no limit to the pe- 
riod of the appellant's management. Prima 
facie, then, appellant would be entitled to 
remain in management .till the karar is 
suspended. But it is contended for the 
respondent that the usual canon of interpre- 
tation of documents does not apply to such 
tarwad karars and a ruling in.Cheria Pangi 
Achan v. Unnalachan (1) is called in aid. 
It is there stated by one of the learned 
Judges that a family karar entered 
into by atarwad with the consent of the 
de jure karnavan falls tothe ground on the 
death of the de jure karnavan and the 
next de jure karnavan is not bound by the 
restrictions imposed on his predecessor, 
except perhaps when he himself has agreed 
fn that karat tobe pound by those restric- 
tions whenever he succeeds to the sthanom. 
The same View is reiterated in Pazhavathil 
Mavilaputhia Veetal Chindan Nambiar v, 
Kunhi Raman Nambiar (2). The legal 
“ (1) 38 Ind. Oas. 513; 32 M. L. J. 323; (1917) M. W. N. 
185; 5 L. W. 392; 21 M. L. T. 329. 

29) 45 Ind. Cas. 26; 41 M. 577; 34M. L. J. 400; 
ae W. N. 283; 23 M. L.-T. 316; 4 L. W. 543 
(i. Ba). 
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theory is explained in Karunakara Menon 
v. Kuttikrishna Menon (8) to be thfs, that, as 
eit is-the karnavan alone who has the -right 
to manage such a delegation of powers of 
management is his act only, and the as- 
sent of the other members of the tarwad, as 
evidenced by their subscription to the karar, 
is merely an assent to the delegation of his 
powers by the karnavan and no more, ex- 


‘eept perhaps also a means by which they 


might restrain the karnavan from subse- 
quently cancelling the delegation. They can- ° 
not, therefore, be said to be then signing 
away any rights which may come to them '.. 
on the death of the karnavan, but are mere- '’ 

ly consenting to the then karnavan delegat- 
ing some of his powers to some one else. 
Such delegation would ipso facto cease on 
the death of the karnavan who delegated. 
Respondent, therefore, could not by Ex. O 


delegateany powers to theappellant, becausé-— 


he had none, and the karar, therefore, does 
not affect any rights to which he succeeds 
on the death of the karnavan who had by it 
delegated his powers. As at present advis- 
ed I am not prepared to differ from this 
interpretation of suchkarars and am, there- 
fore, not prepared to differ. from the lower 
Appellate Court in its interpretation of the 
legal effect of Ex. C. 

“It is argued further that the respondent ~ 
has by hig conduct shown thathe did intend 
by Ex. OC to transfer to the appellant the 
powers mentioned in para, 2? thereof, 
even when he himself came into the office 
of karnavan. Certainly on the death of 
Eravi Moosad he made no attempt to as- 
sume the powers of karnavan. According 
to his own document, Ex. Q, he consented 
to the appellant retaining the powers given 
him under E&x. ©, and has even by a- 
power- of attorney Ex. T given him further 
powers over property not covered by Ex. O. 
On the other hand, he has on several occa- 
sions, as admitted by the trial Court, assert- 
ed his right as karnavan. He has evident- 
ly been shilly-shallying over. his rights. 
But in any case it appears to me that Ex, O 
cannot be interpreted to imply that such 
renunciation asthe respondent made in that 
document could not be revoked by him ex- 
cept by means of a fresh family karar. In 
Ex. C so far as he renounced anything, he 


renounced only personal expectations, a 


renunciation which did not require the 
consent of the whole tarwad to make it 


(3) 38 Ind. Cas. 666; 5 L. W.511; (1917) M, W. N, 


2 
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wood, and such renunciation would be open 

‘to revocation by him alone, a revocation 
which in its turn would not require. the 
ratification or consent of the other members 
of the tarwad. 

In these circumstances I see no reason to 
interfere and dismiss this appeal with 
zosts. 

V.N. V. 

À, NL A, 


4, 


Appeal dismissed, 
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OUDH CHIEF COURT. : 
First Crvit Appear No. 100 or 1926,. 
August 26, 1927. 

' Present :-—Sir Louis Stuart, Krt., Chief 

Judge, and Mr. Justice Raza. . 
Kunwar NAGESHWAR SAHAI— 
PLAINTIFE—ÅPPELLANT) -. 
: VENSUS 
MOHAN AND OTHurRS— DEFENDANTS— 
RESPONDENTS. j 

Landlord and tenant--Oceupancy tenancy—HExecu- 
tion of fictitious lease by landlord—Attornment of 
tenants to lessee—Tenants, whether become sub-tenants 
—Suit between lessee and tenant—Decision by Revenue 
Court—Subsequent suit by landlord in Civil Court, 
maintainability of. ia 

A landlord executed a fictitious lease in favour of 
his manager and countsr-parts were taken from the 
tenants in the name of the lessee. Ina suit by one 
ofthe tenants to contest a notice of ejectment issued 
‘by the lessee it was held by the Board of Revenue 
that the tenant was not a sub-tenant under the 
lessee but remained a tenant-in-chief of the land- 
lord and was not. therefore, liable to ejectment. 
The landlord instituted a suit for declaration against 
the tenantsthat they-were only sub-tenants under 
his lessee : 

Held, (1) that the real landlord was the original 

- landlord himself and not his lessee and that the 
tenants were, consequently, tonants-in-chief under 
him and not mere sub-tenants; [p. 104 col. 2.] 

(2) that the GCivil- Court had jurisdiction to try 
the suit inasmuch as the landlord was not a party 
Tibia previous proceedings before the Revenue Court. 
ibid. 

‘Appeal against the judgment and ‘decree 
of the Subordinate Judge, Hardoi, dated the 
7th May, 1926. 

Messrs, A. P. Sen and K.P. Misra, for 
the Appellant. ; 

Mr. D K: Seth, for the Respondents. 

JUDGMENT.-?The facts in the suit 
out of which this appeal arises are as 
follows. The plaintiff, Kunwar Nageshwar 
Sahai, succeeded to the taluga of Baragaon 
in the Hardoi District some time previous to. 
1917. In 1917, when.-he had just arrived at 


his majority, he ejected twenty-six tenants 
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from holdings of an aggregate area of 155 
bighas,7 biswasin the village of Manjh- 

aon which isa portion of the taluga. He 


proceeded to grant alease of the wholeof e 


this area on the 30th July, 1917, in favour 
of his natural father’s brother, Kesho Sahae. 
Kesho Sahae was the manager of the taluqa 
on the plaintifi's bealf, Out of the total area 
of 155 bighas 7 biswas, Kesho Sahae retained 
in his own cultivation 11 bighas 1 %iswa. 
The ejected tenants were restored to 
cultivatory possession of the remaining 144 
bighas 6 biswas. The rent payable by 
Kesho Sahse fer the total 155 bighas 7 
biswas, was Rs. 350 a year and the rent 
payable by these tenants for 144 
bighas 6 biswas was Rs.. 1,110 plus a small 


. grain rental a year.- Kesho Sahae issued 


notice of ejectment on all these tenants 
for the Fasli year 1331, that is to say, the 
year which commenced in September 
1923. One of these tenants, Mohan, son of - 


Bhawani: Lonia, contested the validity of 


this notice up to the Board of Revenue. He 
cultivates a holding of 6 bighas 8 biswas 
for which he. pays a rent of Rs. 53. Mohan 
Lonia’s case was that he was not the sub- 
tenantot Kesho Sahae butthe tenant-in-chief 
of-the plaintiff and that Kesho Sahae had 
no right to ejecthim. This contention suc- 
ceeded beforethe Board of Revenue. In their 
order in “final appeal they set aside the 


‘notice of ejectment issued by Kesho Sahae 


ohan Lonia and in a separate order 
ae that Kesho Sahae should be 
recorded as thekadar of Mohan Lonia’s 
holding and that Mohan Lonia should be 
recorded as tenant-in-chief. It is to be 
noticed that the plaintiff was no party to 
these proceedings He subsequently institut- 
ed in September, 1925, the suit out of which 
this appeal arises, 10 the Court of the 
Subordinate Judge of Hardoi. This suit 
is against Kesho Sahae and thirty-six 
of the persons who had been re- 
instated. The suit was for a declaration 
that these thirty-81x persons were not his 
tehants and that no relationship. of landlord 
and tenant existed between him and them. 
NG A thirty-61x persons did not 
dispute the plaintiff's claim. Twenty did 
t appear. Mohan -Lonia alone contested 
th, it. The learned “Subordinate Judge, 
hat in this transaction Kesho °* 


ae did not, contesé the suit. e 


Wd 
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thirty-six. defendanis . other than Kesho 

Sahae*were all tenants-in-chief of the 

\laintiff. He, therefore, dismissed*® the 
ou The plaintiff appeals. . ` : 

° There are three matters in the learned . 

. trial Judge's decision which cannot be 


. [108 1.0, 1997) 

. condition that Kesho Sahae was not to.. 
sub-let-any portion of the 155, bighas 7 | 
biswas.. He was clearly thus. a person to 
*whom the collection of rents in a portion 
of the village had been leased by the land- ` 
lord. Thus he was technically a thekadar 


upheld. In thé first place it appears that 
Kesho Sahae was tengnt-irt-chief of 11 
bighas 1 biswa, In the second place the 
suit coyld not be dismissed against the 
fifteen persons who admitted the plaintiff's 
claim. In the third place the’suit is to some 
extent cognizable by a Oivil Court. The 
importance of the question, as far as 
' Mohan Lonia and the person’ who did not 
put in an appearance are concerned, is this, 
If they are considered to be the sub-tenants 
of. Kesho Sahae they have nostatutory right 
. of occupancy and can be ejected at will 
through the Revenue Authorities. If they 
are considered tobe the tenants-in-chief 
of the, plaintiff they have certain statutory 


rights and their ejectment ,can only take ` 


place under certain. conditions. -The im- 
portant questions are whether Kesho Sahae 
was actually the tenant-in-chief of the 
plots within the cultivation of these twenty- 
one personsand whether he actually sub- 
let them: those “plots. Our finding of faet 
is that in respect of 144 bighas 6 biswas 
which were purported to be let to Kesho 
Sahae by the lease which is filed in this 
suit as Ex. W-2, dated 30th July, 1917, and 
which were cultivated. by these persons, 
the transfer in so far as those plots are 
concerned was fictitious. We base our 
finding “upon the following evidence. It is 
proved to our satisfaction that Kesho Sahae 
was.the manager of the estate. The plaintiff 


is an absentee who takes no active part in’ 
the management of his taluga. Kesho Sahae ` 


has admitted under cross-examination in 
this case that he does all kinds of manage- 
ment, that he issues leases. that he 
files suits independently -and . that he 
usually does not inform the’ plaintiff 
of the action which he is taking. It 
is. clear that after paying his. rental at 
Re. 350 he retains for himself a profit of 
=- Rs. 760 plus the grain rent of 6. bighas 
| Sbiswas, an@cultivates 11 -bighas 1 biswa 
free of rent. He admits that he receives 
this substdntial benefit in lieu of his 
salary as manager.. A perusal of the 
lease itself taken. in connection with Kesho 
< Sahae’s own admissions. and the proved 
faets of thecase shows that the lease was 
not genuine, for the lease contains asẹ 


pul 


but he was actually an assignee of rent in 
respect of 144 bighas 6 biswas. 


Who then 
was : the actual land-holder? The land- 
holder was clearly the plaintiff himself, 


2 


and Mohan and the twenty other persons, ` 


who have not put in an appearance, are, on 
‘the evidence, the tenants-in-chief of the 
plaintiff. We consider that a Oivil Court 
had jurisdiction to determine the. suit 
Inasmuch as the plaintiff was not a party 


to the proceedings before the Revenue . 


Qourt. We find that these persons pro- © 


bably did execute the counter-parts. This, 
however, in noway affects the case. We 
havé examined these counter-parts care- 


fully. They are written in Urdu, a langu- - 


age with .which all these persons are 


unacquainted. Mohan and the other twenty . 


persons, who have not putin an appearance, 
are illiterate and are stated to have affixed 
their thumb impressions on them. There 
is only one word in these documeagts which 
can be used to support the argument that 
the persons signing the counter parts 


accepted the position of , sub-tenants of 
Kesho Sahae. In each counter-part the exe-’. 


cutant is described as a shikmi or sub-tenant 
but it is not established'to our satisfac- 
tion that this word shikmz was read out to 
any of these persons. 
we take is that Kesho Sahae as manager 


‘placed these persons in possession of the 
plots which they cultivated and that he. 


acted in so doing as manager of the 


The view. which . 


plaintiff. The lessor was the plaintiff, not - 


Kesho Sahae. The fifteen persons who 
have chosen to confees judgment must he 
bound by their own actions, By confessing 
judgment they have chosen deliberately to 
accept the position that Kesho Sahae 
fenant-in-chief and that they are his sub- 
tenants. 
this extent. The declaration which 
Ratan son of Ganeshi, Baldeo 
Munney Lohar, Bhaggu son of Nihal Teli, 
Dhandhbari, Suraj Narain con of Ram 
Prasad Brahman, Pragison of Ganga Arakh, 
“Dulam son of Behari Lonia,’ Bhagwan son 
of Gulal, Mula Garariya, Bhagga son of 


Param Lodh, Laltu son of Bhup Lodh,- 


Behari. son of Ganga Brahman, Puttu son — 


is ` 
We, therefore, allow the appeal < a 
the 


plaintiff desires will be granted against ` 
con of: 


e 
4 r 
e 


of. Jawahir Brijbasi, Baldeo son of Ohau- 
dhri Teli and Baldeo son of Laltu Ahir. 
, The appellant will pay his own costs in 


respect of these persons. They have in-.°O. S. No. 719 
We dismiss 


curred no costsin this appeal. 
this appeal in respect of Mohan Lonia. 
The appellant will pay his own costs of this 
appeal and those of Mohan Lonia. We 
dismiss this appeal in regard to the remain- 
ing persons. The appellant will pay his 
own costs. They have incurred no costs. 
A, N. A. Appeal dismissed. 


MADRAS HIGH COURT. 

Oivin REVISION PETITION No, -1040 or 1924. 
March 8, 1927. . 
Present:—Mr. Justice Odgers and 
© Mr. Justice Curgenven. 

GUDIPOODI SUBBAYYA AND ANOTHER 
—~DEFENDANTS Nos. 3 AND 4—PBETITIONERS 
"  - versus 
KOTTAPALLI SESHAYYA AND oTBaERS— 
PLAINTIFFS AND DEFENDANTS Nos, 1 anp.2— 


' RESPONDENTS. > ` 

Civil Procedure Code (Act V of 1908), s. 115, 
Sch. II, paras. 1, 15—Arbitration—Reference pending 
suit— Signature of all parties to suit, whether neces- 
sary—Arbitrator chosen on account of knowledge of 
facts—Decision on personal enquiries, legality of— 
Decree in terms of award—Revision—Interference. 

The provision in para. 1 of Sch. II, Civil Procedure 
Code, requiring that an application for reference to 
. arbitration ina pending suit should be in writing is 


merely directory and not mandatory, and .an award’ 


is not illegal merely because the guardian ad litem of 
a minor party to the suit who was present in Court 
and who assented to an application for reference, did 
not sign the application for reference. : [p. 105, col. 
2; p. 106, cof. 1; p. 108, col. 1.) i 

Shama Sundram Iyer v. Abdul Latif (1), Umed 
Singh v. Sobhag Mal Dhadha (2), Luxumibai v. Hajee 
Widina Cassum (9), and Tekat Mal Oswal v. Ananda 
Moy Basu (10),. followed. ; - 

Where a reference to arbitration on behalf of a 
minor empowered the arbitrator to pass an award 
after conducting an enquiry or without conducting 
an enquiry, and it appeared that the arbitrator was 
chosen because he was arelation known to both the 
parties and was more or less in possession of the 
- facts of the case, and in the arbitration. proceedings, 
the arbitrator relied not only on his knowledge 
but also on what he ascertained by oral enquiries: 

Held, that the methods adopted by the arbitrator 
were not objectionable under the circumstances. |p. 
106, col, 2 : ; 

Sanyasi v' Venkata Rao (3), distinguished. 

Revision of decrees basedon awards, is as arule 
objectionable and’ a High Court will not be justified 
in interfering with such decrees in revision unless 
a question of jurisdiction is involved. [p. 107, col. 
2; p- 108, col. 1.) = 
+ Ghulam Khan v. Muhammad Hassan (4) and Vai- 
thianatha Aiyar v. Subramania Aiyar (5), followed. 


. Petition, under g. 115 of Act V of 1908and_ cation shell be in writing is directory-only - 
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105: 
s. 107 of the Government.of India Act, pray- 
ing the High Court to revise the decree of 


the Ceurt.of the District Munsif, Ongole, in’ 
of P921, dated the 17th April. 


1923, E 
Mr. Somayya, for the Petiticners. © 
JUDGMENT. ` ` 
Odgers, §.—This is a petition to revise 
the judgment of the District Munsif of On- 
gole, dated 17th April, 1923, wherein hefram- 
ed a decree in terms of a certain award. The 


petitioners (3rd and 4th defendants) are the 


reversioners of one Kottayya. The svit 
was brought against them by the plaintiff 
on a mortgage by Kottayya’s widow and was 
filed after his death. The mortgagees were 
the predecessors-in-title of the lst and 2nd 
defendants and the plaintiff is an assignee 
from them. ‘The question in the suit was 
whether the mortgage was binding on the 
reversion and the parties are alleged to have 


-agreed to refer the matter to arbitration 


under Sch. II, para. 1 of the Civil Procedure 
Code. The lst and 4th defendants’ were 
minors when the suit commenced and we 
are concerned with the first of these. The 


latter was represented by his mother in the. 


suit and the first question raised before us 


is that as his guardian ad litem did not- 


sign the petition to refer the.suit to arbitra- 
tion, dated 6th October, 1922, there has not, 
at least as far as the 4th defendant is 
concerned, been a valid reference under 
the Second Schedule, Oivil Prccedure Code, 
The petition in question states that the 


parties have agreed to abide by the award. 


‘of ‘one Pothemeeni Raghavalu passed by 


-him “after making enquiry or without 


making enquiry and without having any- 
thing to do with the appeal.” It is sug- 
gested thatthe mother’s thumb impression 
was taken.to the original of the petition 
but there is' no evidence to support this. 
The first remark to make is that this ground 
has not been taken in the lower Court but 
that does not preclude us from considering 
it here because it must be held to go to 
the’ question of jurisdiction. It is quite 
clear that the jurisdiction of an arbitrator 
under the lst clause is founded on the 
consent of parties thatthe shall decide the 
matter referred to. Now the, question is 
did allthe parties consent or rather did 
the guardian of the 4th defendants.con- 


~ 


sent to this reference on his behal{? ft 


has been held in. sevéral. cases: that the - 


provision of the paragraph that. the appli- 
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and not mandatory [see Shama Sundram 
Iyer v. Abdul Latif (1).] It appears from 


“the records that the guardjan sent a peti- 


‘tion to the arbitrator, datéd 27th November, 
1932, requesting him not to proceed with 
the arbitration because there was a rumour 
that he was going to give a decision against 
the defendants and in -favour of the plaint- 
if, This petition begins “both the parties 
in the above suit have appointed you as 
panchayatdar and for the disposal of the 
suit we sent the records to.you.” Itis said 
that that cannot be taken as antedating the 
consent of the guardian to the reference to 
arbitration and that it shows only that the 
widow was willing to join. in the reference 
and so requested the arbitrator not to pro- 
ceed with the award. That position seems 
to me on the facts untenable, for in her evi- 
dence as P. W. No. 1 she says she consented 
to the reference as the arbitrator agreed to 
favour her and she quite frankly says that 
she preferred the petition just referred to 
because the arbitration should not be pro- 
ceeded with unless the result was going to 
be favourable to herself. A Brahmin wrote 
the petition because the Pleader's clerk re- 


fused to write it saying "I (witness) Have no ` 


business to do it after having consented to 
the reference.” It seems to me, therefore, 


- that there is no doubt that the guardian of 


the minor, 4th defendant, did consent to the 
appointment of the arbitrator in the first 
instance and to the reference of the matter 
in dispute to arbitration. That all the 
parties need not sign the avplication is 
plain from the decision of the Privy Council 
in Umed Singh v. Sobhag Mal Dhadha (2). 
There it appears that the parties had signed 
the agreement including the guardian ad 
litem of the minor appellant and Mr. 
Somayya for the petitioner urges that the 
reasoning of their Lordships’ decision is 
that this agreerhent was presented to 
the Court along with the petition which 
was not signed by the minor, appel- 
Jant’s guardian. Their Lordships, how- 


ever, do not base their decision on the? 


existence of any such agreement and they 
pdinted out fhat para. 1 of Sch. IL does 
nof require that the writing should of 


* necessity bê signed, that the guardian was 


in Court and assented to the application 
j KU 27 O. €1;40. W. N. 92; 14. Ind. Dec. (N. 8.) 


(2) 32 Ind. Cas. 161; 43 ©. 290: 30 M. L. J. 67; 20 
c. wv. N, 137; 14 A. L. 97: 31. W. 145: 19M. L, 
- 108; 23 ©. L. J. 130; (1916) 1 M, W. N. 67; 18 Bom, 
LR. 30843 LA LP O) Sae 
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and that, therefore, no injusticé has arisen, 
It seems to me, therefore, that there is no 


, Substance in the first point taken for the 


petitioner, namely, that the consent of the 
4th defendant's guardian ad litem was not 
given to the reference to arbitration, 

The second point argued is that the guardian 
ad litem had no right to consent on behalf of 
the petitioner to a reference empowering the 
arbitrator to pass an award after conducting | 
anenquiry or without conductinganenquiry, 
The case put forward as authority for this 
position is Sanyasiv. Venkata Raa (3), There 
the arbitrator was to come to a conclusion 
either on hisown information or on other 
information known in the village or by 
examining witnesses of both the parties if he 
thought necessary. The arbitrator admit- 
ted that he enquired of witnesses behind the 
back of the parties and that he collected 
information and obtained an admission from 
the defendant's mother without noting them 
down in writing. The question according 
to. the learned Judges was whether the 
minor defendant was bound by such sur- 
render by his guardian of his legal right. 
that the witnesses should be examined in 
the presence of parties and whether such a 
procedure makes the award otherwise invalid 
within the meaning of s,15 of the Second 
Schedule, Civil Procedure Code. It was said 
thatitwas improper to getinformation from 
one side in the absence of the other and to 
utilise the information not accessible to 
others. The learned Judges were of opinion 
that this procedure vitiated the award and 


. that thedefendant's guardian could rot waive 


the minor's right to object to this irregular 
procedure. Further one of the learned 
Judges at least found that the guardian's 
conduct amounted to gross negligence. Now 
that was a matter ima first appeal and not 


„in revision as here and I think it must be 


taken to be a decision on the particular 
facts of that case. But the fact here is that 
although the arbitrator was empowered to 
proceed with or without any enquiry he, 
as a matter of fact, relied not only on his 
own knowledge but also from what he as- 
certained by oral enquiries and he came to 
the corclusion that the widow could not 
maintain herself from the income of the 
lands of her late husband and that the 
debt in question was, therefore, binding on 
the heirs. It seems to methatin cases of 

: Ind. Cas. 470:44 M. L.J. 263; 17 L. W. 71; 
(1883) BE W. N.7; A I R. 1923 Mad, 301; 47M, 30; 
82 M. L. T., 32, 
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this sort where the parties have referred and in Batcha Sahib v., Abdul Gunny (7)Sir > 


the matter*to an arbitrator related to all of | 


Arnold White, C. J., pointed out that tke 


them one cannot expect too precise an insist- . policy of the Legislature is that: judgment 


ence on the form of judicial procedure.’ 
The arbitrator was, no doubt, referred to 
because he was a relation and known to 


both the parties and was more or less in- 


possession of the facts of the case. It does’ 
not seem to me to have been anywhere 
raised that this reference to arbitration was 


improper on this ground. Itis noteworthy . 


that in the affidavit in support of her ob- 
jection petition, dated 12th December, 1922, 
the mother states the arbitrator’ posted 


thecase to the 27th November, 1922, and 


ordered the parties to be- present with 
witnesses and she put in her petition on 
the 27th November, 1922, because she found’ 
or she thought that the arbitrator had ‘be-' 
come unjust.” She nowhere says that she 
was not a consenting party to the reference 
nor that the reference is invalid because of 
the clause referred to, In the order on this 
objection petition the petitioner according 
to the learned District Munsif alleged that 
she was ignorant of the reference but 
in the witnees-box she stated that .she 
knew of the relationship even at that 
time. The Munsif came to the conclu- 
sion that none of the charges propounded 
in the objection petition were sustainable 
and he also held that the award was bind- 
ing on the minor defendants. |. 

As tothe power of the Court to revise 
in these arbitration matters reference has 
been made to Ghulam Khan v. Muhammad 
Hassan (4) and Vatthianatha Aiyar v. Sub- 
“ramania Aiyar (5). In the first of these 
cases the Privy Council thought that revi- 
sion was, if possible, more objectionable than 
appeal as, if an application to revise’ were 


admissible in cases like that before their | 


Lordships, the finality of any award would 
beopento question. In Nidamurthi Krishna- 
murthy v. Gargipartht Ganapathilingam 
(6) Mr. Justice Oldfield held- that the 
Court will not usually interfere in revision 
with an order such asa decree passed on an 


award. The only way in which interference ` 


can be justified is that there was no juris- 
diction to refer to arbitration at all or 
that the decree is in excess or is not in 
accordance with the award. Neither of the 
latier grounds have been argued before us 


(4) 29 C. 167; 29 I. A. 51; 60. W. N. 226; 12 M. L. 
J. 11; 4 Bom. L. R. 161; 8 Sar. P. C. J; 154; 95 P. R.. 
1902 (P_C.). 7 

(5) 78 Ind. Cas. 238; A. I. R. 1925 Mad. 301, 

16) 25 Ind. Cas. 588; (1914) M. W. N, 865. 


WM) 
(1914) M. W. N. 142 


in accordanċe with the award should be f'nal ° 


and unless it is quite clear that the leartted 


Judge has exercised the jurisdiction wrong- ` 


ly there should be no interference in revi- 
sion. It, therefore, seems to mg that ibere 
is no ground to interfere in revision in that 
case and:that both the grounds urged by 
the petitioner must fail, The Civil Revisicn 
Petition is dismissed with ccsts of the Ist 
respondent. ; 
Curgenver, J.—The first objection 
raised in this case is that the minor was not 
a party tothe reference to arbitration and 
that, therefore, the Court had no jurisdic- 
tion to make an order in accordance with 
the award; and Polita Pavana Panda v. 


Narasinga Panda (8) has been cited as 


authority for the proposition that the award 
would be void. The question is whether 
the District Munsif's warrant referring the 
matter to arbitration was drawn with the 
concurrence of all parties. We find’ that 
the petition to refer the matter was not 
signed by the guardian of the 4th defend- 
ant, but I do not think that that necessarily 
disposes of the matter. The argument that 
has been addressed to us is that the guard- 


jan was present and consented orally to the - 


course proposed and that no formal appli- 


cation was necessary. There appears to be : 


no doubt both from the oral evidence 
given by the guardian herself and from the 
afidavit filed in support of her objection 
petition to the award that the plea that 
her consent was not givenis entirely an 
after-thought. The plaintiffs - themselves 
assert in their affidavit that the guardian 
was present in the lower Court and con- 
sented to refer the matter to arbitration; 
and having regard to the attitude which the 
guardian herself took up before the lower 
Court I think that this clearly represents 
the truth. We have, therefore, proof of 
consent by the guardian to the application 
to the Court to referthe matter to arbitra- 
tion. It appears to me that the circum- 
stances are similar to thosa dealt with if 
Umed Singh v. Sobhagmal Dhadha (2). In 
that case there was an agreenfent signed 
by all the parties, which I think their Lord- 
ships of the Privy Council use as evie 
dence of the concurrence of all. There was 
further an application which although not 

21 Indo Cas. 808; 25 M. L. J. 507;14 M. L, T. 314; 
; 36 M. 256. eo yee 
(8) 51 Ind. Oas. 155; 42 M. 632; 36 M., LJ. 538, 


‘of both: parties. | 
stated in his award, and the argument is. 


f 
% 
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held suffisient to conform to the. provisions 


‘of para. 1 of Sch. II of the Civil Procedure 


-Oode. There is ample authority for the 
proposition that the application shall be in 
writing is merely directory and not manda- 
tory: see Luxumibar v. Hajee Widina Cassum 
(9), Shama Sundaram’ Iyer v. Abdul Latif 
l) and Tekat Mal Oswal v. Ananda Moy 
Basu (18), It appears to me, therefore, that 
there is satisfactory:proof that the minor's 
guardian consented to the reference, and I 
will only add. that this- question was 
not raised before the lower Court and no 
evidence was gone into, 80 that it can hard- 
ly be raised here, in a revision petition. 
are also asked to interfere under the provi- 
sions of O. XXXII, r. 7 inasmuch as the pro- 
visions of that rule had not been complied 
with by the guardian, and Vijaya Ramayya 
v. Venkatasubba Rao (11) was quoted for the 
position that such an omission would -in- 
validate the reference. ‘This point was not 
raised in the grounds of revision, or even 


in the supplementary: grounds, and I do. 


not think that it can be considered now. 
The remaining point has reference to 
the nature of the terms of reference and the 
method adopted by the arbitrator in investi- 
gating the question referred to him. The 
terms of reference undoubtedly gave him 
a very free hand, because they authorised 
him to give his award after going into the 
contention or not going into the contention 
What he actually did is 


addressed to us that the method he adopted 
was opposed.to natural justice and that no 
guardian should have consented to such’ an 


arrangement in the interests of the minor. | 


Reference has been made to Sanyasi v. 
Venkata Rao (8) which was-a first appeal so 
that the learned Judges could treat the 
question as one of fact and law §whereas the 
question to be considered here is only one 
of jurisdiction. The conduct of the arbi- 
trator in that case was seriously impugned 
but here I do not think there is sufficient, 


“ material for discrediting the course which 


tee arbitratogactually took. The nature of 
the enquiry which should’ be undertaken 
may dependeon the nature of the questions 
referred to the arbitrator and here the ques- 


tion was whether the widow could live upon | 


(9) 23 B. 629; 1 Bom. L. R: 617; -12 Ind. Dec. (N. a.) 


4200 < 
0) 38 Ind. Oas. 226. f 
4 a) 32 Ind. Cas: 881; 39 M, 853; 30 M, L. J: 465, 


DAMODAR PRASAD O, MABUDAN SINGH, 
signed by the guardian of the minor was 
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her resources without incurring any debt, 


The arbitrator was a relative and*had per- . 
_Sonal knowledge of her affairs, and further. 

he was in a position to make a personal. . 

inquiry, and I donot think that the methods. 


which he in fact adopted were necessarily: 


objectionable. It is not essential that in 
every case the ordinary rules of judicial 


procedure should be followed by an arbitra- 


tor inquiring into a matter of this kind. It 


has been held in the cases to which my 
learned brother has referred that in general 


the.revision of decrees based upon awards: 


is objectionable and I consider that it would 


not be justifiable for such a ground as this, - 
since no question of jurisdiction is involved. : 


I agree that the Civil Revision Petition 


must be dismissed with costs of the Ist re- = 


spondent. 
UNV. 


Petilion dismissed, 
A, N, A, 4 


PATNA HIGH COURT. 
inst Cıvıl APPEALS Nos, 156 AND 159 < 
OF 1926. i 
STAMP REFERENCE, 


` June 13, 1927. 4. 


Present:—Justice Sir Jwala Prasad, Kr, 
DAMODAR PRASAD—AppELLANT 
versus. - | 
MASUDAN SINGH—Rezsponpen?. 


Civil Procedure Code (Act V of 1908), 0. XLI , r. 26 
—Objections to findings on remand— Courtefee, whe- 


ther leviable—Court Fees Act(VII of 1870), s. ô, Sch. IT, | 


Art. 1(d) ands. 19—Fiscal Statutes to be construed 


strictly. 
A memorandum of objection filed under O. XLI, 


r. 26 of the Oivil Procedure Code is not liable to the., 


payment of Oourt-fee. [p. 109, col. 1.] 
Fiscal Statutes have to be construed strictly so 
far as they impose liability on the subjects. [zdid. | 


Stamp Reference on the memorandum: 
of objection filed by the respondent on the. 


findings on remand. 


Messrs. S. M. Naimatullah and B. E. Pras 


sad, forthe Appellant. 
Mr. S N. Bose, for the Respondent. 


JUDGMEN T.—Thié isa fiscal References 


by the Taxing Officer under s. 5 of the 
Court Fees Act and the “question referred 


to is—is a memorandum of objection filed . 


under O. XLI, r. 26 liable to the payment 
of Court-fee. Admittedly there is no ex- 
press provision in the Court Kees Act mak- 
ing such a memorandum of objection liable 


' 
LA 

l 

. 


to duty. It is said that it is a petition 
presented to the High Court which’ would 
come under cl.(d) of Art. lof Sch. 
IL of the Court Fees Act. If the memoran- 
dum of objection is a petition presented 
tothe High Court then undoubtedly it 
could be chargeable. It would be strain- 
ing the language of the Act to make a 
memorandum of objection filed under 
O. XLI, r. 26 synonymous to a petition 
presented to the High Court. Fiscal Statutes 
have to be construed strictly so far as 
they impose liability on the subjects. So 
says Lord Cairns in Partington v. Attorney- 
General (1): . l ; 

“Tam not at all sure that, ina case of this 
kind—a fiscal case—form is not ‘amply 
sufficient; because, as I understand the 
principle of all fiscal legislation, it is this: 
If the person sought to be taxed comes 
_ within the letter of the law he must be taxed, 
however great the hardship may appear 
to the judicial mind to be. On the other 
hand, if the Crown, seeking to recover the 
tax, cannot bring thesubject within the 
letter of the law, the subject is free, however 
apparently within the spirit of the law the 
case might otherwise appear to be.” > 

No equitable construction is permitted 
for the purpose of imposing tax upon the 
subject. The document in guestion has 
been expressly described. under O. XLI, 
r. 26 ag a “memorandum of objection” to 
any finding on remand. It could never 
have been intended by the Legislature that 
such a document should entail a liability 


upon the parties to pay Court fees, the only* 
object béing to permit them to present . 


their objection to the findings of the Court 
below uponremand withrespect to the issues 
‘undetermined by that .Court at the first 
trial. A remand for the purpose of trying and 
returning findings on issues left undeter- 
mined -by the Court below pre-supposes 
that an appeal originally presented to the 
Court -où full Court-fees is still pending 
and undisposed of and the hearing of the 
appeal after the receipt of the findings 
of the Oourt below is a continuation of 
the previous hearing. .There is no new 
appeal,no new parties and the Oourt-fee 
paid in the first instance for the entertain- 
ment -of the appeal is sufficient, No taxa- 
tion is, therefore, required because-a party 
objects to the new findings of-the Court 
“below on the undetermined issues. The 


0 (1869) 4 H. L. 100; 38 L, J, Bx, 205; 211, 7, 
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omission of a memorandum, of objection 
filed under O. XLI, r. 26 from s, 19 of the 
Court*Fees Act is 


thata document can be charged with Coyrt- 
fee. ` 


I accordingly decide that no Oourt-fee . 


is chargeable upon the memorandum of 
objection’ filed under O. XLI, r. 26. There 


have been . contradictory views taken in ~ 


some cases by the Taxing Officers of this 
Court—S. A. No, 1289 of 1923 (Mr. Williams) 
and F. A. No, 168 of 1920 (Mr. Scroope). 

B. K.P. 

A. N. A. . Order accordingly. 


Km aab ara ar a 


MADRAS HIGH COURT, 
ÅPPZAL AGAINST ORDER No, 133 or 1925.. 
April 12, 1927, | 
Present :—Mr. Justice Odgers and 
E Mr. Justice Curgenven. 
~ CUDDAPPAH GHOUSE KHAN— 
APPELLANT 
; VETSUS 
BALASUBBA ROWTHER—RessronpenrT., 
Provincial Insolvency Act (V of 1920), ss. 28, 29— 
Suit against insolvent—Leave of Court, whether con- 
dition precedent to institution of suit. ME 
The leave of the Court required under s. 28 (2) of 
the Provincial Insolvency Act for commencing any 
legal proceeding against an insolvent during the 
pendency of insolvency proceedings, is a condition 
precedent to the institution of such proceedings and 
must, therefore, be obtained before instituting such 
proceedings. [p. 111, col. 2.] 
In ve Dwarkadas Tejbhandas (1), followed. 
Appeal against an order of the District 
Court, Coimbatore, dated the 17th Feb- 
ruary, 1925, and made in I.A. No, 53 of 1925, 
in I. P. No. 150 of 1921. n 
Mr. K. N. Nagaraja Sasti, tor the Ap- 
pellant, i 
Mr. S.T. Srinivasa Gopala Chariar, for the 
Respondent. < l i 


JUDGMENT. ` i, 


Odgers, J.—This is an appeal against 
the order of the learned District Judge of 
Coimbatore dismissing the appellant's peti- 
tion under s. 28 (2) of the Provincial Ing 
solvency Act wherein the appellant asked 
for leave to prosecute his suit—Q. 8. No. 43 
of 1924—on the file of the Sub-Court, Bel- 
Jary. It appears-that on the 20th July 
1921, one Balasubba Rowther, the Tespond? 
ent in the petition to the District Judge of 
Coimbatore, was adjudicated insolvent, Gn 
the 9th June, 1924, a auit was instituted in 


1 
e se 


immaterial. It is note’ 
“by omission, but by an. express provision, 


4 
& 


° 118. 


. the Bellary Sub-Court on a promissory note 
which had bebn executed on 14th May, 1921, 


« by the insolvent to a third party and.swhich 
“in March, 1924, was transferred’ to the ap-, 
° pellant here. 


The plaintiffisin the suit are 
said to have only become aware of the 
insolvency of Balasubba Rowther when the 
latter filed his written statement. They 
have, therefore, applied to the Coimbatore 
Court which is the Insolvency Court, for 
leave tò prosecute the suit which, as stated 
was refused on thé ground that leave is a 
condition precedent to the institution of 
proceedings. The relevant provisions of the 
Provincial Insolvency Act are s. 28 (2) and 
the words “NO creditor............:eeseeees shall 
during. the pendency of the insolvency 
proceedings have any remedy against 
the .property of the insolvent in respect 
of the debt, or commence any suit or 
other legal proceeding, except with the 


leave of the Court and on such terms as the . 


Court may impose.” “The Court’ in this 
sub-section is clearly the Oourt in which 
the insolvency proceedings take place. Sec- 
tion 29 enacts that any Court in which a 
suit or other proceeding is pending against 
a debtorshall, on proof that an order of 
adjudication has been made under this Act, 
either stay the proceeding or allow it to 
continue on such terms as the Oourt may 
impose. It would, therefore, seem that the 
proper remedy of the appellant here would 
have been to apply to the Bellary. Court for 
leave to continue his suit against the insol- 
vent, whereas he applied to the Insolvency 
Court in Coimbatore for leave to prosecute 
the suit. The corresponding provisions in 
the English Act are ss. 7 and 9 which con- 
tain practically the same provisions: So 
the short question is whether the learned 


- District Judge was right in holding that 


the words in s. 28 (2) “ or commence any 
suit or other legal proceeding except 
with the leave of the Court “ are to be con- 


atrued as constituting acondition precedent. 


We have been referred to two English 
cases which were urged on Davar, J., of the 
Bombay High Court in In re Dwarkada&s 
Tejbhandas (1) where the learned Judge 
sitting alon decided under s. 17 of the Pre- 
sidency. Towns Insolvency Act, where the 
words are identical, that leave is a condition 

recedent and cannot be granted after the 
uit isfilêd. The learned Judge went into 
the question at some length and held that 


(1) 81 Ind Oae, 948; 40 B, 235; 17 Bom, LR, 925, 


-petition, or other proceeding............... 


° n OUDDAËPPAH GHOUSH İHAN v, BALASHBBA kRowrHkr, [105 L O. 1927) E 


the words of the section are- clear and er- 
plicit ahd leave no room for any other con- 
struction. The first ofthese HKotlish cases 
isin re Wanzer (2), There the Company 
had taken premises in Glasgow and the 
landlord had proceeded by the Scotch 
method of sequestration for the purpose of 
realizing his rent. The landlord's hypo- 
theca was in Scotch Law held to afford a. 
security to him onthe goods on the pre; ` 
mises, and in spite of the order for winding 
up that was made, leave was given to pro- 
ceed with the sequestration unless suflici- 
ent security was given-by the tenant for the 
rent. This is a proceeding under the 
Companies Act, and it appears to establish 
that the proceeding at Scotch Law is such 
that the landlord isin the nature ofa se- 
‘cured creditor. According. to North, J., he 
is in a position analogous to that of a de- 
benture holder. If that is so, he is, no doubt, 
at least partially outside the provisions of ` 
the law relating to Companies’ winding-up. 
I do not think it can, as Davar, J., held, be in | 
any way taken as a precedent in the present 
case, 

The other English case is Rendall v. 
Blair (3), a case under the Charitable Trusts 
Act, 1803. The managers of a charity 
school purported to dismiss the plaintiff 
who was the master of the school. The 
question raised by the action was whether 
the managers had been properly appointed. -- 
The words of the section which was con-. 
sidered by the Court of Appeal, s. 17 of 16 
and 17 of Vic. c. 137 ran: “ Before any suit, 


obtaining dány relief, order, or direetion con- 
cerning or relating to any charity, or the 
estate, funds, property, or income thereof, 
shall be commenced, presented, or taken, 
by any person whomsoever, there shall 
be transmitted by such person to the 
said Board, notice in writing of such pro- 
posed suit, petition, or proceeding,............ 
and the said Board... may, by 
an order, or certificate..................... autho- 
rise or direct any suit, petition, or other 
proceeding to be commenced, presented, or 
taken with respect to such charity.” Kay, J., 
thought the suit ought -not to have been 
begun without the leave of the Charity Com- 
missioners. The Court of Appeal by a 
majority held that the action was not such 


me (1891) 1Ch, 305; 60 L.J. Oh. 492; 39 W, R. 


(3) (1899) 45 Oh. D, 139; 59L J, Oh, 641,691, T, 
205; 88 W., R. 689, ae g 
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as required the consent of the Charity Com- 
missioners, but the whole Court held that 
even if thé consent ofthe Charity Commis- 
sioners were necessary it was not neces- 
sary toobtainit before the commencement 
of the action. Cotton, L. J., admits in his 
. judgment that consent ought to have been 
applied for before the action is begun but 
observes that the Statute does not say that, 
if the consent is not obtained the action 
must be dismissed and.cannot be proceed- 
ed with till that consent is obtained. In the 
course of the decision the learned Lord. 
Justice held that consent may ba obtained 
after the petition or after the action has 
been commenced. The learned Lord Jus- 
tice thought that the sanction of the Chari- 
ty Commissioners was necessary. Bowen, 
L. J., thought it- was not. As it was, the 
present action was one solely to enforce a 
common law right and the consent of the 
Oommissioners was only to be obtained 


where the administration of the trust was. 


sought, The learned Judge agreed that, 
_ though if was not necessary to decide it, the 
‘proper course would not bə to dismiss the 
action altogether but to; allow it to stand 
over toseeif the consent of the Commis- 
sioners could be obtained. He thought the 
language is not such as would be used if 
it were intended that some preliminary 
step should be taken before the action is 
maintainable at all and that the absence of 
the consent of the Commissioners is only a 
bar tothe Courts dealing with the action, 
a a bar to the original institution of the 
sult, 
differences in language emerges, and the 
language of s. 28 (2) of the Provincial Insol- 
venty Act is intended to be a bar to 
the original institution of the suit. In my 
opinion, therefore, neither of the two 
Eaglish cases which are on different Sta- 
tutes from the one we have to consider real- 
ly touch the point. 
In re Dwarkadas Tejbhandas (1) there is 

the observation of Sadasiva Ayyar, J., in 
Karooth Parakote Ammukutty v. Manavik-- 
raman (4). The question before the learned 
Judgewas whether a suit instituted against 


the Receiver appointed by a Court without | 


obtaining the previous sanction of the latter 
affected the jurisdiction of the Court.: It 
was held that the condition did not affect 
the jurisdiction but was one imposed to 
enforce due respect towards Oourts of 


4) 59 Ind, Cas, 568; 43 M. 703; 12 L, W. 831, 


CUGDAPPAH OHOUSE KHAN v. “BALASOBBA ROWTHER. eè : 


«the course of his, judgment said: 


- Statutory law, 


This is where I venture to think the . 


Beyond the decision in - 


‘11° 

Justice and could be effectively cured 
by obtaining sanction durifg the course 
of litigation. The learned. Judge 
“This” 
sanction is- not a condition imposed *by * 
like the sanction mentién- 
‘ed in s. 92, Civil Procedure Code, or 
s. 17 of the . Presidency Towns Insolvency 
Act.” That, of course, is only a passing opin- 
ion, but in the absence of much clearer 
authority it is an opinion to be takén into 
consideration. The curious part about this 
case is that on the 1&th August, 1925, the 
adjudication in insolvency was annulled and 


. the annulment was confirmed by the High 


Court in May, 1926, and in April, 1925, the 
suitin the Bellary Court was dismissed on 
the ground that it was not maintainable 
under s. 28 (2) although the learned Judge 
allowed the plaintiff liberty to apply for re- 
storation under s. 151, Civil Procedure Code, 


“as soon as sanction was granted either-by 


the High Court on appeal or by the District 
Judge of Coimbatore on a remand of the 
matter to him. It is now, of course, too late 
for the appellant to begin a new suit on the 


‘promissory note and he is, therefore, forced 


to come to us tosay that leave ought to have 
been given to him to prosecute his suit of 
1924. . For the reasons stated I think that 
the words in s, 28 (2) of the Provincial In- 


‘solvency Act constitute a condition pre- 


cedent and that leave must be obtained be- 
fore the institution of the suit. 1 would, 
therefore, follow theruling in In re Dwar- 
kadas Tejbhandas (1), and dismiss the Civil 
Miscellaneous Appeal with costs. 
Curgenven, d.—I agree that under s. 
28 (2) of the Provincial Insolvency Act prior 


leave must be obtained to institute a suit > 


during the pendency of the insolvency pro- 
ceedings, and that failure to do so cannot 
afterwards be cured; and accordingly that 
this Civil Miscellaneous Appeal should be 
dismissed with costs, 
V. N. V. 
A. N. A, 


Appeal dismissed, 


in 
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"NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 


3, MISCELLANEOUS J UDIGIAL Case No. il oF 1927, 


4 July 18,1927. < ° 
| Present:—Mr. Findlay, J.C. 
PANDURANG AND ANGTAER—PLAINTIFFS— 
APPLICANTS 
versus ' e 
“Musammat RAHI AND OTHERS- DEFËNDANTS. 


—NON-ÀPPLICANTS, 
Registration Act (XVI of 1908), s. 17 (8)—Document 
disposing of property and authorizing adoption of 


. legatee, whether compulsorily registrable—Limitation _ 


Act (IX of 1908), Sch. I, Arts. 118, 125—Suit to declare 
invalidity of adoption—Limitation. 

A document which provides that a par toulat person 
'shall be the owner of all the moveable and im- 


moveable properties of the executant after his death, 


and gives power to his widow to adopt that person 
as his son, isin effect a Will as well as a document 


containing an authority to adopt although it is styled ° 


as an adina patra and is not compulsorily registrable 
as it falls under s. 17 (3) of the Registration Act. 
Jagannatha Gajapatht Anaga Bheema Deo v. Kunja 
Behari Deo (1) and Somasundara ` Mudalyar v. Durai- 
sami Mudaliar (2), distinguished. 
A suit by a reversioner against a widow and a 


person alleged to be adopted by her for a declara- 


tion that the alleged adoption is invalid is governed 
by Art. 118 and not Art. 125 of the First Schedule to 
the Limitation Act. 

Application for permission to sue in forma 
pauperis against the decree of the First 
Olass Sub-Judge, Nagpur, in Oivil Suit No. 


47 of 1924, dated the 30th November, 1926. 


Mr. R. N. Padhye, for the Applicants. 

Messrs. V.-R, Dhoke and VY. D. Kale, for 
the Non-Applicants. 

ORDER.—The applicants, who were 
plaintifis in the lower Court, desire to 
appeal in forma pauperis against the judg- 
ment and decree of the First.Subordinate 
Judge, First Class, Nagpur, dismissing their 
suit for a declaration that the adoption of 
the defendant No. 2, Baliram, by the defend- 


~ ant No. 1, Musammat Rabi, was invalid. 


I have heard the parties in the case on the 
question whether the proviso tor. lof O. 
XLIV; Civil Procedure Code, applies or not 
and, after perusing the record, I can see 
not the slightest reason fer supposing that 
the judgmentand decree of the lower Court 
are in any respect contrary: to.law or erro- 
e neous oF unjust. Everything depends on 


* whether tfe so-called adina patra can be | 


held to.be admissible or not. Again, intbis 
connection, the question is whether this 
document can be considered to be a Will or 
“not. On that point, after perusing ils 
terms, I have not the slightest doubt. The 
¢estator, after stating that Baliram belongs 
to‘his family, being the paternal,unele’s son, 
pays a8 followai— 
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“He should have ownership (over the pro- 
perty) and I desired much to take him in 


-adoption.” 


The deed also ‘deacribes him as the heir 
of all his moveable and immoveable proper- 
ty and goes on to empower his wife to adopt: 
Baliram in the event of the testator not 
recovering from the illness from which he 
was then suffering. In those circumstances, 
it is perfectly clear that, in spite of its title, 
D-1 is, in effect,- a Will as well as a 
document containing an authority to adopt. 
It, therefore, falls under s. 17 (3) of the 


. Registration Act and was not compulsorily 
- registrable. 


A case like Jagannatha Gajapathi Anaga 


' Bheema Deo v. Behari Kunja Deo (1) has 


no application whatever in the present 
instance, because there was therein -no 
disposal of property, ` whereas in tke 
present case there, undoubtedly, was a dis- 
posal of the property. A similar remark ap- 
plies toSomasandara Mudalyar v. Duraisami 
Mudaliar (2), becaùse in it also there was 
no disposal of property but a mere direction 
that after the then appellant had been 
adopted, the widow should put him in pos- 
session of the property. As I read the terms 
of the present document, there was an 
express provision that Baliram should, in 
aby event, have the ownership of the proper- 


ty andit follows, therefore, that the lower 


Court was correct in holding that the wall 
was a valid one. 

I may add that, from other pointe of view, 
the plaintifis’ suit was an equally hopeless 
one. Clearly, limitation in the case was’ 
governed by Art. 118 of the *Limitation 


‘Act, the specific Article applicable, and not 


by Art. 125, which is entirely inapposite. 
Still further, it is perfectly obvious that 
the applicants have failed to establish the: 


‘fact of their being the nearest reversioners, 


There was no proof that” both the lines: 
concerned came from a common ancestor, 


-The alleged admission and conduct-of Bapu. 


was all too flimsy a basis on which ihe 
contention urged by the plaintiffs- applicants 
in this connection could succeed. | 

I see no ground whatever for interference 
and .the application is accordingly rejected, 
I fix Rs. 25 as Pleader’s fees. 
Application rejected. ` 


-E 


JA. 

Ind. Cas. 458; 44 M. 733; 14 L. W. 308; (1921) 
. 113; 41M. L. J. 618; 30 M. L. T. 124; 26 0, 
; 24 Bom. L. R. 600; 4 U. P. L. a O.) 
1922 P Q. 162; 48I A, 482 (P, 0.), 

, 30; AM. L, J. 2353 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szcoyp OiviL APPRaL No. 476 or 1926. 
July 28, 1927. 
Présent:—Mr. Kinkhede, A.J. O. : 
. SHRIDHAR AND ANCTHER—DEFENDANTS 
—APPELLANTS l 
versus N ) 
RAJABHOU AND OTHERS —PLAINTIFF3— 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 91, 0. I,r. 
8—Representative suit—Leave of Court, whether can be 
granted after filing of suit—Appeal—New case—Suit 
to establish customary right of way—S. 91, applicability 
of—Customary right and easement, distinction between 
—Proof of customary right. . 

There is nothing in the Code of Civil Procedure 
which precludes a Court from granting permission. 
for the institution ofa representative suit under O. 
r.8 of the Code, even after the institution of the suit. 
[p. 113, col. 2 ] | l 

Ahmed Ali v. Abdul Majid (2),, Fernandez °v. 
Rodrigues (3), Baldeo Bharthi v. Bir Gir (4), Srinivasa 
Chariar v. Raghava Chariar (5) and Chennu Menon v. 
Krishnan (6), followed.’ 

Oriental Bank Corporation v. Gobind Lall Seal (1), 
not followed. 

A defeated litigant should not be allowed to take 
the successful party by surprise and expose him to 
the brunt of a new attack at the stage of appeal by 
raising a new question of fact for the first time. [p. 
114, col. 1.| 


Section 91 of the Civil Procedure Oode is not’ 


applicable toa representative suit brought by the 


inhabitants of a village for the establishment of their . 


right to use a road for the enjoyment of certain rights 
as members of the village community such as a right 
of way and aright to hoist upa jhanda or flag at a 
particular place. [ibid ] 

Kali Charan ` Naskar v. Ram Kumar Sardar (8), 
followed. 

To establish customary rights which exist for the 
common. benefit of certain communities or inhabitants 
of particular localities, the law does not lay down a 
fixed perjod asin case of easements. [ibid.] 


Palamiandi Tevan v. Puthirangouda Nadan (9), 


Kuar Sen v. Mamman (10) and Taluk Board, Dindigul ed 


v. Venkatarama Aiyar (11), referred to. < 

Appeal from a decree of tha First 
Additional District Judge, Nemar, dated the 
95th August, 1926, in Civil Appeal No. 19 of 


Mr. W. R. Puranik, for the Appellants. 
= Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondents. 


JUDGMENT.—The suit out of which 
this appealarises was filed, a3 a representa- 
tive suit, by certain inhabitants ofa loca- 
lity for-the establishment of their right 
to use the land im suit for the enjoyment 
of certain civil rights.as members of the 
- village community which forms the public 
of that place, viz, a rightof way and a 
right to hoist up a jhanda or flag eto., 


g l 
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_and 1. think, it was perf 
doing s9, as it raised questions of 
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in plot No. 112 of Mouza Badgaon Gujar. 
Tha plaintiffs denied that the “defendants 
were occupancy tenants of the land, but 


` the ° Courts below have held that they are 


the occupancy tenants thereof. The posi- 
tion, therefore, is that the tenant-fighb 
vests in the defendants, but that ft is 
burdened with an obligation to let the 
public of the place use the plot for the 
exercise of their public rights as members 
of the village community to which the 
plaintiffs also belong. _ ° 

In second appeal it is contended that this 
representative suitshould have been thrown 
out as not maintainable or not validly in- 
stituted, as, #dmittedly, no permission of 


the Court contemplated by O. I, r. 8, Civil 


Procedure Code, was obtained before its 


. institution. No doubt such a view prevailed 


once in the Calcutta High Oourt; but I 
think that the view taken by the Allahabad, 
Bombay and Madras High Oourts is sounder 
and preferable; even the Calcutta High 
Court itself subsequently thought fit to 
dissent from the view taken in earlier days 
in Oriental Bank Corporation v. Gobind Lall 
. Seal (1) as the report of the casa of Ahmed 
Ali v. Abdul Majid (2) shows. As there 
ig nothing in the provisions of O. I, r. 8, 


Givil Procedure Code, which precludes the 
Court from granting the permission -even | 


after suit, it follows that the permission 
need not necessarily be obtained before the 
suit is fled. T'he cases reported as Fernandez 
v. Rodrigues (3), Baldeo Bharti v. Bir Gtr 
(4) Srinivasa Chariar v. Raghava Chartar 
(5) and Chennu Menonv. Krishnan (6) fully 
support this view. In this state of the 
law the objection fails and is disallow- 


The second legal objection taken is as 
the maintainability of the.suit for 
want of sanction of the Advocate General 
under s. 91, Oivil Procedure Oode, This 
contention was not made the subject of any 
pleading in the trial Court, but was raised 


regards 


for the-first time in the lower. Appellate. 


Court; that Court refused to entertain it, 

perfectly within its 
rights in 
(1) 90, 604; 130. L. R. 142; 4eInd, Dec, (N.€.) 
050. c 

i (2) 39 Ind Cas. 773; 44 O. 258; 21 C, W. N. 1144, 


(3) 21 B. 784; 11 Ind. Dec. (N. 8 ) 528, 

CD 92 A; 269; A. W. N. (1900) 69; 9 Ind, Deo, (x, s.) 
1211. l T j 
125) 23: M. 28; 7-M D. J, 281; 8 Ind, Deo, (Ta) 


Ald. 
(6) 25 M, 399, a n 
ee. | | 


JIE. ; 
fact, and y as, on principle, a defeated 
litigant should not be allowed to take the 


successful party by surprise and expoge 
“him tothe brunt of a new attack at the 


estage of appeal; cf. Nathu Piraji v. Umed- 


mol Gadumal (7). 

Even assuming that the objection was 
one which could have been entertained at 
that late stage, Iam nol prepared to dis- 
sent from the view taken by the learned 
Judge eas regards the inapplicability of 
s. 91, Civil Procedure Code, to the facts 
of this case as disclosed or found. The 


_ several cases cited by the Court of Appeal 


below do substantially support the view 


- taken by it, and I may say that the case 


of Kali Charan Naskar v. Ram Kumar 
Sardar (8) in particular, justifies the view 
sotaken. The distinction between å public 
highway and a road over which asection of 
the public, as for instance, the inhabitants 
of any particular locality have a right 
of way pointed out there is worthy of 
note and cannot be lost sight of. 

Thirdly, it is contended that the lower 
Appellate Court has wrongly treated the 
right of way enjoyed by the inhabitants 
of this locality in question, as a prescrip- 
tive right of way acquired by 20 years’ 
user, even though that was not the plaint- 
iffs' case. There is nothing in the judg- 
ment under appeal which justifies the 
remark beyond the stray observation that 
the enjoyment of the right exceeds 20 
years. Suffice itto say thatrights such as 
those asserted inthis suit are in the nature 
of customary rights which exist for the 
common benefit of certain communities or 
inhabitants of particular localities, and to 
establish which the law does not lay down 
any fixed period; they must be distinguish- 
ed from prescriptive easements which can 
be acquired by 20 years’ user by specific 
individuals who alone can exercise them 
as against servient owners for the benefi- 
cial -enjoyment. of their own dominent 


' heritages: cf. Palantandi Tevan v. Puthiian- 


gouda Nadan (9) Kuar Sen v. Mamman (10) 
and the Taluk Board Dindigul v. Venkatg- 
rama Aiyar (11). 


(7) 1 Ind. Cas. 456; 53 B. 35; 10 Bom. L. R. 768. 

(8) 18 Ind. Gas. 67; 17 O. W. N. 73. 

(9) 20 M. 389; 7 Ind. Dec. (N. s.) 277; 
ga 17 A. 87; A. W. N. (1895) 10; 8 Ind. Dee. (N. s.) 


" (10) 75 Ind. Cas. 38; 46 M, 866 at p. 871; 45 M. L. 
Sg a L, W, 366; 33 M. L, T, 40; A. T. R. 1924 
"197. : 
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I am not prepared to accept the further 
contention that though the right of pas- 
sage and the right to hoist up the jhanda, 


, ete. found specific mention in the papers 


of the earliest Settlement of the sixties, 
all reference thereto has been omitted in 
the papers of the more recent ones, because 
they were abandoned. There isno room for 
basing any such adverse inference on the 
mere absence of such entries, as would 
tend to show that it must have been om- 
mitted because the right was either aban. 
doned or lost by disuse, as the overwhelm- 
ing evidence of the continued user and 
suck long 
standing, down to the present day, adduc- 
ed in thecase, which the Courts below 
saw no ground to disbelieve. points to a 
eonclusion just to the other way. The 
finding of fact, thus arrived at by the 
Oourts below on the basis of evidence 
proper for consideration, cannot be disturb- 
ed in second appeal. 

The appeal fails and is dismissed with. 
costs. 


G. R. D. Appeal dismissed. 


pte 


MADRAS HIGH COURT. 
CUIvIL Revision PETITION No. 743 or 1926, 
March 8, 1427. 

Present :—Mr. Justice Jackson. 
V.R.S. 8. CHIDAMBARAM CHETTIAR— 
DEFENDANT No, 1L—PBTITIONER 

i versus ` 
P. L. K. N. SUBRAMANIAM HET- 
TIAR AND OTHERS— PLaINTIFFS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, r. 10— 
Addition of party as co-plaintiff—Principles— 
Triangular contest not to be allowed. 

Order I, r. 10, Civil Procedure Code, does. not 
contemplate a triangular contest in which the interest 
of the person seeking to be added as co-plaintiff is 
opposed to that of the plaintiff on record and the in- 
terests of both, opposed to those of the defendant. [p. 
115, col. 2; p 116, col. 1.] l 

In a suit for a declaration that a sale-deed ob- 
tained by the defendant was benami for tbe plaintifi's 
benefit and for possession of the property the 
defendant pleaded that the property was his own, 
and the plaintiff and the defendant each claimed that 
the possession of a third person was on his behalf 
as agent. This third person, applied to be added as 
party plaintiff alleging that he was jointly interest- 
ed with the plaintiff in the suit land in his own 
interest : 

Held, that the joinder of such third person as co- 

laintiff was not permissible under O, Í, r.10, Civil 
Procedure Code, [p, 116, cal. 1] 
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Petition, under s. 115 of Act V of 1908 and 
8. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of 
‘the Court of the District Munsif, Trichino- 
poly, dated the 26th August 1926 inI. A.No, 
211 of 1926,in O. S. No. 288 of 1925. 

Messrs. K. Rajah Iyerand E. Sundara- 
lingam, for the Petitioner, 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondents. 

JUBDGMENT.—Petitioner seeks to re- 
vise the order of the District Munsif of 
Trichinopoly in I. A. No. 211 of 1926 adding 
a 2nd plaintiff to a suit under O. I, r. 10. 

A Court has a large discretion under this 
Order, and I should deprecate any attempt 
to diminish that discretion by “substituting 
special pronouncements in special cases for 
the actual language ofthe rule, The Oourt 
may addany person whose presence befere 
the Court may be necessary in order to 
enable the Court effectually and completely 
to adjudicate upon and settle all the ques- 
tions involved in the suit. A question in- 
volved ina suit is a question which will 
come out when the case is opened. 

In Montgomery v. Foy, Morgan 
& Co, (1) a shipowner was not paid his 
freight by the shipping agents, so he 
put the cargo in a warehouse with 
notice that it wassubject to a lien forfreight. 
The agents deposited the amount under pro- 
test. The shipowner sued for the deposit. 
Then the real owners of the cargo for whom 
the shipping agents were acting asked to 
be made defendants as they had counter- 
claims to advance for damages for short 
delivery and ‘injury tocargo. The plaintiff 
objected that his cause of action only lay 
against theagents who were bound to pay his 
freight and the owner's claim was an extrane- 
ous matter; nor couldaplaintifi be compelled 
to join as defendant a person whom he did 
not wish to sue. Lord Esher ruled that 
where there is one subject-matter out of 
which several disputes arise, all parties may 
be brought before the Court, and all those 
disputes may be determined at the same 
time without the delay and expense of seve- 
ral actions and trials. ` 


Kay, L. J.,agreed on the ground that if 
there had been two separate suits between 
the shippers and owners and between the 
shippers and agents, such suits would have 
been tricd together to decide what was 


B. 382]; 65 L d. 
691; 8 Asp, M, 


JB. 18; 14 R. 575; 73 


94) 2 Q. 
(1) (1895) 2 Q a6 


L, Ti 43 W. R. 


+ 
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due tothe shippers. “As put by Smith L. J., 
the whole matters in dispute arigo under 
the one contract of affreighnment. 

Lord Esher again in Byrne v. Brown (2) 
observed: “It js not necessary that the evi- 
dence in the issuts raised by the new parties 


being brought in should be exactly the. 
same: it is sufficient if the main evidence, ° 


and the main inquiry will be the same. j 

V ydianayyan v. Sitaramayyan (3)expressly , 
guards against the gloss addifig after ques- 
tions involved in the suit, between the part- 
ies to that.suit, and rules that a material 
question common to the parties and to 
o parties should be tried once for 
all. . 

In the present case the plaintiff sues for 
a declaration that a sale-deed was obtained 
by lst defendant benami for the plaintiff's 
i andfor possession and mesne pro- 

ts. 


The Ist defendant pleads that tne pro-. 


perty was bought by him in his own right. 
Plaintiff claims to have had temporary p98- 
session through his agent Sundaram Pillai 
whom the defendant ejected, and the de- 
fendant retorts that Sundaram Pillai was his 
own agent. - 

Then this Sundaram Pillai applied to þe 
made a party to the suit along with one 
Ramalingam Pillai, alleging that tbe lst 
defendant was benamidar for all three 
of them, plaintiff and the two new parties. 

The learned District Munsif has ordered 
that Sundaram Pillai, and not Ramalin- 
gam Pillai, be joined as plaintiff, because 
“he appears to be as much interested 
= Subramaniam Chetti, the original plaint- 
iff. 

This is to introduce a line of reasoning 
quite foreign to O. I, r. 10. 


If A and B severally claim property they 
cannot bring a joint suit merely because 
the property is the same. There must be a 
common question of fact. The fact accord- 
ing tothe Ist plaintiff is that he is the 
sole owner of the property, and the new 
plaintiffis his agent. The fact according 
to the new plaintiff is that he is part owner 
to the property, and ajoint principal with 
the lst plaintiff. The Code does not eon- 
template a triangular duelof this sort in 
which one plaintiff shoots at the other, ande 
both at the defendant. And if joinder of 


wa (1889) 22 Q..B. D. 657; 58 L.J.@. B. 410; Ñ L, 
, 65l. 
_ (8) 5M, 52; 6 Ind. Jur, 242; 2 Ind, Dee, (x, 8 ),57, 
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plaintiffs ds impossible under O. I, re Jy it 


does not become possible under O: I, r. 10. 
Bué under this latter provision two parties 


“may be joined in a suit-to settle all the 
e questions involved in the-suit. Is the ques-° 


tion of the new plaintiff's claim involved in 
the suit between the lst plaintiff and the 
lst defendant? They are both agreed 
that he is an agent, though they happen to 
be ‘disputing whose agent he is, and neither 
admitsd¢hat he has any claim to the pro- 
perty. lt is difficult to see, therefore, how 
the question of his claim could possibly be 
involved in the suit. It is as though a 
landlord sued in ejection, and an entire 
stranger sought to intervene as owner whom 
the landlord did not recognise, and to whom 
the tenant did not attorn. Hisclaim would 
not be involved in the suit, 

Applying the English rulings to these 
circumstances, it cannot be said that the 
main evidence will bethe same; and it can- 
not be said that lst plaintiff's alleged pur- 
chase through lst defendant as his be- 
namidar is subject-matter out of which the 
new plaintiff's dispute arises. 

Nor is the learned District Munsif labour- 
ing under any such impression ; the real 
reason for his order is that the lst plaint- 
iff has been adjudicated insolvent,. the 
2nd plaintiff is the Official Assignee, and 
the insolvent cannot be expected to keep 


the Official Assignee informed in the same. 


manner as Sundaram Pillai. This ‘if it 
means anything at all presumably means 
that it is more convenient for the Official 
Assignee to have a solvent plaintiff, than 
to finance the litigation out of the insol- 
vent's estate; but such a consideration is 
quite irrelevant to the question. 

The matter to be adjudicated inthe suit 
is whether Ist plaintiff or lst defendant 
is the real purchaser under the sale-deed, 
Ifsome third party wishes to claim that 


“he is the real purchaser adversely to the 


pleas of both plaintiff and defendant, he 
must file his own suit, 

The petition is allowed with costs payable 
by 3rd respondent and the order of the 
lower Court is cancelled, l 
è VN: Va a - Petition allowed, 


oe pArSotalt bAss v, anbut RAHMAN, 
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OUDH CHIEF COURT. | 
Firssr CIVIL APPEaL, No. 149 or 1926. 
August 30, 1927. , 
Present: —Ņir Louis Stuart, Kr., 
Chief Judge, and Mr. Justice Raza. 
Lala PARSOTAM DASS AND orrExs—. 
| Derenpants Nos. 1 to 6— APPELLANTS | 
_ VETSUS i 
Chaudhri ABDUL RAHMAN— PLAINTIFF 
a — RESPONDENT. l 

Muhammadan Law—Pre-emption—Hiba-bil-ewaz 
—Past services, whether good consideration—Docu- 
ment purporting to be hiba-bil-ewaz,.construction . 
of. 
A deed of gift in consideration of useful services ` 
rendered by the donee to the donor in the past creates 
a binding hiba-bil-ewaz. [p. 117, col. 2.] 

It-is open to a person to throwa deed in the form 

ofa hiba-bil-ewaz in order to defeat the right of pre- 
emption. [p. 119, col. 1.} 4 ; 
e The, proper course to be adopted in determining 
the real nature of a deed for purposes of pre- 
emption, is to examine the document, to place a 
construction on its contents and to arrive at a 
decision as to its legal effect. [ibid.] 


Appeal against the judgment and decree of 
the Subordinate Judge, Bahraich, dated the . 
30th November, 1926, in Regular Suit No..60 
of 1925. 

Mr. Ghulam Hasan, for the Appellants. 
Messrs. Zahur Ahmad and Ali Zaheer, 
for the Respondents. ! 


JUDGMENT.—The facts: in the suit 
out of which this appeal arises are as fol- 
lows. On the, 25th April, 1919, a certain 
Ali Haider executed a registered-deed of 
transfer by which he purported to transfer - 
a village called Mundka in the Bahraich 
District with all appurtenances to Lala Ram 
Sarup and others, On the 12th Septemter, 
1925, the plaintiff, Chaudhri Abdul Rah- 
man, instituted a suit in the Court of the 
Subordinate Judge in question as against 
the transferees, on the allegation that he 
had aright of pre-emption in respect of the 
property under the provisions of Chapter 
Il of the Oudh` Laws Act (XVIIL of 
1876). He asserted that the transfer in 
question wasa cale and that thus aright 
of pre-emption existed in his favour. He 
endeavoured ‘to.extend the limitation ap- . 
plicable to a suit of this nature, which, 
under the provisions of Art. 10 of the Firet 


‘Schedule to the Limitation Act, is only éne 


year, by invoking the essistance ofws.. 18 cf 
the Acton the allegatitn that his right to 
institute the suit had been kept from hig 
knowledge by fraud. The trial Judge ar- 
rived at the conclusion that the transfer in 
question, although it was embodied in A 


~~ 
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deed which purported to be a deed of hiba- 
bil-ewaz was in effect a transfer by sale, 
that the wording of the deed. had been 
sufficient to create a fraud, and that the 
plaintiff was entitled toan extension of the 
period of limitation under ‘the provisions 
of s. 18. Finding, ashe did, that the suit 
was within time and that the transfer was 
a sale, he gave the plaintiff a decree to ob- 
tain possession of the village in exercise of 
& right of pre-emption on payment of 
‘Rs. 25,000 the amount which he found to 
be the consideration for the transaction. 
The defendants appeal, The plaintiff hag 
filed nocross-objection and has accepted 
the decision that if he exercises the right 
of pre-emption he will have to pay the sum 


‘ol Rs. 25,000. There area large number? 


of grounds.of appeal taken which touch 
practically every point decided, We state 
in the first place the conclusions at which 
wè arrive on the facts. We find that on 
“the evidence properly considered the tran- 
saction came -into being in the following 
manner. Saiyed Ali Haider lived formerly 
in Lucknow. About 1916, at the latest, he 
made the acquaintance of Lala Parsotam 
Das who is a money-lender in Lucknow. 
In August, 1918, a lady called Taiba Begam 
died in -the Bahraich District where she 
was possessed of certain property.and Saiyid 
Ali Haider upon her death became entitled 
to the property. He succeeded in obtain- 
108 possession by an application to the 
Revenue Authorities to have his name recor- 
ded toengage for payment of tha revenue 
of the estate. His application was opposed 
and after decision had been made in: his 
favour the matter was carried in appeal to 
the Oommissioner and to the Board of Re- 
venue. The decision of the Rsvenue Author- 
ities remained in his favour. After the 
. conclusion of the proceedings he executed 
the transfer in question. Saiyid Ali Aaider 
as a Shia Muhammadan hada right to exe- 
cute adeéd of kiba-bil-ewaz and he execut- 
‘ed the deed in question which purports 
to be adeed of hiba-bil-ewaz. In the dead 
he stated that on the death of the lady 
Taiba Begam, it was necessary for him to 
incur legal expenses and that, as he could 
not procure the money by any means wha’, 
Boever, and as a complete control had Zot 
been secured over thë estate he had “had 
to raisefunds somehow, so he appronched 
Lala Parsotam Das who had given him on 
. different occasions thousands Of--rupees for 
the expenses of this litigation.” “He added 
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‘that Lala Parsotam Das had eontinuad to 


, many sorts of consideration. 
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assist him financially while the litigation 
yas procesding, The latter clause clearly 
means that he continued to assist him 
financially not for the purpose of litigation 
but for other purposes and he added that, 
even after the litigation was over, Lala 
Parsotam Das continued to -help him with 


money and in other ways. He’ continued l 
that Lala Parsotam Das and Lala Ram Sarup,- 


son of Lala Parsotam Das, had put for- 
ward strong efforts in his favour and con- 
ducted his litigation for him. He finally 


'said that it was incumbent on him to give 


some return for these aforesaid favours and 
he, therefore, gave this village as: a gift in 
consideration ofall the benefits which he 
had: received past and present. The gift 
was not to Lala Parsotam Das but to his 
Sons. He had made referenca to his ac- 
quaintance with Lala Parsotam Nas which 
he said had been continuing for a long 
time, and to the friendliness of the relations 
between them. Now wə have it that ha 
had knowa Lila Parsotam Das at any rate 


for three years and “ three-years ” may be | 
described as a long: time. 


It is clear on 
the evidence that Lala Parsotam Das and 
he were very friendly. Ofcourse it is ob- 
vious that Lala Parsotam Das had been 
advancing him money. Saiyid Ali Haidar 
owed Lala Parsotam Das money at the time 
and that money had to be paid. But the 
relations batween these persona had been 
most friendly and thera was nothing impro- 
per or fraudulent in Saiyed Ali Haider des- 
cribing Lala Parsotam Das as a friend. 
The deel, as we construo it, isa deed of 
hiba bil-ewaz, It complies with all thecon- 
ditions known to the Muhammadan Law of 
hiba-bil-ewaz, In the Muhammadin Law 


of the Righ Hon. Saiyid Ameer Ali, 4th . 


Edition, Vol. I, at page 158, the subject of 
hiba-btl ewaz-is considered, Hiba bil-ewaz 
is agift for consideration and there are 
It was decided 
in the old Oudh Judicial Commissioner's 
Oourt in Lal Bibi yv. Masum Ali Khan (1) 
that adeed of gift in consideration of use- 
ful services réndered by the donee to the 
donor in the past created abinding hiba- 
bil ewaz. The facts here were av follows :— 
Saiyid Ali Haider owed -money to Lala 
Parsotam Das. He did not pay thet money. 
Instead of paying that money he madea 


ee 


` Q) 38 Ind, Cas, 794; 20 0, O, 41, 


gift of certain property to the song of Lala 


“he ° 


Parsotam Das in return for the kindness 


“ and consideration with which Lafa Par- 


* sstam Das had treated*him as a debtor 


_ speculator. 


Tsala Parsotam Das considerably did not 
press him for the money. He cannot sue 
for it now asthe period of limitation has 
expired. The learned trial Judge has com- 
pletely overlooked the fact that the gift 
was fiot to Lala Parsotam Das but to the 


‘sons of Lala Parsotam Das and the case 


stood that either the transfer was a hiba- 
bil-ewaz for good consideration or that it 


‘was a gift pure and simple. In neither 


case could a right of pre-emption arise. 
Upon the question of fraud the learned trial 
Judge has arrived at the conclusion that 
this transaction was a deliberate fraud in- e 
tended to preventthe exercise of a right 


of pre-emption. We are satisfied that the 


parties put the transaction into this form, 
in order to avoid the exercise of a right of 
pre-emption, but we do not find that there 
was any fraud in the matter. We have exa- 
mined the deed in question carefully. We 
do not agree with the learned trial Judge- 
in his conclusion as to what actually hap- 
pened. It appears to us that Saiyid Ali 
Haider, who was a man possessed of no 
security, would be dependent for success 
upon the speculative instincts of money- 
lenders in financing his litigation. But 
speculative ‘instincts may be possessed by 
persons of a kindly nature; and there is 
nothing to show that Lala Parsotam Das, 
though a speculator, was not a kindly 
Without money Saiyid Ali 
Haider would have had considerable di- 
fficulty in carrying the matter through the 
Revenue Courts. It is found by the learn- 
ed trial Judge that Lala Parsotam Das 
did advance him some thousands of rupees 
for this purpose and the statement that 
money was not procurable in an ordinary 
manner was perfectly true. .He could not 
provide the money from his own. means. 
He had to borrow it. It is also perfectly 
true that. he could.not obtain possesgion 
of the property until he succeeded. before 


e the Reverue Authorities.: It is also per- 


e Saiyed Ali 


, many 


fectly true that in addition to payment of 
the expenses of litigation Lala Parsotam 
Das gave other pecuniary assistance to 
Haidar. 
that Lala Pareotam Das assisted him in 

ways; and when Ali Haider states 
that if it had not been for the assistance 
of Lala Parsotam Das he wotld not have 
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ing the case: In these circumstances he 
was under an obligation to Lala Parsotam 
Das and it was for him to decide whether 


that obligation was sufficient to justify the . 


transfer of village It is to be noted that 
itis notGaiyid Ali Haider who is putting for- 
ward the plea of fraud or undue influence. In 
previous litigation he did put forward that 
plea and then withdrew his case and Bai- 
yid Ali Haider's son.put forward that 
plea and failed. The plea is put forward 
by a person asserting a. right of pre-emp- 
tion. l A 


There wereformerly in the old Judicial 
Commissioner's Court two views: occasional- 
ly one view was adopted ; occasionally the 
other view was adopted, The first view 
was that in pre-emption suits the Courtg 
should go behind every transfer to see whe- 
ther the object was to avoid pre-emption, 
and ifthe Courts arrived at a conclusion 


tion of avoiding pre-emption the Courts 
should consider that transfer to bea sale. 


The second view was that every transac- ` 


tion should be considered on a construction 
of the document affecting the transfer and 
that the parties’ intentions should be con- 
sidered, in the light of what they had ag- 
reed to. The second view was stated in a 
decision of Mr. Lindsay and Rafique in 
Majida Bibi v. Malik Fazl Karim (2) “ Nor 
is it forbidden toa person to circumvent 
the lawof pre-emption by taking a trans- 
fer which falls short of the sale but which 
may eventually have the same’ effect as a 
sale. There is nothing fraudulent in such 
a transaction’. We need not discuss the 
reasons in favour of either view. It ‘is suffi- 
cient to say that since the institution. of 
the Ghief Court of Oudh the second view 
has been followed consistently. The first 
case -to which we should refer in this con- 
nection is Shamshad Ali Khan v. Dharam 
Singh (3). That decision accepted the view 
taken in Majida Bibi v. Malik Fazl Karim 
(2). This was followed by a series of other 
decisions to the same effect: Ajodhya v 
Sheo Shankar (4), Oudh Bihari v. Ramesh- 
war Singh (5), Sarfaraz Singh v. Baleshwar 
Prasad (6). 


© D ne ee 679; 16 O. O. 9 at p. 18. 

(3). 95 In as. 747; 29 O. O. 101; A. I. R. 

40:3-0. L. J. 655. poner Dadi 
(4) 100 Ind. Cas. 193; 4 O. W. N. 137. 


(5) 101 Ind. Cas. 193; 4 O. W. N. 231; 
Oudh 161. 1; A.I, R. 1927 


ecovesed the property he is not over-stat- (6) 101 Ind. Cas. 282; 4 O. W, N. 265, 


that a transfer was made with the inten- 
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The course, which, in otr opinion, should 
ba adopted, ts the course which was adopt- 
ed in Talib Ali v. Kaniz Fatma Begam 
(7). Taos document is examined, a construc- 
fion placed on its contents and decision 
ig then arrived atas to what is its legal 
effect. A document may be called a hiba- 
Bil ewaz and yet be a déed of sale. A 
document may. be called a deed of sala dud 
yet bea hiba-bil ewde. As Lord Moultan 
laid down in Tivugnanapd!l v. Ponnammia 
Nadathi (8). “ But oalling a document g 
Will does not make it so”, This is the 
course which we haveadopted. We have 
examined the document and we find that 
tha document isa hiba- bil ewaz. Itis not 
a dead of sale. We havea every reason to 
suppose that the transaction was thrown 
into this shapes in order to prevent the exer- 
cise of a right of pre-emption and we con- 
sider that the parties were at full liberty 
tô take the course and that the course has 
the effect which they desire. In these cir- 
cumstances, we allow the appeal and direct 
that the suit stand dismissed. The res- 
pondents will pay their own costs and thosé 
of the appollants in both Courts. 

G. H. Appeal allowed. 

A. N. A. 

(7) 102 Ind. Cas. 142; 4 O. W. N. 400; å. L R. 1927 


Oudh 204. 
(8; 58 Ind, Cas. 228; 25 O. W. N. 511: 41920) M. W, 


N. 553; 28 M, L. T. 190; 12 L. W. 6691P. O.). 





MADRAS HIGH COURT, 
Cryin Suir No. 250 or 1927. 
April 28, 1927. 
Present:—Mr. Justice Beasley. 
T.S, SWAMINATHA AYYAR AND OTAERS 
— PLAINTIFFS 


VÊTSUS — 
M. GURUSWAMIMUDALIAR AND OTHERS 
— DEFANDANTS, 

Court Fees Act (VII of 1870), 8. j—Suit on Original 
Side of High Court—Court-fees—Taxing Oficer’s 
_ decision, finality of ~Civil Procedure Code (Aci V of 
1908), s. 92, suits wnder—Valuation—Suit incapable 
of valuation—Court fees~—Madras High Court Fees 
Rules, 1925, App TI. 

- The decision of the Taxing Officer under s. of 
the Court Fees Act of 1870 is final and cannot be 
reviewad and the Court has no power whatever to 
interfere with his decision. [p. 121, col 1.] 

In the goods of Bhubaneswar Trignait (1), Bal- 
karan Rai v. Gobind Nath Tewari (2), Koer Karan 
Singh v. Gopal Rai (3), Ram Sekhar Prasad Singh v. 
Shaonandan Dubzy (4) and Mahomed [shack Sahib v. 
Mahomed Mohidin (5), followed. noha 
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Under the Madras Bigh Gourt Fees Rules, 19255 
any suit of however small value or whether it had 


119° 


any valug at all is to hive charged in respect of 
it a minimum Court fee of Rs. 150. [p 122, col. 2 | 
“ Dlaintg im suits undér,s. 92, Civil Procedure Code, 


are in most-cases incapable of valuatian. [p. 122, cel 


1, . 
‘Nr. C. Veeraraghava Ayyar, for the 
Plaintiffs. A 

The Advocate-General, for the Govern- 
ment. E 

JUBGMENT.—The plaintifs fied a 
puibin this Hizh Court under s. Y2 of 
the Civil Procedure Code and presented 
the plaint beariag a Rs. 5 stamp. The 


Taxing Officer lag rejected the plaint as 


insufficiently stamped as in his opinion 
the plaint should have been stamped 


„with a Rs. 150 stamp as provided for in 


the High Court Fees Rules, 1925, Ap- 
pendix LI, which provides that in respect of 
a plaint or special case under O. XXXVI 
of the Civil Procedure Code where the 
value of the subject-matter does not 
exceed Rs. 10,000 a fea of Rs. 150 isto be 
levied. The plaintiffs contend that this is a 
suit in respect of which tha reliet claimed 
is incapable ofa valuation and that the 
Court-fess leviable by reason of the High 
Court Fees Rules, 1925, Appendix II, can- 
not ba applied to sach a case. The learned 
Advoeate-Generalin support of the Tax- 
ing Officer's decision, however, contends 
firatly that the decision of the Taxing 
Officer is final and cannot be called in 
question here and secondly, that the Taxing 
Officer is right in having rejected the plaint 
as insufficiently stamped and that tne pro- 
per fes payable is Rs. 150. I will deal 
with the contention of the learned Advocate- 
Ganeral that the Taxing Officer's decision is 
final. Section 5 of the Courl Fees Act of 1870 
provides that ‘When any differenca arises 
between the Officer whose duly it is to 
see that any fee is paid under this Caapter 
and any suitor or attorney, as to the neces- 
sity of paying a fee or the amount there- 
of. the question shall, when the differences 
arises in any of the said High Courts, be 
“referred. to the Taxing Ofiser, whose 
decision thereon shall be final, except when 
the question 13, | | 
general importance, 12 which case he shall 
efer it to the final decision o? the Chief 
Justice of such High Court, or of such 
Judge of the Tigh Court a3 tle Chie% 
Justice shall appoint either generally or 
specially in this behalf”. Mr. O. Veerara- 


in his opion, one of* 


ghava Ayyar argues thats. of the Court 


120 nd 
Fees Act of 1870 does not apply to this ease 
‘because that section provides for differences 


"e which arise as to the fee to be paid under that 
Chapter and. admittedly 8. 4 of the Chapter” 


does not apply to'fees to be paid in: cases 
before the High Court ‘in its ordinary 
original civil jurisdiction and that, there- 
fore, the decision of the Taxing Officer 
rejecting the plaint cannot be finaland he 
argues that r. 542, sub-rr. 2 (37) (b) ‚of the 
Original Side Rules entitles the plaintiff to 
bring this matter up beforea Judge. That 
rule is as follows:— i 

.. “Any party desiring to have any ques- 
tion which has been decided by the 
Deputy Registrar whether contested or not 
referred to-a Judge may apply to the Oourt 
within .8 days of the issuing of the order 
complained‘of or within such further period 
as the Judge for sufficient cause may allow.” 


There are, however, many reported cases. 


which clearly lay down that in such a 
matter as this the decision of the Taxing 
Officer is final. In thecase of In the goods 
of Bhubaneswar Triquait (1) a Hindu father 
and his brother and two sons lived - to- 
gether in a joint Mitakshara family. The 
father died intestate leaving certain money 
in aBank. The brother and the two sons 
applied for Letters of Administration with 
a -certificate from the Registrar who as 
the Taxing Officer under r. 4 of Chap. XXXV 
ofthe Rules and Orders .of the Calcutta 
High Court certified the exemption of 
the Court-fees as the property was held 
in trust not beneficially or with general 
power to confer a beneficial interest. It 
was held on appeal that the decision of 
the Taxing Officer under r. 4 of Chap. XX XV 
was final by virtueofs. 5 ofthe. Court 
Fees Act and could net be reviewed under 
s. 19 (1), It was further held that the 
jurisdiction of the Taxing Officer does not 
arise upon adifference of opinion between 
an office clerk and a suitor and upon some 
sort of formal reference to decide that 
dispute. Itis enough that the Taxing 
Officer has brought his mind to bear 
on the question and has decided it. 
age 682“ Rankin, J., saysas follows:— 

“It would appear that in a matter go 
important as a claim to exemption from 
probate duty the ordinary Oourt clerk 
or officer whose duty it is to see that 


Court-feés are paid is not authorised in ` 


(1) 95 Ind. Cas. 529; 29 C..W. N. 879; 52 0, 871; A, 
J. R. 1925 Cal. 1201. no 
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this Court to allow -such claims on his 
own responsibility and that all auch claims 
are required to be queried and referred 
to the Taxing Officer. I think this in- 
volves that the Taxing Officer's decision 
is a final decision under s. 5 and that 
in: this case the learned Judge had no 
authority to review it under s, 19-I.” 
On page 883* he says:—. 
“In my opinion the decision of the 
Taxing Officer under r. 4 of Chap. XXXV ia 
final by virtue ofs. 5 of the Act.” l 
I can see.no distinction whatever between 
this case and the case before the. 
Oalcutta High Court. As Rankin, J., says on. 
page 883*:— 
“Probate duty ‘being treated in the same 
eManner as any other Court-fee a suitor 


who satisfied the Taxing Officer satisfies 
-the revenue—at least for the time being. . 


It is not necessary to consider here whe- 
ther his decision hampers the Collector in 
claiming more money under s. 19-H. 
On the other hand, if the suitor does not 
satisfy the Taxing Officer he must either. 
pay or persuade the Taxing Officer that 
the question is one of general importance, 
so as ‘to entitle the suitor to the decision ` 
of the Chief Justice or other Judge. The 
objectof the Act -is to secure payment 
prior to litigation and to afford as little 
scope as possible for litization over the 
payment.” i -~ 
In Balkaran Rai y. Gobind Nath Tiwari 
(2) it was held that a decision under s. 5 of 
the Act, that is the Court Feés Act, 1870, is 


. not open to appeal, revision or review and 


is final forall purposes and no means haye 
been provided or suggested by the Legig- 
lature for questioning it. This Court, how- 
ever, distinguished between a decision of 
the Taxing Officer as to the category under 
which a suit fell and the fee to be paid -and 
held that a decision as to the category wag 
not a question relating to valuation and, 
therefore, was not declared by the section to 
be final.. In Koer Karan Singh v. Gopal 
Rai (3) it was held by Tudball, J., that the 
order of the Taxing Officer under s. 5 of 
the Court Fees Act of 1870 was a final order 
and could not be reviewed. In Ram Sekhar 
Prasad Singh v. Sheonandan Dubey (4) it 
was held that under s. 3 of the Court Feeg 
(2) 12 A.129; A. W.N. (1890) 39; 6 Ind. Dee. (N. s9 ` 
831 (F. B.). : ; 
, (3) 4 Ind. Cas. 123; 32 A. 59; 6 A. L. J. 972. 


(4) 68 Ind. Cas. 316; 2 Pat. 198; (1922) Pat. 337; 4 P, 
L. T. 71; 1 Pat. L. R. 25; A. I. R. 1923 Pat. 137. 
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Act of 1870 the decision of the Taxing Offi- 
ceris finab and even if he has done any- 
thing which the law does not allow kim to 
do, the High Court has no jurisdiction to 
interfere with his decision as to the amount 
of the fee. Therefore, in Calcutta, in Allaha- 
bad andin Patna it has been definitely,decid- 
edithat the Taxing Officar’s order under s. 9 
of the Court Fees Act of 1870 isa final order 
and cannot be reviewed. This matter has, 
moreover, bsen dealt with in this High 
Court in Mahomed Ishack Sahib v.Mahom- 
med Mohidin (5) where it was- held by the 
present Ohief Justice then Mr. Justice 
OCoutts-Trotter, that a dispute as to the fees 
payable’ to the clerks and officers of the 
Court within the meaning of s. 3 of the 
Court Fees Actfell within s.5 of that Acé 
and the High Court can make rules for the 
imposition and collection of Court fees in 
proceedings on the Original Side of the 
Court by virtue of the power to make regula- 
tions for its procedure conferred by s. 15 of 
the Charter Act. With this décision and 
the other decisions already referred to, I 
am in entire agreement and I am clearly 
ef the opinion that the Court has no power 
whatever to interfere with the decision of 
the Taxing Officer as his decision is final 
under s. 5 of the Court Fees Act of 1870. 
- Although this objection of the: learned 
_Advoecate-General disposes of this matter, 
nevertheless, I have been asked to give 
a decision upon the other question. Mr. 
Veeraraghava Iyer contends that as the 
relief claimed in this suit is incapable of 
valuation and no provision has been made 
in the High Oourt Fees Rules, 1925, for the 
fees laviable in respect: of such suits, no 
stamp fee is leviable at all when such suits 
are filed on the Original Side of the High 
Court. Under the Court Fees Amend- 
ing Act, Madras, suits under s, 92 
of the Civil Procedure Code are pro- 
vided. for in Sch. II, Art, 17, 
sub-s. 3, and a fee of Rs. 50 is levied. But 
the Court feesleviable in the Schedule to 
both the Court Fees Act of 1870 and the 
Amending Act have no application to 
suits on the Original Side of the High 
Court but onlyapply tothe mofussal Courts. 
But Mr. Veeraraghavalyer argues that before 
the High Court Fées Rules of 1925 were 


framed, the only Court-fee leviable in the. 


High Court was a fixed fee and that of 


_ (5) 70 Ind. Cas. 813; 45 M. 849; 16 L. W. 210; 
922) M. W, N. 511; 43 M.L. J. 436; AT R1922 
Mad. 421. . 
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r 


191 
Rs. 30 irrespective of the value of the relief 


claimed or value of the subject-matter of the 
suit but that, now, instead of the fixed fee, 


°” anad valorem fesis. forthe first time, by those. 


rules, introduced and that as suits under 
s. 92, Civil Procedure Code, are incapable 
of, valuation, no ad valorem scale of fees can 
rightly be applied to those suits. There is 
abundant authority for the propdsition that 
the relief claimed in suchsuits iseincap- 
able of valuation, In Thakuri v. Bramha 
Narayan (6) in the judgment of the Court it 
is stated “in our judgment the suit as - 
framed embraced aclaim for a declaratory 
decree to the effect that the property in suit - 
was endowed property. For that portion of 
the claim the amount of Court-fee was Rs. 10. 
It also embraced a prayer for the appoint- 
ment of the plaintiffs as trustees. ln our 
Opinion it was impossible. to estimate at a 
money value that prayer in the plaint.” 
This wasa suit under s. 539° of-the Civil 
Procedure Code but which is now s. 92. In 
Girdhari Lal v. Ram Lal (7) it was held 
that the mere fact thatthe plaintiffs in a suit 
under s. 539 of the Civil Procedure Code 
may ask for an account to be taken from the 
trustees and that the trustees may be com- 
pelled to refund moneys alleged to have 


“been misappropriated by them does not take 


the case out of the purview of Art. 17 vi of 
the Second Schedule of the Court Fees Act 
and render the plaintiffs liable to pay an 
ad valorem fee on that part of their plaint. 
Under Sch. ILofthe Court Fees Act,1870, Art. 
17, sub-el.vi for every suit whereit is not pos- 
sibleto estimate at amoney value, thesubject- 
matter in dispute and which is not other- 
wise provided for by that Act, a fee of 
Rs, 10 was leviable and the Court held 
that that wasa suit within that Article. 
In Govindan Nambiar v. Krishnan Nambiar 
(8) it was held that asuit for the removal 
of a karnavan of a Malabar tarwad on the 
ground of misfeasance is incapable of valua- 
tien and fell under cl. vi, Art., 17 Sch. 
II of the Court Fees Act of 1870. In Ramrup 
Das v. Sujaram Das (9) it was held that a 
plaint in a suit under s. 92, Civil Procedure 


-Code, relating to public charities should 


bear a Oourt-fee of Rs. 10 only as required 

by Art. 17, cl. vi of Sch,elII of the. 

Court Fees Act of 1870. In Ramrup Das v. 
(6) 19 A. 60; A. W. N, (1896) 187; 9 Ind, Dec. (N. s.) 


9. 
(7) 21 A. 200; A. W. N. (1899) 32; 9 Ind. Dec. (N..5.) 


37. i , 4 
(B) 4 M. 146; 1 Ind. Dec. (N. 8.) 937. 
932; 12 Q. L, J. 214 


“ Sujaram Das (9) it was 


3 e 


we), 


held by the Calcutta 
High Court that asuit under s. 92 geferal- 
ely involves a question spon which né 

squalary eae ie placed and, thére- 

ore, stich á suit falls within the purview 
gË th. 17, di. wi, Beh, fi to the odit 
Fees Actand that the mete fact that the 

laintiff asks for an dccount to be taken 

tom tip trustées doed ndt take the ease out 
of the purview of that Article, In Rajagopala 
Naiduv. Rumasubramania Ayyar (10) it was 
held thata temple whichis devoted absolutely 
and in perpetuity to religious purposes 
even ifit ia to bè regarded as a house 
has no market value within the terms of á. 7 
Bl.v (é) of the Oourt Fees Act and that 
hence a suit for the recovery of possession 


. efit by a person claiming as trustee against 


Another person also claiming ds tt 
falls under Sch. 11 Art. 17 cl. S df the ae 
Act. Therefore, according to this dacision 
the subject-matter of q suit under s. 92 ig 
lncapableof valuation. Itisquite clear from 
these decisions to which I have referred that 
In most cases, if not in all cases suits under 
s. 92, Oivil Procedure Oode, are incapable 
of valuation, but what I have got to con- 
sider is whether suite which are incapable 
of valuation are within the stope of the 
High Court ees Rules, 1925, It is true that 
Appendix II does not in express terms deal 
with such suits and it is argued on behalf 
of the plaintiffs that such suits have been 
excluded from the rulés either intentionall 
or per incuriam. I donot myself see a 
it should have been intended that no doui- 
fee at all should be charged in respect 
of such suits. Inthe mofussal, a fee of 
Rs. 50 is charged in respect of them’ and 
previous to the High Oourt Fees Rules of 
1925 a fixed fes of Rs. 30 wag charged and 
I cannot see any force in the contention 


_ before me that it was intended when these 


rules were framed that no fees a 

be charged in respect of these pe gg S 

do I think that these suits ware omitted 

per incuriam. The fees to be levied under 

the High Court Fees Rules of 1995 A 

gix 11. fall into two classes: those i so 
s. 10,000 and those over Rs. 10 000. 

respect of those of Rs. 30,000 and ae 

a fee of Rs, 150 must be paid and in ae = 

of those over Rs. 10,000 there isa scale of 


(10) 74 Ind. Cas. 198: 46 M. 7892. (1923 
33 M, 


550; 45 M. L. J. 274; 18 L. W, 328: M. W. N 
I, R. 1924 Mad. 19 (F. BA). i . T. 21; A, 
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Rs. 20 for every Rs. 5,000 in excess of 
Rs. 10,000 and in my view it was the deli- 


“berate intention of the framers of these 


riiles that any, suit of however mali value 
or whether it hid ahy value at all waste 
have chirged in , respect of it a minimum 
fee of, Ra. 150.. I do not myéelt see that thé 
fact that the High Court has changed itg 

ractice from that of charging a fixed fee 
irrespective of value to that of charging añ 
ad valorem fee can make any difference 
whatever. The High Court has chosen to 
adopt an ad valorem scale and fixed a 
minimum amount to be paid in respect of 
suits filed in the High Court. I do not see 
that there is anything ambigtious about this 
wule. [have been referred to cases wheře 
it has been laid down that the language of 
4 Taxing Act must be undmbiguous and. 
that the ben64t of the doubt is the right of 
the subject and that the party has a right 
acting legally to evade payment of stamp 
duties and that the Crown must make out 
its right to its duty and if there is any 
means of evading stamp duty it is quite. 
legitimate for the subject to do so. But, 
for the reasons I have given, I do not think 
that it can be said that the High Court Fees 

ules are ambiguous. J, therefore, hold 
that the: Taxing Officer was right in re- 
jetting the plaint as insufiiciently stamped 
as in my view all stits irrespective of whe- 
ther they have any value at all must have 
paid in respect of them the minimum fé6 
of Rs. 150. In view of my finding that the 
order of the Taxing Officer was final, this 


-latter decision was not necessary but-as I 


was asked to decide the point, I have done | 
80. 
This application must, therefore, be dis- 
missed with costs. But as the plaintiffs 
have since paid Rs. 150 in respect of the 
suit as Court-fees pendinga decision upon 
this point the plaint has been received and 
the suit will preceed. Taxed costs. Certifi- 
eate for Counsel. 

V. N. V. 

A. N.A, 


Order accordingly, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
rest Civit ArrBaL No. 37 oF 1923. 4 
August 18, 1924. 
Present:—Mr. Prideaux, A. J. O. 
SHANKER RAO CHITNAVIS— 
DEFENDANT—ALPELLANT 
_ Versus 
 GANPAT- RAO PANDE AND oTSER3— 
l PLAINTIFFS— RESPONDENTS. 

Mortgage—Successive mortgages—Sale on one mortgage 
—Surplus proceeds, mortgagor's right to —Single sale 
under two decrees, validity of. ` 

R mortgaged certain property to G and sub- 
sequently executed a possessory mortgage of the 
game toS. The property was sold in execution ofa 
simple money-decree and purchased by C. G then 
instituted a suit on his mortgage against R, S and 
Cand sold the properties in execution. There wąs 
no express order that the sale was subject. to the 
mortgage of S : 
‘ Held, that even though there was no express order 
that the sale was subject to the mortgage of 5, the 
rights of S over the properties were in no way 
affected and that consequently the surplus sale-pro- 
ceeds should be paid over to Cand not to 5. [p. 124,. 
col. 1.) 
“A sale of property is not invalid merely because it 
was held in execution of two decrees. [ibid.] 


Mr. R. Bobde, for the Appellant. 
Mr. S. A. Ghadgay, for the Respondents. 


JUDGMENT.—tThis judgment also 
disposes of First Appeal No. 20 of 1923. 

It seems that in Civil Suit 
7 of 1920 on the file of the District 
Judge, Ganpatrao Pande obtained.a mort- 
gage-decree against Raoji and others, 
defendant No. 4 in that suit being Shankar 
Rao Chitnavis, the present appellant, and 
defendant No.3, Samsherkhan, was held 
entitled to redeem because ofadecree in 
a redemption suit obtained by him on 
29nd August, 1918. In that suit the mort- 
gagors sued toredeem but failed to do so, 
and Samsherkhan, who was in possession 
as a possessory mortgagee, is said to have 
retained possession as owner from the date 
of that decree. Then in Civil Suit No.8 
of 1920 Ganpatrao Pande‘got a decree 
against Raoji and others, Samsherkhan 
being defendant No. 3 and Shankar Rao 
Chitnavis being defendant No. 4. This 
decree was for Rs. 10,124 2-3. In the first 
case, in which the final decree was passed 
on 3rd February, 1922, the property con- 
cerned was.an 8 annas share of Mouza 
Garada with cultivating rights in sir and 
houses situated therein, the whole of 
Mouza Nawegaon with the cultivating 
rights in sir and houses therein and Mango 
trees in four villages, viz., Jangli, Garada, 


e 
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Ohandori and Salepati. In the Second Sui 


No. 8 of 1920; the property mortéagec 
consisted of ane 8 annas share of Mouza 


Garada with all ‘rights except cultivating® 
rights instr land and16 annas shareof NaWwe-.-: 


gaon without cultivating rights in-sir. The 
execution ofthe decrees was sent to the 
Collector who sold the property which 
fetched Rs. 16,000 at the sale, and tha 


‘surplus proceeds transferred to the Civil- 


Court came to Rs. 1,554-2-11. That surplus 
the Executing Court has given to Samsher- 
khan, and against that order the present 
two appeals have been filed. 

I will ‘first deal with First Appeal 
No. 20 of 1923. It is filed by the original 
mortgagor. It seems that Shankar Rao 
Ohitnavis’s claim to the village Nawegaon 
rests on a sale of 28th September, 1908 
when the village was soldin execution of 
a simple money-decree against the owners, 
He never got possession as. Samsherkhan 
was then in possession as a usufructuary 
mortgage. In his appeal Rasji, the original 
mortgagor, contends that the sale should 
be set aside, because one sale took place 
in execution of two decrees. But this is 
obviously no good: reason for setting aside 
the sale. That fact does not vitiate the 
sale and it stands. But in any case it 
is difficult to bee how any surplus could 
possibly go to the mortgagor who has 
lost all right to the property. It must 
go either to Chitnavis or to Samsherkhan. 

Another ground on which it is contend- 
ed that the sale should. be set aside is 
that the decree in Suit No. 7 of:,. 1920 
covered only 56 | 
whole had been sold. But the decree Cóvers 
the whole ofthe sir, and if Raoji was not 
statisfied with that decree, his business was 
to appeal against it. It is too- late todo 
so now. This disposes of First -Appeal 
No; 20 of 1923. It is dismissed with costs 
and the appellant will pay respondent's 
costs. ; 

I now come to the other appeal:” Firat 
‘Appeal No. 37 of 1923, THe ‘argument 
there-is that by his purchase of 28th Sep- 
tember, 1908, Shankar Rao *Chitnavis Pe- 
came the owner ofa part ofthe mortgage 


property,- viz. the village of Nawegaon, ° 


and has still the right to sue Samsherkhan 
for redemption and accounts; that he bas 
never been foreclosed and that‘ the mort- 
gagors now ceass to be owners, For the 
appellant here, the contention that the 
sale should be set aside is given up, and 


acres of sir-.while the 


nes Y | 


. his case is that the surplus should be paid ` 


-~ 


` does not affect 


“him, he cannot elaim any surplus. 
a mistake is pointed out in the sale pro- — 
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to him. It isargued that as regards this 


àppellant Samsherkhan isa mortgagee and , 


“his foreclosure is of no use against the ap- 
pelłant as he was the owner subject to Sam- 
sherkhan’s and Ganpatrao’s mortgages, 

For Samsherkhan it is argped that the 
lower Court, is right in giving him the 
surplus, for he was the prior mortgagee, 
the date of his mortgage being 17th June, 
1904, when the,interest was created in his 
favour; that after Ganpatrao’s mortgage 
had been: satisfied he comes next; that 
Shankar Rao Chitnavis may claim to re- 
deem ‘in a separate suit but that matter 
Samsherkhan’s right to 
claim the surplus proceeds of the sale; 
that on the date of the last auction. sale 
Samsherkhan was in possession as a prior 
mortgagee as far as Chitnavis was con- 
cerned; and that as the latter could not 
dispossess Samsherkhan without redeeming 
Then 


ceedings. The property was to be sold 
subject to Samsherkhan’s mortgage, but 
this was not done, and this mistake is 
said to give Samsherkhan an additional 
right to the surplus. 7 

It seems to me that the facts in this case 
are not difficult. The original owners or 
mortgagors, after mortgaging with ` Bam- 
sherkhan lost their title to the villages 
which were sold in execution of a simple 


. money-decree and again sold in execution 


of Ganpatrao’s mortgages. Though the 


- latter's sale is without. the express order 


that the sale was subject to Samsherkhan's 


" mortgage yet the result would be that 


the purchaser at the. auction sale would 
become owner subject to that. mertgage, 
and that tke person really entitled to the 
surplus is the purchaser from the original 
mortgagors, because Samsherkhan's rights 
as a mortgagee are isno way affected by 
the sale, and remain intact, and the’ sur- 
plus ought to ge to the person on whom. 
the burden of Samsherkhan’s mortgagee 
would eventually fall tolighten his burden 
ofe paying thet mortgage: Samsherkhan’s 
right in his mortgage subsists in its entirety 
and that riget not having been taken away 
he has no right to the surplus. 

Anothere reason for not giving it to 
him is that his mortgage was a posses- 
sory one, and it is yet to be seen whe- 
ther anything is’due on that mortgage. 


` He has yet to render account, and his posses- 


@a 
- 
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sion against the present appellant is that of 
a mortgagee. ; e 

For these reasons I set aside the order 
of the lower Court and direct that the 
surplus in the sale be paid. to Shankar 
Rao Chitnavis. His appeal succeeds and 
he will get his costs from the contesting 
defendant Samsherkhan. There will be 
only one set of Pleader's costs in both 
appeals, | i 

A. N. A. Appeal No, 20 dismissed: 

- Appeal No. $? accepted, 
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- Present:—Mr. Justice Odgers and 
- Mr. Justice Curgenven. j 
8.8. BALAKRISHNA IYER AND aNoTRER 
APPELLANTS | 
VETSUS 
PARVATHAMMAL AND sNoTHER— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 148—~ 
Letters Patent (Mad), cl. 15~Order of Single Judge 
of High Court granting stay of proceedings on security 
being furnished in time fixed, and directing that in 
default petition will stand dismissed—A pplication for 
extension of time on default, whether lies—Order, 
whether judgment—Appeal. i 

A Court has no power to extend the time fixed 
for the performance ofan act, after the expiry of 
the time fixed therefor, where there is a provision 
in the order by which the time is fixed that the 
application or suit in connection with which such 
order is made shall stand dismissed if the act ig 
not performed within the prescribed time. [p. 128, col. 
l; p. 129, col. 1.) 

Per Curgenven, J.—The test to determine, in cases 
of this nature, whether power still exists to extend 
time is, whether the proceeding in which time was 
originally granted is still pending or has been dis- 
posed of, [p. 129, col. 1.] 

On an application for stay of proceedings in a 
subordinate Court pending the disposal of an appeal 
in the High Oourt, an order was passed by a Single 
Judge of the High Court directing stuy on condition 
of the petitioner giving security for a specified sum 
within a certain period and in default it was ordered 
that the petition was to stand dismissed. The peti- 
tioner failed to furnish the security within the time 
fixed and on the last day fixed therefor applied for 
extension of time to the High Court. The learned 
Judge dismissed the application. On Letters Patent; 
Appeal : 

Held, (1) that the order did not amount. to a, 
judgment within the meaning of cl. 15, Letters, 
Patent and was not, therefore, appealable. [p. 125, col, 
2; p. 128, col. 1.] 

(2) that ‘the Court had no power to extend’ 


-time inasmuch as the order had worked itself out 


and the application stood-dismissed on the non- 
fulfilment of the condition as to furnishing of 


ti0s r. @ 1997) 


Appeal under cl. 15 of the Letters Patent 
against an order of the Hon’ble Mr. Jus- 
tice Jackson, dated the 17th of December, 
1926, and made in C. M. P, No. 4487 of 1926, 
praying the High Court to extend by two 
months the time for furnishing security in 
pursuance of an order of the High Court 
in O,M. P. No. 1874 of 1926, in A. S. 
No, 150 of 1926 preferred to the High 
Court against a decree of- the 
ofthe Sub-Judge, Trichinopoly, in O.S. 
No 32 of 1928. 

Messrs. T. M. Krishnaswami Aiyar and 
M.S. Vaidyanatha Iyer, for the Appellants. 

Mr. K.G, Srinivasa Iyer, for the Respond- 


ents. 
JUDGMENT. - 
Odgers, J.—This is a Letters Patent 


Appeal from the order of Mr. Justice Jackson, 


in ©. M. P. No. 4487 of 1926 dated 17th De- 
cember, 1926. The suit in which the order was 
made was one for administration of the estate 
of a certain deceased personand the defend- 
ants asked for stay of proceedings in the 
suit before the Subordinate Judge. On the 
3rd September, 1926, Mr. Justice Jackson 
made an order of which the following is the 
relevant portion: l 

“Petitioner to give security for Rs, 44,000 
as found by the Commissioners, to the 
satisfaction of the lower Court within three 
months. Otherwise the. petition to stand 
dismissed with costs”. < 

On the 3rd December, 1926, the petitioners 
put in an application to extend the time for 
furnishing security. The matter came up 
on the 17th December, 1926, before Mr. 
Justice Waller who transferred it to Mr, 
Justice Jackson for hearing. Mr. Justice 
Jackson found that the period had expired 
as the Subordinate Judge had found the 
security to beinsuzicient and that, therefore, 
his order of the 3rdSeptember, 1926, became 


effective, i.e., that the petition was dismissed: 


with costs. The learned Judge pointed out 
that the petitioner’s proper course was either 
to apply for a review of the learned Judge's 
order or to apply to revise the Subordinate 
Judge's finding. He was of opinion that 


he could not cancel the dissmissal contain-: 


edin the order of 3rd September and ex- 
tend the period. Itis against that order 
that the Letters Patent Appeal is brought. 
The first questior is whether any appeal 
under cl. 
this case, and whether the order of Mr. 
Justice Jackson of the 17th December is a 
j udgment, The question was considered 
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Court: 


15 ofthe Letters Patent lies in 


t 


job. 


“by a Fall Bench of this Court in Tuljaram 


Row v. Alagappa Chettiar, (1), and the then 
Chief Justice (Sir Arnold White) said inter 
alia that he was not prepared to infer thate 


the word ‘judgmfeat’ in s.15is to be deem-. 


ed to include any order in any interlocutery 
proceeding but that an adjudication is a 
judgment within the meaning of the clause 
if its effect is’ to put an end to the suitor 


proceeding so far as the Oourt Before which ' 


the suit or proceeding is pending is concern- 
ed, if its effect, if it is not complied with, 


.is to put an end to the suitor proceeding 


but thatan adjudication on an application 
which is nothing more than a step towards 
obtaining a final adjudication in the suit is 
not a judgment within the meaning of the 
Letters Patent. He thought an order on an 
application for an interim injunction or for 
the appointment of a Receiver is a judgment 
within the meaning of the clause as although 
if was ancillary to the suit it was with a 
view to rendering the judgment effective 
if obtained. Mr. Justice Krishnaswami 
Tyer was of opinion that, however, wide the 
interpretation ofthe term ‘judgment’ may 
be, it ought not to be understood to include 
interlocutory orders, That learned Judge 
did not recognise any distinction in pringi- 
ple between an- order staying execution or 
refusing to stay and an order directing 
security for costs in an appeal. He thought 
that those orders affeet the right of parties 
though temporarily and must be deemed to 
fall within the definition of judgment, ; 

Tam of opinion that this order of Mr. 
Justice Jackson is nota judgment. It did 
not affect the rights of the parties even tem- 
porarily nor in my viewcould ithave any 
effect for good or ill on the ultimate deter- 
mination of the suit. I, therefore, think on 
this short point the appeal should be dis- 
missed, , 

Assuming Iam wrong, I proceed to discuss 
the matter on the arguments addressed to 
us. The first argument is that the matter 
falls under s. 148, Civil Procedure Code. 

“Where any period is fixedor granted by 
the Court for the doing of any act prescribed 
or allowed by this Code, the Court may, in 
its discretion, from time to time, enlarge 
such period, even though the period original- 
ly fixed or granted may have expired.” 

It is.said that s. 148 applies as by O. XLI 
T. 9, an appeal shall not operate gs a stay. 
of proceedipg under a decree or order 


(1) 8 Ind. Cas. 310; 35 M. 1; (1910) M, W. N. 697: 
M a D, 453; SLM, Ld. 1, (1910) | N 697; 8 
a e 
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‘Court may order. - The Code nowhere says 


" that where a conditional order is made and 


that, if the condition be not complied with, 
the petition shall stand dismissed, this can be 


‘extended or revived by an order passed after 
‘the time allowed has expired. 


- time after its expiration. 


Badri Narain v. Sheo Koer (2) is relied 
on by the appellants as an atithority for the 
propositiof that a Court can extend the 
That was a case 


.of security for costs under what is now 


|| 


O. XLI, r. 10 of which sub-r. 2 provides 
that where-such security is not furnished 
within such time asthe Court orders, the 
Court shall reject the appeal. In Badri 
Narain v. Sheo Koer (2) their Lordships of 
the Privy Council held that under this rule 


(old s. 549) the Court had power to extend, 


time even though the period of time first 


fixed had expired. But there the order - 


itself did not contain words which the 
order of Jackson, J., contains, namely: 
“otherwise the petition to stand dismissed 
with costs.” In other words'O. XLI, r. 10 
requires some furtherorder after the default 


has been made before the proceeding comes . 


to anend. Another case of the Privy Council 


cited was Sabitri Thakurain v. Savi (3) where ' 


on an application by a party after the time 
given to the opposite side for furnishing 


security for costs had expired, he applied . 


for the dismissal of the appeal; whereupon 


. the petitioner for the first time applied to 
Privy -~ 


proceed in forma pauperis; the 
Council held that the words of O. XLI, r. 10 


(2) are mandatory and not permissive and . 


thatthe High Court could not possibly grant 
permission to continue the appeal in forma 


pauperis and such permission would in fact’ 


contradict the terms ofthesub-rule; in other 


. words the application sought to revive a 


matter which wasdead.The case Amir Mandal 
v. Mohan Chandra Mandal (4) is relied on- 
where the Court, if one may respectfully say 


_ Bo proceeded more in ad misericordiam than 


perhaps according to the strict law; no law 
is quoted in the judgment, and the learned 
Judges appear to have been swayed by, the 


fact that the Oourt-fee ordered to be paid. 


(2).17 ©. 512; 17 I. A. 1; 5 Sar. P. O. J. 493; 8 Ind. = 
” Dee. (N. 8,9 881 (P. 0.) 


(2) 60 Ind. Cas. 274; 40 M. L. J. 308; -(1921) M. W. 
N. 159; 19 A. L. J. 281; 48 I.A 76; 33 O. L.J. 3075. 


95 O. W. N. 557; 23 Bom. L. R.681; 48 0.481; lt L, ` 


W. 362; 3 U. P. L. R. (P. 0.) 57 (P. G). 
(4) 80 Ind. Cas. 1030; 3 Pat, 337; A.I, R, 1924 Pat. 
663;6 P. L, T, 161, ni 


; “BALAKRISHNA IYER V. PARVATHAMMAL, 
_ appealed from except so far as the Appellate 


‘action to be dismissed with costs.” 
- was, as the learned Judge found, a bona fide 


‘the order except 
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-within a month was not so paid because 


the stamp-vendor had no stamp of the value 
required though the price wgs tendered 
to him on-the proper day. There the 
learned Judge decided “to reinstate the ap- 
peal” there having been no laches or neg- 
ligence on the part of the petitioner, It does 
not seem to me that the case can form any 
authority for the present. 

Two cases are quoted from Chancery Divi- 
sion, Collinson v. Jefferry (5), which was 
a redemption action. Two ‘months were 
given to lodge the money “in default the 
There 


mistake with regard to the time allowed 
and it is also to be noted that further 
order was necessary in-order to dismiss 
the action. As Kekewich, J., observed. 


-“Tt ig not the practice to say that the 


action is dead, for it is necessary in this and- 
other analogous cases to make a further 


-application in order to obtain the absolute 


dismissal cf the. action. There is another 
form of order available and appropriate 
where the Court thinks that severe terms 
should beimposed—namely, that on failure 
to do certain acts within a specified time 
then ‘the action do stand dismissed without 
further order.’ In this case no such words 
are in the order." 

Thenin In re Macintosh & Thomas (6) a 
judgment of the. Court of Appeal, the deci- 
sion turned wholly on the construction of O, 
LXV. r, 27,JRegulation 57 of the Rules of the - 
Supreme Oourt. The Regulation gives the 
Taxing Officer power to limit or extend 
the time-:for any proceeding before him. 
Even there Vaughan Williams, L. J., was 
inclined to agree with the argument that 
on the actual words of the order itself prima 
facie the power to extend must be exercised 
within the limit of one month, t. e. the ori- 
ginal period granted. Romer. L.J., distingu- 
ished-the Queen's Bench Division cases cited 
below as cases where there was no power 
in the Court to extend the time and as he 
points out that “nothing ‘could be done in 
those cases to escape the exigency of 
by way of appeal,” 
whereas in the case before the Oourt of 
Appeal the order for taxation expressly 
provided foran extension of the time within 
which the certificateof the Taxing Master 


(5) (1896) 1 Ch. 444; 65 L. J. Oh, 375; 74 L, T. 78; 
44 W. R. 31L. 
(6) (1909) 2 Oh, 394, 
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may be made, and within which the order 
is to be effective. Both Vaughan Williams, 
L. J.,and Stirling, L.J., repeat the state- 
ment that the decision turns entirely on the 
wording of the Regulation. Turning to the 
Queen’s Bench casea which were thus dis- 
tinguished, Whistler v. Hancock (7), was an 
order dismissing an action for want of 
-prosecution unless the statement of claim 
should be delivered within a week. The 
week expired and the Oourt held that there 
was no jurisdiction to make an order subse- 
quently extending the time for the delivery 
of the statement of claim. The plaintiff 
took out a summons to set aside an appear- 
ance, i. e., of the defendant, and if he could 
have obtained an order to that effect before 
the week was out, he would have been the 
victor (per Cockburn, O. J.) 
Devenport (8) an order wa3 made on the 6th 
of May, dismissing the action for want of 
prosecution if thestatement of claim were 
not delivered within 14 days which expired 
on the 20th of May. On the 19th, the plaint- 
iff took out asummons for further time, 
the summons being returnable on the 20th. 
It was not served till the 20th and was 
adjourned by consent in writing till the 
nextday. The summons was heared on the 
2lst when the master made an order giving 
7 more days for the delivery of the statement 
of claim. The Court held that the action 
-was at an end on the 20th of May and the 
Master had no jurisdiction to give further 
time. These cases seem to me entirely in 
point and the last case bears also on another 
point because it is urged beforeus that the 
fact that Ah application was put in on thedrd 
of December, 7. e, the last day of the stay, 


was sufficient to extend the stay because it is `’ 


not the fault of the petitioner thatthe Court 
heard his application some days or weeks 
_ after the petition is put in, To admit this 
_ doctrine seems to me to be most dangerous. 
_If it could be held that an order dates back 
_ tothe date of application and the applica- 
tion is not heard for several weeks or pos- 
sibly months, it would mean that merely by 
putting in an application the petitioner 
gets several weeks or months more addition- 

al stay. Suppose a manis given 3 months 
for finding security for a sum of money, and 
does nothing whateyer within the 3 months, 
onthe lasthour of thelast day of the3 months 


(7) (1878) 3 Q. B. D. 83; 47 L. J. Q. B. 152; 37 L.T, 
639: 28W. R. 211. 
(8) 179) d Q.B D 403; 
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43 L, J. Q. B, 606; 27 W RI. 
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he puts in an application to extend’ thé time, 
his case comes into the list a month or two 
afterwards, he then busies himself about, 

ethe finding of thessgcurity of the money and 
when his application comes on he is abl to` 
say that he has the security or the money 
ready, that is to say, that instead of his 
original 8 months he bas 4 or 5 months 
or possibly more in which to aarry out the 
order, It seems tome thatthe law cannot 
intend a mere application to in any way, 
act as an automatic extension. The case for 
this proposition in Stia Kolundu Pillaiv. 
Ganapattt Iyyar (9) is relied on. There, 
there was an attachment by precept and it 
was contended thatit had come to an end 
at the expiry of 2 months from the date it 
wag made. A petition was filed before the 
expiry of the two months and an order (the 
case does not say when passed) was made 
extending the period of attachment for six 
months which was again extended before 
the expiry of that portion of 6 months by 
another 6 months, The Court thought 
that the delay of the Court in passing 
orders on the petition for extension cannot 
be allowed to prejudice the petitioner and 
the order granting extension must be given 
retrospective effect as if passed on the 
date of the petition. With regard to the 
second period it does not appear that this 
dictum applies, although it may apply with 
regard to the first. As I’ have said, if the 
judgment means thata mere application can 
automatically extend the time, I am, with 
respect, unable to acceptit. Chandra Goun- 
dan v. Palasniappa Goundan (10), the 
decision of a Single Judge of this Court, 
has no application as the order did not ray 
that if the condition was not complied with, 
the application was to stand dismissed. 

As we were about to deliver judgment our 
attention was called to the recent opinion of 
the Full Bench in O.S. A. No. 120 of 1925 
where it was held that the Court has power 
to extend the time under s. 13 of the Arbi- 
tration Act in the caseof remitted awards 
even though the award has been delivered; 
im other words thats. 12 applies to awards 
remitted and delivered under s. 13. This 
opinion in my judgment °carries thô 
present case no further. It is confined to 
the construction of certain secfions in the- 
Arbitration Act which Act contains certain 
powers for extending the in the same 


(9) 34 Ind. Cas. 202; 3 L. W. 3 
(10) 42 ue Oas, 961; (1917) MW, N, 870; 23 M, L 


1, 


e 


E, g e 
Way ae O: LXV, r. 27, Reg. 57, in the Annual 
Practice does. There is no warrant- for 


holding thatthe extension of time permit- 
ted by those sections is of universal applica- 


tion. On the contrary the Full Bench has - 


retently held. Commissioner of Income 
Tax, Madras v, Muthey Ganga Raju (11), that 
under s. 66 (2) of the Income Tax Act, 1922, 
neither the Court nor an official has any 
power to extend the timelimited by the 
sectior. l : 

I think, therefore, the order of Jackson J., 
was right and that the method adopted by 
the appellant is wrong and that, as pointed 
out by the learned Judge, they ought to 
have applied to review his order or to revise 
the Subordinate Judge’ s finding, t.e., that 
the security tendered was insufficient. On 
all these grounds the Letters Patent Appeal 
must be dismissed with costs. 

Curgenven, J.—I agree that the order 
appealed against is not a ‘judgment’—as 
that term has been explained in ~-Tuljaram 
Row v. Alagappa Chettiar (1), within the 
meaning of cl. 15 of the Letters Patent, and 
is, therefore, not appealable.: The appeal 
assuming, itto lie, should also inmy view, 
be dismissed upon its merits. — 

Ithas not been contended before us that 
itis beyond the competence ofa Court to 
pass an order allowing an application upon 
certain terms-and providing that, if within 
the time allowed, these terms are not comp- 
lied with, the application shall automatical- 
ly, and without further interposition by the 
Court, stand dismissed, If any such con- 
tention were raised, it could be met by a 
reference to a number of cases, English and 
Indian, where orders of this nature have 
been recognised by the Courts. Accepting, 
then, that an order of this kind, which re- 
mains open fora fixed period, .and then, 
upon non-compliance with the stipulation, 
closes by force of its own terms, isa per- 
missible form of order, it must, in my view, 
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This was the view 
taken in Whistler v. Hancock (7), where 
Oockburn, C.J., says: “It cannot be contend- 
ed thatthe taking out of a summons to set 
aside the appearance in the meantime could 
keep the action alive after the period when 
by the operation of the master’s order it was 
defunct.” ; 

The question thusis whether the original 
order of Mr. Justice Jackson was of this 
character. There can be no.doubt, from 
what he says in his subsequent order, that 


“ib was his intention to pass such an order, 


¢ 


and Ido not think that any other construc- 


tion can be placed upon the order which he 
in fact did pass. If upon failure to give 


security as provided, the petition was ‘to 


stand -dismissed with costs’, there was no 
need for any further‘order dismissing itso 
soon as the time allowed had expired. 
Accepting this view, Ido not think that 
thereis anything in the case cited which 
would support the proposition that the Court 
could still have extended the time, because 
it has nowhere been said that this can be 
done once an order is ‘defunct’. This was 
clearly recognised by Kekewich, J;, in Collin- 
son v. Jeffery (5), where he said upon 
an argument being advanced that the 
action wasdead: “If that is the right view, 
the matter is beyond my power,” adding, 
however, that in the case before him “a 
final stroke is required to effect’ death:” 
It was found, in fact, thata further applica- 
tion was necessary in order-to obtain the 
absolute dismissal of the action; and that 


‘circumstance, Ithink, distinguishes that case 


follow that as soon as the time allowed has / 


expired andthe dismissal of the -application 


has taken place, no variation of the terms of . 


the order can be made. The position is,in 
fact, precicely the same as though the order 
ehad never *been passed; and the power to 


extend time given by s. 148, Civil Procedure’ 


Code, carmot be invoked because not only — 


has the ‘period originally fixed or granted’ 
eexpireds but there is no previous order still 
current upon which an order extending 
(11) 100 Ind. Cas, 291; 52 M. L. J. 273; 20 L. W. 321; 
(1927) M. W. N. 171; 88 M, L, T. 109; 50 M, 835; A, L R, 
1927 Mad, 545, e < 


fromthe present one. The conelusjon reached 
by the Court of Appealin In.re Macintosh & 
Thomas(6)wasto muchthesameeffect. Byrne, 
J., who originally heard the motion observ- 
ed: ‘I think that the force of the words, ‘or 
this orderis to be of no effect,’ destroys the 
proceeding altogether: that there is no 
longer a proceeding under which the taxa- 
tion can take place, and that the power to 
enlarge’ the time is meant to be power to 
enlarge the time while thereis a pending 
matter. But for the final words “or this 
order is to be of no effect,” I think the order 
would bea subsisting order and the time 
could be extended.” = 
The Lords Justices of Appeal agreed in 
general with this view, but in the special 
circumstances ofthe case,—ihe order for 
taxation expressly providing for an ex- 
tension of the time within which the certis 


figata‘ of the taxing master could be. made 
p De 
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held that there was still power -to extend 
after the sexpiry ofthe time originally 
fixed. And sohere, if Jackson, J.’s original 
order had required: the security to be given 
“ within three months or ‘within such fur- 
ther time,as by an order passed before or 
after the expiry of the three months, may 
be allowed. Otherwise the petition to stand 
dismissed with costs,"it would be reason- 
able tohold that the order of dismissal 
would not prevail against a subsequent 
application for an extension. But.I do 
not think that s. 148, Civil Procedure 
Code, can be applied to achieve the same 
object. 

The test to determine, in cases of this 
nature, whether power still exists to ex- 
tend timeis,in my view, whether the 
proceeding in which time was originally 
granted is still pending or has been dis- 
posed of. This poipt was brought out 


by Krishnan, J., in Chandra Goundan v. 


Palaniappa Goundan (10) where an ex parte 
decree has been set aside on condition 
that the defendant paid the plaintiff's 
costs within aspecified time. The time 
expired without payment, but neither by 
the original order nor in any? order passed 
subsequently was the application ‘dismiss- 
ed.- As the learned Judge observed: “it 
does not follow that the petition had’ been 
disposed of by the mere non-compliance 
without final orderof rejection being 
passed”, and’ he was inclined to hold that 
if such a final order had been passed, 
an application by way of review could have 
been required to enable the Court to 
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restore the proceeding to its file and pass: 


fresh orders thereon. This appears to me 
to be the only consistent view to take of the 
efect of all orders which, either by 
efflux of time or’ by express subsequent 
order, have resulted in a dismissal of the 
original application. 

When this judgment “was ready ‘for 
delivery, the opinion of the Full Bench 
in -Martirost v. Subramaniam Chettiar 
(©. 6: A. No. 120 of 1925) was brought 
to our notice. The point there ‘decided 
is. that the Court has power to extend 
the time fixed by s.13 of the Arbitration 
Act for the return of a remitted award, 
although the arbitrators or umpire may 
already. have delivered theaward. Tha de- 
cision is largely based upon the -terms of 
the Act, and the consideration of cases aris- 
ing out of the corresponding English 
Statute; but I do nut think that it-:involves 
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‘the -acceptance of any principle incompa- 
tible with what I said above. The difference 


„is that in the one case, expiryof the time” 
fixed puts an end tô the proceeding, where- “ 


as in the other, it has no such effect, but the 
award, though made beyond the time fixed, 
may be retrospectively validated, If expiry 
of the time originally allowed absolutely and 
finally extinguished the arbitrator’s powers, 
this could not be done. But underthe*terms, 
ofthe Act, the Full Bench thinks that this 
inference need not be drawn, 

I agree that the Letters Patent Appeal 
should be dismiagsed with costs. 

Vv. N. V. . Appeal dismissed, 


A, N. A. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEconD OCivit Appa No. 269 oF 1927, 
July 25, 1927, 
Present:—Mr, Findlay, J, O. 
ANANDRAO-— DHOoREE. HoLDHR— 

APPELLANT ' 

VETSUS 
PANDURANG AND 0THERS— JUDGMENT- 
DEBTORS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 60 (1) (© 
—Agriculturist—Exemption of house from attachment 
—Site of dilapidated house, whether attachable— Land 
not cultivated personally but sub-let-—Holder, whether 
‘agriculturist’—Existence of other means of subsistence, 
effeet of. 

The house of an egriculturist and the site on which 
it stands cannot be attached simply because the 
house is in a dilapidated condition and no attempt 
has been made to repair it, unless there is clear eyi- 
dence to show that the owner has no intention of 
continuing to make use of the' site for the same 
purpose as before. [p.130,col.1.] | i 

A. person is an agriculturist within the meaning 
of the word as used in s. 60 (1) (c) of the Civil Pro- 
cedure Oode, if he has no other means of livelihood 
except the cultivation of the land, even though he 
does not cultivate the land personally but sub-lets it 
to others. [ibid.] sae, A s 

‘Quere.—Whether in order that a person may be 
an agriculturist, agriculture must be his main means 
of subsistence. ;p, 130, col. 2.] 

-Muthuvenkataroma Reddiar v.' Oficial Receiver, . 
South Arcot (2), doubted. : : 

“Appeal from a decree of thè District 
Judge, Ohhindwara, dated the 26th Febru- 
ary, 1927, in Oivil Appeal No. 14 of 1927, 

Mr. V.R. Dhoke, for the Appellant. 

x A 


JUDGMENT.—The sole question in 
this second appeal is whether the house 
of the judgment-debtors is or is not liable 
to attachment having. regard to the pros 


` 
6 : 
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-visiohs contained in s. 60 (1) (c) of the Raghunath Prasad (1) and Muthuvenkata 

° Civil Procedure Code. | l rama keddiar v. Official Recejver, South 

«e Two points are urged on behalf*of the, Arcot (2). In the former case, the judg- 

.. appellant (decree-holder) in this connec? ment-debtor was both a zemindar and a 
e, tjon. The first of these is that the house cultivator, and the learned Justices con- | 
e has recently fallen down, or is atleastin cerned held that he could not be des-’ 
-~ a dilapidated state, and that, therefore, cribed as-an agriculturist. The decision 
the site on which the house stood cannot of Ismay, J. C., in GanpatRam v, Lakshman 

* be said te be protected. The District Rao (3) is somewhat to the contrary effect. 
Judgg has, however, in his appellate order, As regards the Madras case, quoted above, 
pointed out that the father of the judg- J, with all deference, entertain considerable 
ment-debtors only died ayearorsobefore doubt as regards the correctness of the 
the date of the Judgment and that he had rematks made by ‘Devadoss, J., at page 
actually cultivated the land. in Mauza 229* thereof, It seems to me ‘that there 
Sirata. I am wholly urfable to accept might be another ratio decidendi of the 
the contention that merely because the question involved than the criterion whe- 
house requires re-construction or re-build- ther the so called agriculturist, whose estate 

° iag and a short period ofa year or so has „is in question, is one whose sole means 
elapsed since the old house disappeared of livelihood is gained by the cultivation 
or became dilapidated, the decree-holder of the land. In my opinion, an equally 
is entitled to come in and attach thesite possible criterion might be whether it 
with the dilapidated house standingthere- was not essential that any particular 
on. It seems to me that there must be person, who is a tenant in a particular 
clear proof, before the appellant’s conten- village, should be deemed to be an agri- 

.tion in this connection can succeed that culturist with reference to that village, even 
the new owners have no intention of re- if he has other sources of income elsewhere. 
building and continuing to make use of A house in the village would be equally 
the site for the same purpose as before. essentialin such a case for the storing of 
That is certainly not-made out in the his agricultural instruments, the stabling. 
present case, and the first contention offer- of his cattle and the like, if not for his 
ed on behalf of the appellant, therefore,fails. personal residence. It is noticeable in 
. - The second point urged in this second this connection that in cl. (c) of s. 60 (1) of 
appeal is that the judgment-debtors can- the Civil Procedure Code, unlike cl. (b), 
not be regarded as agriculturists. It is there is no requirement laid down that 
admitted that they have sublet their a house must be necessary to enable. an. 
‘field in Mauza Sirata since the death of agriculturist to earn his livelihood as such. - 
their father. ‘It is also admitted that they’ I do not desire in the present case to 
live in another village and make a large deliver any considered pronouncement on 
‘part of their livelihood by selling pan the point involved, but I do entertain con- - 
or by private service. The District Judge, siderable doubt as to whether it is cor- 
however, has found that at. least one of. rect, as regards the question whether any 
the judgment-debtors is a-minor’ and has particular person is an. agriculturist for 
no other means of livelihood except the’ the purposes of s. 60 (1) (e) Civil Pro-. 
cultivation’ of the Sirata land, which has cedure Code, to adopt the criterion that. 
meanwhile been sub-leased on a rent of agriculture must necessarily be his main 
. Rs, 100. This fact of itself would in my means of subsistence. As I have already 
opinion, imply that this minor judgment- said, the fact that one of the judgment- 
debtor is an -agriculturist and ipso facto _;debtors:respondents has been held to be 
the house would-not be liable to attaéh-. wholly dependent on agriculture, is suffi- 
ment. On the broader question whether, cient in itself to save the present property 
in view ofthe fact: that the major judg- from attachment. ~ ; 

'e  ment-debtors have other means of occupa- -The appeal is accordingly dismissed — 
tion besides. the cultivation of the field without notice to the respondents,- e 
in question and reside elsewhere, they can G. R. D. l Appeal dismissed. 

“be destribed as agriculturists, I do not. (1) 19 Ind. Cas. 125; 35 A. 307; 11 A. D. 9.437. 7 
. find it necessary at present’ to’ give a` anes SE Cas. 398; 49 M. 227;50 M, L. J. 90; A 1, 
: 5 l AR, ad. 350. : . 
detailed finding. I have been referred to (2) 13 C. P. L. R. 30. ; 
; the decision in Jamna Prased Raut. v, #Page of M [Ha] aaa 
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PATNA HIGH COURT. 
Civit Raviston No. 291 or 1927. 
78 July 22,1927. | 
Present :—Mr. Justice Wort. 
Musammat MAHARUP KUER— - 
PETITIONER 
VETSUS — 
MAHABIR SINGH AND orHERs— 
OPPOSITE Parry. 

Government of India Act 1915 (5 & 6, Geo. V, cl. 61), 
s. 107—Powers of High Court, administrative or 
judicial—W aste—Proper re medy—I njunction. 

The powers of a High Court ‘under s. 107 of the 
Government of India Act are not merely administra- 
_ tive but also judicial, anda High Court may in the 
exercise of such powers revise an order passed by a 
subordinate Court where the order isso bad on the 
face of it as to be, in 'a sense, a denial of justice. [p. 
131, col. 2.] ` 

Brindaban Chander Choubey v. Gour Chandra gc ae 
(1), followed. 

In a case of waste, although an injunction cannot 
be stated to be as of right, yet the Court will 
always exercise its discretion in favour of the appli- 
cant for injunction to restrain such waste. [p. 132, col, 
1.) 

Civil revision from an order of the Dis- 
trict Judge, Darbhanga, dated the 1Uth 
June, 1927, affirming that of the Munaif, 
Samastipur, dated the 2lst May, 1927. 

Mr. Ram Prasad, for the Petitioner. 

Messrs. B. N. Mitter and K. N. Moitra, 


for the Opposite Party. 


JUDGMENT.—Inx this case the peti- - 


tioner brought a suit in the learned 
Munsif's Court. of Samastipur for a declara- 
tion regarding timber- growing on three 
tauzis of which the petitioner was part 
proprietor. It appears ` that. these tauzis 
were granted by lease to one Charles © 
Robert Webb for five years terminating 
in the year 1927. During the currency of 


that lease it was ‘assigned to the first 


defendant. It would also appear that the 
first defendant either had or was threaten-.- 
ing afthe time of the commencement of 
the sult against him tocut down certain 
trees growing on this land. An application 
was made before the learned Munsif for a 


‘temporary injunction -Testraining the de-. 


fendant from cutting the timber during 
the pendency of the suit, The Munsif 
rejected the application,. whereupon there 
was an appeal to the District. Judge. He. 
dismissed the appeal being of the-opinion 
that compensation would be a sufficient - 
remedy, there being! in his view mo irrepar- 
able damage to the plaintiff. ° 

Now this Court -is' asked . io -interfere 
with the order of thelearned District Judge . 


either under s. 115 ‘of the Oiyil Procedure. , 
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Act, Now, in my opinion, “this case does 
not eome under s. 15, because, although 


. the orders of the learned District J udgé 


and the learned Munsif may be wrong both’ 


~ In law andin fact, yet there was no Want 


of jurisdiction in their making those orders. 
As I have stated, this Court is also urged 
to exercise its powers under s, 107 .of the 
Government ofIndia Act. In my opinion 


s. 107 would equally not apply had not 


there been abundant authority to the con- 
trary, and ĮI must, therefore, assume that 


the view I hold ofs. 107 is wrong. There 


is authority, ae I have already indicated, 
for the proposition that the powers of a 
High Court under s. 107 are not merely 
administrative but Judicial also, and they 
have been calledinaid on many occasions 
on which the Court has held that an order 
was so bad on the face of it as to bein a 
sense a denialof justice. “There have been 
a large numoer of authorities quoted one of 
-which isthe case of Brindaban Chander 


Choubey v. Gour Chandra Ray (1) in which | 


it was held that it is the privilege and 
prerogative of a High Court, once a record 
is before it which is erroneous and so erro- 
neous as manifestly to amount to an in- 
justice to exercise its powers of superintend- 
ence to revise such order, or set it aside and 
direct such further proceedings to. be taken 
as justice may require.. Now the question 


“that arises in. this casa is whether the 


order of the learned District Judge was so 
manifestly bad as to bein a sense a denial 
of justice... One thing certain can be stated 
and that is, if the defendant, always as- 
suming that the plaintiff has ‘a right to 
this timber, proceeds to destroy it by 
cutting if down then the. whole subject- 
matter of the action. will -disappear and 
the action will consequently be infructuous, 
Without examining ‘the-large number of 
authorities ‘which aré to the effect as the 
one. I have already-quoted,.it is clear that 
the proposition which that authority’ ens 
unciates is well-established. In my opinion, 
mm this case the order of the learned Dis- 
trict Judge is so manifestly wrong that 
it. would, be in asensea dental of justic® 


and a fair trial of. the’- plaintiff's action: . 


It appears. to me that no kind ðf evidence 
could establish the fact that the cutting of 
growing timber could be properly. compem 
sated by. money, There is no doubt bata 


Be 56 ny Ons 155; (192 Pat: 56; LP, L T, 467, 
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the English authorities from which the 
practice as regards injunction in this 
cpuntry is derived, clearly establish’ the 
fact that in acase of waste, suchas this 
is or is alleged to be, although an iujunc- 
tion cannot be stated to be as of right, 
yet the Court will always exercise its dis- 
cretion in favour of an applitant for an 
injunction to restrain such waste. In my 
view, to, allow ‘the order of the learned 
District Judge toremain would beto de- 
prive the plaintiff of her rights in the 
suit and to make it infructuous, and, there- 
fore, it is, in my opinion, manifestly bad 
and in that view of the matter, I propose 
to grant the injunction in terms of the 
prayer in the petition. I also direct the 
ee to expedite the hearing of the title 
suit. 

_ The application is allowed with costs 
hearing fee two gold mohurs. 


B. K. P, Application allowed. 





OUDH CHIEF COURT. 
SrconD Civit APPEAL No. 178 or 1927. 
August 8, 1927. 
Present:—Mr. Justice Raza. 
SIBTA DIN AND ANOTHER—DEFENDANTS— 
; l ÅPPELLANTS 
i Tersus 
Musammat BRAJ RANI—PLAINTI pE — 
_ RESPONDENT. 
. Under-proprietary right—Decree of Settlement 
Court declaring heritable and non-transferable 
right—Gift of land by decree-holder—Validity of 
gift—Condition of non-transferability, effect of. 

A obtained a decree from the Settlement Court 
declaring that he had shankalapdari heritable and 
non-transferable rights in the land against the 
superior proprietor. Subsequently he made a gift of 
the land in favour of B. A’sheir brought a suit to 
recover possession of 
ity of the gift: 
_ Held, that the restriction o 
was intended for the benefit of the superior pro- 
prietor and his heirs and not of the decree-holder 
and his heirs and A'sheir could not question the 
validity of the gift. [p. 133, col, 2] ` E 

Hirday Behari v. Prag Tiwari (1), Ramph ) 

; : : ; pher Singh 
y. Ram Khelawgn Singh (2) and Wazir 1: ng 
Har Prasad (3), followed. 4 akak kaka Dh 

Appeal ggainst a decree of the First 
Subordinate Judge, Kheri, dated the 29th 
March, 1927, in Civil Appeal No. 4 of 1927, 

onal Munsif 
Kheri, dated the 22nd December, 1925. 

Mr. Pearey Lal Varma, for the Appel- 

Janta, ° ii | 


n the right of transfer 


SIBTA DIN V. BRAJ RANT. 


the land challenging the valid-- 


[1051. O. 1927] 


-, Mesers. R. N. Shukla and G. S. Bajpai, 


for the Respondent. ° 

, SUDGMENT.—This is an appeal frcm 
a decree of the First Subordinate Judge, 
Kheri, dated 29th March, 1927, setting eside 
a decree of the Additional Munsif, Kheri, 
dated the 22nd December, 19:6. 

The plaintiff is the daughter of one 
Baldeo Prasad deceased. Baldeo Prasad 
died in 1916. The plaintiff brought the 
present suit for possession of certain plots 
situate in village Saidipur MHarriaya alleg- 


ing that her father Baldeo Prasad was 


an occupancy tenant of the land in suit and 
that she was entitled tothe same as_ the 
heir of the deceased. ; 

The defendants are the grand-nephews 
of Baldeo Prasad, They resisted the, claim 
on various grounds, and set up a register- 
ed deed of gift executed by Baldeo Praead 
in their favcur on the 2nd December, 1915. 
They alleged that Baldeo Prasad was the 
under-proprietor of the land in suit. It 
was further alleged that even granting tbat 
Baldeo Prased had a non-transferable 
gabzadari right inthe land in. suit under 
the Settlement Court decree, the condition 
forbidding transfer contained in ihe decree 
was only forihe benefit of the superior 
proprietor and the plaintiff was notentitled: 
to the assistance of the Court. : 

The learned Munsif accepted the defence 
and dismissed the plaintiff's suit, but on 
appeal the learned Subordinate Judge re- 
jected the defence and decreed the 
plaintiffs claim with costs. The de- 
fendants have now come to this Court in 
second appeal, 

I think this appeal sLould be allowed. 
The Settlement Court had given Baldeo 
Prasad a decree declaring that he had 
‘shanklapdarv’ heritable non-transferable 
lights inthe land asagainst the talugdar. 
of Mahewa. The talugqdar's agent had 
admitted in that litigation that Baldeo 
Prasad had gabzadari heritable non-transfer- 
able rightsin the land, It must be held, 
therefore, that Baldeo Prasad had‘qabzada?v’ 
or ‘shanklapdari’ heritable non-transferable- 
rights in the land in suit. He executed a 
registered deed of gift in favour of the 
contesting defendants onthe 2nd Decem- 
ber, 1915. The defendahts are in possession 
of the land under ihat deed. The plaintiff 
brought the present suit, questioning ihe 
validity of the said deed. In my opinion 
she is not entitled to the assistance of 


“the Court under the circumstances of the 


[105 I. O. 1927] 


case. In the case of Hirday Behari v. Prag 
Tiwari (1}the plaintiff who held certain 


lands under a decree of the Settlement, = 


Court, granting ‘gabzadari’ without the 
rights of transfer, mortgaged them with 
possession tothe defendantand subsequent- 
ly brought a suit to recover possession 
thereof on the ground that the mortgage, 
being of* an occupancy holding, was in- 
valid. It was held that the mortgage in 


breach of the conditions of the settle- -. 


ta transfer f | | 
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ment decree was : 
illegal purpose within the meaning of 
s. 6of the Transfer of Property Act or 
for an unlawful object of consideration with- 
in the meaning of s. 23 of the Indian 
Contract Act. It was held further that 
the condition forbidding transfer contain 
ed in the settlement decree was only for 
the benefit of the superior proprietor and 
that the plaintiff was not entitled to the 
assistance of the Court: in undoing his own 
act. The case of Rampher Singh v. Ram 
Khelawan Singh (2) was followed in Hirday 
Behari v. Prag Tiwari (1). In Rampher 
Singh v. Ram Khelawan Singh. (2) the plaint- 
iff had brought the suit questioning the 
validity of the transfer made by his father 
in respect of certain land for which the 
latter held a Settlement Court decree under 
which he had a heritable but not a 
transferable right ‘in the property. It was 
held that it was not open to the plaint- 
iff to question the transfer made by his 
father in a suit against the transferee. 
. The restriction on the right of transfer 
in the decree of the Settlement Court was 
intended for the -benefit of the talugqdar 
and his heirs and not of the decree- 
holders and their heirs. The ruling in 
the case of Wazir Mohammad v. Har Prasad 
(3) also helps the appellants in this case. l 

It is clear that Baldeo Prasad himself 
could not question the validity of the 
deed of gift. which was duly executed by 
him in favour of the defendants. The 
plaintiff, who is his heir, cannot be ina better. 
position. 

The result is that I allow the appeal 
and setting aside the decree ofthe lower 
Appellate Court restore the decree of the 
first Court. The appellants will get their 
costs from the respondent in all the three 
Courts. l 

G. H. Appeal allowed. 


(1) 11 Ind. Cas. 527; 14 O. O. 144. 
9 2 O. O. 252. 
(3) 13 Ind. Gas. 613; 15 0, 0. 67, 
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in arrears in the suit, 


August, 1925. | as 
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CALCUTTA HIGH COURT. 
APPRALS FROM APPELLATE Orpers Nos. 275 ` 


i : May 24,-1927. . 
Present:—Mr. Justice Mukerji and Mr 
, Justice Graham. 
IN No. 275 or 1926. 
PRIYA NATH MANNA AND OTHERS 
— DEFENDANTS —ÅPPELLANTS ` 
VETSUS . 7 
In Nos. 275 To 280 oF 1926. 
THe OF FICIAL TRUSTEE or BENGAL 


AND OTHERS—¢PLAINTIFFS—RESPONDENTS. ` 
Bengal Tenancy Act (VIII of 1885), s. 158 (d)—Re- 
mand of case for enquiry by Revenue Officer, legality 
of —Rent payable’, whether. applies .to ‘fair and 
equitable rent —Arrears of rent, calculation of. 

An Appellate Court should not send down a guit 
for rent. to the trial- Court if the only object of 
adopting that course is to have an enquiry under 
s. 158 of the Bengal Tenancy Act by a Revenue 
Officer. The result of such an enquiry may be taken 
into consideration by the Appellate Court itself. [p. 
134, col. 2] - 

The relationship of landlord and tenant under the 
Bengal Tenancy Act may be governed not only by 
contract but also by statusand cl. (d) of s. 158 of 
the Act admits of the determination of fair and 
equitable rent when the fair and equitable rent is 
the rent that is payable by the tenant at the.time of 
the application: [p: 135, cdl. 1.] 


Nityanund Ghose v. Kishen Kishore (1), Barhamdat . 


Missir v. Krishna Sahay (2) and Ramgobind Singh v. 
Shashi Sekhar Prasad Singh (3), followed. 

‘Rent payable’ in cl.(d) of the section does not 
mean existing rent only but means also the fair and 
equitable rent, when such rentis payable. [p. 134, 
col. 2 

‘A Revenue Officer is on a local enquiry 
under s. 158 competent to ascertain the contract 
rent or rate of rent, but if'he finds that there ig 
none such, he -will be equally competent to determing 
a fair and equitable rent for each of the holdings. [p. 
135, col. 2. 

Purna Ratvv. Bunshidhur Singh (4), Sri N arain 
Thakur v. Luchmeshwar Singh (5) and Debendro 
Kumar Bundopadhya v. Bhupendro Narain Dutt (6), 
explained. 

The determination of the rent payable under 
cl. (d) of s. 158 when it is the fair and equitable rent 
for the holding must be such as is payable at the 


time of the application and on its,basis, only rent for . 


future years may be realized and not for the years 
while there is nothing to 
prevent the landlord from asking for a decree for 
the back rents at such rate as the Court may find to 
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be fair and équitable for the years in, suit, [p. 1364 - 


gol. 1.] 


Dhananjoy Manjhi v. Upendranath Deb (7) and 


Partab Mahton v. Wazirunnisa (8), explained, 


Appeals against the orders of the Subore 
dinate Judge, Midnapur, dated the 23rd of 
April, 1926, reversing those of the Munsif, 


‘Fourth Court at Tamluk dated the 6th of 


r 


na 


134 
. Babu Nabadwip Chandra Saha, forthe 
Appellants. ee e 
Mesers.. Gunada Charan’ Sen, Santosh 


“Kumar Bose, Babu Sisir Kumar Banerjee 


for” Babu Haridas Majumdar, for the Re- 
spondents. < ga 
JUDGMENT.. 
Mukerji, J.— The two main contentions 
of the appellants in these appeals being first 
that the’remandis bad, andsecond that s. 158 


of the Bengal Tenancy Act has been mis- 


appreciated by the Court below, it is neces- 
sary to examine the precise character of the 
suits which have given rise to the appeals 
and the nature of the reliefs asked for 
theréin. l LAN ; 

These six appeals arise out-of as many 
suits for recovery of arrears of rent. The 


plaintiffs ` alleged that the defendants paid - 


rent at a certain rate for the holdings; and 
that in the Record of Rights’ no rent 
was entered, but it was only stated’ the 
holdings were liable to assessment of rent. 
The plaintiffs prayed; (1) for rent at the said 
rates, and (2) that if the defendants denied 
those rates and the plaintiffs failed to prove 
them, they might be given decrees for fair 
and equitable rents, and they said that the 


rents they claimed represented such - fair 


and equitable rents for the holding and that 
those rents should accordingly be settled as 
sueh. The defence, which is material at. 
this stage, was that the rents of the hold- 
ings were really much less and were what 


"were stated on their behalf. 


There was a further prayer by the. plaint- 
iffs for enhancement under s. 30, cl. (b) of 
the Bengal Tenancy Act, but this prayer 
was eventually withdrawn. There was a 
defence on the.ground of remission on 
account of haja but it was left open with 
the consent of both the parties as it was not 
pressed so far as these suits were concerned. 
During the pendency of the suits on thé 
4th July, 1925, the plaintiff filed a petition 
for a local enquiry under s. .158 of the 
Bengal Tenancy Act, The Munsif réjected 
the petition holding that there was an exist- 
ing rate of rent, which was the rate alleged 
tn behalf of thedefendants and when the 


` existing rate could be determined an en- 


quiry under that section for the determina- 
tion of fair and equitable rent was not per- 
enissibla Being of that opinion he decreed 
the’suit forthe rents admitted by the de- 
fendants. ` < 

The Subordinate Judge on appeal by the 


plaintiffs has passed a judgment the terms- 
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of which. are somewhat difficult of compre- 
hension, and there has accordingly been a 
-good deal ef controversy atthe bar as to 
what he has exactly found. He has,in the 
result, set aside the decrees of the trial Court — 
and remanded the suits to that Court with 
directions to grant the plaintiffs’ petition 
under s. 158 of the Bengal Tenancy Act. 
The defendants are the appellants to this 
Court from this order. 


In our opinion, the two findings which the 
Subordinate Judge has recorded and which 
cannot be now challenged are: first “that 
the plaintiffs could not prove a fixed jama 
as there was no such fixed jama” and 
second “that the defendants could not prove 
fixed jamas as there were none’. These 
two findings have been repeated in another 
part of the judgment in these words, 
“Regard being had to the evidence discussed 
above as adduced by the plaintiffs and the 
defendants,I find no hesitation to say that 
there were no fixed jamas in existence.” 
Then he proceeded to observe thus: “It 
must be held that there was no subsisting 
contract and that there must be an enquiry 
for ascertainment of fair and equitable 
rent” In that view the learned Judge re- 
manded the suits as indicated above. 

The appellants’ first ground, in our 


‘opinion, ought to succeed. There is; no 


pointin sending the cases down to the 
trial Court if the only object of adopting . 
that course isto have an enquiry under e. 
158 of the Bengal Tenancy Act by a 
Revenue Officer. Theresult of such enquiry 
may be taken into consideration by the 
Appellate Court itself and then the appeal 
may be finally disposed of. The last men- 


- tioned course will have if nothing else, this 


advantage that it will do away with the 
necessity of at least one appeal. ` - ~ 


The next contention of the appellant is 
that s..158 has no application as “the rent 
payable” within the meaning of cl. (d) of 
the section is only the existing rent and 
not the fair and equitable rent.: In support 
of this view reliance is placed upon the - 


marginal note to the section which speaks ` 


of“application to determine incidents of 
tenancy” and, certain decisions of.this Court 
to which we shall presently refer. It is 
also contended that the plaintiff having 
failed to prove the rate at which he claimed, 
is not entitled to deerees for fair and equit- 
able rents even if they may be determined 
under s. 158. . 
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In one of the earliest | decisions of this 
Court, Nityanund Ghose v. Kishen Kishore 
(1), which was a suit instituted unders. 5 
of Act X of 1859 for the purpose of settling 
what the defendant's rents should beat the 
purgonnah rate and to obtain from hima 
kabuliyat at those rates, this Court pointed 
out that where A avowedly holds and culti- 
vates B's land, he is by the universal custom 
of this country B's tenant (even without 
express permission to cultivate on Bs part, 
or express condition to pay rent on A’s part) 
and while so holding and cultivating, is 
bound to pay Ba fair rent and to give hima 
kabuliyat. The learned Judges pointed out 
the distinction between the English Law and 
the law of this country in this respect. 
Suits for pottahs and kabuliyats under the 
provisions of Act X of 1859 were somewhat 
rare and s. 158 was introduced to provide 
fora means of obtaining an authoritative 
statement of the essential incidents of a 
tenancy. Where there isan arrangement as 
to the rent that arrangement is the incident 
as to rental as contemplated by cl. (d) 
of the section. Where there is the relation- 
ship of landlord and tenant without an 
arrangement as to the payment of rent pro- 
perly so called the law recognizes aniimplied 
promise on the part of the tenant to pay 
a rent that‘is fair and equitable and that 
fair and equitable rent is the rent that is 
payable within the meaning of that clause. 
This is the view that was taken of the 
clause in the case of Barhamdut Misser v. 
Krishna Sahay (2) where it was said that the 
relationship of landlord and tenant under 
the Bengal Tenancy Act may be governed 
not only by contract but also by status and 
that cl. (d) s. 158 admits of the determi- 
nation of fair and equitable rent when 
the fair and equitable rent is the rent 
that is payable by the tenant at the 
time of the application. This also is 
the view of the Patna High Court 
as expressed in the case of Ramgobind 
Singh v. Shashi Sekhar Prasad Singh (3). 
In some of the reported cases it has been 
said somewhat loosely, as I presume to 
think though with the utmost respect for the 
learned Judges who decided them, that “the 
rent payable” within the meaning of the 
clause is the “existing rent” in the sense of 


, . (1) W. R. 1864, Act X Ruling 82. 

2) 20 Ind. Cas. 910; 18 O. W. N. 466. 

3) 88 Ind. Cas. 959; (1925) Pat. 153; A.I R. 1925 
Pat. 517; 6 P. L, T. 849, 
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the rent that was being paid, or had pre- 
viously been paid, but when the decisions of 


these cases are examined in the light ofthe- 


* facts of the cases themselves it is doubtful 
whether anysuch proposition was ever meant 
to belaid down. Of these cases the more 
worthy of notice are the cases of Purna Rat v. 
Bunshidhur Singh (4), Sri Narain Thakur v. 
Luchmeshwar Singh (5) and Debendro Kumar 
Bundopadhya v. Bhupendro Narain Butt (6). 


In the firstof these cases there are some 
observations which support the appellants’ 
contention but the facts show that the Reve- 
nue Officer there was given certain direc- 
tions which went beyond what the Revenue 
Officer has to do under the section and also 
that thé enquiry that was held by. him was 
outside the range of the enquiry that was 
necessary for assessing fair and equitable 
rent for the tenants’ holding. In the second 
case in a preceeding unders. 158 the Court 
proceeded to assess additional rent for 
excess lands found to be in the occupation of 
a tenant-and it was held that it had no juris. 
diction to do asits function was limited to 
record the existing rent payable at the time 


-of the application and did not extend to 


assess additional rent for excess area. The 
last case mentioned above is more important 
as being a Full Bench deeision of the Court. 
In that case it was observed that “the object 
of this section is to enable the Court to ascer- 
tain what are the incidents of the exist- 
ing arrangements between a landlord and 
the tenant, and not to enable the Court 
in effect to make a new contract for 
parties between whom no contract was 
in existence at any time before the date 
of the application.” Thefacts of that case 
in connection with which these observa- 
tions were made were that under colour 
of an application under s. 158 asking for 
the determination of the incidents of a 
tenancy a lease was soughtto be set aside 
under which the tenant came into possession, 
In our opinion the appellants’ contention is 
not well-founded. The Revenue Officer will, 
qo the local enquiry he will hold, be com- 
petent to ascertain the contract rent or rate 
of rent, but if he finds that there is nong 
such, he will be equally competent to deter- 
mine a fair and equitable rent for each of 
the holdings. . Inthe latter case the fair and . 
equitable rent is the rent payable ip respect 


(4) 3 0. W. N. 15. 
(5) 6 O. W. N. 592. 
(6) 19 O. £82; 9 Ind, Dec, (N. 8.) 567 (F. B). 
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of the holding on the basis of the implied 
promise whieh the status will give rise to. 


Here a further question arises, as it seems 
to be the view of the . learned Subordinate, 


Judge that if the ‘Revenue Officer finds fair 


and equitable rents the plaintiff will be 
entitled to decrees on the basis thereof. 
This follows from his omissian to give any 
further directions on the point and is likely 
to mislead any Court that may have occa- 
sion tò deal with the suits hereafter. The 
question, therefore, requires consideration. 
As has been pointed out by Richardson, J., 
in his well-considered judgment in the case 
of Dhananjoy Manjhi v. Upendranath Deb 
(7) a suit to assess rent is consistent with 
and arises out of the general law and the 
land revenue system of the country, and is 


irrespective of anything in the Bengal Ten- ° 


ancy Act. The learned Judge in that judg- 
ment referred to certain cases in which a 


‘claim for assessment of rent and for recovery 


of such rent for a certain period has been 
elther expressly held as maintainable or has 


' passed unquestioned. On the other hand in 


Partab Mahton v. Wazir-un-Nisa (8) the 
learned Judges of the Patna High Court, 


following an ‘earlier decision of the same 


Court laid down that in a suit for assess- 
ment of a fair and equitable rent itis under- 
stood that rent had not been settled or paid 
hitherto and the Court is asked to determine 


‘the rent to be paid in futureand, therefore, 


the plaintiff is not entitled to claim rent 
in arrears at therate to be assessed as fair 
and equitable in the suit. The two views 
are not necessarily conflicting. The de- 
termination of the rent payable under 
cl. (d) of s. 158 when it is the fair and 
equitable rent for the holding must be such 


‘as is payable at the time of the application 


andon its basis only rent for future years 


may berealized and ‘not for the years in 


arrears in the suit; while there is nothing to 


` prevent the landlord from asking for a 


decree for the back rents at such rate as the 
‘Court may find to be fair and equitable for 


the years in suit. If the Revenue Officer is 
able to determine the contract rents the 
plaintiff will undoubtedly be entitled to dec- 
eces on the feoting thereof, If he finds only 


- fair and equitable rents those can only be 


such rents*as are payable at the time of the 
application. In the latter case the plaintiff 
having failed to prove the contract rents 
(7) 46 Ind. Cas, 428; 22 O. W. N. 685. . 
8) 58 Ind. Oas. 687; 4 Pat. 604; (1925) Pat. 125: 6 P. 
L. T. 367; A.-L R. 1925 Pat. 559, e 
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as alleged by them, and there being nothing 
to show what the fair -and equitable rents 
for the period in suit was, thè plaintiffs’ 
claim will be allowed only to the extent it ig 
admitted by the defendants, and they will 
be entitled to a declaration as to the fair 
and equitable rents that are found for the 
holdings. | 
- With these directions we allow the appeal 
and set aside the order of the learned Sub- 
ordinate Judge and send the cases back to 
his Court so that the Court may now direct 
an enquiry under cl. 2 of s. 158 of the 
Bengal Tenancy Act. and on receipt of 
the report of the Revenue Officer as re- 
gards the result of that enquiry proceed to 
dispose of the appeals in the manner in- 
dicated above. 7 
The appeals succeed, to the extent above - 
mentioned, but in view of the nature of the 
success there will be no order for costs. 
Graham, J.—I agree. 
ALN. A. Appeals allowed, 
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OUDE CHIEF COURT. 
First Orvis ArreaL No. 3 or 1927. 
August 25, 1927. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge,and Mr. Justice Misra. 
MAHESH BAKHSH SINGH— 

l PLAINTIFF—APPELLANT 
VETSUS 
BALADIN SHAH AND ANOTHER— 
D 4PeNDANTS— RISPONDENTS, l 

Pre-emption—Relationship apart from proprieto: - 
ship, whether confers right to pre-emption—-Custom in 
Oudh—Wajib-ul-arz, construction of-—Right to pre- 
empt mortgage—Failure to-enforce pre-emption on 
mortyage—Foreclosure, whether gives fresh cause of 
action. : l 

Relationship alone, apart from proprietary right 
in the village, is not considered in the Province of 
Oudh to confera right of pre-emption either under 
custom recorded in the wajib-ul-arz or under the Oudh 
Laws Act. [p. 137, col. 2.] 

Therefore, a wajib-ularz, which provides that a 
sale or mortgage cannot be effected in favour ofa 
stranger not belonging to a particular line, cannot be 
construed as conferring a right of pre-emption on a 
person belonging to that line who is not a co-sharer 
of the village. [ibid] 

A wajib-ul-arz recording a right of pre-emption on 
mortgage and sale, does not confer a right ona pre- 
emptor, who has failed to enforce his right in respect 
of a mortgage and who has consequently lost that 
right, to claim pre-emption when the mortgage is 
foreclosed. [p. 138, col. 1.] 

First appeal -against a decree of the 
Subordinate Judge, Rai Bareli, dated the 
18th October, 1926. 
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Méssrs. Ram Bharose Laland Raj Narain 
Shukla, for the Appellant. 

Mr. Radha Krishna, for the Respondents, 

JUDGMENT.—This is an appeal ina 
pre-emption suit. In the year 1917, one 
LachhmanSingh, defendant-respondent No. 
2, mortgaged a share of Mohal Fateh Singh, 
situate in village Ranmau, District Rai 
Bareli, to one Bala Din Sah, defendant-res- 
pondent No.1. On the basis of the said 
mortgage Bala Din Sah obtained a decree 


‘for foreclosure against Lachhman Singh - 


on the 4th November, 1925, which was made 
absolute. The plaintiff-appellant, Mahesh 
Bakhsh Singh, who claims to be a colla- 
teral of Lachhman Singh has brought the 
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present suit for pre-emption, urging his, 


claim on two grounds, firstly, that heis a 
co-sharer in the mohal and has, therefore, 4 
preferential right to purchase the property 


in comparison with Bala Din Sah; second- 


ly, that even if his co-sharership be not 
proved, he is entitled to claim pre-emption 


134. 


4 of the wajib-ul-arz. of villages Malkha 
relating to transfer and inherttance runs as 
follows :— 

“Every co-sharer has power to transfer 
his share by sale and mortgage, but this 


e 
E 


custom obtains in our family and reg4rd- : 


ing it we have mutually arrived at a set- 
tlement, that.so long as the line of Mohan | 
Singh, our ancestor, subsists, sale and mort- 
gage cannot be effected’ in ‘favour .of a 
stranger not belonging to that line’. ° | 
It is contended that according -to the 
said wajib-ulZarz;it is not necessary that 
the plaintiff should be a co-sharer. It is. 
quite sufficientefor the success of his case 
if he can show that he belongs to the line of 
Mohan Singh. We regret we cannot accept 
this construction of the wayjib-wl-arz. So 
far as we are aware noright to pre-empt 
has ever been held to exist in Oudh whe- 
ther under a custom recorded in the wajib- 
ul-arz or under the Oudh Laws Act (XVII 


- of 1876,) ina person, who has got no pro- 


on the basis of a custom recorded in the 


village wajib-ul-arz. 

In defence it was contended on behalf of 
the mortgagee decree-holder, Bala’ Din 
Sah, that the plaintiff was not a co-sharer 
‘in Mohal Fateh Singh, in which the proper- 
ty in suit lay, and, therefore, he had no 
right to pre-empt. The custom set up by 
the plaintiff was also denied. 

The learned Subordinate Judge of Rai 
Bareli, who tried the suit, held that the 
plaintiff's co-sharership was not establish- 


ed. Ha also held that the plaintiff had fail- 


ed to establish the custom relied upon by 
him. On these findings he dismissed the 
plaintiff's suit. 

In appeal the same points have been 
taken on behalf of the plaintiff in the 
grounds of appeal. Mr. Ram Bharose Lal, 
the learned Pleader for the plaintiff-appel- 
lant, did not press the point relating to the 
co-sharership of the plaintiff-appellant. He 
did not challenge the finding of thé learn- 
ed Subordinate Judge on that point. The 
only contention which was pressed-.by him 
was that his client’s right to pre-empt the 
_property in spite of the fact that he was 
not a co sharer- was proved and in support 
of his contention para. 4 of the wajib-ul-arz 
of the village Ranmgu was relied. 

Paragraph 4 of the ‘wajib-wl-arz of the 
said village states that the custom relating 
to transfer and inheritance mentioned in 
para. 4 ofthe wajib ul-arz of village Malkha 
applies to to this village also. Paragraph 


' ‘to absurd and impossible results. 


prietary right in the village. Relationship 
alone is not considered to be sufficient to 


confer a right of pre-emption on any indi- 


vidual.. In our opinion, therefore, the true 
construction te be placed upon the wajib- 
ul-arz_is thatthe person having a right of 
pre-emption in this village Ramau in ac- 
cordance with the terms‘of the wajib-ul-arz-: 
must be a person belonging to the line of 
Mohan Singh and must be a co-sharer in the 
village. The wordsof the wajib ul-arz can 
be considered to apply only toa co-sharer 
jn the village, who belongs to the line of 
Mohan Singh. In our opinion, any other 
construction of the wajib-ul-arz would lead 
It is now 
admitted in.appeal before us that the plain- 
tiff-appellant ia not a ec-3harer in Mohal 
Fateh Singh.’ He is not, therefore, entitled 
to pre-empt, though he may be considered 
to- belong.to the line of Mohan Singh. This 
point alone is sufficient to dispose of the 
plaintiff's appeal. a 

We would, however, like to mention an- 


‘other point, asit struck us during the course 


of the arguments of this appeal. Even if 


“we accept the interpretation attempted to 


_ us, in the way of the plaintiff-appellant. 


be placed upon the wajib uleare by tht 
learned Pleader for the plaintiff-appellant, 
there isa further difficulty, it*appears to 
Jf 
the plaintiff-appellant be deemed to posses 
a right to pre-empt under the terms of the 
wajib-ul arz it is clear that the said right 
must be deemed to have accrued to him, 


NK 
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when fhe morjgage òf 1917 was executed 
in favour of the defendant-respondent Bala 
Din Sah, onthe basis of which he has ob- 
tained his foreclosure deeree. The plaint- 
. iff appellant brought no suit .whatever to 
enforce’ his right to pre-empt at the time 


of the execution of the mortgage of 1917. - 


If he did not choose to enfofce his right 
of pre-emption at that time, it. appears to 


us, he gannot-enforce the same right, when . 


the said mortgage has now been foreclosed. 
Under the terms of the wajib-ul-arz, apart 
from the provisions of the Oudh Laws Act 
(XVIII of 1876), the right to pre-empt ac- 
crues only either in the case of a mortgage 
or in the caseofa sale. Thereis no pro- 
vision for the exercise of the right of pre- 
emption in. the case of a decree for fore- 
closure. Such a right can only be deemed 
to accrue to the plaintiff under the provi- 
sions of the Oudh Laws Act. He does not 
profess to have brought his suit under the 
provisions of the said Act, because ` his 
claim could not be entertained under the 
said Act, since he is not a co-sharer. It, 
therefore, appears to us that if the plaint- 
iff takes his stand on the wajib-ul-arz, he 
must bring his case within the four corners 
of that wajib-ul-arz. The . said document 
provides for pre emption only in the case 
of mortgage’ and sale. We are, therefore, 
of opinion, that the plaintiff lost his right 
to pre-empt, when he did not bring the 
suit for pre-emption in respect of the mort- 
gage of 1917. If he did not enforce the 
rightof pre emption in respect of that mort- 


gage, he cannot obviously be allowed to. 


pre-empt, when that right is lost to him 
and when the mortgage of 1917, has be- 
come free from the liability of. being pre- 
empted. j ; i 

We are, therefore, of opinion that there 
is no force in this appeal and we, therefore, 
dismiss it with costs. oe 

G. H, Appeal dismissed. 
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MADRAS HIGH COURT. 
CIVIL MISOELLANEOUS APPEAL No, 482 oF 1925 
AND .. ; : 
Orvit. MISOBLLANEOYS Petition No. 1129 i 
i OF 1927. 
April 12, 1927. 
Present:—Mr. Justice Odgers and 
| Mr. Justice Ourgenven. 
M. W. ELLIOT, OFFICIAL RECEIVER, 
CUDDAPPAH— APPELLANT 
VETSUS 


KOPPARUPU SUBBIAH--RESPONDERNT. 

Provincial Insolvency Act (V of 1920), ss. 58, 75 (8) 
—Leave to appeal, whether condition precedent to 
appeal— Transfer by debtor within three months prior 
to adjudication of entire properties to trustee, whether 
liable to be-avoided under s. 58—Trusts Act (II of 
1882), s.5—Unregistered trust deed, whether effective 
qs to moveables. ls 

An application for leave to appeal under s. 75 (3) 
of the Provincial Insolvency Act may be filed even 
after the filing:of the appeal .and when granted 
pe ad with retrospective operation. [p. 139, 
col. 1. 

Ananthanarayana Aiyar v. Ramasubba Aiyar (2), 
followed. ` - 

Where a debtor, within three months prior to his 
adjudication as an insolvent executed an unregis- - 
tered deed under which he purported to transfer the 
whole of his property, moveable and immoveable, to 
a trustee for the purpose of realising its value and 
distributing the proceeds among his creditors : 

Heid, (1) that the deed was liable to beset aside 
in its entirety under s. 53, Provincial Insolvency Act, 
at the instance of the Official Receiver inasmuch as 
the trustee in such acase is nota purchaser in good 
faith and- for valuable consideration; [p. 14], col. 
1 


ba that the deed was not valid even with regard ` 
to the moveables and that the Official Receiver was, 
consequently, entitled to possession of the entire pro- 
perty. Vl 

[Oase-law considered.] l 

Oficial Receiver of Trichinopoly v. Somasundaram 
Chettiar (7), followed. a 

Where a document of transfer contains provisions: 
some of which are valid and some invalid, if the. 
invalid part may be separated from the valid part . 
the latter can bé given effect to, but where the 
valid and invalid parts form one entire indivisible 


- whole, the whole transaction is bad. libid.] 


In C. M. A. No. 482 or 1925. 

Appeal against an order of the Dietrict 
Court Cuddappah dated the 13th April, 1925, 
in I. A. No. 219 of 1925 in I.P. No. 13 of 
1924. : 

In C. M. P. No. 1129 or 1927. 
' Petition praying that, in the circum- 
stances stated therein, the High Court will : 
be pleasedto grant leave to the petitioner 


_ herein to appeal to the High Court against . 


an order of the District Court, Cuddappah, 


129 of 1925, in I. P. No. 13 of 
1924. 


Mr. B. Somayya, for the Appellant. 
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Mr. E. Krishnamoorthi, for the Rèspon- 


dent. ° 

l JUDGMENT. 

Odgers, J.—When this appeal first 
came on we adjourned it tosee if the appel- 
lant, the Official Receiver of Cuddappah had 
obtained leave of the District 
appeal or if not to enable him to apply to 
it for the leave. Thisis required as the 
matter falls unders. 75 (3) of the Provincial 


Insolvency Act and the appeal is not as- 


of right. The District Judge has now, on 
application made to him, held that the 
appellant. should have applied for leave 
prior to filing the appeal in the High 
Court. The words_of the sub-section are: 
“may appeal to the High Court by leave of 
the District Court or of the High Court's 
and the question is, do they enact that 
leave is a condition precedent to-sue. It 


is contended that it must: be 60, other- . 


wise the provisions as to limitation for 
filing the appeal would be unmeaning. 
There is no doubt that this appeal was 
filed within 90 days, but the objection 
is that it was not really an appeal when 
it was filed as it was not accompanied 
by a leave to appeal or a petition 
asking for the same. It seems to me that 
it is mistake on the part of the officer 
who admiis these appeals not to examine 
them to see if leave has either been 
obtained or there isat least ‘petition for 
it. The words of Walsh, J., in Ballo v. 
Nand Lal (1) may be quoted in this con- 
nection at page 775*. The question may 
have to ba raised hereafter as to whether 
in view of the provisions as to. limita- 
tion, an appellant under s. 75 (3) must 
first be granted leave or must. obtain 
leave before heappeals butfor our present 
purpose it is enough to say -that the 
question seems not to- have been: so far 
raised and such authority, as there is, 
seems in favour of granting leave with 
retrospective effect. In Ananthanarayana 
Aiyar v. Ramasubba Aiyar (2) Spencer and 
Devadoss, JJ., held that an application for 
leave may be filed after the period of 
limitation’ had elapsed and that an appeal 
could not be held, to be out of time for 
that reason. If it were, it could be excused 
under s..78. In © M. A. No. 314 of 1924 
-Ramesam and Madhavan Nair, JJ., permitt- 

(1) 33 Ind. Cas. 773. 


(2) 79 Ind. Cas..395; 47 M. 673; 18 L, W. 857; 33M. 
L.T. 196: A. I R.1924 Mad. 345. -~ 


‘*Page of 33 Ind, Qas.—iEd.] 
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ed an appeal to be amended so a8 to make, 
it one filed under s. 75 (3); they then gave 
leave to appeal. That appeal was originally , 
efilad as of right upders. 75 (2). We had 
ourselves. previously adjourned the case to 
allow petitioner to obtain leave to appéal 
from the District Court., This was clearly 
a recognition of the retrospective effect 
of the Court's leave. In Balli vw Nand Lal 
(1) (Allahabad High Court) there was no 
leave and the Court allowed the tase to 
be argued as the practice of the Court 
was not thoroughly settled. The same 
remark seems to apply here and it would ` 
be a good thing to settle the practice. ` 
The Allahabad. Court, therefore, looked 
into the appeal and found there were 
no grounds to support it. Walsh, J., said 
he could regard it as asufficient ground 
to refuse, leave if he found that such an 
appeal had been admitted as a matter of 
course when there is only an appeal by 
leave. Piggott, J., pointed out that there 
had been cases in that Court where leave 
to appeal had been granted after hearing 
‘the arguments but that such proceeding 
should not form the general practice, it was 
however nowhere assumed that leave was a 
condition precedent to the right of appeal. 
We have also been referred to a some- 
what similar case under the Pensions Act, 
Mahammad Azmat Ali Khan v. Lalli Begum 
(3) where the words are “no Civil. Court 
shall entertain any suit exceptas hereinafter 
provided” and a Civil Court “shall take cog- 
nisance of any such claim upon receiv- 
ing a certificate from such Collector,” | 
Their Lordships held that the Court might 
proceed ` with the suit after receipt of the. 
certificate for the suit had been begun 
without it. It, therefore, seems to me that 
asthe authorities go at present the District 
Judge was wrong and we have power to 
grant the leave now for which petition has 
been put in; and we have heard sufficient of 
the case to lead us to, think that it is a case 
in which leave ought to be granted. The 
merits will, therefore, be argued. l 
* Curgenven, J.—l agree. | 
The appeal came on for hearing on the 
merits on the 25th and 28th of March, 1927, 
and the Oourt delivered the following 
` JUDGMENT. °’ 
Odgers, J.—I have already dealt with 
the question as to the necessity*of leave 
being obtained as a condition precedent 
< (3) 8 O. 422; 9 I. A. 8; 4 Sar, P. O.J. 310; 6 Ind. Jur, 
201: 17 P. Re1882; 4 Ind. Dec. (x. s.) 269 (P. 0.). 
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to theright of appeal. I now come to con- 
sider the cage on its merits. 

The learned District Judge hae held 
that in respect ef Ex. I which is a transfer 
of the entire property of the insolvent 
in “trust for distribution to his creditors, 
the trust is inoperative with respect to 
the immoveables which, therefore, become 
vested in the Official Receiver but that it 
is operative as regards the moveables 
which ‘are, therefore, vested in the trustee. 
It is perfectly obvious on the face of it 
that it is highly inconvenient, to say the 
léast, that. part of the assets of an insol- 
‘vent should be administered under the 
direction of the Court, i. e., by the Official 
Receiver, and part should be administered 
privately by the trustee who presumably 
would be more or less guided by the 
wishes of the insolvent himself, so that 
prima facie, one is not inclined to uphold 
an order of this sort. But, of course, if it 
is correct in law there is nothing more to 
be said. Mr. Somayya for the appellant 
has strongly urged on us that apart from 
all other considerations, the principle 
enunciated in Manmohandas Ramji v.N. C. 
Macleod (4) is the one to be applied here. 
In that case the Bombay High Oourt held 
relying on Marks v. Féldman (5) that a 
‘transaction such as the one in question 
though perfectly: valid as between. the 
parties, if bankruptcy supervenes and the 
transferor is adjudicated, becomes a 
fraudulent preference and invalid as against 
the assignee; not under any express pro- 
vision in the Bankruptey Laws, but as 
contrary to thespirit and principle of those 
laws; and Sir Lawrence Jenkins, C. J., says 
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that the principle enunciated in Marks v. - 


Feldman (5) does not depend on the doctrine 
of relation back which under the English 
Law goes back to the first available act of 
Bankruptcy but under the Indian only to 
the- date of the petition. It has been 
strongly contended on the other side that 
the whole theory of Manmohandas 
Ramji v. N. C. Macleod (4) is wrong now- 
a-days because it is based on s. 24 of 
the Insolvent- Debtors Act which was the 
ofily secbion “under which a fraudulent 
preference could then come and second- 
ly that thé English case on which it is 
based does really depend, in spite of the 
declaratidn of Kelly, C. B..on the: theory 


(4) 26 B. 765: 4 Bom. L. R. 154. l 
a (1870) 5 Q. B. 275; 10 B. & S. 371; 39 L. J. Q. B. 
. - 6 
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of relation back in the English Law. It 
is further contended that, now that we have 
ss. 03 and 54 in the Act. invalidating 
certain transactions by the insolvent, there 
is no scope for the importation of a 
general principle such as may have been 
imported with justification under the old 
8. 24. The argument is.that the Act is 
self-sufficient and self-contained and 
that .unless a transaction is voidable by 
its provisions it must be held protect- 
ed. Interesting as the discussion in 
Manmohandas Ramji v. N. C. Macleod 
(4) is, it is not to my mind neces- 
sary to decide at the present moment 
whether in fact thereis the principle de 
hors the Insolvency Law which would render 
invalid the transfer to an assignee of his 
entire property by a man subsequently ad- 
judicated. | 1 
The terms of Ex. Iin this case are im- 
portant, It is dated 10th January, 1924, and 
is called an “agreement of consent” execut- 
ed by the insolvent. The deed recites that 
his cloth business is in difficulties, his credi- 
tors are worrying ‘him and he has no means 
to fully discharge their debts. So he has 
put in possession of the trustee his entire 
properties, accounts, documents relating to 
the business piecegoods and the house. 
He also promises to deliver some bundles 
of cloth to the trustee on the next day and 
recites delivery of the lock and key of the 
shop in token of having put the trustee in 
possession thereof, The trustee is to sell 
all the piece goods, accounts, documerts, 
ect, but when sold the transferor himself is 
to execute a sale deed of the house, ‘To- 
wards the end of the document he again 
repeats “I have put you in possession of all 
the documents relating to piecegoods, ac- _ 
counts ete.” Exhibit ILis a document of even 
date by 10 of the creditors out of 40 called 
an agreement consenting to the sale of this 
property of the insolvent and a payment of 
Rs. 250 to the insolvent. It is perfectly 
clear to my mind that this document is 
really not a transfer but one constituting 
the so-called trustee Subbayya an agent 
for the sale of this property. If I am 
wrong and it is.a transfer, then the 
question is, does it infringe the provisions 
ofs.53 of the Provincial Insolvency Act - 
which begins “any transfer of property” and 
this transfer of property is said in s. 2 (f) of 
the Act to include “transfer of any interest 
in property and the creation of any charge 
upon property”. Itis all very weil to say 
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that the Insolvency Act is self-contained, 
but any transfer of property must mean, I 
think, a transfer recognised by the general 
law. Ifthisis a transfer and if itis a trust 
for creditors, it must conform to the re- 
quirements of the law of trust, that is to 
say ss. 4,5 and 6 of the Trusts Act must be 
satished. Ifso, a mere declaration of trust 
with regard to moveables, is clearly not 
enough as laid down in Alayappa Chettiar 
v. Lakshmanan Chettiar (6), a decision ofa 
Bench of this Oourt, where the learned 
Judges were of opinion that there were no 


words of transfer to be found in the docu- . 


ment, no distinction either with regard to 
the immoveables or the moveables, and 
Seshagiri Iyer, J., said that the document 
was one and indivisible and if was never 
the intention of the parties that the move- 
able property should be taken without the 
immoveable, and thatif there were no words 
conveying the immoveable properly you 


cannot say there is anything in the docu- _ 


ment which would convey the moveable. 
There may be provisions in a document of 
transfer which are separable and the invalid 
part may then-be separated from the valid 
part and the latter can ba given effect to 
while the former fails, and some attempt 
has been made here to introduce the analogy 
of partition deeds of both immoveable. and 
moveable properties. The answer to that 
is that here it is perfectly obvious from 
Ex. I that the trustee was intended to take 
everything. “I have putin your possession my 
entire properties’: and in the next-sentence 
the house’ is mingled with the accounts and 
the documents and the piecegoods. If 
this document, therefore, is to be construed 
as one entire document, if one part of it is 
bad, the whole of itis bad. That is really 
enough to dispose of the matter. ButI 
think that under the provisions of s. 53, the 
transfer, if it is a transfer, may also be im- 
pugned. In other words, the trustee is not 
a purchaser in good faith and for valuable 
consideration. It‘is ‘true that in Official 


Receiver of Trichinopoly v. Somasundaram: 


Chettiar (7), Sadasiva Iyer and Moore, Jd., 
held that the’responsibility undertaken by 


a porson.to whom properties are transferr- 


ed in consideration of his -taking such 
onerous work fell ewithin the expression 
‘valuable consideration”:- Hence the 
creditors in that case who’ undertook 


to be trustees -of ‘the insolvent'’s  pro-. 


(6) 51 Ind. Cas. 253; 24 M. L. T. 267, 0 > 
. (1) 34 Ind, Cas, 602; 30 M. L, J, 415, 
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perties for the benefit of the rest and” had’ 
been discharging the duties of trustees 
came Within the protection afforded to trus- 
tees for valuable cdnsideration. With great 
deference, I am-unable to agree with the 
decision unless it can be distinguished on 
the ground that we have no proof here ` that 
the transferee ‘ever undertook any onerous 
work or had been discharging the duties of 
a trustee. Itseems to me perfectly, clear 
from the judgment in Ex parte, Hillman 
In re Pumfrey (8), that a trustee of a post 
nuptial settlement of lease-holds for the 
benefit of the settlor’s wife and children is 
not a purchaser Within s. 91 of the Bank- 
ruptey Act. Jessel, M R., said that the word 
‘purchaser’ means a ‘buyer’ in the ordinary 
commercial sense. In Hance v, Harding 
(9), this casein Ex parte, Hillmon, In re 
Pumfrey (8), was explained. In the former 
case, the father of the settlor had conveyed 
certain lease-hold properties to trustees on 
trust for the benefit of the settlor’s children. 
At the same time the settlorassigned a policy 
of insurance on his life to the same trustees 
for a like purpose. There was no intention 
to delay or defeat the creditors of the settlor 
and the transaction was perfectly bona fide, 
The only point was whether the settlement 
was valid, and the. settlor’s. father, the 
settlor having become bankrupt, was a pur- 
chaser in good faith and for valuable con- 
sideration. The Court of Appeal held that 
he was becausé the father gave something 
in order to induce the son to give some- 
thing. In this there was ample quid pro 
quo and this was the meaning to be applied 
to the word ‘purchaser.’ As pointed out in 
Ex parte-Hiliman, In re Pumfrey (8), the 
trustees had not given something to pro- 
cure something for other persons nor did 
they give anything at all. The case in- 
Ex parte Hillman, In re Pumfrey (8), ac- 
cording to Lord Esher, decided that such 
purchasers as those were not purchasers’ 
within the section and that in order 
to constitute a purcbaser within the 
section - there. must be valuable cone 
sideration. Both’ cases were considered 
in In re Pope Ex parte Dicksee {10), by thee 
Court of Appeal. In that case there was a 
settlement post nuptial made bya bank- 


_ (8) (1879) 10 Oh, D. 622; 48 L. J. Bk. 77: 
ina We WI ai TT 40LT, . 
8) 20 Q. B. D. 732at.p. 736; 57 L. J. Q. l 
e ak 36 ha R. 629. ce J. Q. B. 403; 
( . B-169;-77 L. J. K. B. 767: 
775: 15 Mans@ 201; 24 T. L, R, 556, Ms BO Lu D 


= e 


, sideration df the wife 


“consequences in all’ various 
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rupt Within two years of his bankruptcy 
in favour ofhis wife and children in con- 
refraining from 
taking divorce proceedings against thee 
bahkrupt. The majority of the Court of 
Appeal held that there was valuable con- 
sideration according to the findings of 
fact in the Court below and: that the pur- 
chaser is equivalent to a buyer following 
Hance, v. Harding (9). On the other hand, 
it is something more than a conveyancing 
term and is not satisfied by adeed such 
as an assignment of leaseholds, which 


might render the assignee a purchaser | 


within the Statute of 27 Edizabeth Ch. 4, 

I, therefore, think that Ex. 1I comes with- 
in the mischief ofa. 53 and that the trustee 
so called is not a purchaser in good faith 
and for valuable consideration. That he 
was not a purchaser in good faith is, I 
think, evident fromthe mere recitals in 
the deed, He musthave known from these 
that the transferor so-called- could not 
pay his debts in the ordinary course 
of business and was in financial difficul- 
ties. i : 

It has been observed that although the 
assignment of all ‘the man’s property is 
an act of insolvency. under the Provincial 
Insolvency Act it is not for that reason 
necessarily void. This has recently’ been 
pointed out: by Coutts-Trotter, C. J., and 
V. V. Srinivasa Iyengar, J., in Official 
Assignee of Madrasv. O. R. M.O. R. 5, 
Firm (11, though an act of bankruptcy is 
a ground for adjudication it does not 
necessarily follow that the adjudication 
axtends to and ‘comprises all the legal 
1 aspects of 
the act. By that] understand the learned 
Judges to mean that although a certain act 
of a man may be sufficient to adjudicate 
him aninsolvent it-does not necessarily 
mean without more thatthe act is for 
example a fraudulent preference under 8. 53. 
For these reasons the order of the District 
Judge cannot be supported with regard to 
the moveable properties mentioned. 

The civil miscellaneous appeal mu&t, 
therefore, be allowed with costs. >- . 

. Curgenven, J.— Within three months 
of presenting his petition, the debtor in. 


- Insolvency Petition No. 13 of 1924 on the. 


file of the District. Court of Cuddappah 


‘xecuted a deed under which he purported | 


(11) 101 Ind: Oas. 12; 52M. L.J. 352; (1927) M. W. 
N. 152; 25 L. W. 434; 38 M, Ta T. 119; A. L R, 1927 
ii gE | 


“Mad. 526; 50 M, 544: o 7 
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to transfer the whole of his property, move- 
ableandimmoveable, to atrustee (now theres- 
pondent)for :the purpose of rêalising its 
value and distributing the proceeds amongst 
his creditors. This transaction has been im- 
pugned by the Official Receiver, and in 
his order now under appeal the learned 
District Judge, while holding that the assign- 
ment was invalid so faras it related to 
the immoveable property, upheld it as re- 
gards the moveables. ae 

Three separate linesof argument have 
been employed to show that the assigament 
deed is voidable or void. 

(a) Under s. 53 of the Provincial Insolv- 
ency Act. . 

(b) As opposed to thespirit and policy of 
the Insolvency Law. 

. (e) As regards the moveables, .as not 
meeting the requirements of the Trusts. 
Act. l . 

. With regard to (a), s. 53 declares to be 
voidable es against the Receiver a transfer 
of property made within two years of the 
order of adjudication and otherwise than 
“in favour of a purchaser or incumbrancer 
for good faith and for valuable considera- 
tion.’ This transaction took place within 
the two years; and it is, therefore, for con- 
sideration whether the three conditions re- 
quired to protect it from voidability, that 
the transferee is a purchaser or incum- 
brancer, that he acted in good faith, and 
that there was valuable consideration were’ 
satisfied. 

It would seem at first. sight that both 
the firstand the last were wanting. <As 
to the first, there is no. suggestion that 
the. transferee is an ‘encumbrancer’ and if- 
by ‘purchaser’ is meanta ‘buyer’, as that 
term is used in the Transfer of Property 
Act, it would require him to bea party to 
a ‘sale’ as defined in’s: §4 of that Act, a 
definition which-cannot be made appli- 
cable to a transfer of .the nature under 
consideration. A ' more extended signifi- 
cance has, however, been given .to the term 
‘purchaser’ in Official Receiver of Trichino-. 
poly v, Somasundaram, Chettiar (7) a. case 


decided under s. 35 of the -Provincial Insol- 


vency Act of 1907, corresponding to the 


‘present s. 53, by Sadasiva-Iyer and Moore, 


JJ. That too related; to a transfer of pro~ 
perty by a person who subsequently was. 
adjudicated, for the purpose of distribut-. 


- ing his asgets among his-creditors. Sadasiva 


Iyer, J., appears to-assume that ‘purchase’: 
meansne more than ‘transferee’, Meore, Jn 
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following an English case, Hance v. Harding ` 
(9) held that ‘purchaser’ in the section is 
used not in°the ordinary legal sense of 
one who has bought a property under a 
contract of sale and purchase, but means 
a person who.has ‘given: valuable con-- 
sideration. The facts of Hance v. Harding 
(9) were these. The settlor, by post- 
nuptial settlement made in pursuance of 
an arrangement between himself and his 
father, assigned a policy of insurance upon 
his life to trustees on trusts for the benefit 
of his children, the settlor’s father at the 
same time conveying certain leasehold 
property to the trustees on similar trusts. 
The settlor became bankrupt and the 
Official Receiver claimed the money pay- 
able under the policy on: the ground. 
that the policy was void under s.91 of 
the Bankruptcy Act of 1869, which, like 
the Indian Act, exempts a transfer “in 
favour of a purchaser or encumbrancer in 
good faith andfor valuable consideration”. 
It was found that the transaction-was en- 
tered into in good faith and not with any 


intention to defeat or defraud the settlor’s. 


creditors. Lord Esher, M. R , after exonerat- 
ing the parties from any -imputation of 
improper motive, proceeded to hold that 
the settlor’s father was a purchaser within 
the meaning of the section because he had 
given something to get something for an- 
other person, viz.,.the family of his son, 
‘and he had given itto induce his son to 
give up his interest in the insurance poli- 
cies ; that is to say, he held that a ‘purchas- 
er’, as used in this context, means no more 
than a transferee for valuable considera- 
tion. Sir James Hannen, the other learned 
Judge who decided this case, makes this 
clear by saying that the word must not be 
treated as a conveyancing term, but must be 
considered as applying to cases where there 
is a quid pro quo. Reference is made in this 
case to a decision of the Court of Appeal, 
in Ex parte Hillman In re Pumfrey (8) 
where a construction has been given to the 
word ‘purchaser | as “used in this connec- 
tion. Jessel, M. R., who delivered the lead- 
ing judgment in that case, expressed the- 


view that it meant a ‘buyer’ in the otdi- 


nary commercial sense, not’ a ‘purchaser’. 
in the legal sense of, the word. . The ques- 
tion arose in that case whether an assign- 
ment on trust for the benefit of the settlor's 
wife and children was void under s. 91 of 
the Bankruptcy Act upon the- settlor being- 
adjudicated.a bankrupt,-and Jessel M, R., 


fo 
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says: “itis. impossible to say that ih any 
sense of the wordia trustee” for the set- 
tlors wife and children is a ‘buyer’ of the. 


esettled property®’, No distinction can I 


think be drawn between the circumstanges 
of that case, in its essentials, and the pre- 
sent case ofa transfer t. a trustee for the 
benefit of the creditors. Asis pointed out 
in Hance v. Harding (9) not only were the 
trustees of the settlement in the- earlier 
case not purchasers but also they had given 
nothing atall in the shape of a considera- 
tion; and so too here, if there was a trans- 
fer itappears to me that it was without 
consideration. *It is true that in Official 
Receiver of Trichinpoly v. Somasundaram 
Chettiar (7) in similar circumstances con- 
sideraticn was found to have been given on 
the ground thatit was constituted by the 
respousibilily undertaken by the transferee 
as trustee. In support of this proposition 
Sadasiva lyer, J., relied upon Narayan 
Coomart Debt v. Shajani Kanta Chatterjee 
(12). In that case, however, there was an 
agreement to pay an executora salary in 
consideration of discharging his duties as 
executor, and it is clear that the rendering 
of services which the executor was under 
no legal obligation torender was good éon- 
sideration for, the ‘remuneration. But 

can it be said here that the assump- 
tion by the transferee of responsibility 
for distributing the assets, although it 
satisfies the definition of consideration 
as something done or promised at the 

desire of the transferor, was consideration 
for the transfer? What really happened 

as it seems tome, was that the trustee here 
gave-his services gratuitously and without 
consideration of any benefit accruing to him 
from the transfer, which was merely an ar- 
rangement enabling him to render those - 
services. For this reason, and following Ex- 
parte Hillman In re Pumfrey (8), I must reg- 
pectfully differ from the view taken in Ofi- 
cial Recewerof Trichiropoly v. Somasunda- 


‘ram Chettiar (7) and hold ihat there wag 


no consideration. “In applying the section 
if remains to consider whether the transfer 
was ‘made in good faith.. On behalf af 
the respondentit is argued that this con- 
dition was satisfied inasmuch as there was 
no intention to benefit one or ‘more creditors" 
at the expense of the remainder. No doubt 
-it may be said that the rarties to fhe trang. 
action in gcod faith intended to secure 


* (12) 22 0, &å; 11 Ind, Deg, (n: s.) 11, 
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an. equitable distribution of assets. But 
I am inclined to think that something 
further is needed in order to” ex- 
emp the transfer upon this ground. 
It is not disputed that the transferor was at 
the time in embarrassed circumstances or, 
in fact, actually insolvent. He filed -his 
petition less than three months later. 
transferee who takes without knowledge 
of his tsansferor’s financial condition may 
be exonerated-on the ground of good faith, 
but can the same be said with regard to a 
transfer which is in violation ef the princi- 
ples of the Insolvency Law? An act is not 
done in. good faith which is done without 
due care and attention; and it seems to me 
that had the parties exercised due care and 
attention, and acquainted themselves with 
the effect of their action they would have 
discovered that it did violate those princi- 
ples. The transfer by. a debtor of all or 
substantially all his property to a third 
person for the benefit of his creditors 
generally is by s. 5 of the Provincial 
Insolvency Act declared to be an act 
of insolvency. The effect of such an 
act, both under English and under 
Indian Law, has been considered by Jenkins, 
O. J., and Starling, J., in Manmohandas 
Ramji v. N. C. Macleod (4) a decision which 
has a bearing upon another aspect of the 
present case, Two debtors executed a deed 
of assignment to trustees in favour oftheir 
creditors, and the transfer, as an act of 
insolvency, was made the foundation fora 
‘petition by certain creditors who did not 
assent to it. 
deed could be avoided. The Insolvency Law 
then in force was the Indian Insolvent Act 
. (Statutes 11 &.12 Vict. Oh. 21), and the 
learned Judges give reasons which it is un- 
necessary to consider for their inability to 


A. 


The question waswhether the 


avoid the transaction under s. 24. They then; 


consider whether it is voidable or void upon 
other grounds, Under the English Law an 
‘act of insolvency, such as this, is ipso facto 
void, but one reason at least for this is that a 
‘bankruptcy relates back to any acts of 

bankruptcy which the debtor may have com- 
mitted, whereas in India the vesting of an 
insolvent’s property takes effect by relation 
only from the filing of the petition. The 
doctrine ofrelation back, therefore, cannot be 
invoked tginvalidatethe transferee’s title. The 
learned Judges, however, refer to “the view 
' repeatedly enunciated, that an assignment 
by a trader of all his assets is vitiated by 


the fact that it contravenes the “spirit of 


a 


- 
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the Bankruptey Laws, and is void not merely 
because the title of the assignee prevails 
by relation back.” In particular, they de- 


“rive authority for this view from the Privy 


Council case in Khoo Kwat Siew v. Wooi 
Taik Hwat(13) and apply itto the case-before 
them as not being dependent upon the 
theory of relation back. I am not at the 
moment concerned with the voidability of 
the transfer as an act of insolvency, but 
only with the contention that it contravenes 
the principles of the Insolvency Law. That 
proposition, I think,cannot be questioned, 
The Insolvency Law provides machinery 
for the preservation and distribution of an 
insolvent debtor's assets and any private. 
arrangement which would defeat thatipurpose 
must be in conflict with the intention of the 
law. “ It has, however, undoubtedly been 
long settled,” says Lord Eldon in Dutton v. 
Morrison (14) “that if a trader conveys all 
his estate and effects, that is an act ‘of 
bankruptcy; as it seems, upon two princi- 
ples;...first, that by thatact the trader neces- 
sarily, perhaps not intending it, deprives 
himself of the power of carrying on his 
trade ;...secondly, that he endeavours to put 
his property under a different course of 
application and distribution among his 
creditors from that, which would take place 
under the Bankrupt Law.” In my view, 


the parties to such atransaction cannot be 


said to be acting in good faith ifthe conse- . 
quence of their act is such an infringement, 
I think, therefore, that neither was the 
transfer for’ valuable consideration nor was 
it undertaken in good faith, that if it 
amounted toa valid transfer at all, it is 
voidable under s. 53. l 

The second ground for avoiding the 
transfer deed is (b) that it is opposed to the 
spiritand policy ofthe Insolvency Law. I have 
already substantially dealt with this point 
in considering the question of good faith. 
under s.53 and inasmuch-asI have held: 
that the assignment‘is voidable under that 
cection it seems unnecessary to establish . 
that it would be also voidable as offending 
against the general principles of Insolvency. 
For such a proposition, as I have already 
said, the decision in Manmohandas Ramji 
v. N. C. Macleod (4) affords authority, 
That decision, howeveryswas under the old 
Indian Insolvency Act, which contained no 


- (13) 19 O. 223; 19 I.A. 15; 15 Ind. Jur. 750; 6 Sar, 
P. O. J. 98; 9 Ind.. Dec. (N. 8.) 594 (P. C.). 

(14) (1810) 34 E.R. 75 at p, 77; 17 Ves, Jun, 193, 1 
Rose 218; 11 R. R. 56, >- 
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provision similar to the present.s, 53. “Tt is, 
therefore, arguable that since statutory 
“provisiow 13 now made for. the avoidance 
of transfers as such and not merely of 


fraudulently preferential” transfers, the ` 
transfer must be avoided under that section 


‘ or notatall. Assuming that. section not to 


apply toa cass of this description, it would 


certainly be anomalous that an insolvent ` 
could transfer the whole of his property to - 


a trustee for distribution andon the next 
day file his petition, whereupon the Receiver 
would ba incapable of touching:-any of the 
estate. 
Insolvency Act should make such a transfer 
an act of insolvencyand yet contain no pro- 
“ vision for setting it aside.. I have no doubt 
thatthe framers of the Act deemed that s. 53 
would sufficiently provide for sich-a case, 
as I think it does. That being so, I do not 
thiok it is necessary to look outside the 
ane for grounds for declaring the transfer 
voi 

(c) The third and the last- jino of argument 
is that the assigamsnt deed does not 
satisfy the requirements of the Trusts Act 
and that, for more than one reason. Under 
8.4 the purpose for which a trust may be 
created must be lawful and a purpose is not 
lawful-if itis of such a nature that, if 
permitted, it would defeat the provisions of 


any law. Iù my view the purpose of the 


trust here is designed to defeat the provi- 
sions of the Insolvency Act. Apart from this, 
_ under s. no trust in relation to moveable 

property is valid unless. the document 
declaring it, if it be non-testamentary, is 
registered orunless theownership of the pro- 


perty -is transferred to the trustee. As. 


already stated, the document in the present 
case is. unregistered so that no trust would 
have been created unléss the ownership of 


the moveables was transferred to the’ 


trustee. -[ am unable to extract such a 
conclusion from the trust deed, Ps. 1, 
It recites no dobut that the debtor puts his 
trustee in possession of all his properties, 
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thatit would not eyen be necessary to regort 
‘to 8. 53 ofthe Act to recover the property.. 
A fyrthér argument has been used that the 
transfer purported to be of the entire effects 
of the debtor ‘anf that he had no intention 
of making ‘a transfer of only a part. 


set aside the whole should be. set aside. 
There is some authority for this view in 
Pothi Naicken v. Nagama Naicker (15) a 
case relating to partition, where it was beld 
that, in the absence of any clear intention 
that the moveables should be partitioned 
apart from tha immoveables, the document: 
which for want of registration could not 
affect the immoveables did not even affect 
the moveables. The principle would appear 
to be that whenthere is an entire contract 
and part of it cannot be enforced, the whole 


Since, | 
therefore, the transaction: so far as the 1m-. 
-moveable property is concernd has been 


of it goes, whereas ib is otherwise when an: - 


instrument contains two or more distinct 


contracts in which case they are severable. 
It is unnecessary in thé present case to 
stress the inconvenience which would arise 
from an administration of. the immoveable 
property by a Receiver under the Insolvency 
Act and of the moveables by a private 
person, and I think it may well be taken not 
to have been the intention of the executant 
of the dead that this consequence should 
ensue. I consider accordingly that under 
the Trusts Act also the deed would be 
invalid. - 

I agree, therefore, with my learned brother 


‘that the order of the learned District Judge 


so far as it declares the respondent to 
bea duly constituted trustee in respect of 
the moveable property should be set aside 
with costs and the Official Receiver empower- 
ed to take possession of. the moveables as 
well as of the house. ° “ 


v. N 6 Appeal allowed, : 


À., 
(15 "32 Ind. Cas. 486; 30 M. L. J. 62; 1 M. T, 


) 
"3 L. W. 115; (1916) 1M. W.N, 79, 


but there is nothing to show that more was . | 


meant than that he should hold them for 
purposes of sale, and, in fact, in the case of 
the only piece of immoveable property, a 

house, he himself undertakes to execute a 
sale-deed in respect of it to any purchaser, 
which sliows that he at least retained the 
ownership of'the house.: I think it may‘be 
inferred that he also retained his title to the 
‘ moveables. If this’ be.so, then thera was 
neither ` valid-truat noy ah transfer, B80 


A o : 
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OUDH CHIEF COURT, 
Civic MISORLLANEOUS APPLIOATION No. 343 
j . OF 1927, 
è June 28, 1927. 
„_ ° Present :—Mr, Justice Pullan. 
GAJADHAR LAL-—PLAINTIFF— APPLIOANT 
; VETSUS 
. Tar SECRETARY or STATE ror INDIA 
in COUNCIL Tagoven Tas DEPUTY 
COMMISSIONER, LUCKNOW 
AND ANOTHEX—DEFENDANTS 
— OPPOSITE PARTIES. i 
Civil Procedure Code (Act V of 1908), s. 151— 
Land acquisitton—Application for injunction, against 
acquisition —Refusal;of ad interim orter by Civil Court 
Order passed on last day before closing of Courts— 
Unsuccessful application to District Judge—Authority 
of Chief Court to interfere under inherent powers. . 
The Lucknow Improvement Trust obtained posses- 
sion of certain shops acquired from the owner by the 
Land Acquisition Officer for the benefit of the Trust. 
The owner sued in the Court of the Munsif and 
applied for an ad inter m order for stay of delivery of 
possession. This was refused on the last day on 
which the Courts sat before the closing ofthe Civil 
Court and the Trust obtained possession. The District 
Judge refused to inierfere on the ground that he 
could not take up civil matters during the vacation. 
Upon an application to the Chief Court : 
Held, that the Oourt had jurisdiction to interfere 
under s. 151, Civil Procedure Code, to meet the ends 
of justice and to order that demolition shall not take 


place until the expiry of time for fling the appeal to 
-the District Judge. 


Application under s. 151 and O. XXXIX, 
Civil Procedure Code, 

Mr. S. N. Roy, for the Applicant. 

Messrs. H. K. Ghosh and Shankar Sahat, 
for the Opposite Party. 

ORDER.—This application has been 
filed by one Gajedhar Lal against the Sec- 
retary of State for India through the Də- 
puty Commissioner of Lucknow, and the 
Lucknow Improvement Trust. ‘There has 
peen a dispute fora considerable time as 
to the possession of a certain shop in 
Lucknow city. Jam informed that up till 

' the present time there is no decision to the 
effect thatthe applicant is not entitled to 
possession. Tha Luckuow Improvement 
Trust has obtained an order from the Land 
Acquisition Officer by which it has acquis- 
ed possession of the materials of this shop. 
The Improvément Trust has sought to put 


this order intoexacution by taking possession | 


of the sho and is now in possession, but 
has not commenced the work of demolition. 
e The applicant brought a suitin the Court 


of the Munsif. During the pendenoy of the 


suit he applied for an tnterim injunction 
and the Munsif fixed the 25th qf May for 
hearing that application, On-that date, 


e : ' ` 4 ` . . 
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however, the Munsif was unable to take 
up the application and he fixed the 16th of - 
July for disposal. Nothing further vccurred 
until the 2nd of June when the Munsif sent 
a notice to the applicant informing him 
that his application would be decided on . 
the 4th June. The 3rd of June was a holi- ' 
day for the King-Emperor’s birthday and 
the Courts were closed, Consequently 
prima facie the order of the Munsif alter- 
ing the date gave the applicant no oppor- 
tuntiy of producing the witnesses on the 4th 
June whom he had summoned for the 16th 
of July. The Munsif passed an order ad- 
verse to the applicant and the Improvement 
Trust took possession of the shop. 

It is represented to me that theapplicant - 
has been unable to -appeal against the 
Munsil’s order because the 4th of June was 
the last day on which the Courts sat before 
closing for the long vacation, and no copy 
could be obtained: He approached the 


learned District Judge on the subject, but 


the learned District Judge refused to enter- 
tain hisapplication on the ground that he 
could not take up civil matters during the 
vacation, The applicant haa, therefore, 
moved this Court for stay of proceedings 
and has also requested that heshall be again 


put in possession of the shop pending the 


proceedings. | 


The application is opposed on behalf of 
the Improvement Trust mainly on the 


ground that this Court hasno jurisdiction, 


This objection is not well taken. The Mun-' 
sif’s.Court is closed, the District Judge re- 
fused to act, and this is accordingly a clear 


. casein which this Court must act under 


s. 151 of the Code of Civil Procedure. As 
far as can be seen, the applicant has been > 
prejudiced by the’ change of date and the 
hasty procedure in the Munsif’s Court, and 
the disputed shop shall not be demolished 
until he has an opportunity of representing 
the matter to the District Judge in appeal. 
Further than this Iam not prepared to go. 
The shop has been taken into possession by 
the Improvement Trust and no cause has 
been shown tome for interfering with that 
possession. But destruction must not be 
allowed in case the applicant may be able 
to prove that he has after all a right to 
some ownership, whethér of the materials or 
of the site of the shop. : 

I, therefore, allow this application to this 
extent that an order-will be passed that no 


. proceedings shall be taken to demolish the 


building or remove the gmaterials until the 
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time has expired for the applicant to appeal 

to the Cour} of the District Judge. In the 

circumstances I pass no order as to costs, 
G. H. "Order accordingly. 


MADRAS HIGH COURT. 

CıvıL Revision Petition No. 1156 or 1925. 

July 21, 1927. 

Present :—Mr. Justice Madhavan Nair 

and Mr. Justice Ourgenven. 

Tas MUNICIPAL COUNCIL, 
CUDDALORE—Dsrenpant No, 2— 
PETITIONER 

| versus 
M. O. KRISHNA NAMBIAR AND ANOTAER 
—PLAINTIFF AND DETENDANT No. 1— 
RESPONDENTS. a 

Madras District Municipalities Act (V of 1920), s. 98 
(3)—Profession tax—Transfer of residence to another 
Municipality —Payment to second Municipality, whe- 
ther exempts assessee from payment to first. 

Ifa person who becomes successively liable in a 
single half year to pay profession tax in two 
Municipalities pays itto the second, by virtue of 
sub-s. (3) of s. 93 of the Madras District Munici- 
palities Act, 1920, he acquires exemption from liabil- 
ity to pay it in the frst.. [p. 147, col. 2.]. i 

The exemption from payment of profession tax 
under the said sub-clause is not restricted to tax 
payable in the second Municipality by virtue of pay- 
ment made in the first. [p. 148, col. 1.] 

Petition, under s. 25 of Act IX of 1837 
and s. 107 of the Government of India Act, 
praying the High Oourt to revise a decree 
of the Court of the District Munsif, 
Ohidambaram, in S. O. S. No 333 of 1925. 

Mr. T. S. Nataraja Pillai, for the Peti- 
tioner. 

Messra. S. R. Dixit and Karunakaran 
Nambiar, for the Respondents. 


JUDGMENT.—This is a civil revision 


petition presented by the Cuddalore Muni- 
cipal Oouncilagainst thejudgment ofthe Dis- 
trict Munsif of Chidambaram in 8. O. 8. No, 
330 of 1925 on his file. The plaintiff in that 
suit, Mr. M. O. Krishna Nambiar, is a Dis- 
trict Munsif, and during the first half of the 
year 1923-24 he successively resided and 
held appointments for more than 60 days 
within two Municipalities—those of Cudda- 


loreand Ohidambaram. Althoughhehadthus . 


rendered himself liable to pay profession 
tax to the Ouddalore Municipality; no de- 
mand was made upon him until several 
months after he had left, and after a 
similar demand had been made upon him 
in Ohidambaram,  Hvyentually he paid the 
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tax demandedof him by the lattêr Muni- 
cipality, and later again ‘the Cuddalore 
.Municřpality compelled him to satisfy its 
bwi demand. : He'thus paid profession tax 
twice over. ~ In the suit, in which he made 
both Municipalities defendants, the lower 
Court has decreed the refund to him by 
the Cuddalore Municipality of Rs. 18-2-0, 
being equalté the amount of the payment 
made to the Chidambaram Municipality, 
The full tax payable to the Ouddalore 
Municipality was a little more—Rs. 15-5-0 
and he -was found liable for the difference, 
The point for decision thus is whether 
if a person .whd .becomes successively 
liable in a single half year to pay pro- 
fession tax in two Municipalities pays it 
„inthe second, he acquires exemption from 
liability to pay it in thefirst, The answer 
depends upon the construction of sub-s, 
(3) of 8, 93 of the Madras District Munici- 
palities Act V of 1920, which runs as follows: 
“No person who shall prove that he has 
paid the sum.dueon account of the pro- 
fession tax levied under this Act, or under 
the Madras City Municipal Act, 1919, or to 
any tax of the nature of a profession tax 
imposed under the Indian Cantonments Act, 
1910, for the- same half year in any other 
Municipality or Cantonment in the Madras 
Presidency shall be liable by reason merely 
of change of business, appointment, re- 
sidence, or place of business, to pay to any 
Municipal Oowurcil more than the difference 
between such sum and the amount to which 
he is otherwise liable for the profession tax 
for the half year under this Act." 

This provision is followed by three illus- 
trations, the first two of which refer to the 
ordinary case where a person, having . 
paid tax in the first Municipality, is 
exempt, up to the sum so paid from 
paying again in the second. The third 
illustration is upon a different point, 
But although the more common application 
of the sub-section may be to cases of this 
nature, we are in agreement with the learn- . 
ed District Munsif that its termsare wide 


_enough to cover the converse case illustrat- 


ed by the facts. now under consjderation. 
Applied to those facts, what the sub-section 
says is that-no persou, who shall proye that 
he has paid the sum due on . account 
of profession'tax for the same half year 
in the Chidambaram Municipality shall be 
liable by reason merely of change of busi- 
ness, appointment, residence, ete., to pay to 
the Cuddalor® Municipality’ mora than the 
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difference, ifsany, between the Cuddalore tax 
and the Chidambaram tax; and it makes no 
difference, in our view, whether the asseesee 
resided and held his appointment first in 
the one’ Municipality or first in the other. 
“ The phrase ‘by reason merely of change of 
business, appointment, residence, or place 
of business’ applies equally to either case. 
Had the intention been as contended by the 
petitioner to restrict exemption from pay- 
ment to the tax payable in the second 
Municipality by virtue of payment made in 
the first, there would have been no difficulty 
in so wording the provision. The intention 
seems rather to be that in no circumstances 
where a transfer of residence and occupation 
has taken place shall a person have to pay 
the tax twice over. We are. not concerned s» 
with the propriety of this rule, once it is 
- elear thatit is correct law. But.it has at 
least the merits of encouraging promptitude 
and vigilance on the part of a Municipal 
collecting agency and oi protecting an 
assesses against delayed claims, : 

An-attempt has been made to base a fur- 
ther point—that a suit ofthis nature does 
not lie—upon the terms of r. 28 of Sch. IV 
ofthe Act. That rule, which says that ‘the 
assessment for demand ofany tax, when no. 
appeal is made, as hereinbefore ‘provided; 
and the adjudication of an appeal by the 
Council shall be final’ clearly has reference 
to an assessment or demand which the 
Municipality was empowered by the Act to 
make, 

“Under sub-s. (2) of s. 354, a suit against a 
Municipality to recover money is only bar- 
red, if the provisions of the Act have been in 
substance and effect complied with; and 
this condition was not fulfilled in the pre- 
sent case. We accordingly dismiss the civil 
‘ yevision petition with costs (one set). 

V.N. YV, 
AN. Ar 


Petition-dismis ssed, 


Cim 


OUDH CHIEF COURT. 
SxconD CIVIL APPEAL No. 388 oF 1926, 
August 30, 1927. 
Present:—Sir Louis Stuart, Kt, Chief 
Judge, and Mr. Justice Raza, 
Musammat RAJ KUNWARI AND OTHERS 
SERANGANE A PEELCANIG 
versus = 
Chaudhri UMA PRASAD AND OTHERS 
| —DEFENDANTS— RESPONDENTS. 


" Alluvion and diluvion—Formatione of land—Land 
Kapati of identification—Ownership, 
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Where land which is formed in a river is capable ‘of 
identification and has been identified, it remains the 
property of the original owner and canot be claimed 
by an adjacent land-owner as land gained from the” 
river by accretion. 

Jaggot Singh v. Brij Nath Kunwar (1) and Keshava 
oo Singh v. Secretary of State for India (2), fol- 

owed, 


Second appeal against the judgment 
and decree of the Subordinate Judge, 
Gonda, dated the 21st August, 1926, confirm- 
ing that of the Munsif, Utraula at Gonda, 
deed the 13th February, 1926. 

Messrs. M. Wasim and Moti Lal Saksena, 
for the Appellants. 

Messrs. H. Husein and Gurcharan Lal, : 
for Respondents, ; 

JUDGMENT. —We are of opinion that 
the findings of fact of the lower Appellate 
Oourt conclude the matter and that no 
second appeal lies. The lower Appellate 
Court has found that the land in question is 
identifiable and that it has not been form- 
ed by gradual accretion. It, has gone out of 
its way to add that it has not been formed 
by slow and imperceptible accretion, but 
the finding that it has not been formed by 
gradual accretion is independent of the - 
finding thatit has not been formed by slow 
and imperceptible accretion. In any cir- 
cumstances the finding that the land is 
capable of identification would settle the 
question. To quote the words of Lord 
Robertson in the case of Jaggot Singh v. 
Brij Nath Kunwar (1), which were repeated 
in the case of Keshava Prosad Singh v: 
Secretary of State for India (2), “neither the ` 
specific provision of the first sub-section nor 


the general principles of equity and justice 


lend the slightest support te the pretension 
of the appellant, which is toland that would 
be gained not from the river but from a 
neighbour’. The land is identifiable and 
has been identified as the respondents’ land. 
We, therefore, dismiss this appeal with 
costs. 

. A. N. A. Appeal dismissed. 

(1) 27 I. A. 81; 27 C. 768; 40. W.N. 555; 7 Sar. P, 
C. J. 699; 14 Ind. Dec. (N. s.) 502 (P. Oh 

(2) 101 Ind. Cas. 1; 541. A. 156 at p. 173; (1927) M, 
. W. N. 393; A. I. R: 19927 P. O. 69; 31 0. W. N. 717; 
45 0. L, J. 520; 8 P. L. T. 497; 6 Pat, 481 (P. O.). 
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CALCUTTA HIGH COURT. 
ÅPPESL FROM APPELLATE ORDER No. 225 
or 1926, 

- July 5, 1927, 
Present:—Mr. Justice Page and 
= Mr. Justice Graham. 
` Sreemutty MATANGINI GHOSE AND 
OTHESS—PRINCIPAL Deranpants Nos. 1 
AND #—APPELLANTS 
versus l 
Sreemutty MON MOHINI GHOSE ann 
OTHERS— PLAlIKTIFFS Nos. 1 TO 4 AND OTHERS 


—Pro forma DEFENDANTS — RESPONDENTS. 

Estates Partition Act (VIII B. C. of 1876), 3. 149— 
Estates Partition Act (V B. C. f 1897), s. 119—Revenue 
Officer's power to decide questions of title—Suit to 
declare title to partitioned land— Jurisdiction of Civil 
Court—S. 149, scope and object of. 

It was neither intended nor enacted by the Estates 
Partition Act of 1876 that. the Revenue Officer who 
carried out a partition should concern himself with 
or decide disputed questions of title to land under 
partition, and s.149 of the Act (corresponding to 
s. 119 of Act V of 1897), though it prohibits attempts 
to re-agitate questions as to whether there was a 
partition and as to the proportionate share of 
revenue imposed upon a separate estate; does not 
deprive a person who claimed an interest in -land 
which was the subject of partition of his right to have 
the validity of his claim decided by a Court of Law. [p. 
149, col. 2; p. 150, col. 1.] ` 

A suit for declaration of title toand possession of 
land which was the subject of partition, is not, 
therefore, barred under s. 149 of the Act, where the 
plaintif does nob seek either to contest or dispute 
the partition as made, or: to question in any way the 


quota of revenue payable by any of the separate- 


estates. [p. 150, col. 1.] l 
Appeal against the order of the Subordi- 
nate Judge, Dacca, dated the 15th of March, 
1926, reversing that of the Munsif, Second 
Court at Narayanganj, dated .the 30th 
April, 1925. 
- Babus T'arakeshwar Pal Chaudhury and 
n Chandra Pakrashi, for the Appel- 
ants, l 
Babus Rajendra Chandra Guha and 
Kiran Mohan Sircar, for the Respondents. 
Babu Biraj Mohan Majumdar, for the 
Deputy Registrar., 
- JUDGMENT. ` S 
"Page, J.—This appeal depends upon 
the true construction of s. 149 of Estates 
Partition Act (VIII of 1876) now s. 119 
of Act V of 1897. Section 149 runs as ‘fol- 
lows:— e 
“No order of a Revenue Officer...... (d) 
made under Part IV, Part V, Part VI, Part 
VII, Part VIII, (except as provided in the 
next succeeding section) or Part IX 


_. shall be liable to be contested or set aside 
by a suit ia any Court, or in any manner 
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other then as is expressly provided in “this 


Act. - 


The material facts for the purposes of 


“ this appeal are few aad simple. An appli- 


cation for partition of a parent estate 
No. 397 in the Dacca Collectorats was pre- 
ferred under- the Act of 1876 by the regis- — 
tered proprietors, The partition was duly. 
effected on 25th August, 1912, and the 
appellants as recorded -proprietors avere 
put into. possession of Sahams No, 15356 


‘and No, 15340 which had been carved . 
out 


of the parent . estate, and had 
‘been allotted to them respectively. 
Many years after the partition proceedings 
had been completed the respondents filed 
the present suit No..260 of 1924, in which 
hey claimed a declaration that they were 
entitled to an 8 gandas share in kharia 
taluki rightin Mauza Jhougara part of the 
parent estate No, 397, and that after parti- 
tion they were entitled in kharya taluki 
right to a 3-annas 15-gandas share in Saham 
No; 15356. and to a 3-annas-17-gandas share 
in Saham No. 15340. They also claimed a 
decree for possession of their said shares 
and incidental relief. 

The trial.Court dismissed the suit upon 
the ground that it was not maintainable 
under s. 149 of the Estates Partition Act of 
‘1876. Thelower Appellate Oourt reversed 
the decree of the trial Court, holding that 
the suit was maintainable and remitted the 
ease to the trial Court. to be heard and 
determined on the merits. The question 
that falls for determination is whether or 
notin the suit as framed an order of a 
Revenue Officer within s. 149 (d) is “liable 
to be contested or set aside”. ; 

Now, the scheme of the Estates Partition 
Act; as I apprehend that enactment is to 
enable the co sharera of an estate, each of 
whom joiutly and severally are liable for 
the revenue to which it is assessed, to 
obtain a partition of the parent estate into 
two or more separate estates in such a 
form that on the one hand, the payment of 
the revenue secured upon the property 
should not be jeopardised, and, on the other 
hand, that the several. co-sharers ghould be 
liable to pay only that portion of the 


- revenue imposed upon the parent estate as 
“had been charged upon the separate estates 


which respectively are allotted to them. 
But, as I read the Act, it was neither intend- 
ed nor enacted that the Revenue Officer 
who carried out the partition should con- 
cern himself With, or affect to decide disput. 


- 
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ed question of title to the land under parti- 
‘tion. That isa function more fittingly per- 

formed by a Court of Law; the principal dut 

of the Revenue Officer tn effecting the parti- 
tion being to: provide that the security for 
the payment of revenue should be safe- 
guarded. A persual of the Act discloses that 
the Revenue Officer is to have regard to the 
claims of the recorded proprietors of the 
estate. It is only a recorded proprietor 
who is entitled to claim a partition under 
‘the Act, and it is the recorded proprietors 


whose names are to appear in “the paper of - 


partition" (s. 77). In-my ppinion the object 
of the Legislature in enacting s. 149 was . 
to prohibit any attempt that otherwise 
might have been made by way of litigation 
to re-agitate such vexed questions as whethere 
the partition as made, or the proportionate 
revenue imposed upon any separate estate, 
was correct or fair; see in this connexion 
Ananda Kishore Chowdhury v. Daiji Thaku- 
rain (1), Janaki Nath Chowdhury v. Kali 
Narain Roy Chowdhury (2), Lakhi Chow- 
dhuri v. Akloo Jha (8), Anil Kumar 
Biswas v. Rash Mohan Saha (4). Having 
regard to the elaborate machinery that had 
been set up for carrying out the partition 
it is, I think, clear that the Legislature in- 
tended that such matters should not be 
re-opened except as provided in the Act, 
But, in my opinion, the Legislature by en- 
acting s, 149 did not intend or provide that 
a person who claimed an interest in the 
_ jand which was the subject ofa partition 
should be deprived of the right to have the 
validity of his elaim decided by a Court of 
Law; although, no doubt, in certain circum- 
stances the final decree in tha title suit 
would be subject to the partition that was 
or would be made, and must be framed “in 
such manner as to give effect to the parti- 
tion.” See for example ss. 24 to 28(to which 
s. 149 is not applicable), s. 116 and s,‘15v. 
In the present suit the respondents do not 
seek either to contest or disturb the parti- 
tion as made, nor do they question in any 
way the quota of the revenue payable by 
any of the separate estates into which the 
parent estate has been divided. Indeed, if 
the respondents succeed in establishing 
their claim toa share in the sahams, the 
result will be that the ultimate liability of. 


e 
(1) 1 Ind. Cas. 549; 36 O. 726; 10 O. L. J. 189. 
(2) 7 Ind, Cas, 881; 37 O. 662; 15 O. W. N. 45. 
(3) 18 Ind. Cas. 123; 16 0. W. N, 639. : 
(4) 8l Ind. Cas. 29; 280. W. N.46; A. I. R. 1924 
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the recorded proprietors to-pay revenue will 
pro tanto be diminished, while the payment 
of revenue will be further secured by reason 
‘of the added liability of the respondents to 
pay the revenue due. 

For these reasons, in my opinion, the 
claim in the present suit is not barred’ by 
s. 149 of the Act of 1876, and the appeal- 
must be dismissed with costs; the hearing 
fee being two gold mohurs., l 

Graham, d.—l agree. ae 

A. N. A. Appeal dismissed. 


MADRAS HIGH COURT. 
Seoonp OIvIL Appgazs Nos, 930 ann 931 oF 
Ss 1924. 

April 12, 1927. 
Present:—Mr. Justice Madhavan Nair. 
. VEG RAMAYYA AND aNoTHER— 
DEFENDANTS—APPELLANTS 
versus 
AVATAPALLI SURYANARAYANA- 
MURTHI—Pcaintirr—ResponveEnt. 
Hindu Law—Alienation by guardian—Necessity— 
Duties of purchaser—Recitals of necessity, evidentiary 
value of. - 
In order to justify an alienation bya guardian of 
property belonging to a minor there must be either 
necessity for such alienation. or the purchaser, before 
advancing the money, should have made reasonable 
enquiries to satisfy himself as to the existence of 
such necessity, but the purchaser is not bound to 
see to the application of the money. p. 151, col. 2.] 
Hunoomanpersaud Panday v.- Babooee Munraf 
Koonweree (1), followed. 
But, if the evidence shows thatthe debt for 
which the money was raised was paid by other 
means and some-time after,a Court is justified in 
relying upon it for drawing the inference that there 
ie i? necessity justifying the transaction. [p. 152, 
col. 1. 
Recitals in deeds of sale with regard to the existe 
ence of legal necessity for an alienation by a limited 
owner are not, of ‘themselves, evidence of such necese 
sity without substantiation by evidence aliunde, {p 
152, col. 2.] i 
Brij Lal v. Inda Kunwar (2), followed. 
Second appeals against the decrees of the 
Oourt of the Additional Subordinate Jud ge, 


- Bezwada, in A. S Nos, 47 and 48 of 1923, 


preferred against those of the Court of the 
District Munsif, Nuzvid at: Bezwada, in 


- O0: 8. Nos. 129 and 130 of 1921, respectively. 


Mr. Ch Raghava Rao, for the Appellants, 
ae P. Satyanarayana, for the Respond- 
ent. . - 
JUDGMENT.—The suits in these two 
second appeals were instituted by the. 
plaintiff to set aside the alienations of his 
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property made by his father during his 
minority. The plaintiff, his two brothers 
and his father made a division of the 
family properties. The share that was. 
allotted to the plaintiff was burdened with 
“some debts. Agthes plaintiff was a minor 
at that time, his family affairs were look- 
ed after by his father as his guardian. 
To pay the debts due by the plaintiff, his 
father borrowed money from one Kanthamma 
under a mortgage, Ex. G-1, ia 1906, und 
to pay off Kanthamma money was raised 
by executing sale-desds, Exs. O and.D, of 
the plaintiff's property for a total con- 
sideration of Rs. 840. Tne defendants in 
thetwo suits who are the appellants in 
these second appeals represent the alienees. 
The plaintiff's case is that these aliena- 
tions are not binding on.him. He con- 
tended that the debt due to Kanthamma 
under Ex.G-1 was discharged later on in 
1915 by selling property under Ex. G and 
as such the money got under Exs. O and 
D could not have been utilised for the 
purpose for, which itis said to have been 
taken. The defendants contended thatthe 
- amount taken under the sale-deeds was 
appropriated for the purpose of discharg- 
ing the debt due to Kanthamma, The 
purposes recited in both the sale-deeds are 
the same. They are to the effect that 
money was required to discharge the debt 
due to Kanthamma and also for the. ex- 
penses of the plaintiff's sister's marriage. 
The learned District Munsif -found that 
the money raised by these deeds was appro- 
priated for discharging the debts as men- 
tioned in the documents and that the 
defendants made enquiries sufficient to 
convines them that, there was necessity 
for the loan. The plaintiff's suits were, 
therefore, dismissed. In appeal the learned 
Subordinate Judge held that there is. no 
evidence that any portion of the sum of 
Rs. 840 was utilised actually for either 
of the purposes mentioned in Exs. O and 
D. He also found on the evidences that 


no enquiries of any kind were made by the 


vendes before entering into the transac- 


tions. An argument was put before him. 


that though the sum obtained was not 
utilised for paying Kanthamma’s debt, it 
was utilised for the payment of other debts 
binding on the minor plaintiff, This was also 
found against by the learned Subordinate 
Judge. I may say that this justification for 
the sale was not put before me in argument. 
Oa these findings the learned Subordinate 


RAMAYYA V, SURYANARAYNAMUBTAY, | « 


*ersaud ` Panday v. 


“following terms: 


8i 


Judge set aside the desrees of. the District 
Munsitf. l e 

In. second appeal, Mr. Raghava Rao, for 
the- appellants,econtends that ibis not the 
duty of the bond fide creditor who lendg 
money to the minor to prove that “the 
money lent has been used for the purposes 
for which it was lent, that the Subordinate 
Judge's conclusions that the transactions are 
not binding is coloured by the view that 
itis the duty of the creditor to sée to the 
application of the money and that he has 
set aside the decrees of the District Munsif 
because the defendants have not been able 
to show that the sum of Rs. 840 was actually 
utilised for the purposes mentioned in the 
sale-deeds. He, therefore, argued that since 
the Subordinate Judge has not considered 
the real questions arising for decision, the 
case should be sent- down for a fresh 
consideration of the evidence under two 
headings: (1) was there necessity for the 
sales - and (2) were the sales such as a 
prudent ‘manager would make in the 
circumstances of the case? The finding that 
the defendants did not make any enquiries 
at allis one of fact and I may say that that 
was not challenged before me. The 


correctness of the finding that the debt due 


to Kanthamma was not paid by the money 
raised by Exs. O and D but was actually 
discharged only later on under Ex. G was 
challenged by Mr. Raghava-Rao, but it was 
admitted by him after going through the 
grounds of second appeal that the question 
had not basen raised therein. Even if he 
had raised the question, the conclusion 
being one of fact, that finding also 
cannot be questioned in second appeal. 
It is well-settled that, in order to justify 


the alienation by a guardian of the minor's 
‘property there must be either ‘necessity’ 


for the loan, or the creditor before lending 
money should hava mada _ reasonable 
enquiries to satisfy himself as to the ex- 
istenecs of such necessity. In view of the 
findings, the question of bona fide enquiry 
doas not now ariss. In Hunooman- 
Babooee Munraj 
Koonweree (|) their Lordships of the Privy 
Council stated the responsibility of*a 
creditor in circumstances like these in the’ 
“ Taeir. Lordships think 
that the lender is bound to inquire into 
the necessities for the loan, an@ to satiséy 


(1) 6 M.I. A. 393; 18 W R.8ln; Ssvestre 253n; 2 
Suth. P. O. J, 29; 1 Sar. P. O, J. 552; 19 K R 
147, : eo i 


P wi 
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himself as well as he can, with reference 
to the parties with whom he is dealing, 
thatthe manager is acting ip the particular 
- instance for the benefit of the estate. But 
they think that, if he does so inquire, and 
_ acts honestly, the real existence of an 
‘alleged sufficient and reasonably credited 
ə necessity is not a condition precedent to 
the validity of his charge, and they do not 
think that, under such-circumstanees, he is 
bound to see to the application of the 
money ...Their Lordships donot think that a 
bona fide creditor should suffer when he has 
acted honestly and with .due gaution, but is 
himself deceived.” Relying on the passage 
which 1 have underlined (italicised) in the 
above’ extract, it is argued that the learned 
Subordinate Judge has allowed the plaintiff's 
suits because he thinks that it is the duty 


of the creditors to see to the actual applica- 


tion of the money and that such duty has 
not, in his opinion, been discharged by the 
creditors (vendees) in this case, I do not 
think that this argument can be supported. 
No doubt, whena creditor seeks to justify, 
on the ground that he made enquiries 
and was reasonably. satisfied that there was 
necessity, he is not bound further to prove 
that the money borrowed was actually 
utilised for the purposes for which it was 
borrowed. But that is not the case here. 
The learned Subordinate Judge nowhere 
says that it is the duty of the creditor.to 
see to the application of the amounts 
borrowed. The justification for the loan 
based upon proper enquiry being out of 
the question, the’ other ground of justifica- 
tion to be considered is ‘necessity.’ Whether 
there was necessity or not for a loan or 
sale would depend upon the circumstances 
of the case. 
I think it would be relvant to consider 
with reference to the evidence whether the 
money was utilised for. the purposes 
for which it was raised, Ifit was not 
then atthe timeit was raised there could 
obviously have been no necessity for it. If 
the evidence shows: that the- debt fox 
which the money was raised was paid by 
obher meansend some time after, then the 
-learned Subordinate Judge is perfectly 
justified im relying upon it for drawing 
the inference that- there was no neces- 
sity justifying the transaction and that 
ig what has been done by the learned 
Subordinate Judge in this case. In para. 
8 of his judgment he deals with the ques- 
tion. of necessity absolutely apart from 


~ 
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In discussing such a question 
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the question of “bona fide enquiry. - 
Having found. in that paragraph that >` 
the debt was discharged, not by the 
father, but by the minor afterwards by 
other means, he finds in para, 9 that 
the defendant made no bona fide enquiries 
regarding necessity for the sale. The 
appellants’ argument seems to be based upon 
a confusion, ‘The finding given with 
regard to necessity as justifying alienation 
is used by him as if it was given in connec-. 
tion with the question whether the vendees 
made bona fide enquiries before entering 
into the transactions. I donot think that: 
theré would have been any scope for the 
plausible and ingenious . argument put 
forward on behalf of the appellants if the 
learned: Subordinate Judge has ended 
para. 8 with a sentence like this: “I, 
therefore, find that ‘no necessity’ has been 
proved in this case for the sale.” 
As I am satisfied that the learned 
Subordinate Judge has found that there 
was no necessity to justify the alienation 
and that the vendees did not ‘make bona 
fide enquiries before entering into the 
transactions, I think the lower Court’s 
decree cannot be questioned. Recitals in 
deeds of sale with regard .to the existence 
of legal necessity for an alienation are not 
of themselves evidence of such necessity 
without substantiation by evidence aliunde 
[see Brij Lal v. Inda Kunwar (2).] Except: 
the bare mention of the purposes in the 
deeds, there is no other proof in this case 
of necessity to justify the suit alienations, 
In the view that I take of this case as one 
concluded by the findings given by the 
lower ‘Court, it is not necessary to refer to 
and discuss the cases’ cited by either side - 
in support of their respective con- 
tentions. l 
It has not been argued before me orin 
the Oourts below that the alienations were 
for the benefit of the minoras distinguished 
from the other grounds justifying the - 
alienations, | 
I dismiss’ these two second appeals 
with costs. 
V. N.V. 
“A.N, A. 
(2) 23 Ind. Oas. 715; 33 A. 187; 28 M. L. J. 449; 18 
C. W. N. 649; 12 A. L. J. 495; 19 O. L. J. 469; (1914) M. 


W.N. 405; 15 M. L. T. 395; 16 Bom. L. R. 353: 1 L. 
W. 794 (P, O0). : 


Appeals dismissed. 
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PATNA HIGH COURT. 
Orvit, Reviston No, 25€ or 1927. 
August 11, 1927.. 

_ Present:—Mr. Justice Allanson. 
Musammat SUBHRANI SARASWATAI 
— PETITIONER 

VETSUS 
KRISHNA PRASAD THAKUR AND 


OTHERS—OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1909), O. XXI, r. 90 


—wMis-statement of value, what constitutes—Finding in | 


previous proceedings that property was worth certain 
amount, whether binding on subsequent auction-pur- 
chase?—Res judicata. 

On an application to set aside a sale, it was decided 
that the property sold was “worth Rs. 3,000 and 
the sale was set aside. In a subsequent sale 
proclamation, the value of the property was shown 
as Rs. 1,400 and the property was purchased by a 
stranger for Rs. 1,500. The judgment-debtor again 
applied for setting aside the sale: 

Held, (1) that the statement of value in the sub- 
sequent sale proclamation was a mis-statement 
amounting tó a material irregularity ; 

(2) that the finding in the prior proceedings 
that the property was worth Rs. 3,000 was not 
binding. on the subsequent auction-purchaser, and 
that the latter was, therefore, entitled to show that 
the property was not really worth so much and that 
there was no substantial injury to the judgment- 
debtor. < i 


Oivil revision from an order ofthe Dis- 
trict Judge, Darbhanga, dated the lith 
December, 1926, reversing that of the 
Munsif, Darbhanga, dated the 17th August, 
1926, l 


Messrs. B. N. Mitter and G. C. Mukharji, ' 


for the Petitioner. 


'Messra. N. C. Sinha and Rameshwar 
Chowdhry, for the Opposite Party. 


JUDGMENT. —This application arises 
out of an order of the learned District 
Judge of Darbhanga disallowing an appli- 
cation of the judgment-debtor under 0. 
XXI, r. 90, Civil Procedure Code. He found 
that-there was no suppression of processes. 
The application is.directed against his 
finding that there was no gross under-valua- 
tion of the property and that the price 
fetched was a fair price. In a previous 
application under O. XXI,r- 90,it was decid- 
ed by the then District Judge that the-value 
of the land was Rs. 3,000. In the sale pro- 
clamation, now under . consideration, the 
decree-holder put the value at Rs. 1,400 
and the auction-purcnbaser, the opposite 
“party, bought the property for Rs. 1,500. 
The learned District Judge has held that 
the auction-purchaser was no party to 
the previous. decision which is net binding 
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e District Judge. 
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on him, and that the evidence shows that 
there was no gross under-valuation. 

On behalf of the petitioner it is contended 
that the previous decision is res judicata 
and is binding on the auction-purcharer es 
a person claiming under the decree-holder; 
„that the decree-holder intentionally under-' 
valued the property, and that it cannot now 
be held that the property is worth less than. 


~ 


Rs. 3,000. e 

On behalf of the auction-purchaser it is 
urged that the findings of fact conclude the 
matter. Even if there had been a delibe- 
rate under-valuation, it must be proved that 
the judgment-debtor has suffered substan- 
tial injury and that this isa question-of 
fact decided by the findings of the learned 

Three questions arise, on the answer to 
which the decision depends. The first is, 
was there a mis-statement of the valuation: 
of the property in the sale proclamation 
such as was calculated to mislead intending 
bidders? In my opinion when in a previous 
-proeeeding between the decree-holder and 
the judgment-debtor the District Judge had 
found the value -of the property to be 
Rs. 3,000, it was a mis statement to put 
down Rs. 1,400 in a subsequent sale procla- 
mation, and this was a material irregular- 
ity. The second question is whether the 


_ applicant has sustained substantial injury 


as the result of such irregularity. This is 
å question of fact and it has been found 
against the judgment-debtor by the Court 
below. If the previous decision is not bind- 
ing on the auction-purchaser, then the 
question is decided by the finding that 
there was no substantial injury. The third 
question is, whether the auction-purchaser 
can successfully contend that the finding 


- of the District Judge in the previous execu- 


tion proceeding is notbinding on him. The 
learned Advocate for the applicant relied 


‘on Krishnabhupatt Devu v. Vikrama Devu 


(1) where it was held that a privity exists 
betwéen a decree-holder and the auction- 
pyrchaser, the latterrepresenting the former 
in so far as he had a right to bring the 


- property to sale. When the péea of estope 


pel is available to the decree-holder, it is 
also available to the auction-purchaser. 
The pointin the present case is not free 
from difficulty, but after consideration [| 
am of opinion that the auction- purchaser is 
not the representative of the decree-holder 


(1) 18 M. 13; 6 Ind, Dec. (N, 8.) 859, 


“1654 
in the present proceedings, and that the 


finding ofthe District Judge in the pre- 
vious proceeding is not res judicata.so far 


MUTHUKU MARASAMI MUDALIAR V. HARINARAYANA MUDALIAR. 
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The Advocate-General, for the Appel- 
ants, 3 
Mr, S. Panchapakesa Sastri, for the Re~- 


he is concerned. He waseentitled to show. spondents. 


that there was no gross'under- valuation of 
ths property and that the price fetched was 
a fair one. On both these points the learn- 
ed District Judge has found in his favour, 
There is nothing in the fourth ground taken 
that the decree-holder purchased without 
the permission of the Court through the 
opposite-party and that there was no genuine 
bid. 

The application is rejected with costs, 
hearing-fee one gold mohus. 

ALN. A. Application rejected, 


MADRAS HIGH COURT. 
SEOoND Orvin APPEal, No. 1844 or 1923. 
February 16, 1937. 
Present:—Mr. Justice Jackson. 
MUTHUKUMARASAMI MUDALIAR 


alias MUTHIYYA MUDALIAR AND OTHERS 


— DEFENDANTS Nos. 1 ro 83—APPELLANTS 
VETSUS 
HARINARAYANA MUDALIAR (prap) 
AND OTBERS— PLAINTIFFS Nos. 2 AND 3 AND 
Derrnpants Nos. 4 anp 5 AND LEGAL REPRE- 
SENTATIVE OF PLAINTIFF No. 2— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42—Adoption by 
daughter of last male holder—Suit by reversioner to set 
aside adoption, whether lies. 

Where the widowed daughter of the last male 
holder professes to adopt a son, the nearest rever- 
sioner in the family of such propositus, has a right 
of suit within the terms of s.42, Act Iof 1877, to 
set nside such adoption. [p. 154, col. 2.] 

Where anv deed is executed or adoption is made, the 
result of which may be to prejudice the interests of 
the reversionary heirs, those heirs, though still 
reversionary and though they may never get any 
title because events may preclude them from doing 


so, may have a declaration as to the effect of the. 


deed or the legality of the adoption. [p. 155, col. 


1. 

l dagin Singh v. Pardip Narayan Singh (2), 
Somayya v. Annapurnamma (3), Latechmamma v. 
Appanna (4, and Padmanabjudu v. Buchamma (5), 


followed. NA 
Janaki Ammal v. Narayanasami Aiyar (1), dis- 


tinguished, e 

Second appeal against the’ decree of the 
Dourt of the Additional Subordinate Judge, 
East Tanjore at Mayavaram, in Appeal 
Suit No. 3 of 1923, (A. 8. No. 419 of 1922, Dis- 
trict Court, East Tanjore), preferred against 
that of the Court of the Additional Dis- 
trict Munsif, Tiruvaiur, in O. S. No. 130 
of 1920 (O. 5. No. 370 of 1919, Principal 
District Munsif’s Court, Tiruvaltar), 


JU DGMENT.—The only point for de~ 
termination in this appeal (except an appli- 
cation for an amendment of the pleadings 
which will be dealt with later) is whether 
Supposing .that the widowed daughter 
of the last male holder professes to adopta 
son, the nearest reversioner in the family of- 
such propositus, has a right of suit within 
the terms of s. 42, Act I of 1877, to set aside 
such adoption. The point was not raised 
in the lower Oourts where the parties were 
content to fight out the issues on the facts, 
so it isnot a question whether the lower 
Courts erred in discretion in allowing the 


“suit; the time has long gone by to discuss 


discretion; but whether in law such a suit 
can possibly lie. The plaintiff is the rever- 
sioner, the second defendant is the widowed 
daughter and the third defendant is the 
person alleged to have been adopted by her 
though as now found the adoption was 
invalid, l 

It is conceded by the learned Advoeate- 
General that if the second defendant had 
alienated the estate, a suit would undoubted- 
ly lie..- Would a suit lieif instead of actual 
alienation the second defendant designates a 
stranger as heir to the property ? 

The language of s. 42 is very wide-and 
the appellants’ argument has proceeded 
rather upon its interpretation by the Privy 
Council in Janaki Ammal v. Narayanasami 
Aryar (|) than upon a direct consideration 
of its actual wording. In that case the 
plaintiff claiming to be reversioner sued a 
widow for alleged acts of waste. It was 
found that no waste had been committed, 
but the plaintiff was entitled to a deelaration 
that he wasreversioner. The Judicial Com- 
mittee beld that at the time of the declara- 
tion it was impossibla to predicate who 
would be the ultimate reversioner, and, 
therefore, such declaration wasrather futile. 
But a reversionary heir‘with no more than 
a hope to the succession could demand that 
the estate should be kept free from danger, 
That part of tha suit which related to the 
alleged waste had failed and the case must 
accordingly Le treated as if the suit had 


(1) 37 Ind. Cas. 161; 39M 634;20 M. L. T. 168: 31 
M. L. J. 225; 14 A. L. J. 997; (1916) 2 M. W. N. 188: 
20 O. W. N. 1323; 18 Bom. L. R. 856; 24 C. L. J. 309; 4 
-L, W. 530; 43 L A. 207 (P. C.). a 
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been simply one for a declaration of the. 


plaintiff's individual right. 
It is difficult tosee how that case can stand 


on all-fours with the present facts. Here- 


the allegation of malfeasance has succeeded, 
end can a reversioner who sues to set’ aside 
an adoption be said simply to sue for a 


declaration of his individual right? The ` 


learned Advocate-General is. driven to: the 
position that such an adoption -is no. pre- 
sent danger to the estate and it is merely an 
incident in the simple contest between the 
plaintiff and the third defendant as to who 
is the nearer reversioner. 
that such an adoption is a danger to, though, 
of course, not an immediate alienation of 


the estate; and if,as here, it is directly attack: 
ed by the plaintiff he is not simply suing for 


a declaration of his individual right. 
That s. 42 should be read in no restricted 
sense is made clear by another pronounce- 


ment of the Judicial Committee in Saudagar. 


Singh v. Pardip Narayan Singh (2): 


“It appears-to their Lordships to be clear 
on this section that where any deed is exe- 
cuted, the result of which may be to-pre~ `` 


judice the interests of the reversionary heirs, 
those heirs, though still reversionary and 
though they may never get any title 
because events may preclude them from 


doing so, may have. a declaration as to the. 


effect of the deed.” 

Danger is certainly not restricted to pre- 
sent danger or accomplished fact when it 
may be so wide as to include anything 


which may be to the prejudice of the pre- .. 


sumptive reversionary heir. 


. And this wide sense is that in which this 
Court has always read s. 42., Somayya v.: 


Annapurnamma (3) establishes that a re- 
versioner may sue to have a document pur- 
porting to give leave to adopt declared a 
forgery; from which it would seem that a 
suit would certainly ‘lie to set aside an 
adoption, even though it were by the daugh- 
ter and not by-the widow. Both the docu- 
ment and the actual act could be described 
as something the result of which may bs to 
prejudice the interest of the reveraionary 
heirs. Latchmamma v. Appanna (4) and 


` (2) 43 fd. Oas. 484; 45 O0: 5i0 at p. 514; 4P. L. W. 


sa. 34 M. D.J. 67; 23M L. 181; 16 A L: J. 61:7 
T W. 148; 27 O. L. J. 186; 22 O. W. N 436; (1918), 


y W.N. 323;20 Bom..L. R. 509; 45 I. A. 21. 


P. 0.). 
; (3) La Ind. Gas. 380; 42 M. 693; 10 L. W. 25; 26 M. 
L. T. 139; (1919) M. W. N. 791. h 
(4) 70 Ind. Oas. 190; 14 L. W. 302; 4..M. L. J. 388; 


gal) M. W.N, 77h 


I should hold.. 


~ 
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Padmanabjudu v. Buchamma (5)eare tothe . 


same efiectand as regards the general policy 
of the Court in such matters, I defer to the 
observations of Ayling, J. 


Therefore, I se8 no -reason to hold that- 


A i does not lie within the termb of 
5. 42. 


fendant professed to have adopted the third 
defendant with the alleged consent of her 
sapindas. It was suggested that tHis adop- 
tion might be brought within the purview 
of the suit but the parties preferred to con- 
fine it to the original pleadings. That 
being so it is too late for the appellant now 
to ask me to have the matter re-opened. 
-The appeal is dismissed with costs of 
contesting respondents. 
Y. N. Vo i 
A.N. A. -> . 
as) 47 Ind. Cas, 702; 35 M..L. J. 144.8 L, W. 


Appeal dismissed, - 
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NAGPUR JUDICIAL COMMIS- 
re SIONER’S COURT. 

CIVIL MISOBLLANEOUS JUDIOIAL OASE 

No: 59 or 1926. 7. 
- August 4, 1927, . 
Present:—Mr, Findlay, J. C, 
‘and Mr. Macnair, A. J. O. 

COMMISSIONER or INCOME TAX, 

“NAGPUR—APPLIJANT- 
versus ‘ 
Maulana M. E. R. MALAK~ . 

; man ayak 
Income Tax Act (XI of 1922), s. (4) (8) G)—Trr 
property —Exemption _ from "te Toate Oke 
meaning of—Dedication for religious and charitable 
purposes, what amounts to—Mussalman Wakf Vali- 
dating Act (VI of 1918), applicability of. 

Tn order that the income of property held in trust 
may be: exempt from payment of 
ue bye) Tae kaga Ya a under a trust or other 
egal obligation wholly for religious i 
Ee ley clea PA 
| The word “wholly”, -as use 


In the course of the trial the second de- ` 


` 


income-tax, ` 


in s. 4 (3)(îi) ofthe ' 


Inċome Tax Act, cannot ba read as equivalent to . 


°“mainly” but must be read ‘in its ordinar - 

tion`and is closely akin to ‘solely’. rp. pa 

2: p.158, col. 1.] . Í: aes 
Lambton v. Kerr (1), followed.- ` 


Under the terms of a trust deed jhe. trustee hade 


full power to use the income ofthe property for the 
suitable maintenance of his dignity and for defray- 
ing all personal expenses, to provide albthe members 
ofa particular community with board and lodging 
and the like, for carrying on agricultural, commercial 


and other pursuits of the said community, for giving 


secular ad religious education to the members, for 


158 - 


entertainin’ guests and for donations for charitable 


-and religious purposes and for contributions to 
‘memorial funds raised for holding social, edyca- 


tional, religious, industrial’and polifical conferences, 


etc. : e 
Held, (1) that even assuming that there was,a trust, I, 


ethe trust could not be described as one wholly for 
religious or charitable purposes within the. mean- 
mg of s. 4 (3) (4) of the -Income Tax Act; [p. 158, col. 
2 l ; 


° (2) that there was no trust even in part for religious ’ 


or. charitable’ purposes inasmuch as no definite part 
of the propérty orits income was allocated to such 
purposes ; [tbid] | ; 

(3) that the Mussalman Wàkf Validating Act, 1913, 
had no application to the case, as theite was no entire 


or: substantial dedication of property to religious, 


pious, or charitable purposes of a permanent character, 
[p. 159, col. 2.] 


Reference made by the Commissioner of 


Income Tax, O. P. and Berar, under’ s, 66 of | 


ah 


the Income-Tax Act. - 
Mr. G. P. Dick, for the Applicant. . ; 
- Messrs. M. V. Abhyankar and A. Y, 

Wazalwar, for the Non-Applicants. 


JUDGMENT.—This is a Reference by 
the Commissioner ef Ineome-tax under s. 
66 of the Indian Income Tax Act (XI of 1922), 
The non applicant, the Atba e-Malak Badar 
community, residing at Mahdibagh, who 
for convenience of reference will be de- 
scribed inthis judgment as the Mahdibagh 
community, «was assessed to income-tax on 
an amount of Rs. 28,160 for the year 1924-25, 


. The assessment was made in ‘respect of the 


following items of income :— 


Rs. 
463 Interest on securities ; 
1,795 Income from property ; 
- 20,287 . Income from business ; 
~ 5,615 Income from partnership, - 


‘Total exemption from income-tax was 
claimed onthe ground that the income in 
question was derived from the property 
held under a trust or other legal obligation 
wholly for religious or charitable purposes, 
vide s, 4, subs. (3) (4). of the Income-Tax 
Act. l : 


The Commissioner of Income-Tax was 


asked-to refer the following points for the. 


opinion of this Oourt:— 

“© Issue No, 1. 

(as Whether assuming the facts as set 
out in paras. l to-8 of the report made by 


“Mr. D. E. -Sajana (Income-tax Officer) to 


be correct, is there or is there not a wakf 
of the wholg of the property covered by the 


trust deeds of lyl7 and 1922 as well as of- 


what was freshly acquired with the help 
of that property within’ the meaning of the 
Waké Validating Act, No,-VI of 1918, and 
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within the meaning of the general law relat- 
ing to religious and charitable trusts ? 
(b) Is there any uncertainty .in the truat, 
Having special regard to the Muhammadda 
aw ?. "i 
(c) Whether the word “ properly" as- 
used in s. 4, sub-s, (3), cl. (1) of the in- 
come Tax Act, does or does not include the 
carrying on ofa trade in accordance with 
and for the purpose of the trusi?” 
“ Issue No.2 2. 
(d) In the event'of the learned High 
Court holding that only a part of the pro- © 


perty is held ina religious and charitable 


trust, is it or is it not necessary to enquire 
into the point, viz., that (sic) what portion 
of property fell under the heading of trust 


property and what was the income from . ' 


that part which permits the exemption be- 
ing granted? ` 7 l oo’ 
“ (b) Whether the rule of Muhammadañ ` 
aw with respect to allowable charges of 
management of a wakf ought or ought not 
to be respected in deciding the question what. 
the taxable income was ?” | 
“ Issue No, 3. ` 4 
“(a) Whether having regard to assump- 
tion made by the Assistant Commissioner 
of Income-tax that bicyles worth. Rs. 432 
were connected with the Itwari and Sita- 


‘buldi shops, could the Commissioner dis- 


allow those items-on the ground set out 
in para. 8 of his erder without allowing the 
petitioner an opportunity of proving the 
fact doubted by the Commissioner ? 

(b) Whether the Income-tax Department 
was competent .to charge more than 124 
percentage on the income from business 
when -no special or unusual circumstances 
have been shown to have intervened, nor 
without showing that similar business-men . 
were charged more percentage than what 
is stated above ? Whether the observations 
of the Commissioner on the point in para. 
7 were justified in viewof the materials on 
record: which were available to the assessee ? 

(c) Whether the procedure of the Com- 


emissioner in not making available to the- 
. assessee the report made by the Income- 


tax Officer or further enquiry after remand 
and in not giving the assessee a right to 
urge objection to that report was a valid 
one ?” : 
As regards issues Nos. 2 ənd 3, the Com-. 


‘missioner of Income-Tax held that a refer- 


ence to this Court was either unnecessary ~ 
or incompetent. No application was made. 


>to this Court under s. 66, sub-s. (3) of. the 


. 
6 
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Income Tax Act, on the subject of the dis- 
allowance of areference on issues Nos. 2 
and 3,and it isnot, therefore, competent 
. for us-to consider thes questions containetl 
therein. We may add that, on 4th July, 
1927, an application was made by the non- 
applicant community to the effect that ib 
was proposed, to argue, before this ‘ Court, 
the contentions already offered before the 
Commissioner of Income-tax that their case, 
in any event, would fall under sub-heads 
(1) and (vii) of sub-s. (3) of s. 4 of the In- 
come Tax Act. We found it necessary to 
hold inthis connection that the reference 
.made by the Income-tax Commissioner 
amounted toa refusal to state these points 
for reference tothis Court, even if it can 
be assumed that there was arequest from 


the applicant to the said Commissioner so 


to do. As inthecase of issues Nos..2 and 
3, therefore, no application having been filed 
within due period of limitation by the non- 
applicant against this refusal, we found our- 
selves unable to admit the argument. with 
reference to the two points in question. 


We are, therefore, solely concerned with: 


issue No, 1 in the present order. 


We find it unnecessary to re-state here in - 


detail the history and constitution of the 
Mahdibagh community. A fair exposition 
thereof is to be found in the statement of 
the case submitted by the Commissioner 
of Income-tax and we have also on record 
enclosures filed by the non-applicant com- 
munity before the Commissioner. of Income- 
tax, which enclosures give a detailed his- 
tory of the community. We may say at 
once thatas regards cl.(c) of issue No.1, 
which: relates to the question whether the 
word “property” in s. 4 (8) (i) of the Income 
Tax Act does or does not include the carry- 
ing on ofa trade such as this community 
indulges in, the learned Standing Counsel 
for the purposes of this proceeding admit- 
ted that such trading might be considered 


to come within the term “property” in | 


now proceed. 
to dispose of cls. (a) and (b)of issue No. 1., 


question. We, .therefore, 

For: the non-applicant to succeed it was 
necessary for him to prove that there was 
either a trust or thatthe property was held 
under a legal obligation wholly or in part 
for raligious os charitable purposes. It 


-has been urged in this connection that the © 


Dayee or the head of the community is a 
trustee. purely and solely of all the proper- 
ty, that the trust is of sucha nature that 
he cannot resile fram it without commit- 
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"property belongs 
does not belong to any particular indivi- 
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tinga breach of trust and that, in the event 
of any such breach, action under s. 92 of 
the® Oivil Procedure Code would be possi- 
ble.. It has further been urged that the 
to. the community and 


dual including the trustee. The Dayee, in 
short, holds sway over the property only in 
his capacity of a spiritual head and has ng 
personal-interest therein. His h¢irs-at-law 
or ordinary successors cannot take any in- 
terest therein, Again, the contention has 
been put. forward that an entrant into the 
community, even-if penniless, eould claim 
equal interest with the other members,- 
while, on the other hand, any one who leaves 
the community, even if he has contributed 
all his property thereto, is -liable’ so to 
leave without receiving anything in return. 
The members thus,in asense, being per- 
sonally propertyless, it has been urged that 
although the main object of the community 
is a religious and charitable one, its . con- 
stitution inevitably demands -that secular 
purposes should be included therein for 
the clothing, feeding and maintenance of 
the members and their families; while, ‘in 
the caseofthe Dayee, personal. expenses 
are essential for the maintenance of his 


- dignity as spiritual head: of the communi- 


ty. It has thus been ‘claimed on behalfof 
the non-applicant that the ultimate aim 


of the community isa charitable and religi- 


ous one. 
Our attention has.also been directed :to 


| the fact that the community has manifold 


activities besides those of .trade—activities 
which include religious education, the 
maintenance of a charitable dispensary and 
the like. Jt has been suggested that the 
absolute power, which rests io the 
Dayee of choosing his suceessor and 
of holding office himself as long as he 
likes, is not inconsistent with the legal 
position of a trust. , l 

Leaving aside for a moment the question 
whether there is, in reality, a legal trust at 
all in the case and assuming that this is £o, 


we find it impossible to hold that the trust - 


In question could. be described aseone .- 
wholly for religious or charitable purposes, ` 


The learned Standing Counsel has suggest 
ed that, even if the word- “wholly” weré to 
be read’as equivalent in popular langyage 
to “‘ mainly;” the non-applicant community 
would’ not, in the circumstances of this 


_ case, be entitled to suceeed in their conten- 


tion, “or my own part, we. think the word 


- 
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““whollf must be read in its ordinary accep- 
tation and is, in this respect, closely akin to 
the word “solely.” Charles, J., in Lantbion 
v. Kerr (1) held that a houge’occupied solely 
for trade of business [s. 13 (1) (2), Customs 
and Inland Revenue Act, 1878, . 41, Vic. c. i5], 
does not include a house occupied not only 


for business but also forthe actual dwel- ` 


ling of persons, not mere caretakers, who 
are the gervants of the occupier. . 
Turning to the deeds of 25th August, 


_ 1917, and 25th November, 1922, it does not 


seem to us that the provisions of these 
deeds render it possible to accept the posi- 
tion urged on behalf of the *non-applicant. 
Under these deeds, the Dayee had full 


-power to use the income of the property or 


, the corpus thereof for the following pur- 


poses :— 

(a) For the suitable maintenance of his 
dignity and for defraying all -personal ex- 
penses; ; 

(b) for providing.all the members with 
board and lodging and the like; 

(c) for carrying on agricultural, commer- 
cialand other pursuits of the said commun- 
ity; . .' Ce 

Ya for giving suitable secular and reli- 
gious education to the members; ` 

(e) for entertaining guests and the like; 
and < 

(+) for donations for charitable-or reli- 
gious purposes, contribution to memorial 


funds raised for holding social, educational 


religious, industrial or political conferences - 


or congresses or for public entertainments, 


Not only so, but the Dayee was to have 
absolute authority to sell, mortgage, or lease, 


- either permanently or fora term of years, 


any of the property of the community, 


Here, we have, in fact, a small body of per-’ 


sons united by the bond of a common re- 
ligion, who have bound themselves to come 
into a society more or less of a communis- 
tic nature. The property of the society Ja 
administered by the Dayee, the income 
being devoted to the maintenance and edu- 


. cation of the members, to the carrying ods 


trade and other pursuits and also to cer- 
t@#in religiougand charitable purposes. It 
is pertinent to point out that’ no particular 
portion of the income or of the property-is 
compulsorily devoted to religious or charit- 
able purposes. The Dayeein this connec- 


. tion has apparently an absolutely free hand 


Q) (1805) 2 Q. B. 233: 641. J, 
43 


V, R. gll; bod, 2.770. | 
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and so faras the terms of the deeds go, he 
cannot be called to account, if only one 
per cent. of the income is devoted to religi- 
tus and charitable purposes. 

Our attention has been directed to cer- 
tain remarks of, Marten, J., in Advocate- 
General of. Bombay v. Yusuf Ali Ebrahim 
(2), where the learned Justice remarked 
that the more absolute the power of the 
trustee, the greater the trust. That ie; in 
itself, an unexceptionable proposition, but 
the remarks do notseem to us to be capable 
of apposite application to the facts of the 
present case. - The objects.laid down in the 


- constitution of the community are manifold, 


including as they do agricultural, indus- 
trial, commercial, religious and other pur- 
spits: cf., for example, para. 3 of the deed 
of 25th November, 1922. We.are, therefore, 
of opinion that, in any event, even assum- 
ing that we arehere dealing with a trust, the. 


_trust cannot be described as one wholly for 


religious or charitable purposes, This fact, 
of itself, would take the so-called trust | 
outside the purview of s.4, sub-s, 3 (1) of 


-the Income Tax Act. | 


In the terms in which issue No.1 (a) re- 
ferred to us is framed, the question whether 
there could be said, in any event, to be a 
trust of the property in part for religious 
and charitable purposes, was not specifi- 
cally raised, but we, nevertheless, find that, 
in his statement of the cage, the Commis- 
sioner of Income-tax has dealt with this 
matter. We, therefore, consider it desir- . 
able torecord our opinion whether in the 
present case there was, even in part, a 
trust for religious and charitable purposes. 
We do not, however, think that even ` 
this position can be properly predi- 
cated as regards the present case, The © 
manifold purposes of the trust are so ins 
extricably mingled that it is impossible to 
hold that any definite part of the property 
or of its income is allocated to such reli- 
gious and charitable purposes.: From this 
point of view, also, we do not think it is 
possible to hold that there is even a trust 
here of the property in part for religious 
and charitable purposes. 


We are, however, further of opinion that - 
we are not, in reality, here dealing with a 
trust. The executant “of the deeds in 
question has absolute control over the pro- 
perty in his own hands. Although ib is 


af 84 Ind, Cas, 759; 234 Pom, L. R, 1060 atp, 
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true that, under the terms thereof, the in- 
come and corpus must be devoted to the 
numerous objects shown in the deeds, these’ 
objects we have already indicated are ex- 
tremely wide, and they are further not only 
wide but vague. In this connection, it is 
necessary to lay stress on the words “other 
pursuits of the said community,” which 
occur in para. 3 of the deed of 25th Au- 
‘gust, 1917. The position, in reality, is that 
after providing for the maintenance of him- 
selfand the members of the community, 
the Dayee is at liberty to devote the pro- 
perty and its income to any or all of the 
other purposes stated in the documents, 
There isno definite portion of the property 
or of the income devoted to religious and 
charitable purposes. Thedecision of their 
Lordships of the Privy Council in Mahom- 
ed Ahsanullah Chowdhry v. Amarchand 
‘Kundu (3) is,on this ground, distinguish- 
able from the present case. Moreover, we 
agree, for the reasons stated by the Commis- 
sioner of Income-tax, that the element of 
uncertainty enters into the constitution of 
the community to an extremely large extent. 
We may add that we do not think that 
's. 92 of the Civil Procedure Code could 
possibly be applied to the present commun- 
ity, for we are of opinion that the pro- 
‘vision for the maintenance, education and 
the like of the community, which is obvious- 
ly the primary purpose provided for in the 
deeds, cannot possibly be described asa pub- 
‘lic purpose. ; ; 

A reference has been made by Counsel 
for the non-applicant as well as: by the 
Standing Counsel to the Mussalman Wakf 
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hold that the property isin substance de- 
dicated to religious or charitable purposes, 
There fas been no such entire or substan- 
tial dedication of* the property as to bring 
it within the term" wakf”, and it is, more- 
over, pertinent to point out here that there 
is no provision regarding the incidence 
of the ultimate benefit. lt is conceivable, 
if not likely, that the community might 
entirely disappear through internal djscord 
or the like. The law makes it imperative, 
vide s. 3 of the Mussalman Wakf Validat- 
ing Act, that the ultimate benefit should 
be expressly or impliedly reserved for the 
poor or for any “other purpose recognised - 
by the Mussalman Law asa religious, pious 
or charitable purpose ofa permanent charac- 

e ter. i 

We, therefore, answer: issue No, 1 (a) 
in thenegative and hold that there was no 
wakf ortrust of the property wholly for 
religious or charitable purposes, and we 
are further of opinion that the property is 
not heldin part for- such purposes. Issue 
No. 1 (b), inthe circumstances of the last 
finding, does not require an answer because 
we -hold that no trust was constituted for. 
the reasons given above. Issue No. 1 (0), 

for the reason already stated, viz., the ad- 
mission of the Standing Counsel on the 
point, requires nofinding. The non-appli- 
cant will bear the costs of the Commissioner 
of Income-tax as well as his own, We fix 
“Rs. 200 as Pleader’s fee. 
G. R. D. Answer accordingly, 
A. N, A. 


Validating Act (VI of 1913), but we.do not . 


think the said Act has any application in 
the present case. It is impossible to postu- 
late here that there has been a perma- 
nent dedication of property for religious, 
pious or charitable purposes. So far as 
“the legal position of the community in this 
connection is concerned, the Wakf Validat- 
ing Act of 1913 makes, in reality, no 
difference. We find in the present case no 
wakf in respect of the .maintenance and 


support ofthe. family of the person con- . 


stituting thetrust. The present case is, 
moreover, Closely parallel to that of Mujib- 
un nissa V, Abdur Ruhim (4). It is impos- 

sible, on the facts of the present case, to 


(3) 17 O. 498; 17 I. A. 28; 5 Sar. P. O. J. 476; 8 Ind, 

' Dec. (N. s.) 871 (P. CO). 

. . (4) 23 A. 233; 28 I. A. 15; 50. W, N.177; 11 M. L. 
J. 58; 3 Bom. L. R, 114; 7 Sar, P. O, J. 829 (P. O.). 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 51 oF 2426, 
= May 4, 1927. 
Present :—Sir Victor Murray Coutts- 
Trotter, KT., Chief Justice and 
Mr. Justice Wallace. 
Sri Rajah RAO VENKATAKUMARA 4 
MAHIPATHI SURYA RAO BAHADUR 
VARU, MAHARAJ AH or PITHAPURAM ` 
i — DEFENDANT — Å PPELLANT a 
versus 3 
Sri Rajah RAO VENKATA MAHIPATHI 
. GANGADHARA RAMA RAO BAHADUR- 
; — PLAINTIFF— RESPONDENT, 
Lettera Pate (Madras), cls. 12, 15—Order refusing to 


na 
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revok@leave to sue granted ex parte, whether judg- 

ment—Appeal, e Ki | 

The question whether an order by a Single Judge 
of a High Court refusing to revoke an ex parte grant 
ofleave to sue under cl. 12 Sf the Letters Patente 
(Madras) is a ‘judgment’. within the meaning of cl. 15 

' of the Letters Patent has to be decidedin each 
particular case according tothe test laid down in 
Tuljaram Row v. Alagappa Chettiar (3).’[p. 160, col, 
2; p. 161, col. 1.) l cas 

Where leave of the Court tosue on the Original 
Side of the High Court is obtained ex parte under 
cl. 12 4£ the Letters Patent on the footing that part 
of the property sued for is situated within the local 
limits of the original jurisdiction of the High Court. 
and there is nothing to show that the Court in grant- 
ing leave intended to decide the question of juris- 
diction, the order refusing to, revoke leave. is not 
a judgment and is not, therefore, appealable. [p. 
161, col. 2.) 

- Appeal from. the judgment. of Mr. 
Justice Srinivasa Aiyangar,. dated the bih, 
May, 1926, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court, in C.S. No. 242 of 1926. 

Messrs, S: Srinivasa Atyangar, V. Radha- 
krishnayya, A. Krishnaswami Aryar, P. Ka- 
meswara Rao and Venkatesa Aiyangar, for 
the Appellant... l or 

Messrs. C. Rama Rao and V. C. Gopala- 
ratnam, for the Respondent, 


JUDGMENT.—This is an appeal 
against the order of Srinivasa Aiyangar, J., 
. refusing to revoke an order giving leave to 
‘gue on the Original Side of this Court. The 
plaintiff is suing to recover from the defend- 
ant possession of certain zemindare property. 
All the property except a bungalow called 
‘Dunmore House” is outside the jurisdiction 
ofthis Court. He filed his suit on the Original 
Side on what is stated to be the last day be- 
fore it would be barred here by limitation. 
Leave tosue was asked for ex parte with- 
out notice tothe defendant, and, in view 
of the urgency of the matter, was granted 
by the learned Judge. Later on the de- 
fendant putin an application to revoke the 
leave principally on the ground that the 
inclusion of ‘Dunmore House’ was spurious 
and mala fide beinga mere device to give 
the High Court a fictitious jurisdiction in 
order to get round the bar of limitation, 
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the claim in respect of ‘Dunmore House’ as . 
bona fide,” and has “practically no doubt” 
that ‘Dunmore House’ “has been: included in 
the plaint merely for the purpose of making 
it appear that some portion of the land claim- 
ed was situate within the jurisdiction of this 
Court,” and he holds that the present case is 
“undoubtedly a fit and proper case in 
which, ordinarily speaking, leave to in- . 
stitute the suit should not have been granted 
and, therefore, a proper case in which. 
a aa granted ex parte should be revok- 
ed, 


But because of some specialcircumstances 
he refused to revoke his order, .these 
circumstances being chiefly (a) concern for ' 
the plaintiff because he had paid a large 
Oourt-fee which he will lose as it has: not 
been the practice of this Court to return a 
plaint, (b) concern for the defendant because 
he may, if the leave is revoked, be. 
driven to face another suit in another Oourt, . 
and (c) the desirability thatthe suit should 
not be disposed’ of by a Mufassal Subor- 
dinate Judge. It will be observed that these 
special circumstances have nothing to do 
with the question of jurisdiction or limita’ 
tion. The first is an appeal ad misericor- 
diam. The second is not put forward by the 
defendant himself and the third pre- 
supposes that the suit is maintainable, that 
is, ig not barred by limitation in the 
Mufassal Court, while the ex parte order 
was obtained on the footing that the 
out would be barred by time in the Mufassal 

ourt. l l 


However; the main point argued before 
us is whether an appeal lies at all against 
such an order. An order refusing to revoke 
a grant ex parte of leave to sue is in 
essence an order granting after contest 
leave to sue. Now, if the plaintiff's suit was 
really on the date of presentation here bar- 
red by himin the Mufassal, and if the ez 
parte leave tosue ought not, as the learn- 
ed Judge holds, tohave been given in the. 
first instance, but if nevertheless the learn- 
ed Judge has decided finally, even if he 
has decided wrongly that he has jurisdic- 


esince the suit was already barred by time - 

in the Mufassal and could not have been 
‘entertained unless this Court was persuaded 
‘to entertain it. The learned Judge has re- 
. fused to revoke his orderand the defendant 


‘comes up here on appeal. 


The learned Judge in his order says:—. 
“I cannot possibly hold the inclusion of 


tion to entertain the suit, then, plaintift's 
suit being on a proper application of the 
law still-born the grant of leave to sue is 
giving life to a dead suit, and inflicting ‘on 
defendant an injury prima facie irreparable, 
unless-an appeal lies, i 

As towhetheran appeal does lie, the 
only direct authorities-on this question are 


e = | 
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in Hadjee Ismail Hadjee Hubeeb v. Hadjeé 
Mahomed Hadjee Joosub (1) where the Oal- 
cutta High Court held that an appeal lies 
from an order granting leave to the plaintiff 
to sue and in Vaghoji v. Camaji (2) where it 
was held that.an appeal lay against an 
order on the Original Side dismissing an 
application to rescind a leave to sue grant- 
ed. in the lattercase it was held that 
the order then under appeal being on the 
question whether the suit was onefor land 
so as to come under cl, 12 of the Letters 
Patent, was decisive. 

Without laying down any general pro- 
position that a leave to sue is always a 
judgment under cl. 15 of the Lettera Patent 
and, therefore, subject toappeal, we think 
that in any particular case the proper test 
as to whether the order is or is not a judg- 
ment has been laid down by the late Chief 
Justice Sir Arnold White in Tuljaram Row 
v. Alagappa Chettiar (3), a ruling which has 
been consistently adopted in this Court, as 
laying down the guiding principle. 

There at page 7* he says: 

“The test seems to me tobe not what is 
the form ofthe adjudication but what is 
its effectin the suit or proceeding in which 
itis made. If its effect, whatever its form 
may be, and whatever may be the nature 
ofthe application on which it is made, is to 
put an end to the suit or proceeding so far 
as the Court before which the suit or 
proceeding is pending is concerned, or if 
its effect, if it is not complied with, is to 
put anend to the suit or proceeding, I think 
the adjudication is a’ judgment within the 
meaning of the clause.” 

In that viewit appears to us that ee 
not be maintained with reason that the 
grant of leave to sue’j5- nota judgment 
within the meaning of cl. 15 of the Letters 
Patent if the order has finally shut out 
the defendant from now pleading or being 
heard on the question that the suit should 
have beenso dismissed on the point of 
jurisdiction. If this refusal to dismiss the 
suit isin effect a final judgment against a 
dismissal of the suit on the ground of 
jurisdiction, a judgment which cannot be 
attacked in appeal because the matter of 
jurisdiction will not ex hypothesi be made 
a matter of issue in the suit, then, it will 


(1) 13 B. L. R. 91; 21 W. R. 303. 

(2) 29 B. 249; 6 Bom. L. R. 958. 

(3) 8 Ind. Gas. 340; 35 M. l; (1910) M. W. N..697; 8 
M. L. T. 453;-21 M. D. J. 1, 

*Page of 35 M.—[Ed.] 
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inour view be a judgment within the 
scope ofthe test set out in Juljaram Rao 
v. Alagappa Chettiar (3). But if the ques- 
dion of the jurisdiction of this Court to 
entertain the suit if still open for decision - 
at the trial of the suit, then in our view the 
order passed is not of a final nature and 
would not be a’ judgment. Mr. Grant for 
the plaintiff stated beforeus that the 
plaintiff's: position was that the question of 
jurisdiction is still open for decision*on an 
appropriate issue in the suit. The defend- 
ant’s learned Vakil was doubtful if that was . 
so and whether the order granting leave 
to sue did not finally dispose of the ques- 
tion ofjurisdiction. That we think is not 
necessarily so. A Court has always jurisdic- 
tion to tryon an appropriate issue in a 


*sult whether it has jurisdiction or not to 


that is, to set in motion the 
process by ‘which the various points: at 
issue between the parties including that 
of jurisdiction fall to be decided. 

In the present case the leaveof the 
Court has-been obtained under cl. 
the Letters Patent on the footing that 
part of the property sued foris situated 
within the local limits of the Original 
Jurisdiction of this Court, But, if “pub= 
sequently on a full trial on the point it ap- 
pears thatthe inclusion of ‘Dunmore House’ 
was not dueto abona fide claim to that 
house but was merely a device by which 
the Law of Limitation might be evaded, 
the Court has’ power still to give the 
proper relief. It appears to us, therefore, 
that the order under appeal -is not a 
judgment within cl. 15 and an appeal 
does not, therefore,. lie. It would be well: 
ifin the trial ofthe suit this question of 
jurisdiction be tried .and decided as.a 
preliminary issue. We, therefore, dismiss 
‘the appeal but make no order. as to 
costs. 

V. N. V. 

À, N. A. 


try the suit; 


Appeal dismissed. 


OUDH CHIEF COURT. 4 
Ferst RENT APPEALS Nos. lann 2or 1927, 
- August 31, 1927. 
Present: —Sir Louis Stuart, Kr. , CHief Judge; ° 
and Mr. J ustice Raza. 
Thakurani PATHRAJ KUER 
_DEFENDANT—APPELLANT 
VersUs - 
Thakur JADUNATH BAKHSH SIN GH 
” —PLaINTIFF—RESPONDENT, 
hana eee by Lambardar Tor theka, money 
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| 
Duty of Lambardar to hold rents for benefit of 
Owners. ° e i 

A Lambarder is entitled to realise rents from 
thekadars buthe realises them not in his personal 


- capacity but as a Lambardar and must hold “them for 


the benefit of the co-parcendry body owning the 
villages. [p 163, col. 1.] í | 

Appeal against the judgment and decree 
of the Assistant Collector First Class, 
‘District Bahraich, village Mukam, Pargana 


_ Hisampur, dated the 30th September, 1926. 


Mr, Ghulam Hasan, for'the Appellant: 
Messrs. Bisheshwar Nath and Ali Moham- 
mad, for the Respondent. 


JUDGMENT.—The facts are as follows: 
‘A lady called Bhagwant Kuar wasin pos- 
session of an estate in the Bahraich District 
which she held asa Hindu widow. She 


died on 22nd November, 1921. . During her, 


lifetime she had given a ‘theka of lands in 
seven villages to ‘Thakur Bisheshar Bakhsh 
Singh. On her death Thakur. Bisheshar 
Bakhsh Singh, Thakur Jadunath Bakhsh 
Singh and other persons applied to the 
Revenue Authorities for the entry of their 
names to engage for the revenue in place 
of Bhagwant Kuar deceased. Their applica- 
tions were granted, and in 1921 or 1922 Tha- 


. kur Jadunath Bakhsh Singh was appointed 


Lambardar of theseven villages in which the 
lands held in theka by Thakur Bisheshar 
Bakhsh Singh were situated. Accordingly, 
under the provisions of s8. 126, Local Act XXII 
of 1886, Thakur Jadunatb Bakhsh Singh, as 
Lambardar, became entitled to recever the 


.rents of the lands in question from Thakur 


Bisheshar Bakhsh Singh; Thakur Bisheshar 
Bakhsh Singh holding the lands in question 
as thekadar Ofcouse, it was open to Thakur 
Bisheshar Bakhsh Singh, ‘once he had ob- 
tained possession of shares in the villages 
in question as proprietor, to abandon: the 
theka, but while he held the theka he was 
liable to pay rent to the Lambardar. Such 
rent would form a portion of theassets of 
the proprietors and be divided amongst 
them. The title of Thakur Jadunath 
Bakhsh Singh, Thakur Bisheshar Bakhsh 
Singh and other persons to be successors 
of Bhagwant Kuar was challenged by Sheo 
Naresh Singh, Jagannath Bakhsh Singh 
and Randip Singh and these persons in- 
stituted a suit in the Court of the Subordi- 
nate Judge which was decreed in their 
favour on the 26th February, 1926. Thakur 
BisheShar Bakhsh. Singh had died before 
this suit was decided. He isnow represent- 
ed by his widow Thakurain Pathraj Kuar. 
4 @ 
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Asa -result of this decision Thakur Jadu-- 
nath Bakhsh Singh, Thakurain Patbraj 
Kuar and the other persons, whose claims 
had been recognised by the Revenue Authori- 
ties lost all interest in the-estate. Thakur 
Jadunath Bakhsh Singh, -however, remained 
Lambardar in the villages in question and 
instituted the suits out of which the present 
appeals arise forthe recovery of arrears of 
rent from the 14th September, 1923, to the 
21st September, 1926, against Thakurain 


‘Pathraj Kuar in respect of the property 


held in theka first by her deceased husband 
and then by her.. The learned Assistant 
Collector having decided these suits in 
his favour Thakurain Patbraj Kuar has 
filed the two present appeals. The case put: 
forward by her learned Counsel is that the 
rents in question are the property of Sheo 
Naresh Singh, Jagannath Bakhsh Singh 
and Randip Singh. Weare not certain that 
the rents in question are the sole property _ 
of these three persons for the record does 
not show whether they alone are the sharers 
in the villages in question; but this much 
may be saidthat under the decision of the 
Civil Court, Sheo Naresh Singh, Jagannath 
Bakhsh Singh and Randip Singh havean 
Interest in ths rentsin question. The ap- 
pellant’s case is thab' the suit should be 
dismissed because Thakur Jadunath Bakhsh 
Singh bas no longer any proprietary interest 
in the village. Here again we are notina 
position to say whether her case is com- 
pletely correct, for we do not know whether 
he has or does not have a proprietary inter- 
est in the villages other than the interest - 
which he claimed on the death of Bhagwant 
Kuar; but itis immaterial whether he has 


.orhas not proprietary interest in the vil- 


lages. He instituted the suits as Lambardar. - 
The lady's Counsel replies that he is 
Lambardar nolonger. We have no evidence 
on this point, but it is clear that he was 
Lambardar from the 14th September, 1923, 
to the 2lst September, 1926, the period in 
suit. He thus had aright to collect the rents 
as Lambardar. But itis to be noticed that the 
decrees are passed in his favour as Lambar- 
dar and not in his personal capacity and 
that he will realise the amounts in execu- 
tion as Lambardar and ‘that he will hold the 
rents to be distributed amongst the persons 
entitled in law to regeive them, Amongst 
these persons are Sheo Naresh Singh, Jagan- 
nath Bakhsh Singh and Randip Singh. 
They may be the only persons or they may 
not be the only persons, We do not know, 


(105 I. O, 1927] 


We, however, emphasize the fact that any 
proceeds from -this decree will be held for 
the benefit of the co-parcenary body owning 
the villages. We accordingly dismiss these 
appeals with costs. l 

G. H. Appeals dismissed. 


See 


~ 


MADRAS HIGH COURT. 

LETTERS Patent APPEaL NO, 331 or 1026. 

~ Mareh 4, 1927. ` 
Present :—Mr. Justice wallerand ; 
Mr. Justice Madhavan - Nair. 
S.A, KULATHU AYYAR—Dsrenpant— 
No, E ieee 
CTSUS 
VAITHILINGAM ANYAR AND ANOTAER— 
PLAINTIFF AND DEFENDANT No, 2— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. KAI, r. 2 
—Plea of discharge of decree, whether can be raised 
an separate suit by person not party to decree, 

Under O. XXI, r. 2 (3), Civil Procedure Code, an 
uncertified discharge of adecree cannot be recognis- 
ed by any Court executing the same. But such a plea 
may be properly taken in a separate suit provided it 
is not taken by any one of the parties to the decree. 
_ Tegh Singh v. Amin Chand (|), followed. 

In -a suit by a decree-holder, under O. XXI, 
r. 63, Civil Procedure Code, it ig open to the 
claimant who is nota party to the prior decree to 
“ plead that the decree was discharged, though the dis- 
charge was not certified, 


' Letters Patent appeal against the judg- 
ment of Mr. Justice Odgers, in S, A. No. 183 
of 1924, preferred against the decree of the 
Court of the Second Additional Sudordinate 
Judge, Tinnevelly, in A, S. No. 2 of 1923 
(A.S. .No, 156 of 1922, District Court, 
Tinnevelly, A S. No. 33 cf 1922, Sub- Court, 
Tinnevelly), preferred against that of the 
Oourt of the District Munsif, Ambasamud- 
ram, in O. S. No. 183 of 1917. 

Messrs. T. Rangachariar and Sankara 
Iyer, for the Appellant. 


Mr. K. V. Krishnaswami Iyer, for the Re- . 


spondent. 

JUDGMENT.—The appellant before 
ug is the lst defendant. The plaintiff sued 
the 2nd defendant in 1914 and got a decree. 
When he attempted to execute his decree 
he was faced with a claim by the Ist de- 
fendant based ona sale to him by the 2nd 
defendant. The claim was allowed: and 
the plaintiff sued to set aside the order on 
the claim. He succeeded in. the first Court, 
but failed in appeal, the Subordinate Jr ud ge 
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holding inter alia, that his decree had been 
satisfied. In second appeal, Odgers, dJ., 
restored the decree ofthe trial Court. He 
was of opinion that the plea that the decree 

ad been discharged was not .open to the 
Ist defendant. 

The finding of the first Appellate Court 
that the decree had been discharged is, per- 
haps, not wholly satisfactory. It is, how- l 
ever, a finding of fact, which was not 
ọbjected to in second appeal. So ite calls 
for no further consideration. There is a 
decision of the Allahabad High Court in 
Legh Singh v. Amin Chand (1) which seems 
to be ‘exactly in point. The terms of sub- 

r. (3) of r. 2,-0. XXI, Civil Procedure Code. 
ae perfectly clear. "They lay down that an. 
uncertified discharge cannot be recognised 
‘any Oourt ‘executing a decree.” It 
follows thata plea of discharge can be 
taken in a suit, provided, of course. that it is 
not taken by one of the parties to the decree. 
And that is what was held in the decision 
above cited. Odgers, J., did not follow that 
decision, as he thought that he was concern- 
ed with parties tothe suit. That was not 
correct, for the lst defendant was nota 
party tothe suit. Mr. K. V. Krishuaswami 
Iyer's argument, if I understand him right, ` 
proceeded on these lines. The plea of 
discharge was notopen to any one in the 
claim proceedings. The suit, is merely & 
continuation of the claim proceedings, 
Therefore, the plea is not open to any 
one in the suit. The argument can, I 
think, be justified only on the hypothesis 
that the Oourt which tried the suit wasa 
Court executing the decree and that hypo- 
thesis seams to me to be entirely untenable. 
If it was not such a Court, the plea was 
open to a person like the lst defendant 
who was not a party to the suit in which 
the decree was passed. I would follow the 
Allahabad ruling and allow the appeal with 
costs throughout, 


V. N. V. Appeal allowed. 


pail) 5-A- 269; A. WX N. (1883) 18; 3 Ind, Dec. (x, s.) 


. ; ` ` 


164 Te 
“e OUDH CHIEF COURT. ; 
SBeconp Cevin APPEL No. 14 oF 1927. 
. August 4, 1927. e 
Present :—Mr. Justice Hasan and Mr. » 
Justice Misra. 


- BHEO SHANKAR PANDE AND OTHERS— 


DEFENDANTS—ÅPPELLANIS | 
versus 


- RAJ JAS LAL—PLAINTIFF—RESPONDENT. 


Mortgage—Mortgage with possession—Possession of 
small portion of mortgaged property not delivered to 
mortgagee—No action by mortgagee to recover posses- 


: slon—Acquiescence—Mortgagee, whether entitled to loss 


of profits on redemption. l 
If the mortgagee gets possession of the major 


~ portion of the property mortgaged and does not 


succeed in getting possession of a small portion 
of the said property and chooses not to take any- 
further remedy for recovery of possession of the por- 
tion of the property, for which possession has not 


been delivered to him, he must be deemed to have 4 


acquiesced in the possession of a portion and at the 


‘ . time of the redemption he should not be heard in 


support of his claim as to loss of interest on that 
account. [p, 165, col. 1.] ee 


. Partab Bahadur Singh v. Gajadhar Bakhsh Singh 
(1) and Dubri v. Ram Naresh Singh (2), followed. 


Second appeal against the decree of the 
District Judge, Fszabad, dated the 30th 
September, 1926, modifying that of the 
Munsif, Haveli, Fyzabad, dated’ the 13th 
July, 1926. 

Mr, H. D. Chandra, for the Appellants. 
‘ Messre, Niamatulla and Ganesh . Prasad, 
for the Respondent.. 


JUDGMENT.—This is an appeal in a 
redemption suit. Oertain plots of under- 


-proprietary, holding together with groves 


were mortgaged under a deed, dated the 
llth February, 1809, fora sum of Rs. 800. 
The possession of the property mortgaged 
was to be taken by the mortgagee in lieu of 
the interest on Rs. 600, and the remaining 
sum of Rs. 200 was to bear an interest at 
6 per cent. compoundable at yearly rests. 
Another deed of further charge is alleged 
to have been executed on the same date on 
the security of the same property fora sum 


" of Rs. 200 carrying interest at 25 per cent. 


per annum simple interest, T'he. heirs of 
the original mortgagor sold their equity of 
redemption to one Bhairon Singh and «the 
present plaintiff obtdined a decree for re- 


e demption Against him. The plaintiff, there- 


fore, claims a decree for redemption against 
the morfgagees. In his plaint he - offered 
to pay Rs. 800, but claimed a deduction on 


e account of two items, one relating to the 


price of twenty trees, alleged by him to 
‘have been cut off by the mortgagees and 
Rs, 40 on account of the price received by 
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them regarding the share of one Ram Kuber 
Singh. The plaintiff also denied the deed 
of further charge and contended that noth- 
ing should be paid by him on account of . 
that deed. i 

The defendants-mortgagees claimed 
money on thé principal deed as well as on 
the deed of further charge and also certain 
sums of money on account of loss incurred 
by them in respect of a certain portion of 


the mortgaged property, for which. posses- 


sion had not been delivered to them by 
the mortgagors. a 


The learned Munsif of Haveli of Fyzabad, 
who tried the case, decreed the plaintifi's suit 
for redemption on paymentof Rs. 800 and 
interest on the sum of Rs. 200 forming part 
of the consideration of the said deed. He 
also held the.deed of further charge to have 
been provedas a valid deed and ordered 
the plaintiff to pay the money dus under 
the said deed. Hoe disallowed the claim of 
the plaintiff for deduction on account of the 
price of the trees cut and also the claim of 
the defendants on account of the loss incur- 
red by them on account of their not having 
obtained possession over the part of the 
property mortgaged. " 


The learned District Judge of Fyzabad on 
appeal modified the said decree and de- © 
creedredemption onlyon paymentof Rs. 80; 
the consideration under the principal mort- 
gage-deed together with interest on thé ~ 
sum of Rs. 200 forming part of the said’ 
consideration. The learned District Judge 
held that the deed offurther charge set up 
by.the defendants was not a genuine docu- 
ment and in his opinion it was not estab- 
lished that any consideration passed under 
the said deed. He also held that the said 
deed did not create any charge on the pro- 
perty but contained merely a personal - 
covenant on the part of mortgagors to pay 
the money under the said deed, and the 
plaintiff being merely a transferee of the 
equity of redemption and not the original 
mortgagors, could not be asked to pay the 
money due under the said deed. On these 
findings the learned District Judge allowed 
the plaintiff to redeem on payment of 
Rs. 600 plus interest on the sum of Rs. 200 
forming part of the said consideration. He 
accepted the appeal of the plaintiff so far as 
the money payable. under the deed of fur- 
ther charge was concerned. Regarding the. 
costs the learned District Judge ordered in 
‘his judgment that the parties will pay 


(1051. O. 1927] 


and receive costs in proportion to their fail- 
ure and success. 
In appeal it is contended on behalf of 
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is no force in the defendants’ appeat and 


we hereby dismiss it with cost8, __ 
The plaintiff-respondent has filed cross- 


the defendants-morigagees that their claim ‘objections and Rig learned Advocate has 


onaccount of the desd of further charge, 
dated the llth February, 1909, should be 
allowed and that the learned District Judge's 
finding regarding the consideration and 
validity of the said deed should not bs ac- 
cepted. It was also contended in appeal 
that the plaintiff should have been ordered 
to pay to the defendants for the loss incur- 
red by them on account of the non-delivery 
of possession by mortgagors over a portion 
of the property mortgaged. 

As to the first contention we regret we 
are unable to accept the argument of the 
learned Pleader for the appellants. 
learned District Judge has found as a mat- 
ter of fact that no consideration passed 
under the deed of further charge and has 
given very good reasons for the said finding. 
Sitting as a Court of second appeal we regret 
wecannot interfere with thesaid finding, the 
finding being one of fact and as such bind- 
ing onus and nothing has been shown, 
which would induce us to set aside that 
finding. 

Regarding the second point we are of 
opinion that it is a settled rule of law that 
‘if the mortgagee gets possession over the 
major portion of the property mortgaged 
and does not succeed in getting possession 
over a smaller portion of ths said property 
and chooses not to take any further remedy 
for recovery of possession of the portion of 
the property, for which possession has not 
been délivered to him, hs must be deemed 
to have acquiesced in the possession of a 
portion and atthe time of the redemption 
he should not be heard in support of his 
claim as to loss of interest on that account. 
This principle has been laid down by their 
Lordships of the Privy Oouncil in Partab 
Bahadur Singh v. Gajadhar Bakhsh Singh 
(1). This rule has been consistently follow- 
edin this Province. We only refer to a 
recent decision of one of us reported as 
Dubriv. Ram Naresh Singh (2). No other 
point wasurged before us by the learned 
Pleader for the appellants at the time of 
the hearing of the appeal. | 

We are, therefore, of opinion that there 


(1) 24 A. 521; 39 I. A. 148; 7 O. W.N.97; 4 Bom. 
L. R. 815; 8 Sar, P. C.J. 310 (P. 0.). 

(2) 93 Ind. Oas. 297; 30. W.N.176; A.L R. 1926 
Oudh 224; 13 O. L. J. 458. 


The, 


argued only on the question of costs, not 
having urged any other point. It is con- 
tended by the learned Advocate for the 
plaintiff that the learned Judge meant to 
award to his client costs of both the Courts 


| and the decree is wrong, because it awards 


to the plaintiff only costs of the Appellate 
Court in accordance with failure and suc- 
cess, In our opinion, the interpretation by 
the learned Advocate for the plaintif- 
respondent seents to be a correct one, but 
we would prefer his taking this matter to 
the learned District Judge, who can himself 
interpret his own judgment better than 
ourselves, 

The appeal fails and is dismissed with 
costs, The cross-objections are also dis- 
missed but without any costs. 

A. N; A. Appeal dismissed, 


MADRAS HIGH COURT. 
Civiu Revision PETITION No. 1283 or 1925, 
April 18, 1927. 

Present:—Mr. Justice Wallace. 
ALAMELU AMMAL-—PLAINTIFE— 

— PETITIONER 

VETSUS 
T. S. VENKATARAMA IY ER—DEBEFENDANT 
— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 28 (2), 
42—Refusal of final discharge, whether ipso facto 
terminates insolvency proceedings. 

The refusal, under s. 42 of the Provincial Insolvency 

Act, of final discharge of an insolvent does not 
ipso facto determine the insolvency proceedings. [p. 
166, col. 1.] 
Until and unless an adjudication order is annulled 
the insolvent’s property continues to vest in Oourt, 
and so long as that vesting remains, the insolvency 
proceedings cannot come to an end. [ibid.] 

Rowe & Co. v. Tan Thean Taik (2), followed. 

Maung Po Toke v. Maung Po Gyt (1), not followed. 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Acf, 

raying the High Court to revisethe order, 
dated the 7th August, 1925, of the Court of 
Small Causes at Kumbakonam, in E. P. No. 
2145 of 1925, in S C. S. No. 1947 of°1920 on 
the file of that Court. - 

' Mr. S. Subramania Iyer, for the Peti- 
tioner. © 


165 i 
Mr. K. 8. Desikan, for the Respondent. 
JUDGMENT.—This civil revision 


petition is against the order of the lower, 


Court in the matter of execution. The peti- 
tiener put in an execution petition praying 
for the arrest of his judgment-debtor (res- 
pondent). The respondent urged that he is 
still an insolvent and thatthe proceedings 
in insolvency are still pending, that the 
petitioner has not got permission of the In- 
solvency Court to open execution proceed- 
ings against him and that, therefore, the 
petition is notmaintainable. The respondent 
was adjudicated insolvent,on 6th January, 
1921. The petitioner, however, claims.that 
the insolvency proceedings have come to an 
end since the respondent applied. for and 
was refused a final discharge on 30th 
October, 1923. “The petitioner putin a peti- 
tion for review of that order which was dis- 
missed on 15th March, 1924. The present 
execution petition was putin on 30th April, 
1925. Itis admitted that the respondent's 
. adjudication has not been annulled. . 
The question for decision is, does the re- 
fusal, under s. 42 of the Provincial Insolv- 
ency Act, of a final discharge. ipso facto 
determine the insolvency proceedings? The 
lower Court has held that it does not, and I 
agree. It. is the order of adjudication which 
vests the property of the insolvent in the 
Court or in the Official Receiver (see s. 28). 
It would foilow that until and unless that 
order is annulled the property continues to 
vest in Court,and so long as that vesting 
remains, the insolvency proceedings can- 
not come to an end. It would ‘be 
absurd to hold that it was open toan execu- 


tion creditor without the permission of the 


Insolvency Court to arrest his judgment- 
debtor for not satisfying his decree-debt, 
when the assets of the judgment-debtor are 
not vested in him or under his control, and 
when the Official Receiver is still holding 
them for the benefit of the judgment-debt- 
or’s general body of creditors. Further, an 
order of refusal of a final discharge is not 
in itself necessarily final. There are cases 
in which rt may not be final. For example, 
the final order of discharge may be refused 
because the insolvent’s assets are. less than 
eight annasin the rupee but the insolvent 
may subsequently come into property: which 
would egable a dividend of more than eight 
annas to be paid and the Court might, on 
that, finally grant him an absolute order of 
discharge Obviously theinsolvency proceed- 
ings must in such a case be pending after 
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the first refusal to grant an absolute order 
of discharge. Itis true that Act V-of 1920 
does not provide that the pendency of an. 
insolvency proceeding shall be terminated 
in every case by annulment of adjudica- 
tion. Suchannulment is provided for by 
ss. 35, 36, 39 and 43. But these sections do 
not cover every possible case. It is clear 
from the scope of the Act that if a Court in- 
tends to bring the insolvency. proceedings. 
to anend and restore the status quo anté 
the insolvency, it must annul the adjudica- - 
tion, In every case where an order under 
s. 42 has been passed the Court might suo 
motu or on the motion of a creditor annul 
the adjudication, but until it is annulled 
the insolvency proceedings are still pend- 
ang. : 

Another indication that this is the correct’ 
view is, that while under s. 37 the order 
annulling the adjudication must be publish- 
ed, there is no section which says that the 
be 
published. The purpose: of publication is 
obviously to notify to the public that the 
insolvency has come to an end. Ifit comes 
to an end by an order of refusal to discharge, 
then it would be equally necessary to direct 
the publication of that order. That the 
Insolvency Court in the present case . 
did not close the proceedings is clear from 
the fact that the petitioner himself received 
a dividend from the Official Receiver on 26th 
November, 1924, 5 months before his execu- 
tion petition.and 1L months after the order 
refusing absolute discharge. It is now sug- 
gested that the payment might have ‘been 
sanctioned long before the order of refusal, 
but there is nothing on the record to war- 
rant that suggestion. 

There is asurprising lack of authorised 
reported rulingson this point of law. A 
case in Rangoon has been cited to the con- 
trary. The rulingis by a Single Judge re- 
ported as Maung Po Toke v. Maung Po Gai 
(1). Another learned Judge of the same 
Court has ruled to thecontrary effect in 
Rowe & Co. v.. Tan Thean Taik (2) and I 
find myself in agreement with the latter's 
view. 

In is not necessary to go into.the further 
question as to whether the execution petition 
is barred by limitation. The lower Court has 
made no error of law in holding that the 


‘insolvency proceedings were pending at the 


(1) 92 Ind. Cas. 142; 3 R. 492; A. I. R, 1926 Rang. 2, 
ROR Ind, Cas. 909; 2R. 643; A.I. R.1925 Rang. 
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time of the execution petition and thats. 28 
barred the application as no permission of 
the Insolvency Court was obtained. I, there- 
fore, refuse to interfere and I dismiss the 
civil revision petition with costs. _ 

V. N. V. Petition dissmissed. 


LAHORE HIGH COURT. 
Civin Case No, 131 or 1927. 
: June 23, 1927. 
Present:—Mr. Broadway, Acting Chief 
Justice, and Mr. Justice Bhide. 
MOHAMMAD FARID-MOHAMMAD 
SHAFI—PeEtitTioneRs ` 
7 VETSUS j 
COMMISSIONER or INCOME-TAX, 
LAHORE—RgseonDeEnt. 

Income Tax Act (XI of 1922), s. 66—Power. of 
Lahore High Court to issue mandamus to Commis- 
sioner of Income-tax to make reference—Specific 
Relief Act (I of 1877), 8. 45, scope of. -> 

Clause (1) of s. 66 of the Income Tax Act refers 
to the reference of a question of law either by the 
Commissioner on his own motion or on reference 
from any Income-tax Authority subordinate to him, 
and does not contemplate a reference at the instance of 
an assessee. [p. 167, col. 2.] 


Apart from the provisions of cl. (2) ofs. 66 of the 
Income Tax Act the Lahore High Court has no power 
to issue a mandamus to the Income-tax Commissioner 
to refer a question to the High Court, inasmuch as 
s. 45 of the Specific Relief Act which empowers 
certain High Courts to issue’ mandamus does not 
apply to the Lahore High Court. fp. 168, col. 2.] 

in re Abdul Kadir Marakayar & Co. (1) and 
Tata Iron and Steel Go. Ltd. v. Chief Revenue Author- 
ity, Bombay (3), distinguished. 

Messrs. Jaz Gopal Sethi and Fakir Chand, 
for the Petitioners, 

Mr. Jagan Nath Aggarwal, for ths Res- 
pondent. 

Broadway, Actg. O. J.—This is an 
application under s. 66 of the jIncome 
Tax Act asking fora mandamus to issue 
to the Income-tax Commissioner, directing 
him to refer certain alleged points of law 
to this Court for opinion, 

A preliminary objection has been taken 
by Mr. Jagan Nath Aggarwal, for the 
Commissioner of Income-tax, to the effect 
that the application is incompetent. The 
facts are briefly these: The Firm of Messrs. 
Mohammad Farid Mohammad Shafi was 
assessed to income-tax for the year 1923- 
1924 and again for the year 1924-1925. 
The Income-tax Officer excluded from 
assessment in both years certain large 
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“the assessable L 
, the assessees to pay a further sum oł 
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sums of money which the assestees claimed 
a rebate on as being rental of the factory 
end premises in*which the business was 
carried on, The assessees accepted this’ 
rebate, but preferred an appeal to the 
Assistant Commissioner against certain 
other matters in which they were unsuccess- 
ful. They then remained content with 
the position of affairs. In August 1926, 
however, the Commissioner of Inconie-tax, 
acting suo motu, sent for the record of 
proceedings and after giving notice to the 
assessees and hearing what they had to 
say included a sum of Rs. 40,500 which 
had been exempted from assessment in 
income, and called upon 


Rs. 6,414-8 0. The Commissioner of Income- 
tax twas asked to refer the question as to. 
whether this sum was liable to assessment 
to this Court, but refused to do so. 

Now the learned Counsel appearing for 
the assessees has admitted that this appli- 
cation does not fall within the purview 
ofthe second clause to s. 66, inasmuch as 
the order passed by the Income-tax Com- 
missioner was not passed either under 
s. 31 or s. 32 of the Act. He contends, 
however, that this Court has power to 
direct the submission of a point of-a law 
under the ‘first clause of s., 66. This is to 
the following effect :— 

“Tf in the course of any assessment under 
this Act or any proceeding in connexion 
therewith.........a question of Jaw arises, 


the Commissioner may, either on his own - 


motion or on reference from any Income- 
tax Authority subordinate to him, draw up 
a statement of the case and refer ib with 


his own opinion thereon to the High 


Court.” 

Tt will be seen that this clause refers 
to the reference of a question of law 
either by the Commissioner on his own 
motion or on reference from any Income- 
tax Authority subordinate to him. It 
does not contemplate a reference at the 
ifstance of an assessee. . Mr. Sethi urged, 
however, that this Court had power to 
issue a mandamus directing the Income® 
tax Commissioner to do what the Act 
gives him a discretion to do and În support 
of his contention cited three authorities. 


The first of these was In re Abdul Kadi» 


Marakyar & Co. (l), an authority which 
certainly supports his contention. He 


1 (ao; 
105i, 51 M. L. J. 650; 24 L. W. 664 (5. B.). 


= a 


99 Ind.® Cas. 221; 49 M. 725; A. I. R. -1926 Mad. | 


a 


168. . : 
next .referred to Sachdhiianandan Sinha v. 
Emperor (2) an authority which, also 
was placed on a decision of their Lord- 
ships of the Judicial Committee in Tata 
Iron and Steel Co, Ltd. v. Chief Revenue 
Authority, Bombay (3). . 
Now the Madras and Bombay cases pro- 
ceed on powers that these High Courts 
have wnder s. 45 of the Specific Relief 
Act. Inasmuch as that section. of’ the 
Specific Relief Act does not ‘apply to this 
Court, it is cléar that those two author- 
ities do not afford any agsistance in the 
decision of the point before us. The Patna 
case, however, would need consideration, 
but forthe fact that the correctness of the 
view in the authority cited has been 
doubted in Trikamjee Jiwan Das v. Com- 
missioner of Income-Tax, Bihar & Orissa 
(4). At page. 229* of the Report the 
learned Chief Justice says referring to the 
Privy Council case: l < 
“In the Bombay case which was a decision 
of their Lordships of the Privy Council, 
8. 49 of the Specific Relief Act, , which 
‘gives the three High Courts’ in the Pre- 
sidency Towns power to make orders in 
the nature of mandamus requiring specific 
acts to be done or forborne by persons 
holding a public office, was relied on but 
this section does not confer the same powers 
upon this High Court, and s. 66 of the In- 
come Tax Act, which differs in certain mate- 
rial respects from s. 51 of thefAct of 1918 
which was in force when the case cited was 
` decided, gives the High Court no power 
over the Income-tax Commissioner except 
to.the limited extent therein provided. 
The Court, however, by its order considered 
that it had jurisdiction, and ordered the 
Commissioner to state a case, which he has 
done, and it is not competent to this Court 
now to question the validity of that order.” 
The correctness of the view was also 
raised in Krishnaballabh Sahay v. Governor 
of Bihar & Orissa (5), where it was stated 


that “it was suggested by the learned Vakil 
(2) 88 Ind. Cas. 1014;. 3 Pat: 664; 2 Pat. L. R. 180 

Or.; 5P. L. T. 608; A. I. R. 1924 Pat. 644. 

° ©) 74 Ind. Cas. 469; 47 B. 724; 50 I. A. 219: 21 4. 

L. J. 675; 25 Bom. L. R. 908; A. I. R. 1923 Bom. 148: 

(1923) M. W. N. 603; 45 M. L. J. 295; 18 L. W. 379° 
9 0. & A. L. R. 783; 33 M. L. T. 301; 280. W. N. 307 
2 L. J. 16 (P. O).A ; 
e (4 . Oas. 170; 4 Pat. 224; (1925) Pat. 17. 

IR. 1925 Pat. 352. (1925) Pat. 17; A.T. 


(5) 06 Ind. Cas. 791; 5 Pat. 595; A. I. R. 1926 Pat- 


305; 7 P. L. T. 695 


- '*Page of f Pat.—[Hd.] | 
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appears to support him., Finally reliance, 
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for the applicant that this High Court had 
inherited from the Caleutta High Court 
much of its inherent jurisdiction including 
aright to issue a mandamus. In the cir- 
cumstances of the present application, I am 
content to leave the matter there. When 
the occasion arises the question can perhaps 
be further- diseussed with advantage, but 
it is noticeable to observe that even by 
s. 45 of the Specific Relief Act none of the 
High Courts therein mentioned can make: 
any order binding on a Governor.” 

In these circumstances I must hold that 
this Court has no power under s. 45 of the 
Specific Relief Act to issue the mandamus 
asked for. Section 66 (1) does not give that 
power and Iknowofno other enactment which’ 
“would enable us to make the order prayed 
for. Incidentally, as urged by Mr. Jagan 
Nath, it would appear that the Legisla- 


` ture has intentionally altered the old s. 51 


by dividing it into two distinct parts, leav- 
ing it discretionary in the Commissioner of ` 
Income-tax to make reference in certain 
circumstances while making it compulsory 
for him to do so, when circumstances arise, 
within the scope of the second clause to 
s. 66. wi AE. 
It was next contended that the -order 
passed by the Income-tax Officer was really 
one under s. 8l or s. 32, and that, therefore, 
s. 66 (2) would apply. A reference to the ° 
proceedings, as stated before us clearly 
shows that the order of the Commissioner 
was passed under s. 33: an order which 
appears to me to have been within his juris- 
diction. Whether the question involved was 
one which might well have been referred as 
urged by Mr, Sethi, isa matter with which 
we are not now concerned. 
The application is, therefore, dismissed. 
I leave the parties to bear their own costs. 
Bhide, Je—l concur. : om 
A. N. A. , Application dismissed,  . 
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MADRAS HIGH COURT. 
SECOND Civit APPEAL No. 1259 oF 1924. 
=. March 24, 1927. ` 
Present:—Mr. Justice Wallace. 
P. C. MUTHU CHETTIAR—Puarintirr—‘ 
: ÅPPELLANT < 
| VETSUS . 
RANGAPPA NAIDU AND OTHERS— 
DEFENDANT8— RESPONDENTS. 
Limitation Act (IX of 1908), Seh. I, Art, 182—Suit 


[105 L ©. 1927] 


to enforce money bond executed by surety. for pay- 
ment of money due under mortgage—Limitation— 
Art. 182, applicability of—Contract Act (IX of 1872), 
8. 128, effect of. > ; 


-A suit to enforce a simple money bond executed by- 


a surety for money due under a mortgage-bond bya 
third person, instituted more than 6 years after the 
expiry of the time fixed in the mortgage-bond is 
barred by 
no application. 

Section 128, Contract Act, which makes the 
liability of a surety co-extensive with that of the 
principal cannot have the effect of converting a suit 
‘against the surety on a mere money-bond into a suit 


for payment of money charged upon immoveable pro- - 


perty. ` | 7 
Second appeal against a’ decree of the 
Court of the First Additional Subordinate 
Judge, Madura, in A, S. No. 6 of 1924, (A. 5. 
“No. 107 of 1923 on the file of the District 
Court, Madura), preferred against thas 
of the Court of the District Munsil, 
Tirumangalam, in O. S No. 220 of 1922. 
Mr. T. V. Ramamurthi, for the Appellant. 
Mr. A. V. Viswanatha Sastri, for the 
Respondents, . ) 


JUDGMENT.—The point for decision 
is, whatis the Article of Limitation applicable 
to the cause of action against 3rd defendant. 
He was asurety ona simple money-bond 


for the payment of the suit mortgage-debt * 


by defendants Nos. 1 and 2.” He under- 
took to pay “if the principal and interest 
be not. paid as per that bond,” i. e, Hx. A, 
Under Ex. A the- period of the mortgage 
was ten months, but by a residuary clause 
it was stated that in default the mort- 
gagor will pay the principal and _ the 


accruing interest “whenever you demand.” . 


It is pleaded that, as the mortgagor was 
bound to pay ‘on demand’ at any time, the 
surety is equally liable. But plaintiff 
never atany time pleaded that he made 
any demand under this clause, and in his 
plaint has clearly stated only one date 
for his cause of action, viz., the date of 
expiry of the mortgage period. Hence 
-there has been no breach of the contract 
to pay on demand, no failure by the mort- 
gagor to pay as per that clause in the bond 
and, therefore, no liability on account 


of any such failure has fallen upon the- 


surety. 


Hence plaintiff is driven back’ on the 


limitation period applicable on the foot-- 


ing that the failure to pay as per the 
bond was only on the expiry of the mort- 
gage period, viz., in June, 1915. The suit 
was filed on 3lst March, 1922. Hence it 
is out of time unless plaintiff can call in 
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limitation. To such a suit Art. 132 has‘ 
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aid an Article of the Limitation Act ewhich 
gives a period of more thane6 years. He 
argues that Art. 132 applies, contending 
that the suitaseagainst the surety is a 
suit for payment of money charged upon 
immoveable property, because s. 128, Indtan 
Contract Act, makes the liability of the 
surety co-extensive with that of the princi- 
pal. Even so, I cannot see how that con- 
verts a suit against the surety on a mere 
money-bond into a suit for payment of 
money charged upon immoveable pro- 
perty. l ; 

Respondent raised a preliminary objection 
that no second appeal lies becausethe claim 
against the surety, which is now the 
only claim. agitated, ia of a small cause 
nature. I,do not consider it necessary to go 
into that as appellant’s case fails on the 
merits. ; 

Isee no reason to interfere and dismiss 
the appeal with costs. ` 

V. N, V. 


” 


Appeal dismissed. 


al 


OUDH CHIEF COURT. 
Seotion 25 AppuicaTion No. 24 or 1927, 
June 1, 1927. 

Present :—Mr, Justice Pallan. 
MENDI LAL-—APFLIGANT 
versus 


UDMI CHAND-—Oppostte PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
s© 17-—-Ex parte decree—Application to set aside— 
Tender in time but deposit late, whether sufficient. 

Presentation of a tender for payment within time 
is substintial compliance with ‘the provisions of 
g. 17 of the Provincial Small Cause Oourts Act. - 

Where an application for restoration of a small 
Gause suit dismissed ex parte is presented in time 
accompanied by a tender for payment, but the money 


ig not actually paid in till after the expiry of the 


prescribed period, the application cannot, therefore, 
be rejected on the ground that no -deposit of the 
amouut due was made as required by s. 17, 

Ganga Dhar-Baij Nath v. B. B. & C.I. Ry. (1), 
followed. eo “ 

Civil revision against an order- of the 
First Additional Judge, Small Oause Court, 
Lucknow, dated the Yth April 1927. 

Messrs. Murli Manohar and G. N. Mukeg- 


“jee, for the Applicant. 


Mr. Sri Ram, for the OppositesParty. 


JU DGMENT.—Thisisan application for 
revisionof an order passed by the Férst Addj- 
tional Judge of the Gourt of Small Oauses, 
Lucknow, rejecting an application for re- 
atoration ef a small cause suit which had 
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been dismissed ex parte on the ground that 
the applicant did not comply with s. 17 of 
the Provincial Small Oause Courts Acf. The 
proviso of that section runs as follows: — 

san applicant for an order to set aside a 

6creé passed ex parte...shall, at the time of 
presenting his application either deposit in 
the Court the amount due from him under 
the decree or in pursuance of the judgment, 
or give,security.” 

In this case the applicant maintains that 
by presenting a tender for payment of the 
amount due, he complied with the require- 
ments Of this section, and that the presenta- 
tion of this tender is equivalent to a deposit 
in ‘Oourt of the amount due. The only 
manner in which a payment ofthis nature 
can be made in Court is by means of a 
tender, for the actual money is not accepted 
until the tender has been passed and re- 
turned to the person making it. In this 
cass 30 days was the period allowed for 
filing the application and the 30 days 
would expire on the 24th of Febriary. The 
applicant presented his tender along with 
his applicationon the.23rd February. The 
Court held that this was not a deposit and as 
the money was not actually paid in till 
the 26th, the application was rejected, 

I have not been shown any authority of 
the Oudh Courts on this point but there 
is a recent authority of the High Oourt 
at Allahabad reported as Ganga Dhar-Baij 
Nath v. B. B.& C. I. Ry. (D. This case is 
entirely on all fours with the present case 
and it was there held thatthe presentation 
ofa tender within time was substantial 
compliance withthe provisions of 8.17. “No 
doubt this finding depends on the other 
fiading that the applicant did everything 
that was possible for. him to deposit the 
‘money at the time of presenting the ap- 
plication, Butin this case also I. find that 
bsyond making the tender the applicant 
could take no steps to deposit the money 
until the tender was returned to him. In 
my opinion, therefore, the learned Judge of 
the Court below placed too fine an interpre- 
tation upon the wordsof s. 17 ofthe Provin- 
ajal Small Cause Courts Act. 

I allow this application with costs and 
direct tha, the application for restoration 
be accepted and the case restored to its 
original pumber. ` a 
“G. E. Application allowed, - 


(1) 92 Ind. Cas, 522; 48 A. 342; 24 A. L.J. 328; A I. 
R, 1926 All. 602, 5 
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- MADRAS HIGH COURT. 

: Seconp O1vit APPEAL No, 744 or 1924. 
February 18, 1927. a. 
Present:—Mr. Justice Wallace: 


RANGASWAMI NAICKER AND ANOTHER 


Deranpants Nos. 2 AND. 3—APPELLANTS 
VETSUS f 
 VENKATAOHALA NAIOKER AND 

ANOTAER—PLAINTIFF AND DEFENDANT No. 1 

RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Decree-holder, delivery of possession to, in ouster of 
person in possession—Suit within 12 years from date 
of delivery—Limitation. ° : 

Where a decree-holder in execution of his décree 
obtains delivery of possession in ouster of those in 
actual possession on that date, a suit brought by 
him for possession within 12 years from such de- . 
livery is not barred by limitation, although the 
Uefendants were in possession both before and after 
the date of such delivery. 


Second appeal against the decree of the 
Court of the . Additional Subordinate 
Judge, Tinnevelly, in A. S. No, 178 of 1923 
(A. B. No, 1263 of 1922, District Oourt), 
preferred against that of the Court ofthe 
Additional District Munsif, Tinnevelly, in 
O. 8. No. 178 0f 1921 (O. S. No, 424 of 
1919), District Munsif’s Court, Koilpatti. 

Mr. K.S. Ramabhadra Ayyar, for the Ap- 
pellants. 4 

Mr. K. R. Rangaswami Ayyangar, for-the 
Respondents. 


JUDGMENT.—I am not prepared to 
re-appreciate the evidence regardiog the 
effect of the delivery under Ex. E. The 
Subordinate Judge has appreciated it from 
his point of view and I am not prepared to 


- re-open his finding ona question of ‘fact 


merely because the evidence of direct wis- 
nesses to what occurred some 15 years before 
they gave the evidence is of an uncertain 
nature. I must take it then that the deli- 
very under Ex. E, toplaintiffon 17th Septem- 
ber, 1907, was notshamorsymbolical but that 
he cameinto possession on that dateand ousted 
those already there, whether these were 
lst defendant or defendants Nos. 2 and 3. 
The only question then remaining, as the 
Subordinate Judge states, was whether 
defendants Nos. 2 and3 had proved posses- 
sion within 12 years of suit. As they were 
dispossessed on 17th September, 1907, if they 
werein possession before that date, they could 
not establish adverse pdssession for 12 years 
prior to suit, since the suit was filed on 15th 
September, 1919. It does not matter that 
the Subordinate Judge has not considered 
whether tbe oral lease pleaded by plaintiff in 
favour of defendants Nos. 2and 3in 1909 is 
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true or not, 
founded on the Court-auction purchase and 
delivery on 17th September, 1907, and not on 
the oral lease and the suit was fought on that 
ground. 

Isae no reason to interfere and dismiss 
this second appeal with costs. 

V. N. V, Appeal dismissed. 


raggen ag aana rani 


MADRAS HIGH COURT. . 
APPEAL Suit No. 216 oF 1923. 
“December 13, 1926. 
Present :-—Mr. Justice Krishnan and Mr. 
Justice Odgers. 


DANTULURI VENKATA NARASIMHA. ° 


RAJU AND ANOTHER—PLAINTIFFS— 
APPELLANTS . i 
VETSUS - 
DANTULURI CHANDRAYYA 
AND OTHERS—-DEFENDANTS Nos. 1 anD 3 To 11 
— RESPONDENTS. 

Court Fees Act (VII of 1870), s.7 iv-A, v (b)—Madras 
Court Fees (Amendment) Act (V of 1922), 8. 7, Sch. Il, 
Arte. 17-B—Suit to set aside decree for wmmove- 
able property—Ascertainment of value—Market value 
or statutory value under s.7, cl. (v)—Sutt by reverstoner 
to set aside decree against widow and reversioner— 
Valuation. 

In a suit to set aside a decree for immoveable 
property, the subject-matter of the decree is the 
immoveable property in the suit, and for purposes 
of valuation for Court-fees the statutory value of 
the immoveable property calculated under s. 7, cl. (o) 
(b) must be adopted and not the market value 
thereof. 

When in the Court Fees Act itself there is a 
special rule as to valuing property in suits for pur- 
poses of Court-fees, it is proper to take that method 
of valuation in preference to any other method to get 
the valuation where there is no indication that any 
other method should be adopted. 

Where a reversioner seeks to set aside a decree 
against him and the widow, the claim should be 
treated as relating to the entire decree and not 
merely toa part thereof. To such a case s. 7 iv-A is 
applicable and not Art. 17-B of the Second Schedule 
to the Act. | 

Appeal against a decree of the Court 
of the Subordinate Judge, 
in O. S. No. 27 of 1922, 

Mr. T. M. Krishnaswami Iyer, 
_ Appellants. l 

Mr. P. Somasundaram, for the Respond- 
ents. -` n 
: ORDER.—The -office has now sub- 
mitted its report and according to it, 
the appeal should be valued so faras it 
seeks to set aside the decree in O. 5. 
No. 46 of 1908 at Rs. 3,37,391 ‘and the, 


for the 


Oourt-fee on it is Rs. 3,502-7-0, This value ` 


Plaintiff's claim of title was 


. the decree 


Masulipatam, 
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is arrived at by excluding the moveable 
property in the suit as no relief is asked 
with ‘teference to it but calculating the 
‘value of the immoveable property under 
s.7 v (b) at ten times the revenue. It.,is 
clear that the appellants are asking for 
the decree to be set aside and the sub- 
ject-matter of that. decree so sought to 
be set-aside isthe whole of the immove- 
able property in that suit. .. 8 

~ One point raisedis whether the market 


‘value ofthe property should not be taken 


for the purpose of this valuation or whe- 
ther the statutory value should be adopted. 
We think the latter is the proper course 
as there is nothing in the Act to show 
that the market value is the true value 
contemplated in s,7iv-A. When there is 
inthe Act itself a special rule as to valu- 
ing property. in suits for Court-fees, we 
think it is propor to. take that method of 
valuation-in preference to any method to 
get the value where there is no indica- 
tion that any other method should be 
adopted. 
- It was also argued that as the present 
claimis' by a reversioner who isnot con- 
cerned to.have the decree set aside so 
long as the-widow lives, it should be 
treated asa claim to set aside a part of. 
only and not the whole of 
it and that as the exact value of the 
widow's life-interest cannot properly be 
estimated, 17-B of the Second Schedule 
should be applied to the case and not 
s.,7 iv-A. We are unable to agree with 
this contention. The decree cannot be 
treated as consisting of separate and inde- 
pendent parts with reference to the widow 
and the reversioner. Appellants were 
parties to the decree and it is binding on 
them so long as it subsists. Whether it be ` 
at once or after the widow's death that the 
cancellation of the decree will enure to 
their advantage,it is the whole decree they 
must get cancelled if they want such a 
relief and not a part ofit. It seems, there- 
fore, that, they must pay an additional 
stamp duty of Rs. 3,302-7-0 on this appeal 
memo, and we direct them o pay thag 
amount in one month from this date, l 
V.N. V. í 
Order accordingly. 


"479 . % 
PATNA HIGH COURT. 
Hrrest OIVILP APPRALS Nos. 156 AND 159 oF 
1 


August 9, 1927. . 
' Present :-—Mr. Justice Das and Mr. Justice 
ù Kulwant Sahay. 
DAMODAR PRASAD. AND oTHERS—~ 
PLAINTIFFS—ÅPPELLANTS 
é VETSUS | . 
MASOODAN SINGH AND oTHERs— 
° DEFENDsNTS—RESPONDENTS. 
Registration Act (XVI of 1908), s. 28—~Lease-deed 
—Intentional inclusion of small item of land for 
registration at a particular office—Validity of regis- 
tration—Inadmissibility of lease-deed—Hvidence | of 
tenancy aliunde, admissibility ofe—Part performance, 
effect of—Sub-lease—Estoppel of sub-lessee against 
denying title of his lessor—Deeds—Construction— 
Mistake in Survey Number—Land identifiable—Falsa 
demonstratio—Sub-lease yi of TAC nadi lands— 
Tenancy Act, applicability of. 
a a dispute the validity of the lease 
under which his immediate lessor holds. LP. 174, 


col. 1.) N 

at the Municipal and Survey Numbers 
ae Tea as given in a lease-deed do not tally 
with the boundaries does not affect the validity of 
“the lease where the land demised can be identified 
as lying within the boundaries. In such cases the 
mistake in the numbers is mere false description. [p. 
- 175, col. 2.] Roos er . 

‘he i ional inclusion in a lease of a small item 
one a in a different locality from that in 
which the bulk of the property demised lies, with 
the object of obtaining registration of the lease-deed 
at a particular Registry Office will not by itself render 
the registration of the deed at that place invalid. [p. 
177, col. 2.) i TIE 

; uer v. Janak Misir (1), Ram Sumran 
a Gobind ae Oy ane Durga Prasad v. Tamesh- 

followed. 
eer N E PA v. Sheo Sahoy Bhagut (3), 
Harendra Lal Roy Chowdhuri v. Hart Dasi Debi(4) and 
Biswa.Nath Prasad v. Chandra Narayan Chowdhury 
ean be proved by other evidence where 
ths lease-deed evidencing the transaction 1s inadmis- 
sible for want of due registration. A tenancy can be 
proved by the doctrine of part performance. |p. 178, 
` col.-2.j ; - ; 
iv. Aykup Ali Khan (7), followed. _ 

ee of agricultural lands under which the 
-Jessee is to hold possession of the sub-leased pro- 
making cultivation and proper manage- 
the fixed amount of rent falls within 
[p. 179, col. 


sub 
perty and by 


t to pa 
saa ah the Bengal Tenancy Act. 


1.] 
al from a decision of the Subordi- 
nated nage Monghyr, dated the 28th Oc- 


- fober, 1925.° 
°S. Dayal, B.K. Prasad, S. N. 
Roy 8 M. Mullick and Niamatullah, for 


Appellants. . 
Pe N.C. Sinha, S.N. Bose, T. P. 


Sinha, A. K. Gupta and S, Hasan Imam, 
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JUDGMENT. 


Kulwant Sahay, J.—These are ap- 


e Peals by the plaintiffs against the decision 


of the Subordinate Judge of Monghyr dis- 
missing his two suits, one of which was a 


“suit for rent and the other a suit in eject- 


ment, . ; 
It appears that one Khwaja Gauhar Ali 
Khan gave a lease of certain properties to 
the plaintiffs under a sadhaua pataua deed 
dated the 20th of August, 1912. The pro- 
perties given in lease were certain villages 
appertaining to Mahal Islamnagar in the 
District of Gaya and 1 dhur of land in Ma- 
halla Quhiapokhar otherwise known as 
Ghasiar Mahalla in the town of Monghyr. 
The amount advanced as zarpeshgi was 
“Rs. 43,(00 and the term of the lease was for 
18 years from 1370 to 1337 Faslis during 
which period the whole of the zarpeshgt 
money with interest was to be paid off from 
the usufruct of the lease-hold property. On 
the 16th of July, 1916, the plaintiffs gave a 
sub-lease ofthe properties under a katkena 
deed to Babu Masoodan Singh whois de- 
fendant No. 1 in these suits and to his bro- 
ther Khooblal Singh and his nephew 
Ajodhya Prasad Singh who were all mem- 
bers of a joint family. Khooblal Singh 
and Ajodbya Prasad Singh are the defend- 
ants second party in the rent suit out of 
which Appeal No, 156 arises: This sub-leare 
was ona rental of Rs. 10,100 for a term of 
14 years from 1324 to 1337. The sub-lessees 
‘executed a separate security bond to secure 
the dueand régular payment of the rental, 
mortgaging their immoveable proyerty. Jn 
1921 there was a separation amongst the 
members of the joint family of thesub-lessees; 
and Khooblal Singh and Ajodhya Singh, 
if appears, were not willing to retain the 
sub lease. They appear to have approached 
the plaintifislessors and an arrange- 
ment was.come to whereby the sub-lessees 
were to execute a deed of surrender and 
the lessors were to accept the surrender and 
to release the sub-lessees from the security 
bond, and after such surrender, Mascodan 
Singh,the defendant No. 1 was alone to take 
afresh sub-lease and to execute a fresh 
security bond in respect .of the properties 
which were separately allotted to him ‘by 
the partition amongst the members of the 
joint family. In accordance with this ar- 
rangement several documents were execut- 
ed on the 12thof June, 1921. One was a. 
deed of surrender executed by all the sub- 
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lessees in favour of the lessors; the other 
wasa patta executed by the plaintiffs of 
the lease-hold property in favouriof the de- 
feniant No.1 Masoodan Singh alone; the 
third was a kabuliyat or counterpart of the 
patta executed by Mas oodan Singh in favour 
of the lessors, viz, the present plaintiffs. 
This new sub-lease to the defendant No. 1 
was for a term of 9 years from 1329 to 1337 
F.S. and the annual rental fixed was 
Rs. 10,095 which was payable in four kists. 
It would be necessary to examine the terms 
of this sub-lease in detail when considering 
the various issues raisedin the suit. 
next document executed on that date was 
azamanatnama or a security bond. This 
was executed by the defendant No. 1 
Masoodan Singh for -himself and as the 
guardian of his two minor sons, by Shiva- 
nandan Prasad Singh the adult son of Ma- 
soodan Singh, and by Musammat Jajia 
Debi, the wife of Masoodan Singh. By this 
deed certain properties were mortgaged as 
security for the due payment of the rent 
under the sub-lease, © ` 


The plaintiffs’ case is that the rents have 
not been regularly paid and that a sum of 
Rs. 20,000 and odd is due on account of ar- 
rears of rent, principal with interest, and a 
sum of Rs. 3,000 is due to them on account 
of the defendants’ withholding certain papers 
which were made over to them at the time 
of the execution of the suk-lease and a sum 
of Rs. 75 is due to them as damages on ace 
count of the defendants’ not supplying the 
plaintiffs with copies of the jamabandi and 
other papers which under the terms of the 
sub-lease they were bound to supply every 
year, The plaintiffs, therefore, brought Suit 
No. 16 of 1924 out of which Appeal No. 156 
of 1925 arises for recovery of the. arrears 
of rent and damages and’ they prayed for 
sale of the properties covered by the secur- 
ity bond of the 12th June, 1921, One of 
the termscontained in the sub-lease was that 
if the sublessee failed to pay all the -consecu- 
tive instalments of any yearandno payment 
was made forany year then the lessors will 
be competent to dispossess the sub-lessee, 
The plaintifis allege that a forfeiture. has 
been incurred on account of non-payment of 
rent for more than one year and they ac- 
cordingly instituted Suit No. 63 of 1924, out 
of which Appeal No. 159 of 1925 arises, for 
ejectment of the defendants. di 5 


The plea of the defendants was that the 
leasehold properties were situated’ in the 
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District of Gaya and the Subordingte Fudge 


of Monghyr in whose Court the suits were 
instituted, had no jurisdiction to entertain | 


e the suits; that the registration of the sub- 


lease at Monghyr was invalid, inasmuch as 


_the lease-hold properties were situated 


beyond the jurisdiction of the Sub Regis- 
trar of Monghyr, and the 1 dhur of land in 
the town of Monghyr which was included in 
thelease was a fictitious property which 
had no existence and which it was fot in- 
tended to give in lease, and, that therefore, 
if was afraud on the Law of Registration, 
and the registration of the document at 
Monghyr was invalid. Inthe rent suit the 
defendants denied liability for damage for 


non-delivery of the papers and they raised 


a plea of payment of the rents, In the 
ejectment suit the defendants pleaded that 


full rents forthe years in suit were paid 


“and that no forfeiture had been incurred 


and that the clause as regards forfeiture 
was a penal clause to ensure regular pay- 


co and thatitcould not be enforced in 
aw, © ~ 


“The learned Subordinate Judge raised 
various issues, Issues Nos. 3 and 3 (a).run 
thus :— 

“9, Whether the one dhur of land alleg- 
ed to have been given in katkina to the 
defendants is a fictitious property inserted 
in the documents (kabuliyat and patta) 
for getting them registered in Monghyr 
District. “If so, is: the registration of the 
said documents a fraud on Registration 
Law and are the said documents invalid ? 

(a) Has this Court jurisdiction to try 
these two suits ? “ ' , 3 


Besides these two issues other issues were 
raised as regards the plea of payment and 
other pleas raised by the defendants. The 
learned Subordinate Judge at first tried 
only issues Nos. 3 and 3 (a) set out above 
and he found that the lease granted -by 
Gauhar Ali Khan to the plaintiffs as well 
as the sub-lease granted by the plaintiffs to 
the defendants were invalid inasmuch as 
the registration thereof was invalid in law 
He further found that the 1 dhur of land in 
the town of Monghyr was not iftended to b& 
given in lease orin the sub-lease and that 
the rest of the properties wefe situated 
beyond his jurisdiction and he accordingly 
held that he had no jurisdiction to enter 
tain the suits. He, therefore, dismissed 
the suits without trying the other issueg 
raised inthe suits, ` | 


.174 

The pigintifis preferred the present ap- 
peals.” When the appeals came up for 
hearing we were of opinion that it was 
necessary to have the findings of the Subor- 
dinate Judge on all the iscues raised in the 
sujts. Accordingly by our order, dated 
the 17th January, 1927, we remanded the 
cases to the learned Subordinate Judge 
under the provisions of O. XLI, r. 25 of the 
Code of Civil Procedure to record his deci- 
sion on all the issues. 1b 
dinate Judge has now recorded his decision 
on all the issues and has returned his find- 


The learned Subor-’ 
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ings to this Court to which objections have ~ 


been taken by both sides and the appeals 
have now been heard on ‘all the points 
raised by the parties, 


The questions for determination in these 
appeals are: (1) whether the sub-lease .was 
invalid as not registered according to l&w ; 
(2) whether the Subordinate Judge of 
Monghhyr had jurisdiction to entertain the 
suit ; (3) whether the plea of payment set 
upby the defendants is correct; and (4) 
whether the plaintiffs are entitled to eject 
the defendants, 


It may be noticed at the outset that the 
defendants impugn the validity not only of 
their own sub-lease but: also of the lease 
granted by Khwaja Gauhar Ali to the 
plaintiffs. This they cannot be allowed to 
do. A lessee cannot deny the title of his 
lessor. The defendants having taken a 
sub-lease from the plaintiffs it does not lie 
in their mouth to say that the plaintiffs 
‘had no title to the property aslessors. The 
validity of the lease of Gauhar Ali to the 
plaintifis is not, therefore, a proper question 
which can be considered in the present 
suits. The heirs of Khwaja Gauhar Ali 
are not on the record, and any decision on 
the point will not affect them. The question 
as regards the validity of the registration 
of the lease grantéd by Gauhar Ali to the 


plaintiffs can, therefore, be only incidentally 


referred to. ; 
The properties given in lease by Khwaja 
Gauhar Ali to the plaintiffs under the docu- 
ment (Ex. 1), dated the 20th of August, 1912, 
consist of six villages appertaining to 
Mahal Islaħnagar bearing Touzi No. 4069 
‘in the District of Gaya and 1 dhur of landin 
Makalla CGubiapokhar otherwise known as 
‘Ghasiar Mahalla, Pargana -Thana and Dis- 
trict Moħghyr. Itisthis 1 dhur of land in 
Monghyr which gave jurisdiction to the 
Sub-Registrar of Monghyr to register the 
- . e 
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deed. In the scheduleattached to the lease 
this 1 dhur of land is described thus: One 
dhur of land in Mahalla Guhiapokhar ma- 
roof Ghasiar Mahalla one of the quarters of 
Monghyr, Police Station Sub- Registry Office 
and District Monghyr, a Government estate, 
Survey No, 4633, Municipal No. 215—home- 
Sak land, the boundaries of which are as 
under :— 


Hast.—Lane and then house of Nawab. - 
Kunjra. i 


West.—Khas land. 

North.—Khas-compound and then public 
road. 

South.—Khas land. 

In the body of the kabuliyat executed by 
the defendant Masoodan Singh on the 12th 
pf June, 1921, (Ex. 3) the properties describ- 
ed ars exactly in the same terms as in tha 
lease of the plaintiffs themselves, bu: there 
is no schedule attached to the kabuliyat and 
the boundaries and the Municipal numbers 
etc., are not given. The paita executed by 
the plaintifis (Ex. F-1) is exactly in the 
same terms as the kabultyat (Ex. 3). There- 
fore the description of the properties must 
be taken to be the sameasthat contained 
in the lease granted by Khwaja Gauhar Ali 
to the plaintiffs. 

The learned Subordinate Judge. hag 
found that this 1 dhur ofland was nota 
fictitious property, but was a property 
actually in existence. He has, however, 
held that it was not intended that this 1 
dhur of land was to form the subject of the 
lease or of the sub-lease, and that the inclu- 
sion of this 1 dhur of land in the documents 
was merely with the object of giving juris- 
diction to the Sub-Registrar of Monghyr to 
register the deed, and the registration had 
been procured on committing a fraud on the 
Law of Registration. It appears from the 
eyidence on the record that Khwaja 
Gavhar Ali had two holdings in-the town of 
Monghyr, one No. 215 and the other No. 230. 
There was a survey of the area included - 
within the Monghyr Municipality, and it 
appears that the Municipal holding No. 215 
was surveyed in khasra plot No, 4633 and 
the Municipal holding No. 230 bore Survey 
Khasra No. 5101. The evidence on the 
record goes to show that both these hold- 
ings within the Municipal limits of the town 
of Monghyr were homestead lands. Exhibit 
2 which is the Municipal Register shows 
that the holding No. 215 belonged to Khwaja 
Gauhar Ali and. that the name of the 
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road or street where it was situated was 
Sarwan Bazar. This Register is signed by 


Khooblal Singh, Assessor of the Municipality, | 


and bearsdatethe23thofJuly, 1912. Exhibit 
2(a)is another extract from the Municipal 
Register which shows that the Municipal 
holding No, 230 also belonged to Khwaja 
Gauhar Ali and this was also situated in the 
road or street called Sarwan Bazar and this 
also bears thesignature of the same Asses- 
sor and the same date.. The boundaries of 
these holdings Nos. 215 and 230are given 
in these registers [Exs.2 and 2 (a))]. It is 
clear that the description of the 1 dhur 
of land as given in the lease granted 
by Khwaja Gauhar Ali does not tally in 
allits details with either of the two hold- 
ings as described in the Registers 2 and 2 
(a), The boundaries of the holding No. 215 
as given in the Register Ex. 2 are differen 

from the boundaries of the 1 dhur of land 
given in the lease. The boundaries, how- 
ever, do agree with those of the holding 
No. 230 as given in the Register 2 (a). 
holding No. 230 consists ofa larger area 
and only l dhur out of that area was given 
inthe lease. The northern boundary of the 
holding No, 230 in the Register 2 (a) 1s the 
road. In the lease the northern boundary 
of the 1 dhur of land is the khas compound 
and then the publicroad. On reference to 
the entry in column No. 6 of the Register 2 
(a) it appears that there was a_brick-wall 
compound enclosing the land forming the 
holding No. 230, and the description of the 
northern boundary in the lease as the khas 
compound must mean this brick-wall com- 
pound and the road must be further to the 
north of this compound wall. Thesouthern 
boundary in the Register 2 (a) is parti land. 
- The southern boundary of the 1 dhur in 
the lease is khas land. This means the land 
belonging to the lessor. As a portion of the 
holding only was let out the southern 
boundary must be the remaining portion of 
the land belonging to the lessor. The 
éastern boundary of the holding, in the 
Register 2 (a) is a lane. The eastern bound- 
ary of the 1 dhur in the lease is also a lane 
and then the house of Nawab Kunjra. The 
learned Subordinate Judge has referred to 
the deposition of Bansi Lal (P. W. No. 3) 
where he stated that the house of Nawab 
Kunjra is not just east of the gali (lane) 
which isto the east olihe 1 dhur of land. 
There is a house of some one else east of the 
disputed 1 dhur of land after the galt; and 
he waa of opinion that the eastern boundary 
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“the holdings lay was Sarwan Bazar. 
therefore, of opinion that there i no diffieul- 


175. 

is not sufficient to identify- the 1 dhur of- 
land. Iam of opinion, however,” that this 
deposition of Bansi Lal doesnot in any way 
create any difficulty to identify the 1 dhur of 
land, The eastern boundary both in the lease. 
as well asin the Register is the lane. The 
house of Nawab Kunjra was mentioned as 
a further boundary in the lease, and if there 
was another house between the house of 
Nawab Kunjra and thelane thisfact does 


- not inany way make it difficult to fix the 


identity of the land. It must be ‘hear the 
house of Nawab Kunjra andthe lane, The 
western boundary of the ‘holding No. 230 
in the Register is Imamuddin, This bound- 
ary is of the larger area. The western 
boundary in the lease is khas land; that 
must be the land of the lessor after exclud- 
ing the 1 dhur which was given in lease 

Therefore, all the four boundaries tally, 
and this description is sufficient to identify 
toe land included in the lease. It is true 
that the Municipal holding number and the 
Survey Number as given inthe lease do not 
tally with these boundaries butif the land 
can be identified as lying within the bound. 
ariés, the mistake in the numbers of the 
holding and theSurvey khasra would bea 
mere false description. The learned Subor- 
dinate Judge has referred to the fact that 
the Municipal Registers [Exs. 2 and 2 (a) | 
show that the holdings Nos. 215 and 239 
were in Sarwan Bazar and that there was 
nothing to show that they werein Guhia- 
pokhar as given in the lease. Upon the 
evidence there can be no doubt that the 
holdings’ are situated in Guhiapokhar 

Sarwan Bazar isthe name oftheroad or street 
in which the holdings are situated and the 
quarter is locally known as Guhiapokhar or 
Ghasiar Mahalla. Plaintiffs’ witness No. 2 
Girija Prasad Singh who isa clerk in the 
Municipality says: “I know Mahalla Ghasiar 
Tola alias Guhiapokhar of this town 

Khwaja Gauhar Ali Khan has two holdings 
in the said mahalla”, and then he refers to 
the holdings Nos. 215 and 230 and to the 
entries in the Registers 2 and 2 (a). This 
evidence goes clearly to show that the two 
holdings Nos. 215 and 230 were situated in 
Mahalla Ghasiar Tola although the Register 
shows that the name of the stfeet in whith 


Iam, 
ty in identifying the land whi i 
cluded in the lease. l i = Wika = 
The next question is, whether it was 
intention of the parties that this ] dur of 


, whether this was afraudulent act. 


76 oe 
land should forma part of the lease or it 
was mentioned.in the lease merely with the- 
object of giving jurisdiction to the Sub- 
Registrar of Monghyr to register the lease. 
The fact that the object of including 
this 1 dhur of land in the lease was 
to give jurisdiction to the Sub-Ragis- 
trar of Monghyr to register the .lease 
cannot be denied. The other proper- 


ties were situated in the District of Gaya. 


The parties were residents of Monghyr and 
a journey to Gaya for the purpose of register- 
ing.the deed would cause inconvenience and 
extra cost to the parties. The 1 dhur was, 
therefore, purposely included in the lease 


with the object of getting the document j 


registered at Monghyr. There is nothing 
wrong in doing so. Theonly question is 
If it was 
really intended by the parties that this 1 
dhur of land should form a part of the lease 
there seems to be, nothing fraudulent in 
including this 1 dhur in the lease. It has 
been found that theland belonged to Khwaja 
Gauhar Ali. The idéntity of thé: land can- 
be established on reference to the boundaries 
given therein and there is no reason to sup- 
pose that the parties did not intend that 
this 1 dhur of land should not be included 
in the lease. I am of opinion. that there was 
no fraud practised by either party and this 
l dhur of land was intentionally included. 
with the object that if should forma part 
of the lease so that the documents creating 
the lease might be registered at Monghyr. 

In Jasoda Kuer v. Janak Misir (1) it was 
held by a Division Bench of this Court that 
where a vendor inorder to enable him to 
register a sale-deed relating to certain 
property in the office ofa particular Bub- 
Registrar obtains a conveyance in his:own 
name of certain property situated within 
the jurisdiction of that Sub-Registrar and 
then includes it in the sale-deed executed 
by him, the registration of the sale-deed by 
that particular Sub- Registrar, in the absence 
of any intention to defraud, is perfectly 
valid although it may be discovered subse- 
quently that the person who conveyed the 
property to the executant had no title, 
Tae present aase is stronger than this case. 
In the present case the title of Gauhar Ali 
is proved amd the property was not a ficti- 
tious property. The same view was taken 
in Ram Sumran Prasad v. Gobind Das (2). 

(1) 92 Ind. Cas. 1034; 7 P. L. T. 507; 4 Pat, 334; A. I.- 
R. 1925 Pat. 787. i . 

(2) .99 Ind, Oas, 782; 7 P, L, T; 821; 3 Pat, 646; A, I, 
R, 1926 Pat, 082, ` : e 
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J. 484; 16 Bom. L, R. 400; 12 A. L. J: 714; 


(105 I. ©. 1927) ` 


The case of Baij Nath Tewari v. Sheo’ < 
Sahay Bhagat (3) has no application to the 
facts of the present case, That case was . 


„decided with reference to’ its own facts.’ 


There it was found that the description 
of the property given in the deed was er- 
roneous and insufficient for the purposes 
of identification, and that, therefore, the 
registration of the document was invalid. 


. In the present case itis found that there 
is no difficulty in identifying the property. 


“In Harendra Lal Roy Chowdhuri v. 
Hari Dasi Debi (4) one of the parcels 
of land included in the mortgage which 
gave jurisdiction to the Registrar of 
Calcutta to register the deed was de- 
scribed as premises No. 25, Guru Das 
Street, Jorasanko in the town of Calcutta. 
It was found that there was no such pro- 
perty in existence. At the trial it was 
sought to be made out that there was-a 
mistake in the description of that parcel 
words “ Ashutosh 
Dey’s Lane” should be substituted for - 
“ Guru Das Street.” Their Lordships of 
the Privy Council observed that it was 
proved that there was not and had never 
been any such property as No. 25, Guru 
Das Street in Calcutta and thatthe defend- 
ants had proved that the property lying 
within the metes and bounds set out in 
parcel No, 28 and which was the premises in 
Ashutosh Dey’s Lane and which-the plaint-' 
ifs sought to make out was the parcel 
intended to be mortgaged, did not belong 
to the mortgagor at the date of the mort- 
gage and that it had further been proved . 
that the mortgagor had not at the date 
of the mortgage. and never had had any 
interest in the property within those metes 
and bounds. Under the circumstances it 
was heldthat the registration of the deed 
was invalid. Their’ Lordships, however, 
further proceeded to observe as follows: . 
“ It follows, therefore, that No. 25, Guru: 
Das Street, which is the parcel No. 28, 
was a non-existing property. It was no 
doubt open to the plaintiff to prove that 
there wasaclerical or other error in the 
description of the property, and that in 
fact an existing property situate in Calcutta 
was intended by both parties to be mort- 


‘gaged. and to be described in parcel No, 


18 O. 556; 9 Ind. Dec. (x. s.) 372. 
4) 23 Ind. Cas. 637; 41 C. 972: 27 M. L. J. 80: 


(1914) 
M. W. N. 462; 16 M. L. T. 6: 18 


C, W. N, 817; 190. L. 
IL. W, 
1050; 411, A, 110 (P, O.). 


t 
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28. But there is not a-particle of evidence 
that such was the case.” Had the premises 


No, 25 Ashutosh Dey Lane belonged to 
.* It is not necessary to consider the evi- ' 
“dence as to whether Khwaja Gauhar Adi 


the mortgagor at the date of the mortgage 
the decision of their Lordships would have 
béen otherwise. In the present case it has 
“been found that both the Municipal hold- 
ing No. 215 and the Municipal holding 
No. 230 did belong to Khwaja Gauhar Ali 
at the date of the lease. Evidence has 
bean given in the present case that the 
description of the property was-erroneous 
‘In so far as the Municipal holding number, 
and the Survey Number were concerned, but 
that their description of the land by bound- 
aries was correct. The. case of Harendra 


Lal Roy Chowdhuri v. Hari Dasi Debi (4),. 
therefore, does not help the defendants in” 


the present cage. ` 

In. Biswa Nath Prasad v. Chandra Nara- 
yan Chowdhury (5) the mortgage-bond which 
purported to mortgage a share in a village 
in the District of Darbhanga and 1 kauri 
share in a. property in the District of 
Muzafferpur was registered in the District 
of Muzafferpur. The 1 kauri share had 
been purchased by the mortgagor shortly 
before the execution-ofthe mortgage with 


the view that he might be able to register 


the mortgage in Muzafferpur. In that case 
there was- no registered instrument of sala 
as- regards the 1 kauri share, nor was it prov- 
ed that there had been a delivery of posses- 
sion of this 1 kauri share tothe mortga- 
gor so as to- give: hima title to the pro- 
perty. Their Lordships found that the 
parties did not intend that this 1 kauri 
share should vest in the mortgagor or that 


it passed. under the mortgage, and, that, ` 


consequently, the registration of the mort- 


gage-deed was invalid. In the present: 


case it is proved that Khwaja Gauhar 
Ali had title to the 1 dhur of land in- 
cluded in the lease. This case also, there- 
fore, does not-help the defendants in the 
present suit. 

Both: the: cases:‘just mentioned were con- 
sidered by 
Allahabad High Court in Durga Prasad v. 


` Tameshwar Prasad (6) and it was held that: 


where a-sale of immoveable property is 
a bona fide sale, the inclusion of a small 
plot of land in a différent locality from the 
bulk of the property sold for the purpose 
of. obtaining the registraticn of the sale- 


(5) 63 Ind. Cas. 770; 48 O. 509; 48 I, A, 127 (P. O). 
(6) 82 Ind. Oas. 243; 46 A, 754; A. L R. 1924 All, 897; 
LR 5A 509 Civ, = 0 i 
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deed at a particular place will not of itself 


a Division. Bench of the 


"ae 


t 


render the registration ofthe deed at tha” 


place invalid. .. 


or the plaintiffs had possession over this 
l; dhur of land: -The plaintiffs have given 
‘evidence that they were in possession of 
this I dhurof land and that they had let 
it out toa certain Bengali Tamoli ard had 
realised rent from him. The learned Bub- 
ordinate Judge has found: that this was 
false, Most likely they did not settle the 
land with Bengali Tamoli, but as I have 
said above, it is not open to the defend- 
ants to contest the title of their lessors. 
The principle involved in s. 115 of the 
Indian Evidence Act would apply, and it 
‘must beheld that Khwaja Gauhar Ali 
had title and possession and the plaintiffs 
also acquired title and possession under 
their lease from .Khwaja-Gauhar Ali, As 
to whether the defendants themselves took 
actual possession of this 1 dhur of land 
or not is not of much consequence if the 
property was in existence and if the plaint- 
iis: put the defendants in a position to 
take, possession of the properties so that 
the defendants if they liked could take 
actual possession of it. The question as to 
whether the defendants did actually take 


possession is not a question of any im-. 


portance in the present case. I am, therefore, 


of opinion that the sub-lease on the basis ` 


of which the present suits have been in- 
stituted was properly registered at Monghyr 
and if was not invalid for want of registra- 
tion. ` <3 a 

As regards the question as to whether 
the learned Subordinate Judge of Monghyr 
had jurisdiction to entertain the present 
suits, it isclear that upon the finding as 
to the existence of the 1 dhur of land and 
the inclusion thereof in the sub-lease, the 
Subordinate Judge had jurisdiction to en- 
tertain the suits. The learned Advocate 
for the defendants admitted that there was 
no doubt as regards the jurisdiction of 
the Subordinate Judge to entertain the 
suit for rent inasmuch as the player waa 
for sale of the properties. given in cectir- 
ity by the defendants and all thosé proper- 
ties lay within the jurisdiction of the 
Subordinate Judge of Monghyr. As r&gards 
the suit in ejectment,I am of opinion thas 


that suit also was within the jurisdiction of 


the Subordinate Judge. 


Mr, Hasan Imam has argued’ that evenif 


“ 
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the el dhur of land in the town of Monghyr 


was includéd in the lease of the plaintiffs, 
the syb-lease was only as regards the vil- 


Jages in the District of Gaya and he refers . 


to the termsof the second patta and kabu- 
liyat [Exs.. F (1) and (3)] where it is 
stated that the property let out in katkina 
lease was the mustajiri interest’ of the 
plaintiffs “in the said: mauzas” and his 
argument was that the said mauza refer- 
red to the villages in the District of Gaya 
and not tothe 1 dhur of land in the town 
of Monghyr, It is true that it is stated 
in the katkina patta as well as in the 
kabuliyat that the lessor’ let out their 
mustajiri -interest “in the said mauzas `“ 
but the description of" the said mauzas ” 


apparently included notonly the villages, 


.in the District of Gaya but also the 1 
dhur of land in the town of Monghyr. 
Both the patta and the kabuliyat open 
with a description of the property given 
in lease by Khwaja Gauhar Ali to the 


plaintiffs and the 1 dhur of land in the ` 


town of Monghyr is included therein. The 
pitta andthe kabuliyat then state that the. 
lessors had sub-let “ the said lease-hold pro- 
perty " in katkena to Khooblal Singh and 
others under the first sub-lease dated the 
16th of July, 1916, and it is stated that the 
said katkinadars had been in possession and 
occupation of “ the lease-hold property”, 
After reciting the firstsub-lease, the patiaand 
the kabulryat of the 12th of June, 1921, go on 
to state the fact of the partition amongst 
the members of the joint family of Khoob- 
lal Singh and others, and the fact that 
Khooblal Singh and Ajodhya Singh did 


not like to have the katkina settlement - 


of “the property” any longer and that 
Masoodan Singh was desirous of continu- 
ing the sub-lease by allowing the original 
thika patta of the year 1916 tò stand, 
The patta and the kabuliyat then state 
that the lessors had agreed to comply with 
the request of Masoodan Singh and others 
and to let out “the lease-hold property” 
in katkina to Masoodan Singh. It is clear, 
therefore, that what was intended to “be 
given in gub-lease was not only the vil- 
lages lying inthe District of Gaya but 
also the,l dhur of land’ in the town of 
Monghyr,—in fact the whole of the lease- 


. hold property given by Gauhar Ali to the - 


` plaintiffs. In the deed of surrender (Ex. 
4, page 34 of the paper-book, part III) 
which was executed by the present defend- 


ant No, 1 Masoodan Singh along with hig 


` Am remenan a Saya "n war 
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co-sharers,.Khooblal Singh and Ajodhya 
Prasad Singh, there is a clear recital that 
the villages in the District of Gaya as 
well as the 1 dhur of land in Guhiapokhar 
in the town of Monghyr had been taken 
in sub-lease by them and that they were 
surrendering the sub-lease of the villages 
in Gaya as wellas of the 1 dhur of land 
in Guhiapokhar in the town of Mongbyr. 
Again inthe zamanainama or the security 
bond (Ex. 10) executed by Mascodan Singh 
and others there is also a clear ad- 
mission that the 1 dhur of land in Guhia- 
pokhar in the town of Monghyr had been 
taken by them infsub-lease from the plaint- 
ifs and .that the security bond was execut- 
ed for the due payment of the rent of the 
sub-lease. The first katkina of the 16th of 
July, 1916, alsospeaks of “ the lease-hold 
property ° which includes the village in 
Gaya as well as the 1 dhur of land in 
Monghyr. Thereis, therefore, no substance 
in the contention of the learned Counsel 
for the defendants that the 1 dhur of land 
was not included in the sub-lease, there is. 
a clear admission by the defendants in the - 
deed of surrender as well asin the secur- 
ity bond that the 1 dhur ofland was includ- 


edin the sub-lease. 


It is contended on behalf of the appel- 
lants that even if the registration of the 
sub-lease be invalid the tenancy can be ` 
proved without proving the written lease 
which may be inadmissible for want of 
registration, and he refersto Amir Ali v. 
Aykup Ali Khan (7). Thereisa good deal | 
of.force in this contention, andit is clear 
that even if the registration of the sub-, 


lease be invalid the tenancy can be proved: 


otherwise ; and in the present case there. 
can be no doubt upon the evidence on the, 
record that the tenancy was created. The. 
tenancy can also be proved by the doctrine 
of part performance, a j 
The next question for consideration is- 
the question of payment. ; 
[After considering the evidence His Lord- 
ship continued:—] |, 
I am of opinion that the payments 
alleged by the defendants have not been 
proved. . i 
The question next arises that, if the. 
paymenis alleged bye the defendants had- 
not been proved, are the- plaintiffs entitl- 
ed to a decree in ejectment. The sub-, 
lease expressly provides that if the sub- 


(7) 25 Ind, Oaa, 509; 410, 347; 19:0, L. J, 428, 


(105 I. O. 1927] - 


lessees fail to pay off the consecutive: in- 
Btalments of a year, and if they do not 
make any payments for, that year, then 
the lessors would be competent to dispos- 
Bess the sub-lessees from the lease-hold 
property and take direct possession there- 
of. Upon the evidence there has been a 
breach of covenant and the forfeiture has 
been incurred. The entire rent of 1331, 
remained unpaid. The plaintiffs’ case is 
that the sub-lease’is governed by the Ben- 
gal Tenancy Act and s. 66 of. tHe Act ap- 
plies, On the other hand, it is contended 
that the sub-lease is governed not by the 
Bengal Tenancy Act but by the Transfer 
of Property Act and s. 111 of the Transfer 
of Property Actapplies. I am of opinion 
that the sub-lease in question is-governed 
by the Bengal Tenancy Act. The lease 
was of agricultural lands and the katkina- 
dar was under the terms of the sub-lease 
to hold possession of the katkina proper- 
ty and “ by making cultivation and pro- 
per management to pay the fixed amount 
of rent regularly.” It is, however; not 
necessary to consider the matter in detail 
as Mr. Hasan Imam for the defendants 
prefers to apply the provisions of s. 66 of 
the Bengal Tenancy Act to that of the 
Transfer of Property Act and he concedes 
that the Bengal Tenancy Act would ap- 
ply. A forfeiture has thus been incurred 
and the plaintifis are entitled to posses- 
sion. 

The other points raised by the other is- 
sues have not been pressed by either party. 
Nothing has been said on behalf of the 
plaintiffs as regards claim for damages 
for non-delivery of papers. The result 
is that the rent suit must be decreed for 
the entire amount of rent with interest as 
claimed. The claim for damages for non- 
delivery of papers will be dismissed, and 
a decree will be made for the realization 
of the total amount of rent due according 
to tha account given in he plaint with 
interest on the entire amount at 6 per cent. 
per annum. A decree will bs made for 
sale of ths properties mentioned in the 
security bond and set out in the sch. 
IL to the plaint for realization of the amount 
found due. The Appeal No. .156 of 1925 
arising out of the Rert Suit No. 16 of 1924 


will be decreed. The plaintiffs would be: 


entitled to their costs in proportion tothe 


amount decreed in this Court as well as- 


in the Oourt balow with interest thereon at 
6 pər cent, psr annum, 
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giving rise to Appeal No. 159 will also be 
decreed with costs in both Courts. The de- 
cree, however, sha]lnot be executed if the 
amount found dua-and the costs of the 
suits are paid into the Court within six 
months of the date when the decree in the 
rent suit is prepared and the amount is 
ascertained. Having regard to the circum- 
stances of the case and theamount involv- 
ed we are of opinion that the period 
should be extended to six months in the 
present case. The Appeal No. 159 of 
1925 is, therefore, decreed in the terms stat- 
ed above, fe 

Das, J.—I agree. 


A, N. A. Appeals accepted, 


. MADRAS HIGH COURT. 


Civit Reviston PETITION No. 678 or 1922, 
October 18, 1926. _ 
Present:—Mr. Justice Ramesam and 
Mr. Justice Reilly. 
MOSAFKANNI RAVUTHAR AND OTHERS 
— DEFENDANTS—PETITIONERS 
Versus 
DORAISAMI alias GAURI VALLABHA 
 THEVAR AVL., ZEMINDAR or SIV A- 


GANGA— PLAINTIFFS —RESPONDENTS. 

Inam—Inam held in shares—Alienation by inamdar 
—Liability of alienees to pay poruppu to zemindar, ` 
whether joint or several—- Separate possession of plots, 
effect of—Landlord and tenant—Assignment of 
tenancy—Assignee's liability for rent—Privity of 
estate—He-assignment, effect of. 

Where an inam held in shares by an inamdar 
under a zemindar is assigned by him to several. 
persons, if the assignees hold their respective shares 
in physical severalty, each of them is separately 
liable to the zemindar for his share of poruppu only | 
and if the alienees are jointly in possession as ten- 
ants-in-common of the whole, even if such possession 


is through sub-tenants, they will be jointly liable for 


the poruppu though it will be open to them to cut 
down their liability by division. [p. 182, col. 1.] 

[Case-law discussed. | 

Per Reilly, J.—The liability of the assignee ofa ` 
lease-hold by reason of privity of estate to pay rent 
to the landlord arises with the assignment to him 
and ceases with a re-assignment by him and the 
liability and the privity extend to the whole of the 
premises covered by the assignment and no further. 
Accordingly, the assignee of a lessee-tenant-in-com- 
monymust be liable for the whole of the rent of the 
property to which his tenancy in-common relates. [p. 
183, col. 2.] a ü j 

When the assignees of the tenants-in-common 
divide the land among themselves and take separate 
possession of separate plots according to th€ir shares, 
there is, in effect, a re-assignment to each sharer 
among them by all ths other sharers of their jnterest 
inthe land allotted to him and from that moment 
the liability of each alienee as a tenant-in-common 
to pay rent for the whole land ceases and he bscomes. 
liable only for the rent oa the land ‘allotted to him 
at the division, *[p. 183, col, 4; p. 184, col, 1.] . ; 
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Petitfon under s, 25 of Act IX of 1837 
praying thesHigh Court to revise the decree 
cf the Court of the Subordinate Judge of 
Ramnad at Madura in S., ©.: S. No.155 of 1920. 

FACTS appear from the judgment of 
Reilly, J. 

The case came on for hearing before 
Spencer and Ramesam, JJ. and their Lord- 
ships passed the follwing 

ORDER.—The Subordinate Judge did 
not dtcide the questions of fact necessary to 
be determined before applying the law as 
to the liability of alienees to pay rent upon 
Jands not in their occupation. 

Certain of the defendants raised .the 
defence that poruppu was being collected 
separately in proportion to the shares owned 
by them. It is clear that the village con- 
sists of 18 shares or vrithies, but it is not 


clear whether the owner of each of these . 


shares is in occupation of all the other shares 
besides thoss in his name, 

We must, therefore, call for a finding 
whether the village is being. held by a 
number of share-holders each in separate 
possession of his own holding or whether 
they are all in joint possession of all the 
landsin the village. Finding to be return- 
ed within two months. Ten days for ob- 
jections. Hither side may adduce addition- 
alevidence. Ifit is found that each share- 
holder is in separate occupation of his 
share there will be further separate findings 
as to the amounts due and the amounts 
paid upon his holding. 





In compliance with the above order, the 
Subordinate Judge of Ramnad at Madura 
submitted the following 

FIN DINGS. P 


ik 
3. Issue I.—The Vakils on both sides stat- 
ed that they have nofurther evidence to offer 
and that the evidence on record of defendants’ 
witness No. 1 is to the effect that the share- 
holders are not in possession of any separate 
plots of land but that they divided the total 
produce according to their respective shares 
in the 3/4th village which belongs to the 
_ Chatram, This is my finding on issue 
“No. 1. Ash result of the finding on issue 
1, no finding on point2 is called for, 





The case again came up for hearing and 
the folowing order was passed:— 

ORDER.—We are unable to accept the 
findings.. We asked for a finding whether 
pach share-holder was in jointe possession 
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of the whole village but we have had no. 
‘answer to our question. The Subordinate 
Judge accepted the statement of the Vakils 
that the evidence of D. W. No. 1 was that 
the share-holders werenotin possession of 
any separate plots of land. Defendant 
witness. No l'as evidence has been printed. 
Nowhere in his deposition has he denied that 
any of the share- holders are in actual physi- 


‘cal possession of the land. ‘The Vakils on. 


either side are notin a position to supply us 
with the facts upon which the application 
of the law depends. But Mr. Kuttikrishna 
‘Menon, Vakil forthe first respondent, states 
that his instructions are that all the 
defendants are tenants-in-common of the 
whole village, raising crops and dividing 
the produce according to their shares. The 
case must go back for a finding: — 

(1) Whether any single individual of 16 
defendants or any combination or combina- 
tions or sets of them is in separate posses- 
sion of definite plots in thé village ? 

» (2) Whether the land is cultivated through 
tenants, and if so, whether those tenants are 
lessees from only some or from all of the 
defendants? 

(3) Same as issue No. 2 upon which find- 
ings were called for on the last occasion. 
Hach side may adduce fresh evidence. 
Findings to be returned by July 31st. Ten 


days allowed for objections. 





The learned Judge submitted the following. 

FINDINGS.—“After remand, evidence 
was adduced on both. sides on these points. 
KAN Under point 1, I find that. . 
there is separate possession only as regards 
wet land. 

As regards point 2 thé evidence is clear 
that as regards wet land, the sharers are 
enjoying them through tenants but the dry 
lands which are undivided, have to the 
extent ofhalf,72 e., 12 shares, been leased by 
all the sharers to certain tenants under a 
perpetual lease. The other half is in the 
possession of tenants who have got rights of- 
occupancy in the lands. Half of this half, 
l. €, 81x shares form portion of the subject- 
matter of the suit along with the previous 
half of 12 shares. The nanja lands have’ 
been leased separately by the sharer to the 
individual tenants, .1 find accordingly 
under point 2, 

Point 3.—In the frst point remanded, I 
have found thet there is separate posses 
sion as regards wet land but not as regards 
dry land, Though there is no separate pos 
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session of dry land, the ascertainment of 
liability of the tenants has been made easy 
in this case by the statement which sets 
out the extent of liability of each tenant. 
That statement shows the liability even 
though the dry land is not divided. Under 
point 3,I find that each sharer is not in 
possession of his complete share of wet land 
and dry land but the extent of liability has 
been stated in the additional written state- 
ment and alsoin the evidence as Rs, 8-8-9 
per share, 





The petition came on for final hearing on 
llth October, 1926, before Ramesam and 
Reilly, JJ. ; 

Mr. K. V. Sesha Iyengar, for the Peti- 
tioners. 

Mr. Kuttikrishna Menon, for the Respond- 


ents. 
JUDGMENT. 

Ramesam, d.—The finding of the 
Subordinate Judge is accepted. The find- 
ing is to the effect that the wet lands are 
divided between the severalsharers and each 
sharer is in enjoyment of hisspecific share, 
As to the dry lands, half of them are enjoyed 
by the sharers as tenants in-common by 
being held through permanent lessees and 
the other half similarly through occupancy 
tenants. The sharers are not in physical 
possession of the dry lands and practically 


there is little chance of their getting into: 


physical possession. They have to collect 
the rent and divide it according to their 
respective shares. It is ‘also clear that at 
the time of the inam register, Ex. IV, that 
is in 1864, all the lands were undivided and 
were being held jointly. The poruppu for 
the chatram portion must have been paid 
jointly by all the sharers though it was 
separated from that due on that dharmasanam 
portion. The question that now arises is, 
whatis the principle of law applicable to the 
| liabilities of the share-holders ? 

We start with the fact that the original 
Agraharamdars were all Brahmins and there 
is none now among them and even in 1864 
most of them, perhaps all ‘relating to the 
chatram portion were alienees, Itis clear 
now that they are all alienees. The liability 
of the assignee ofa lessee is primarily by 
reason of the privity of estate. See Monica 
Kitheria Saldanha v. Subraya Hebbara (1). 
Each sharer is, therefore. liable at least to 
the extent of his share. The further- ques- 


tion is whether they are jointly liable and- 


(1) 20 M. 410; 17 M. L. J, 258; 2 M, L. T. 363; 
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i oni 
not merely -severally Hable, for thei 
respective shares. No doubt, in 1864. 
the payments musf have been made jointly, 
ut at that time they were tenants-in-com- 
mon and were in joint possession and were; 
as will be shown lower down, jointly liable 
for the poruppu. On this ground, they must 
have paid the poruppy jointly, but since 
then the wet lands have been divided into 
separate shares and there is no joint pesses- 
sion, The petitioners’ Vakil, Mr. Sesha 
Iyengar, contends that even as to the dry 
lands they are not jointly and severally 
liable. He relies.on certain observations in 
Singaraju Venkatasubbaramaniam v. Rajah | 
of Venkatagiri (2) specially the observa- 
tions of Krishnan, J. The point was not 
The conten- 
tion based on the fact that some of the de- 
fendants .were assignees was not raised 
there in the first Oourt and in the High 
Court the decision proceeded on the as- 
sumption that all the defendants were the 
heirs of the original lessees. The observa- 
tions of Krishnan, J., in favour of the assign- 
ees were, therefore, obiter dicta. When 
we examine the cases referred to, none of 
them is quite conclusive though the inclina- 
tion in these.cases is in favour of the assign- 
ees. In the first English case Gamon v. 
Vernon (3), the suit itself was for the pro- 
portionate share. In the other case Steven- 
son v. Lambard (4) the defendant was evict- 
ed from a certain share by the paramount 
title of a prior lessee and it was held that 
the rent may be apportioned. Both these 
cases were discussed at length by Greer, J., 
in United Dairies Ltd. A Public Trustee (5). 
He is of opinion that the matter was not 
really decided by the English authorities. 
He is inclined to agree with the opinion of 
Kenny, J., in Dooner v. Odlum (6). It 
is also the trend of opinion of the text- 
writers. See Foa on Landlord and Tenant, 
469. In Kailash Chandra Mitra v. 
Brojendra Kumar Chakravarti (7) B.B. 
Ghose, J., seems to take the same view. The 
decjsion in Kunhi Sou v. Mullolt Chathu (X) 
deals with apportionment in the matter of 
(2) 56 Ind. Cas. 552; 11 L. W. 523. 
(3) (1678) 2 Lev. 231; 83 E R. 532. 


- (4) (1802) 2 East 575; 102 E. R. 490; § R. R. 511. 
(5) (1923) 1 K. B. 469; 92 L.J. K. B. 323; 128 L. T 
768: 67 S. J. 199; 39 T. L. R. 825. ; 


(6) (1914) 2 Ir. R. 411 at p. 415.. l 

in 90 Ind. Cas. 211; 53 0. 197; 29 C. W., N. 1000; 42, 

Oo. L.J 232; A I. R. 1925 Cal. 1056. 

oo as Gas. 933; 38 M 86; 23 M. L. J. 695; 12 M, 
a 1 On $ 
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timé and iț is not clear that the Judges 
were discussing the case of tenants-in- 
common in joint possession. I adopt the 
view of Greer, J.,in Untied Dairies Ltd. ẹ. 
Public Trustee (5) and that of Kenny, J. that 
is, if the assignee of a share holds his 
share in physical severalty he is separately 
liable for his share and if they are jointly 
in possession as tenants-in-common of 
the whole (even if such possession is 
through sub-tenants) they will be jointly 
liable though it will beopen tothem to 
cut down their liability by division. The 
acceptance of joint liability in 1864 is attri- 
butable to this principle and would not 
_ prevent the assignees tenants from cutting 
down theirliability bya later division, 

Mr: Kuttikrishoa Menon for the res-« 
pondents contends that-as a specially well 
known incident of the agraharam tenure 
in Southern India all are jointly and 
severally liable even if there is division. 
He referred to several cases such as 
Zemindar of Ramnad v. Ramamany Ammal 
(9), Sundaram v. Sankara (10) and Elliaya 
v. Collector of Salem (11). In some of these 
eases it is not clear that the tenants 
were assignees. In none of them the point 
arose directly and the point seems to 
have been assumed or ‘conceded without 
any argument. It cannot be said by 
reason of cases of this kind that a custom- 
ary incident has been established in 
Southern India modifying the general 
principle oflaw. I must, therefore, hold 
that each defendant is only separately liable 
in respect of the wet lands in his possession. 
The shares of the defendants are already 
known. As to the dry lands they are 
jointly liable. The only question that 
‘has to be determined nowis, what is the 
proportion of the poruppu payable on the 
wet lands and onthe dry lands ? 

The materials on record are not enough 
to determine this. The Subordinate Judge 
will find on the question, how is the 
poruppu to be proportionately distributed 
between wet lands and dry land? He 
must do this with reference to the as- 
sessment ofthe wet and dry lands and 
their market value. When he determines 
this, heewill then divide the assessment 
of the wet lands between all the sharers 
for the three faslisin suit. He will notice 


a 2M. 234; 4 Ind. Jur. 442; 1 Ind.: Dec. (x. s.) 
435 


(10) 9 M. 334; 3 Ind. Dec. (N. s.) 628 | 
E (11) 3M. H. O. R. 59 at p. 62.) 
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in the written statement of the defendants 
that theshares of sharers Nos. l] to8, 10, 12, 13 
and 15 are the same forallthethree faslisand 
the proportions differ for the three faslis 
only in respect of sharers Nos. 1], 14 and 
36. He will then consider the several 
receipts filed in the case by the defendants 
and allow the defendants to appropriate 
the payments under these receipts as they 
like for the dry or wet portion in each man’s 
share and ascertain the balance due by 
each defendant for each fasli. A tabular 
statement for each of the three fasiis for 
all the'sharers would be convenient. 

‘He will then pass decree accordingly 
for the respective amounts against the 
several defendants, The suit will be re- 
manded for disposal according to law with 
reference to the above directions. 

In the High Court, each party will bear’ 
its own costs. In the Court below the 
plaintiff will get from each defendant pro-' 
portionate costs with reference to the 
decree heobtains against that defendant. 
But the plaintiff need not pay any costs 
to any defendant. 

Reilly, J.—It isadmitted that the village 
with which this suit is concerned has 
been held under the local Raja or Zemindar 
for a very long time in 24 shares. It 
appears from Ex. IV which contains a 
descriptive report ofthe village made by 
the Inam Commissioner and an extract from 
the Government Inam Register of 1864. 
that 6 of these shares were granted as 
dharmasanam on a favourable rent or 
poruppu bo some Brahmans by Mahabalivan 
Raja at an unknown date and that the 
remaining 18 shares were granted in 1794 
by Marudappa Servakaran to certain per- 
sons on poruppu in connection with the 
endowment of a chatram at Chudiyur. 
Whether the profits of the 18 shares were 
to be the endowment of the chatram or 
only the poruppu was to be the endowment 
is not clear. Butit appears that about 1835 
the Zemindar of Sivaganga, the plaintiff's 
predecessor, became the trustee of the 
chatram, and from that time at any rate the 
poruppu of the 18 sbares was treated as the 
endowment. The chatram part of-the vil- 
lage is stated in Ex. IV to be distinct 
from the dharmasaram part. This suit 
is concerned only with the 18 shares of the 
chatram part, and the plaintiff sues as 
trustee of the chatram for the recovery of 
the balance of poruppu for 3 faslis. The 
defendants are the present holders of the 
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18 shares. The plaintif contends that the 
defendants are jointly and severally liable 
for the whole poruppu on the 18 shares, 
The defendants contend that each of them 
is liable ouly for the poruppu on the share 
or shares held by him. 
“From Ex. IV it. appears that the 18 
shares were equal but that the land cover- 
ed by them was not then divided.. There 
is alsoa remark in . Ex. IV “ poruppu is 
paid on the number of vrithies equally- 
and permanently.”’. But that remark ap- 
pears to be made, with reference to the 
two divisions of shares, viz., 6 dharmasa- 
nam shares and 18 chatram shares—and 
it will be noticed that the area of wet and 
 dryiland granted as dharmasanam is exactly 
one-third in each case of the area granted toe 
‘the chatram. I do not agree with Mr. 
Sesha Iyengar who appears for the defend- 
ants that the remark means that poruppu 
was being paid to the :zemindar on each 
of the 18 shares individually. I under- 
stand itto mean that the poruppu was 
fixed permanently and was paid propor- 
tionately on the 6 dharmasanam shares and 
the 18 chatram shares. Exhibit IV further 
shows that at its date, the chatram three- 
fourth of the village, to which the 18 shares 
relate, wasin the possession of 9 persons, to 
whom the 18 shares had. passed from the 
original grantees or their successors by sale. 
The defendants are the assignees or. heirs 
- of those 9 persons. Defendants witness 
No. 1 the only witness examined for 
the defendants states that the shares of those 
9 persons are not shown in the inam register 
because they were “undivided” by which 
he can only mean that the land held by 
them was undivided, as some of them were 
Hindus and others) Muhammadans. In 
Ex. IV doubt is thrown upon the right of 
the original grantees or their successors to 
sell the 18 shares; but there is no doubt that 
it was by purchase that the 9 persons acquir- 
ed the 18 shares which they held in different 
proportions. In these circumstances it is 
clear that the 9 persons must have held the 
land covered by the 18 shares as tenants- 
in-common. That being: so, 1 see no reason 
to doubt that they were jointly and several- 
ly liable for the whole porwppu on those 
shares. Itis notsiggested by the defend- 
ants that the 9 persons were trespassers. 
On the contrary the defendants’ case is 
that these 9 persons were the lawful as- 
signees of the ‘original grantes, who held 
on a perpetual lease subject to a covenant 
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to pay the favourable rent or porappu: 
By the assignments privity of estate between 
the 9 persons and zemindar, as the trustee 
+o whom the portippu had to be paid, had 
been established, As 


every part of the three-fourth of the village 
covered by the 18 shares, the privity of estate 
between each of them and the zemindar 
must have extended to the whole of that 
area. If that view is correct, thén the 
liability of each of them for the poruppu 
must have been equally extensive. It was 
only by privity of estate that they were 
liable to the zémindar for the poruppwu. 
The liability of the assignee of a lease-hold 
by reason of privity of estate to pay rent to 
the landlord arises with the assignment to 
him and ceases with a re-assignment by him, 
and the liability and the privity extend to 
the whole of the premises covered by the 
assignment and no further. “On those prin- 
ciples the assignee of a lessee tenant-in- 
common must be liable for the whole of the 
rent of the property to which his tenancy in- 
common relates. In United Dairies Ltd. v. 
Public Trustee (5) Greer, J., stated that he 
was inclined to this view, and he quotes the 
‘opinion of Kenny, J.,in Dooner v. Odlum (6) 
to the same effect. In Kailash Chandra Mitra 
v. Brojendra Kumar Chakravarti (7) the 
majority of aBench of five Judges adopted 
this view as a step towards their decision in 
that case; one of the dissenting J udges expli- 
citly agreed with them on this point, and the 
other learned Judge contented himself with 
resting on a previous judgment of his own 
in which this point was not discussed, 

On the case being sent back to him the 
Subordinate Judge has now found that the 
wat land in the chatram three-fourth of the 
village has been divided among the defend- 
ants and that they are in possession of sepa- 
rate plots of it, but that, so farjasthey arecon- 
cerned, the dry land in the chutram part of 
the village is undivided. - The Subordinate 
Judge has not found when the division of 
the wet land was made; but it is clear that 
if was done after the date of Ex. IV. The 
finding is not disputed before us; nor is it 

‘disputed that the division of the wet lang 
was made by the defendants or their prede- 
cessors-in-title without reference to the 
zemindar and before the faslis to which this 
suit relates. When the defendant# or their 
predecessors-in-title divided the wet land 
among themselves and took separate posses- 
sion of separate plots according to the 


. || 
e 


their tenancy-in- 
| common gave each of them an interest în. 


~ 
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number Qf their shares, there was in effect 
re-assignment to each sharer among them 
by all the other sharers of their interests in! 
the land allotted to him, By that re-dssign- 
ment the privity of estate with the zemindar 
of each sharerin respect of the whole wet land 
in the chatram three-fourth of the village 
otherthan that allotted to him camé to an end 
and a new exclusive privity of estate between 
him and the zemindar arose in respect of 
the separate wet land allotted to him. From 
that moment his liability as a tenant-in- 
common to pay rent for the whole wet land 
ceased, and he became liable, so far ‘as the 
wet land was concerned, only for the rent 
on the land allotted to him at the division. 
Had the defendants been heirs of original 
lessee-tenants-in-common, they could not, of 
course, have shuffled off their joint and seve- 
ral liability for the whole rent in this way 
by division among themselves without their 
lessor’s consent. But, as things stand, in 
respect of wet land for the faslis in question 
the zemindar is entitled to get from each of 
the defendants only the rent dueon the 
particular holding. For the dry land, on 
the other hand, the defendants as tenants-in- 
common are still jointly and severally liable 
for the whole rent. The fact that no part 
of the dry land is in the actual possession 
of any of them but that it is held under 
them by sub-tenants some of whom have 
occupancy right and others have a perpetual 
sub-lease, does not, as Mr. Sesha Iyengar 
has suggested, in any way affect the position 
of the defendants towards the zemindar as 
tenants-in-common of the whole of the dry 
land. 

It should not be difficult now for the 
Subordinate Judge tc dispose of the suit if 
he can determine how much of the whole 
poruppu is attributable to the wet land 
and how much to the dry land. If, as 
appears probably from the defendants’ con- 
tentions, the separate plots of wet land 
held by them are proporticnate in value to 
the shares of fractions of shares out of the 
18 held by each defendant, the apportion- 
ment of the poruppu on the wet land among 
the defendanis will bea simple matter of 
arithmetic, It is probable that each defend- 
ant will wish to appropriate what he has 
paid already, if anything, first towards what 
is due on his separate wet land. If 80, 
whatever any defendant has paid in excess 
of the amount due on his separate wet land 
will go towards the amount due from all 
the defendants for the dry land, ' For any: 
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balance due on wet land the Subordinate 
Judge will make a decree against the de- 
fendant concerned individually, and for any 
balance due on the dry land he will make'a 
decree against all the defendants. 

1 agree with the proposal of my learned 


‘brother that the suit should be remanded . 


to the Subordinate Judge for fresh disposal 
on these principles and also with his pro- 
posal in respect of costs. 


V. N. V. Case remanded. 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
November 29, 1926. 
Present :—Mr. Justice Pearson. 
* BROJO GOPAL NAIK—Appticant 


Versus 
LAKSHIMONI DASSI AND OTHERS 
— PLAINTIFFS. ; 

Civil Procedure Code (Act V of 1908), s. 24— Transa 
fer of case—Principles—Balance of convenience— 
Proof that trial will otherwise be unsatisfactory, 
whether necessary—Letters Patent (Cal), cl. 13— 
“For purposes of justice,’ meaning of. 

The question whether a case should be transferred 
from one Court to another is to be determined by 
reference to the circumstances of each case: and the 
balance of convenience, having regard to those cir- 
cumstances, is one of the matters for consideraticn. |p. 
186, col. 1.] 

Ojooderam Khan v. Nobinmoney Dossee (1), fol- 
lowed. 

The expression ‘for purposes of justice’ in cl. 13 of 
the Letters Patent of the Calcutta High Court doeg 


not mean that an order for transfer cannot be made > 


unless it is shown that the trial will otherwise be 
unsatisfactory. [1bid.] 

Application under cl. 13 of the Letters 
Patent and under ss. 22, 23 and 24 of the 
Codeof Civil Procedure, 1908, for the trans- 
fer tothe High Court of a suit pending 
in the Court of the Third Subordinate 
Judge, Hooghly. 


Messrs. N. N. Sircar and B. K. Ghose, for 
the Applicant Rash Behari Mondal. 

Sir Binod Mitter and Mr. 8. C. Mitter, for 
Sashi Bhusan Mondal and others, supported 
the application. The Advocate General 
(Mr. B. L. Mitter) and Mr. A. P. Basu, for 
Sreemutty Lakshimoni Dassi also supported 
the application. 

Messrs. S. N. Banerjee and S. M., Bose, 
for Narottam Mondal and others, also sup- 
ported the application. ° 

Messrs. Langford James and S.C. Bose, 
for the plaintiff Brojo Gopal Naik, opposed. 
the application. 


JUDGMENT.—This isan application: 


[105 I. O, 1927] 


for transfer to this Court of a suit pend- 
ing in the Court of the Subordinate J udge 
at Hooghly. The application ison the part 
of the 4th defendant in that suit, one 
Rash Behary Mondal, and is supported by 
all the appearing defendants, but opposed 
by the plaintiff. . 

Ramdhone Khan and Rameswar Khan 
were two brothers possassad of considerable 
joint properties moveable and immoveable; 
the pedigree which is exhibited shows 
their descendants and their relationship. 
It appsars that there was certain liti- 
gation in this Oourt concerning the 
joint estate. In 1914 Ramdhone'’s widow 
Lakshimoni filed a suit for partition in 
this Court as a result of which certain 
properties were allotted to her, the rest 
remaining joint. In 1919 a suit was in- 
stituted against Lakshimoni, also in this 
Court, for a declaration that certain trans- 
fers by herof Government securities were 
invalid, and for other reliefs. That suit 
never came to a hearing. 

"In June 1920, a suit (No. 1172 of 1920) 
was filed in this Court by Narottam 
Mondal (defendant No. 5 in this suit) against 
‘Lakshimoni Dassi, Haridasi and other mem- 
bers of the family to set asidea certain 
deed of relinquishment executed by Hari- 
dasi Dassi. Ultimately that suit was settled 
upon certain terms, which were gone into 
at some length before Mr. Justice Page, 
to satisfy the Court that they were for 
‘the benefit of the infant parties, after 
which a decree was passed in accordance 
“with them. The terms embodied inter 
alia a relinquishment by Lakshimoni Dassi 
of her rights asa Hindu grandmothsr in 
the estate of Shamadas Khan, deceased. The 
decree was passed on the 26th February, 
1923, and the deed of relinquishment was 
executed by Lakshimoni on the following 
day, the27th. Tae present suit is brought 
by an infant mambar of the family, bora 
on the 21st June, 1926, to sət aside thoga 
terms of settlemsat, the decree based upon 
them, and the desi of relinquishment by 
Lakshimoni. Tae grounds setoat in para, 17 
of the plaint are her infirmity, want of 
mental capacity, the absance of independ- 
ent legal advice and undùe influenca on the 
part of Haridas Mondal. Likshimoni has 
filed an aff lavit on the prasent application 
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to the effect that she knew quite well what - 


she was doing. ; 
It is to be noted that all the negotiations 


from which the settlement resulted, and 
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the settlement itself, took lace in Cal- 
cutta. All the parties concerned, including 
LaksHimoni, were represented by attorneys 
of this Court in -those negotiations, and 


they lasted from early in February on- 


wards. Lakshimoni herself was in .Oal- 
cutta and gave her assent to the terms 
in Calcutta and apparently the only thing 
she did at Mankundu, the family residence, 
was the actual signing of the deede of re- 
linquishment. So that whether there may 
.be witnesses of the locality the plaintiff has 
not named one) who can give evidence in 


the plaintiff's favour as regards Lakshi- 


monis capacity about that time, the kernel 
of the case would appear to lie in the 
negotiations and circumstances surround- 
ing the settlement, and the part taken by 
Lakshimoni and her advisers. It seems 
undoubted that the attorneys will have to 


be called, and be employed not merely | 


in giving evidence, but to watch and 
advise in the case having regard to their 
knowledge. The attorney’s day-book is a 


familiar enough production in these Courts 


though not outside Calcutta. There is also 
the question of what took place in’ Court 
when the terms of settlement were placed 
before the Court by Counsel. A 

As regards the properties belonging to 


the estate, the suit is valued at some’ 


263 lakhs. Mohipal Naik’s affidavit says 
that the value of the properties in Cal- 
cutta is about 4 lakhs and of those out- 
sides Calcutta more than 24 lakhs. At the 
time of the partition suit in 1914 when the 
properties were valued by the Commissioner, 
the Calcutta properties were estimated at 
Rs. 4,59,000, at Chandanagor Rs, 66,000; at 
Hooghly Rs. 12,000. There were zemindaries 
in the Districts of Hooghly, Myrshidabad, 
Nuddea and Bhagalpore “valued at 


Rs. 5,50,000. And there wera Government 


securities in Calcutta of about Rs. 54 lakhs, 
and another 4 to 5 lalehs of out-standings on 


mortgages in Calcutta and the family busi- . 


ness in Oalcutta. 

E do not.think that the fact that pre- 
vious litigation had already taken place in 
this Court is really material to the present 
application, except that if it is necessary 
to refer tothe records they had b&ttter be 
referred to in this Court than be taken up 
country. Whichever Court heard the case, 
I take itthe parties would have to take 
certified copies of such proceedings as they 
required. Asregards expense, it would be 
surprising if Counsel were not engaged 


: i 
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- where the estate is so large, and it is 
common knowledge that’ the fees wquld be 
much higher than if the suit were tried, 
here. Theexpense of getting the witnesses 
to, Oalcuttais not disproportionately large as 
compared with Hooghly. ; 
' One point made in opposition is that 
| Lakshimoni herself is not ina state to be 
examined except on commission at Man- 
“ kundt, but as against thatI have applicant's 
undertaking through his Counsel that she 
will be brought to Oalcutta for such ex- 
amination. Another objectionis made that 
the translation ofaccount- books would be 
expensive if the suit is heard here, but 
_ the applicant has similarly undertaken to 
bear the éxpense of that in regard to rele- 
vant entries should it become necessary. 
“And as regards the expense of conducting 
a suit here, he has similarly agreed . that 
. in the event of the plaintiff succeeding, he 
may tax his costs against the ‘applicant, 
irrespective of the restrictions of Chap. 
` XXVI, r, 34 ofthe Rules, I think, further, 
that if the suit is transferred here, the delay 
in the hearing may be considerably 
minimised, at any rate, if the parties are 
diligent. : 

It has been argued that no transfer 
should be made unless it is “for purposes 
of justice” within the meaning of cl. 13 
of the Letters Patent, that is, it must at 
least be shown that the trial will he unsatis- 
factory, if itis conducted at Hooghly. See 
Ojooderam Khan v. Nobinmoney Dossee 
(1). But Itake it that the question is to 
be determined by reference to the cir- 
cumstances of each case, and that the 
balance of convenience, having regard to 
‘those circumstances, is.one of the ‘matters 
for ‘consideration. Upon the whole, I 
think, that this is acase where the order 
ought to be made. Costs in the cause. 

A. N. A. Order accordingly. 

(1) 1 Ind. Jur. 396. | 
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ALLAHABAD HIGH COURT. — 
Srconp Civitn APPBAL No. 376 oF 1925. 

May 26, 1927. pe: 
Justice Iqbal Ahmad and Mr. 
. Justice Kendall. = 

ISHRI PRASAD—PLaINTIFF— 
APPELLANT 
versus 

SRI RAM—Derenpant—RssPonpDgENT. 

Civil Procedure Code (Act V of 1908), 9s. 13,- 14— 


+ 


e 
Present: —Mr. 


TOHRT PRASAD 9, SRY RAM. 
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Foreign judgment—Jurisdiction of foreign Court— 
Presumption—Judgment on the merits, meaning of 
—Ix parte judgment, effect of. < A 
The expression ‘on the merits of the case’ ins. 19 > 
of the Civil Procedure Code is used in contradistinc- 
tion to a judgment by way of penalty. A judgment 
pronounced by a foreign Court after considering the 
plaintiff's claim on the merits cannot, therefore, - be 
said to be a judgment not ‘on the merits of the case’, 
merely because the defendant did not put in appear- 
ance in that Court. [p 187, col. 2.] 
- Keymer v. Viswanatham Reddi (1), distinguished. 
It is a well-settled rule of international law that 
Courts cannot, .by their judgments, bind absent 
foreigners who have not submitted to their jurisdic- 
tion, and ean only exercise jurisdiction over persons 
who are within the territorial limits of their juris- 
diction. A judgment of a foreign Court obtained 
against a defendant cannot, therefore, be enforced in 
British India where the defendant, at the time of the 
commencement of the suit, was not a subject of, nor 


e resident in, the country in which the judgment was 


‘obtained. [p. 188, col. 1.] ; 

But on the production ofa certified copy of a foreign 
judgment the Court is bound to presume that the 
judgment was pronounced by a Court:of competent 
jurisdiction and it is on the person who denies the 
jurisdiction of that Court to prove his allegation by 
satisfactory evidence. [p. 188, col. 2.] 

Second appeal from a decree of the 
Second Sub-Judge, Saharanpur. 

Mr. Shambhu Nath Seth, for the Appel- 
lant, 

Mr. Muhammad 
ent, 


JUDGMENT.—The appellant sued the 
respondent inthe Oourtof the Munsif of 
Saharanpur for recovery of Rs. 979-9-6 as 
due to him from the respondent under a 
decree obtained by the appellant in the 
Rampur State. 

The plaintiff's case was that the re- 
spondent was living in Rampur State at the 
time that the suit was filed and the decree 
wasobtained by the plaintiff, but subsequent 
to the passing of the decree, the defend- 
ant had left Rampur State and settled 
within the local limits- of the jurisdiction 
of the Court of the Munsif of Saharan- 

ur. -> i 
F The suit was contested by the defendant 
inter alia on the. ground that he was not 
residing in Rampur State at the time of the 
institution of the suit in the Oourt of 
Rampur State and as such, the foreign 
judgment obtained by the plaintiff could 
not be enforced against him, in viewof the. 


‘Husain, for the: Respond- 


_ provisions of s. 13 (a)*of the Gode of Oivil | 


Procedure. 

The learned Munsif, while holding that 
the defendant and one Kesaree were joint- 
ly and severally liable for the debt with re- 
‘spect to which the plaintiff had obtained 9 


` 
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decree in Rampur State,- dismissed the 
plaintiff's suit on the ground that “the 
defendant’s presence or even residence 
in Rampur when the case was in ‘progress 
there has not at all been proved, and, 
therefore, the Court in , Rampur - had no 
jurisdiction. over’ the defendant and the 
Judgment thus passed carries no weight.” 


On appeal by the plaintiff the lower 


Appellate Court after observing that the 
only question argued before it was “the 
question of jurisdiction” and after refer- 
ring ;to s. 13 (a) of the Code of Civil 
Procedure held..that , there was “not 
a scrap of evidence on the record to 
show that the defendant . lived in Ram- 


pur when the decree was passed against - 


him,” 

After recording this finding the lowér 
Appellate Court referred the case of Keymer 
v. Viswanatham Reddi (1) and recorded a 
finding in the following- terms :— 

“I hold that such a judgment was not a 


judgment given’ on’ the merits of the case. 


as contemplated by s,13 ofthe Civil Pro- 


cedure Code and thus no action could be. 


maintained on it in the Indian Court.” 

It is argued by the learned Counsel for 
the appellant that the judgment on which 
the suit giving rise to the present appeal 
was based, was a judgment given “on the 
` merits of the case” and the lower Appellate 
Court has erred in holding otherwise. It 
is further argued that the 
were wrong in proceeding on the assump- 
tion that it layon the plaintiff-appellant to 
show that the defendant l 
within the jurisdiction òf Rampur. Court at 
. the time when the suit was filed and the 


decree was obtained by the plaintiff and, 


that in view of the provisions of s. 14 of the 
Civil Procedure Code, it was incumbent on 
the Courts below to presume that the judg- 
ment, on which the present suit was based 
was pronounced bya Court of competent 
jurisdiction, unless tha contrary was 
proved. a 8 : ae 
Itis a fact that the decree obtained by 
the plaintiff in Rampur was anex parte 
decree, The judgment of the Rampur 
Court after giving a summary ofthe plaint 
runs as follows:— eet 
“The defendant .notwithstanding due 
service of summons has not contested the 


(1) 38 Ind. Cas. 683; 40 M. 112; 44 I. A. 6;15 A. L. 
J. 92; 21 M. L. T. 78; 32: M. L. J. 35; 5 L. W. 342; 19 
Bom. L. R. 206; 210. W, N, 358; 25 Q: L, J. 233, 10 
Byr. L, T 175 (P, CO), kii 
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Courts below - 


was residing. 
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is‘ registered. The 
failure of the. defendant to contest the 
suit amounts to,an admission of the plaint- 
iff's claim.’ Accordingly the plaintiff's ‘suit 


is decreed“. `.. 


“We are unable to: hold that this. j udg- 
ment was not a judgment given “on the 


. merits of the case”. It appears to us that 


the phrase “the merits ofthe case” has 
been uséd in tke Oodein contradistinction 
to a judgment by way of penalty. If with- 
out considering the questions, the determina- 
tion of which is necessary for the decision 
of the case, the Court, because of certain 
default made by a plaintiff or by a de- 
fendant penalizes the party in default, by 
deciding the.case against him, the decision 
cannot beregarded as- a “judgment given 
on the merits of the case.” In the present 


case it appears that the Rampur Court wag > 


impressed by the fact that the document 
sued on wasa registered document, and 


- having taken that fact into consideration 


along with the fact that the defendant did - 


not contest the plaintiff's 


without considering the question whether 
or not the amount claimed was’ due tothe 
plaintiff from the defendant. ' > 


The case reported as Keymer vy, Viswana- 
tham Reddi (1) on which reliance. has been 
placed by the lower Appellate Court ig 


distinguishable. In that case upon the de- 


fence being put in, the plaintiff applied for 
liberty to exhibit interrogatories. He wag 


allowed to do so, and the interrogatories 


were exhibited calling upon thedefendant to 
answer with - respect to some of the material 
matters in dispute. This the defendant 


failed todo, and then- an application to | 


have the defence struck out was made on 
behalf of the plaintiff under O KAKI, r. 21 
of the English Judicature Act, which pro- 
vides that where a defendant fails to com- 
ply with an order to answer interrogatories 
he shall be: liable to have his defence struck 
out.’ The application was allowed, and the 


plaintiff. was allowed to sign judgment 
“against the defendant. ‘The judgment so 


obtained by the plaintiff was not a judg- 
ment on the merits inasmuch as, as obsery- 
ed by their Lordships of the | Privy 
Council, not one of the questions that arose 


‘for consideration in the case were “ever 


considered” or were “ever. the subject of 


claim, came to 
the conclusion that the plaintiff's case wan 
true. That being so, it cannot be said» 
that that Court pronounced its judgment: 


hang 


"the Court, 


i88., 


adjudication at all” and tho merits of the 
case were never investigated. - A 

As was pointed out in tha case of Cole 
v. Harper (2) “the judgntent followed as a 
perfalty upon the defendant- not complying 
with the order of the Oourt.” In the pre- 
sent casea decree was granted to the 
plaintiff by the Rampur Court, not because 
of the failure of the defendant to comply’ 
with any order of the Oourt, but because 
tightly or wrongly, was of 
opinion that the fact that the cocu- 
menton which the suit was based was re- 
gistered coupled with the omission of 
the defendant to contest the suit, furnished 
a prima facie proof of the genuineness of 
the plaintiff's claim," We are, therefore, un- 
able to hold that the judgment on which 
the present suit was based was ajudgment 
that was pronounced by the Rampur 
Court without considering the merits of the 
case. 

The argument of the learned Counsel for 
the appellant that both the Courts below 
wrongly caston the plaintiff the burden 
of proving the fact that the defendant was 
subject to the jurisdiction of the Rampur 
Court, when the suit was filedin Rampur, 
has considerable force, The Courts below 
seem to have overlooked s. 14 of the Code 


of Civil.Procedure. The plaintiff did pro- . 


duce a certified copy of the judgment of 
the Rampur Court. On such copy being 
produced, itwas imperative on the Courts 
below to presume that the judgment was 


pronounced by a Courtof competent juris- . 


diction, unless the contrary was proved. 
It is a well-settled rule of international law 
that Courts cannot, by their judgments, 
bind absent foreigners who have not sub- 
mitted to their jurisdiction, and can only 
exercise jurisdiction over persons who are 
within the territorial limits of their juris- 
diction, and, therefore, a judgment ofa 
foreign Court obtained against a defendant 
cannot be enforced in British India where 
the defendant, at the time of the commence- 
ment ofthe suit, was not asubject of, nor 
resident in, tbe country in which the 
jfidgment was obtained: vide the case of 
Kassim Mamoojee v. Isuf Mahomed Sulliman 
(3). That*being so,ina suit based on-a 
foreign’ judgment, one of the questions that 
arises for consideration is: Was the de- 
fendant, at the timeof the commencement 
of the suitin'the foreign Court, residing 


(2) 50 Ind, Oas. 780; 41 A. 521; 17 A. Led, 501, 
(3) 29 ©, 509; 60. W. N. 829; 
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within the territorial limits of the jurisdic- 
tion of the State in which the suit was 
þrought? But on the production of a certi- 
fied copy ofa foreign judgment the Court 
is bound to presume that the judgment was 
pronounced by a Court of competent juris- 
diction “and, therefore, it devolves on the 
defendant, by his pleading and evidence, to 
deny and disprove every fact and circum- 
stance which negative the jurisdiction of the 
foreign Court”. 

Jurisdiction over him being presumed, 
he mustallege and establish facts from 
which the inference must ‘necessarily arise 
that in his cass the presumption is con- 
trary to the facts: vide Freeman on Judg- 
ments, 4th Edition, page 1017. In the present 
dase, as already stated, both the Courts 
below decided the point against the 
plaintiff because the plaintiff adduced no 
evidence to show that the defendant was 
residing in Rampur. State at the time that 
the suit was filed against him by the 
plaintiff. Inasmuch asthe findings of the 
Courts below on this point proceed on a 
misapprehension of the law on the subject, 
we consider it desirable to decide this 
appeal after having -a finding from the 
lower Appellate Gourt on the following 
points:— 

(1) Is the defendanta subject of Rampur 
State ? , 

(2) Was the defendant residingin Ram 
pur State at the time that the suit was filed 
by the plaintiff in that State? 

Parties will be allowed to adduce further 
evidence. On receipt of the finding 
ten days will be allowed for filing objec- 
tions. 


A. NLA.” Case remanded. 


CALCUTTA HIGH COURT. 
APPKAL FROM APPELLATE Decres No. 2189 
oF 1924. 
December 9, 1926, 
Present :-—Mr. Justice Duval and 
Mr. Justice Mitter. 
DEBENDRA NARAIN SARKAR AND 
OTHERS—PLAINTIFFS—APPELLANTS | 
versus 
SATYA CHARAN MUKERJI—DEFEnNDant?T 
— RESPONDENT. 


Civil Procedure Code (Act V of 1908), 3. 9—Suit to 
establish right to manage puja, nature of—Suit for 
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recovery of office to which no emoluments are attach- 
ed—Jurisdiction of Civil Court. 

A suit by the heirs of the founder of a particular 
puja in a village at acertain time of the year, for a, 
declaration of their right to supervise the puja and 
for an injunction restraining the defendants from 
interfering with the plaintifis’ right to manage the 
worship is really a suit for the office of a shebait 
although no emoluments are attached to the said 
office and nota suit forthe vindication of a mere 
dignity and is, consequently, cognisable by a Civil 
Court. [p. 190, col. 2.] 

A suit by a person claiming to be entitled to a 
religious office against a usurper for a declaration 
of the plaintiff's right tothe office is a suit of a 
civil nature and can, therefore, be entertained by a 
“Civil Court though no emoluments are attached to 
the office at all. [ibid.] 

“Mamat Ram Bayan v: Bapu Ram Atai Bura 
Bhakar (2), Dino Nath Chuckerbutty v. Pratap 
Chandra Goswami (3) and Gour Mani Debi v. Chairman 
of the Panihati Municipality (4), followed. l 

Tholappala Charlu v. Venkata Charlu (5) and 
ke A Mudaliar v. Vedantachariar (6), not fol- 
owed. 


Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the 19th August, 
1924, reversing that ofthe Munsif, Burdwan, 
dated the llth June, 1923. 


Sir Provash Chunder Mitter, Kt., (with him 
sak Lalit Mohan Sanyal), for the Appel- 
ants. 

Mr. Sarat Chandra Basu (with him Mr. 
Atul Chandra Gupta and Babu Radhika 
Ranjan Guha), for the Respondents. 


JUDGMENT. 
Mitter, J.—This appeal arises outof a 
sulit commenced by the plaintiffs for a declara- 
tion of the plaintiffs’ right to supervise the 
Saradiya Haragouri puja in village Narain- 
pur, to prepare and offer certain offerings on 
that occasion, and for an injunction to res- 
train the defendants from interfering with 
plaintifis’ right of management. The defence 
is a denial of plaintiffs’ right of manage- 
ment, The Court of first instance decreed 
the suit with costs and declared plaint- 
iffs’ right of management over the worship 
of the image Hara Gouri Thakurani, per- 
formed annually at the autumn season at 
village Narainpur, and also made certain 
declarations with regard to plaintiffs’ exclu- 
sive right to offer offerings. On appeal by 
the defendants, the Subordinate Judge of 
Burdwan dismissed the plaintiffs’ suit, hold- 
ing that such 3 suit was not maintainable in 
Civil Court. As the suit has been thrown 
out on the ground that such a suit cannot 
be entertained in the Civil Court,it becomes 
necessary to set out in greater details the 
precise scope of the suit, 
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The plaintiffs state in their plaint that one 
Nanda Kumar Sarkar, “who had 9-annas 
shar in Narainpur putni taluk, established 
the autumnal warship (Saradiya Puja) of 
Iswar Haragouri Thakurani in the said yil- 
lage of Narainpur with the help of the seven 
annas co-sharerof Narainpur putni taluk. 
And in order to build a mandir (temple) for 


performing the worship of the said image he e 


purchased one and half cottas of land from 
one Munjari Dasi on the 9th of Aswin, 1207, 
B. S. and erected a house thereon. It was 
further alleged that the said Nanda Kumar 
Sarkar, in order to defray the expenses of 
the Saradiya Puja, dedicated several bighas 
of land, and with the voluntary contribu- 
tions of the tenants of the village Narainpur, 
and, with the annual stipend of Rs. 3 settled 
by him from the zemindari sherista, he per- 
formedannually theautumnal puja under his 
own supervision, meeting the balance of his 
expenses from his own pocket. Plainitiis 
further alleged that so long as Nanda Kumar 
‘was alive he, and, after his death, his son 
and thefather of plaintiff No. 3, and, afterhis 
death, the plaintiff No. 1,and, intheabsence 
of plaintiff No. 1, his sister’s son Gorachand 
Roy, under plaintiff No. 1’s order, had per- 
formed the autumnal puja. Thatin 1328 
B. S., with the evil intention of excluding 
the plaintiffs from the puja, the defendants 
in collusion with one another set’up the 


‘defendant No. 1 asthe karta (manager) and 


excluded the plaintiffs from the puja and 
had prevented the plaintiffs from supervis- 
ing the said puja, from preparing the 
Vlatkhansa and had obstructed the 
plaintiffs in offering Purnapatra, Pancha 
Gabya and Pancha Pataka and had prevent- 
ed ‘the ladies of the plaintiffs’ house from 
performing the Olata (farewell) ceremony 
of the goddess on the Bijoya day and that 
at the time of the Sandhi puja, the plaintiffs 
having taken a naibedya for offering, the 
defendants prevented the priest from accept- 


ing the same, and defendant No. 1 had. 


kicked out the said naibedya with his feet. 
The defendants in their defence alleged 
in para. 6 of the written statement 
that the puja has never been performed 
under the supervision and orders of his son, 
after the death of Nanda Kumar Sarkar, the 
father of plaintiff No. 3, and after his death 
plaintiff No, 1 and in the absence of plaint- 
iff No. 1 of his sister’s son, Gora Chand, till 
1327 B.S., nor is there or was any reason 
for their sodoing and that the allegations 
in para. No. 4 ofthe plaint are false, 


gaw E 
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There was no reason of the puja being per- 
formed under the management of-the plaint- 
iffs or under that of any members of «their 
family; nor has it been so, done at any time. 
The reason given by the lower Appellate 
Court for hoiding that thesuit 1s not main- 


tainable has been stated as follows:—‘“‘In the. 


case of Narayan Vithe Parab v. Krishnajt 
Sadashiv (1), it has been held that claims to 
precedenceof worship, such as the claim to 
the fact to worship the deity, cannot be 
entertained in Oivil Court. Plaintifis not 
only claim right of management, but they 
also claim to vindicate their dignity tohave 
precedence in giving certain offerings to the 
exclusion of others, who are also subscrib- 
ers and with whose money the worship 18 
performed, Plaintiffs claim personal rights 
in .public worship, which cannot be 
recognized: or declared by Civil Courts. If 
the plaintiffs cannot agree with other vil- 
lagers regarding the management and wor- 
ship of the deities, plaintiffs can stop their 
subscription, but I do not think that plaint- 
iffs’ exclusive right to give offerings to the 
deity to the exclusion of other villagers, 
can be declared in this ‘suit. For the above 
reasons I am inclined o decide all these 
oints against the plaintifs.” i 
: It ee peat Ka before us that the 
lower Appellate Court is wrong in holding 
that the Civil Courts have no jurisdiction 
to entertain sucha suit and in relying on the 
Bombay decision. Our attention has been 
called by the learned Advocate for the ap- 
pellant to three cases, Vi.. Mamat Ram 
Bayan v. Bapu Ram Atar Bura Bhakal (2), 
Dino Nath Chuckerbutty v. Pratap Chandra 
Goswami (3) and Gour Moni Debty. Chairman 
of the Panihati Municipality (4) in support 
of the contention that such a suit 18 malin- 
“tainable in the Oivil Courts, although no 
emoluments are athached to the office, The 
appellants contend that thesult 1s really one 
for the establishment by the plaintifis of 
their possession as sebaits for the time being 
for carrying on the worship of the goddes. 
Durga every year and that the suit is really 
for the office of a sebait although no emolt- 
ments are attached to the said office. We 
think that this argument is well-founded 


and must prevail. The allegations in the 


plaint make it clear that the plaintiffs base 


(1) 10 B. 233: | 93 

(1) 10 B. 233; 5 Ind. Deo. (N. 8.) 593, | 
159: 7 Ind. Deo. AN. 8.) 690. 

{3} 57 6 a4 0 W. N. 79; 14 Ind. Dec. (N. 5.) 21, 

tg 6 Ind,’ Cas, 864; 120.L, d. 74; jt QO. W. N, 

057 ' 


i : tot hte a l | A aa 
DABENDRA NARATN SAROAR?U, SATYA GHARAN MUKERJI, : 


Chanda 


a” 


[105-I. O. 1927] 

the right as heirs to the founder of the 
worship and on the fact -that their ancestor 
established the worship and the services 


_*were performed by their ancestor ever since 


the dedication in the year 1850, They. say 
their right of management has been inter- 
fered with by the defendants and claim re- 
lief. There can be no doubt that the right 
of management has been infringed and con- 


sequently there must be a remedy. It has- 
been held in this Court that a suit by a per- 
“Bon claiming to be entitled to a religious 
office against a usurper for a deelaration : 


of the plaintiff's right to the office is ‘a suit 
of a civil nature and will, therefore, be en- 
tertained by a Civil Court though no emolu- 
ments were attached to the office at all. See 
Mamat Ram Bayan v. Bapu Ram Atai 
Bura Bhakat (2) in which case the office 


was that of a musician who chanted songs. . 


in a jatra at a certain village. In the case 
of Dino Nath Chuckerbutty v. Pratap 
Goswami (8) the office was 
that of a sebait and the suit was by one 
member ofa family against another for a 
declaration of a hereditary right to officiate 


as sebait at the worship performed by ` 


votaries at the foot of a certain tree. It was 
heldthat the suit was maintainable although 
no fees were attached to the office but volun- 
tary offsrings were made by the votaries. In 
the case before us the office was one attach- 
ed to a place as distinguished from an abso- 
lutely personal office. Following these deci- 
sions, we hold that plaintiffs have a right to 
get the declaration which they seek forin the 
suit., The learned Advocate for the respond- 
ents contends that the suit is really for 
vindication ofa mere dignity attached to an 
offige and as such cannot be regarded as one 
for an office and consequently cannot bs 
regarded as a suit ofa civil nature within 
the meaning of s, 9 of the Code of Civil Pro- 
cedure. Weare unable to accept this con- 
tention. It is nota question of precedence 


in worship or precedence in receiving gifts - 


in public religious ceremonies. We are not 
unmindful of the fact that in Madras it has 


‘been held that a suit doas not lie for a 


religious office to which no fees are attached, 


According to that Oourt a religious office in . 
which no fees are attached is not an office - 


within the meaning of s, 9, Civil Procadure 
Oode: Tholappala Charlu v. Venkata Charlu 


(5) and Subbaraya Mudaliar v. Yedanta- 


p 9M 68) 5 M. Lr J, 209; 6 Ind Deo, x, s.) 


N 


- 
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chariar (6). The Bombay decisions. may be 
divided into two classes, viz:, first those in 
which religious office is attached to d tem- 
ple shrine, a sacred:spot, and, secondly, those 
in which office is entirely personal in its 
character. In the former class of cases, a 
suit has been held to lie: Limba v, Rama (7) 
and Gursangaya v. Tamana (8). In, the 
latter class, a suit has been held not to lie: 
Shankara v. Hanma (9), 
low the decisions of our own Court and the 
Bombay decisions which fall in the first 
class and hold that a suit such as the present 
lies, We think the otherreliefsclaimed follow 
as a necessary consequence of the plaintifs’ | 
right of management. In this view we 
think the Civil Court has jurisdiction to. 
entertain the suit. The result is that thee 
decreeof the lower Appellate Court must be 
set aside and the case be remanded to it for 
re-trial of the appeal on the merits, The 
respondents are to pay the costs of this ap- 
peal, . -> 3 l 
Duval, J.—I agree. 
A N.A | < 
(6) 28 M. 23; 14 M. L. J. 171. 
(7) 13 B. 548; 7 Ind. Dec. (N. 8.) 363. 


(8) 16 B. 281; 8 Ind. Dec. (x. s.) 666. 
(9) 2 B. 470; 1 Ind. Dec. (N. s.) 736. 


(3 


Appeal allowed. 


OUDH CHIEF COURT. 
First CIvIL ApPEau No: 70 oF 1926. 
July 25, 1927. 
` Present :—Mr. Justice Hasan and Mr. 
= Justice Pullan. :. F 
JUGUL KISHORE AND OTHERS—DEFEND- 
` ANT8S— APPELLANTS 
 VETSUS i 
Musammat GAURA. AND OTHERS— 


PLaINTIFF8— RESPONDENTS, 

Benami transaction—Tests--Source of purchase 
money, importance of —Public Records standing in pre- 
tended owner's name, effect of. ` 

A person who alleges that property standing in' 
another's name was acquired by him benami in the. 
latter's name, goes a long way towards proving his 
case, if he proves that the money required for the 
purchase of the property came out of his purse, and 
the fact thatall the public records such .as.khewats,. 
pattas, kabuliyats and kirayariamas stand in ‘the 
pretended owner’s name is of little importance in 


such cases inasmuch as such a state of affairs is quite . 


consistent with the theory of the purchase being 
benami. [p. 192, cols. 1 & 2.| 
Appeal against the judgment and decree 
of the Additional Subordinate Judge, Har- 
doi,in Regular Civil Suit: No, 44/120 of 
1925, dated the 3lst March, 1926, 


r 


JUGUL KISHORE Ù. GAURA. 


We prefer to fol- `` 


19 
. Messrs. A., P. Sen, Radha Krishna and 


“Ali Zaheer, for the Appellants. 
Messrs, Bishesharnath, Mohan Lal, R. 


‘@ 


° B., Kedarnath Tondon and Ishri Prasad, for 


the Respondents. < l ° 

JUDGMENT.—This is the defendants’ 
appeal from the decree of the Additional 
Subordinate Judge of Hardoi, dated the 
3lst of March, 1926. The original defendant 
to the suit, out of which this appeal-arises, 
"was one Ganga Ram, who died soon after 


‘the decree of the Court of first instance. 


The three appellants, Jugal Kishore, 
Ohandra Kishore and Brij Kishore are his 
sons. a 

Ganga Ram was the brother of the plaint- 
Uf, Mueammat Gaura, Musammat Gaura is. 
the widow of one Nanhemal, who died in 
the year 1890. It appears that soon after 
the death of Nanhemal the defendant, Ganga 
Ram, came to Hadroi and was invested with 
the status of the general agent of the plaint- 
iff. There wasa mukhtarnama executed in 
his favour on the Ist of May, 1840; and there. 
‘is nothingin the evidence to show that it 
was ever put an end to afterwards. Some 
years after the death of Nanhemal certain. 
properties were acquired in the District of 
' Hardoi. Thedeeds of title in relation to 
those properties are in the name of Ganga 
Ram. Sevenofsuch properties are stated 
in a schedule attached to the plaint of the 
suit. On the finding of the trial Court the 
.gecond of them has no existence. This 


. finding has not been challenged in appeal 


by any of the parties. The earliest deed, 
therefore, is one of the 4th of February, 


- 1909, and the last is one of the 9th of Sep-- 


‘tember, 1913. The plaintifi’s case is that. 


_ the property acquired by means of these 


deeds was her property and that Ganga 
Ram's name was used in the deeds of ‘title: 
fictitiously and benami. Ganga Ram alleg-- 
. ed title in himself. The issue which thus 
arose for decision has been decided by the 
learned Judge ofthe trial Court in favour 
‘of the plaintiff and a decree has accordingly : 
‘been made. The learned Judge has ap- 
proached the decision of the question from 
several points of view. - He first considerse ' 
the question as to which ofthe two partiés’ 
was in a position to advance money for the 
acquigition of the properties in quéstion, 
On a careful consideration of the evidence 
on both sides he finds that the defendant 
Ganga Ram was a man of very limited 
pecuniary means and that on the other 
hand, the plaintiff had. inherited a large. 


e ` { 
“192 : 


sum of cash and other property from her 
husband, Nanhemal. 


It is common ground thas Nanhemal had es 


started and carried on "during the whole 
ofthis life an arath business at Railwayganj 
in the town of Hardoi. The firm bore the 
name of Nanhemal-Ganga Ram. The defend- 
ant wants to take advantage of the addition 
of his name in the name of the firm. This 
ig explained by the learned Judge of the, 
Court below on the basis of the evidence 
produced in the case by the fact that there 
was another co-existing firm of the name 
of Nanhemal-Ramdas. Nanhensal, the de- 
ceased husband of the plaintiff, was, there- 
fore, the sole owner of this firm and this 
was the main source of income in the*hands 
of Nanhemal, and in the ordinary. course it 
devolved upon his widow, the plaintiff. 
Nanhemal had also executed a Will some 
time before his death by which he bequeath- 
ed allhis assets tothe plaintiff. It was in 
those circumstances that Ganga Ram ap- 
peared on the scene, Nanhemal’s father, 
on the death of Nanhemal, claimed title to 
the estate of his deceased son though he 
did not succeed. This, however, accord- 
ing to the opinion of the learned Additional 
Subordinate Judge, with which we agree, 
induced the plaintiff in agreement with 
Ganga Ram to acquire property not in her 
own name but in the name of Ganga Ram, 
the intention obviously. being to defeat by 
this means the rights of the reversioners 
ofher husband. This is what the learned 
Judge of the Court below calls the motive 
for the conduct of the parties in obtaining 
‘the property in suit as benamtin the name 
of Ganga Ram. 


The next point, which is of a more serious 
character, with which the Court below deals, 
is the question of the source from which 
the money came with which the properties 
in suit were acquired. It examines every 
one of these transactions in its details, re- 
fers to the evidence, both oral and docu- 
mentary, bearing thereon, and comes to the 
conclusion that the money both for the ad- 
yances on mortgages and for the considera- 
tion of purchases came from the purse of 
the plainteff. The learned Pleader for the 
appellants has taxen us through those de- 
tails bué has not succeeded in inducing us 
to- hold that the finding of the Court below 
is erroneous. The fact, therefore, that the 
money with which these properties were 
Acquired came from the purse ofthe plaint- 
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iff goes a long way towards the proof of thé 
case. | 
The second point, which he considers and 
which is ef a very substantial character, is 
as to the possession or enjoyment of the 
profits of these properties. Here again the 
finding isin favour -of the plaintiff and it 
is founded on evidence which the Court 
below accepts as reliable and which main- 
ly consists of the testimony of a large 
number of tenants and co-sharers of the vil- 
lages in which these properties are situate, 
Obviously there can be no documentary evi- 
dence of any reliable character in relation 
to the question as to the real condition of 
things beyond the papers which it may 
generally be said are all in the name of 
eGanga Ram. Thelearned Pleader for the 
appellants has not endeavoured to challenge 
the veracity of the evidence upon which 
the learned Judge of the trial Court has 
based his finding. He has tried to explain 
it and the explanation is that it might 
be that the tenants paid the rent to the 
plaintiff herself while the defendant, Ganga- 
Ram, had left Hardoi and had gone to live 
at Qaemganj in the District of Fatehgarh, 
where his ancestral house is situate. We 
are not satisfied that this explanation is 
sufficiently strong to overcome the effect of 
the voluminous evidence on the question of 
the actual enjoyment of the profits of the 
properties in question. There is no sug- 
gestion in the evidence that Ganga Ram 
ever received any portion of the rent which 
was thus admittedly realized by the plaint- 
iff. Ganga Ram himself went into the .wit+ 
ness-box and he did not attempt to put 
forward any such explanation whick has 
now been urged by his learned Pleader on 
his behalf. , 
The result is that there was a strong 
motive to take these deeds in the name of 
Ganga Ram, that the money to acquire the 
properties covered by these deeds camo, 
from the purse of the plaintiff, and that 
she has been in enjoyment of the profits 
thereof. On those findings we must uphold 
the decree under appeal. 
. The argument on behalf of the defend- 
ants-appellants has all along been that the: 
khewats are all in the name of Ganga Ram,- 
that pattas are also in his name and that 
kabuliyats and kirayanamas also stand in his, 
name. This argument is of little avail in 
a case of this nature.. That the public re- 
cords are all in the name of Ganga Ram is 
consistent with the theory of his being 
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benamiddr. They could not be. otherwise: ` 
if the mask was to be maintained. The 


learned Pleader also -referred. to. certain’ - 


transactions standing in. the. name -of the, 
plaintif herself. They are of a very trivial 


nature and do notin any. manner turn the. 


scale inthe appellant's favour.. The plaint- 
“iff gave evidence in support -of her case 
-and none of these transactions was put to 


her so that ‘she could.explain. the circum- | 


stances in which she entered into. them. 
Reliance was “also: placéd. on .a ‘statement 
made by the plaintiffin a suit in: the year 
1919 and also on her.statement -contain- 
ed in a written: defence ‘in -another 
suit.. They are contained in- Exs. 
and 117-A respectively, The statement was 
made by the plaintif in a suit instituted 
iu the name of Ganga Ram against one Kuba» — 
shar Singh and others in respect of- a build- 


ing which they had constructed .on a por-. 


tion of one of the properties now in ques- 
tion. 


and consequently Ganga Ram had no right 
tosue. Tosupport the maintainability of 
the suit Ganga Ram examined the plaintiff 
as a witness and it is but natural that she 
would support the plea on .which the 
title was ostensibly founded. ` We, therefore, . 
in agreement with the learned: trial Judge 
attach very little importance to ‘that state- 
ment. The same may be said with respect 
tothe writtan statement. The very nature 
of the defence which the plaintiff was called ` 
upon to make in that suit imposed the 
necessity: of supporting Ganga Ram s title. 
‘The Court holds that it wasa ‘false defence 
‘and we agree with the trial Court, 


The appeal fails end :is dismissed with 


nm 


: costs, - 


A. N. A; „Appeal dismissed, 
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| CALCUTTA: HIGH COURT. 
‘eens FROM ORDERS Nos. k02‘anp 103. 
or 1926 wits Ravision Case No. 346 oF 1926.. 
February 2; 1927. : f 
Present: —Mr. J ustice Panton and Mr. 
© - Justice: Mallik. . 
| UMAMOYEE DASYA AND ANOTHER.. 
APPELLANTS 
versus’ | 
J ATAN BEW A— RESPONDENTS. 


` Civil “Procedure Code (Act V -of 1908), 0. XXI, 
f. 16 -Assignment of decree—Hnecution. by-assignee— 
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One of the defences to the suit was 
-that the property- belonged to the. plaintiff . 


EC 


“Notice to: assignor, eat of —Sale in execution 
without such .ndtice—Validity. of ` sale—Void sale— 
Application to-set aside—Limitation. e 

Execution . of a decree by the assignees of the. 
' decree* without serving” notice on the assignor of the 
‘*: decree as required : by 0. XXI, r. 16, Civil Procedure 
Code, is not: merely irregular but illegal, and a sale 
- held in such execution proceedings is, therefore; void. 
[p. 194, col. 1.] 

‘Kassum Goolam Hussein v. Dayabhai Amarsi (1) 
-and Notam Das v. Lachhman Singh (2), followed. 

‘Braj Lal Marwari v. Atkinson (3), not followed. 

Where an execution sale is a nullity no gua of 
limitation arises. [ibid.] 


‘Appeals against the ordersof the Officiatin g 
Subordinate J udge, Rangpur, dated the 16th. 
January, 1926, reversing those of the Munsif, 
Kurigram, dated the 8th J une, 1925. 

Sir Provash Chunder Mitter” (with him 
“Babu Jitendra Mohan Sen Gupta), for the 
Appellants. « 

Babu M rityunjay ai for the Re- 
spondents. ce 


~J UDGMENT.. 

Panton, J.—This is an appeal from an 
order of the Subordinate J udge of Rangpur, 
reversing an order of the- Munif, First Court, 
„Kurigram. , The matter relates to execution 
proceedings: A decree for rent was made 
on the 2lst February, 1922. On the 6th of 
’ March, 1924, the decree-holder sold the 

decree to the first appellant. On the-29th 

April, 1924, the appellant sought to execute 

the decree: On thé 13th.: May, 1924, he 

prayed for. service of notice’ on the judg- 
ment-debtors, This notice was in the form 

prescribed fora notice under O. XXI, r. 22. 

‘But in the body of it mention is made of 

the fact of.the appellant's purchase of 

the decree.: The order-shéeet in the case 
records that this notice was served. On the 
5th July; 1924, the appellant purchased the 
“property. at the execution sale and was 

‘thereafter .put into possession. On the 

* 48th November, 1924, the judgment-debtor 

made an application purporting to be an 

‘application under O. XXI, r. 90, ands, 47 of 

“the Code of, Civil Procedure ‘to have. the 
` sale set aside on the ground of irregularity 

“in publishing > and .conducting it, but 
‘without reference to an alleged defect in the 
notice under,O. KAT, r. 16, to which I shall 
' presently refer. On the 30th March, 1926, 
‘the judgment- -débtor made another applica- 
“tion ‘purporting’ to be an applicagion under 
s,47,-complaining that no notice under 
_O. XXI, r. 16, had‘ been. served. Bath these 
‘applications. were dismissed by the Munsif, , 

“On appeal to the Subordinate Judge, this 

order Was | set aside’ on the ‘ground that: La 


` 
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notice under O. XXT, r. 16, had been served 
upon the original decree-holder who had 
assigned the decree. 

In appeal, it is urged, first, that both 
these applications were barred by limitation;, 
secondly, thatthe judgiment-debtors did in 
effect have the necessary notice and showed 
no cause against the execution proceedings 
and that consequently this application was 
barred by constructive res judicata; thirdly, 
that the notice to which I have referred, 
although it was in the form prescribed for 
a notice under O. XXT, r. 22, did in fact 
state that the applicant was an assignee of 
the decree and that for all practical purposes 
this was a notice under O. XXI, r. 16; 
fourthly, it is urged that so faras O. XXI, r. 
90, is concerned it applies only to irregular- 
ities in publishing and conducting the gale 


and not to events which happened before. ° 


Finally, it was argued that the finding of 
the Court below that the price at the 
sale was inadequate is based on no 
evidence. . 

So far as we are concerned with the appli- 
cation under O. XXI, r. 90, the present 
application was clearly barred by limitation 
and this part of the case needs no further 
consideration. 

The real question for our decision is as to 
the effect which must be given to the failure 
ofthe presentappellant to serve proper notice 
under O. XXI,r.16. Even, if the notice 
to which I have referred, namely, the notice 


purporting to be under O. XXI, r. 22, can be. 


taken to be in effect one under O. XXI, r. 16, 
on the judgment-debtor, it is plain that there 
was nO notice on the assignor of the decree 
‘as the rule requires. It washeldin Kassum 
Goolam Hussin v. Dayabhai Amarsi (1) that 
execution of a decree without service of the 
necessary notice on the assignor of the 
decree is not merely irregular but unlawful. 
This decision was followed in Notam Das 
y, Lachhman Singh (2) where, after a 
review of the authorities, the learned Judges 
held that a sale of tLis description was void, 
A contrary view was taken in Braj Lal 
Marwari v. Atkinson (3). But, in our opinion, 
the facts here are such as will not admit.of 
theapplicationof the principle of Mungul Per- 
shad Dichity, Girija Kant Lahiri (4) and the 
sale being a nullity, no question of limitation 
© 


(1) 12 Ind. Cas. 547; 36 B. 58; 13 Bom. L. R. 973, 

(2) 63 Jnd Cas. 884; 2 Lah. 280; 3 Lah. L. 9.484, 

(3) 57 Ind. Cas. 707:5 P. L. J. 639; 1P. L. T. 504. 

(4) 8 C: 51; 81 A. 123; 4 Sar, P. O, J, 249; 11 C. L. 
R, 113; 4 Ind, Dec (X. s.) 82 (P. C). 
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arises; see; Joggeswar Mahata v. Jhapal 
Santal (5). In this view of the case it is not 
necessary to consider the other points which 
have been raised. . 

The appeal- fails and is dismissed with 
costs. Hearing fee, one gold mohur. 

This judgment willalso govern the other 
appeal which is also dismissed with cosls. 

The Rule is discharged with costs. 

Mallik, J.—I agree. 

A. N. A. Appeal dismissed. 


(5) 52 Ind. Cas. 848; 51 C. 224; 28 C. W. N. 556; A. 
I. R. 1924 Cal. 638. 


MADRAS HIGH COURT. 
SECOND CIVIL ArPEaL No. 131 or 1925. 
January 12, 1927. 
Present:—Mr. Justice Waller and Mr, 
= Justice Madhavan Nair. 
DURAT alias GNANAPRAKASA PILLAI 
—DEFENDsNT No. 2—APPELLANT 
VETSUS < 
DURASWAMI PILLAI AND oTHERS— © 
DEFENPANTS Nos. 5 AND 6B—PLAINTIFFS— 


RESPONDENTS. 

Trust—Joint founders— Surviving founder's right to 
determine devolution of trusteeship—Will, validity of— 
Succession Act (X of 1865), s. 167— Probate not 
taken, effect of—Limitation Act (IX of 1908), Sch. I, 
Art. 144—Surt for joint management of trust— Limita- 
tion—Civil Procedure Code (Act V of 1908), s. 92, 
applicability of—Sanction, whether necessary. 

Two Christians, Y and his nephew 6 atthe time 
of partitioning their joint properties founded certain 
trusts, but made no arrangement for their manage- 
ment orthe devolution of trusteeship and did not 
appoint any trustees. The trusts were managed 
jointly or by turns by them. S died in January 
1905, and Y in March 1905; but in 1898 Y had made 
a Will by which he provided that after his death his 
sons and his brother’s son should administer the 
trust in rotation. In a suit in 1910 by one of the 
sons ^f Y for establishing his joint right of managing 
the trust : 

Held, (1) that inasmuch asthe Will of Y came 
into operation only after his death and Y became 
the sole trustee, the Will was valid and hecould in 
law provide a method for the management of the 
trust properties ;[p. 196, col. 1.] 

(2) that s. 187, Succession Act, had no application 
to the case and the plaintiffs right of management 
could be enforced though no Probate of the Will had 
been taken ;  [tbid.] 

(3) that the Article of the Limitation Act appli- 
cable was Art. 144 and possession of the parties being 
that of co-trustees, no question of adverse possession 
arose ; [tbid.] ° . 

(4) that since the suit was one between co-trustees 
and the plaintifi’s claim was only to establish his joint 
right of management of the trust and its properties 
along with the defendants, the suit -did not fall under 


- 
` 
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“195 ° 


s. 92, Civil Procedure Oode,; and no sanction was.re- 6th defendant, and his brother's san Souri- 


quired. [p. 196, col. 2.] we 

Appeal against the decree of the Court 
of the Subordinate Judge of Trichinopoly, 
in A. 8. No. 9 of 1924 (A. S. No. 204.0f 1923), 
preferred against that of the Court of the 
District Munsif, Trichinopoly, in O. S. 
No. 372 of 1920. ae ae 

Mr. K. V. Krishnaswami Iyer, for the 
Appellant. l 

Mr. A. Dorai Raj, for the Respondents. 


JUDGMENT.—Second defendant is 
the appellant. This. second appeal arises 
out of a. suit which reldte3 to the manage- 


ment of ‘certain religious and charitable: 


trusts, The parties to the suit are Chris- 
tians. -The plaintiff's suit was mainly for 
a declaration that four persons, viz, 


“nayagam and their heirs after them should 


administer the trusts by rotation each 
maneging for a year. After the death of 
‘Yaga Pillai confusion arose with ragard to 


‘the management of the charities and, -in 


consequence, the plaintiffs instituted the 


~ present suit for the establishment of his 


joint right of trusteeship. -- 

The District Munsif held that the plaint 
iff could not base hisclaim on the “Will,” 
thatit was-inoperative, that on the death 
of Sourinayagam and Yaga Pillai, the 
trusteeship devolved on their’ sons and 
that the plaintiff and his brothers on the 
one side: and the 2nd defendant on the 
other had equal rights to administer the 
trusts. A decree was, therefore, passed to 


himself, defendants Nos 5 aad 6, and the e the effect that the plaintiff and his two 


2nd defendant are entitled to manage the 
suit charity lands oncsin 4 years by force 
ofa Will executed by one Yaga’ Pillai 
(Ex. B) in 1898. The contesting defendants, 


viz, defendants Nos. 1 and 2 pleaded that . 


the Will did not bind them, that the suit 
was not maintainable without sanction 
under s, 92 of the Civil -Procedure Code 
and thatit was barred by limitation, 

The undisputed facts of the case are these: 
The plaintiff, the 5th defendant and the 


6th defendant's father are brothers and are. 


the sons of the deceased Yaga Pillai. Yaga 
Pillai had a brother called Anandam Pillai, 
who had'an only son Sourinayagam Pillai, 
whose son was Appavu who’ died leaving 


the lst defendant, his widow, a few daughters . 
and three sons of whom the 2nd defendant | 


is the only one now alive. The daughters 
not having come on record as legal re- 
‘presentatives on the death oftheir mother 
who died in the course -of the suit’ may 
bs left out of consideration. At the time 
of the partition of their properties between 
Yaga Pillai and Sourinayagam’ Pillai, 
son of Ananda Pillai, they’ founded the 
suit trusts in 1836, but made no arrange- 


ment for the management of the trusts or. 


the devolution of the trusteeship and did not 
appoint any trustees. Apparently, they 
jointly or by. turns administered the trusts. 


on the 5th of January,-1905. Yaga Pillai 
died on the 15th of March, 1905. He had 
executed a Will dated. the 2nd of November, 


1898, making arrangement for the- manage- 


ment of the suit trust properties ‘and, 


according to this Will, after his death his” 
three song, the plaintiff and the 5th and the. 


t 


Aa 


brothers, viz„ defendants No3. -5 and 6 


were entitled to manage the trausts each for 
one year in succession and that the 2nd 
defendant was entitled to manage for a con- 
tinuous period of three years after them and 


so on in rotation (see para, 4, Sub-Judge’s © 


judgment). The- Subordinate Judge has 
upheld , this decree. As regards the plea 
of limitation, the Subordinate Judge held 
that in the view that the.trusteeship has 
devolved on. the plaintiff ag one of the 
heirs of the joint founders, Art, 124 (and 
not Art. 120 of the First Schedule of the 


Limitation Act applied and that the suit - 


was within time. The plea that the suit 
'is bad for want of sanction unders, 92of 
the Civil Procedure Code does not seem 
to have been pressed.before the Subordi- 
nate Judge (see pafas, 3 and 13 of his 
judgment), : Re. ee 

Mr. Krishnaswami Iyer on behalfof the 
appellant argues (1) that the Will being 
found to be inoperative by both the lower 
Courts, the Subordinate Judge should have 
dismissed the plaintiff's suit, (2) that he 


‘Was wrong in applying the principle of 


succession to trusteeship of religious and 
charitable institutions underlying the 
Hindu Law to a case where the parties are 
Christians, (3) that as this cannot be cona 


sidered to be a case of hereditary trustee- ` 
Appavu died in 1901, Sourinayagam died ship Art. 120 of the Limitation’ Act applied ə 
. to the ease and that the suit is barred 


by limitation. He has also broughtto our 


notice -the finding of .the Subordinate 
‘Judge. that A 
‘the plaintiff or one of his brothers took: 


“though it appara that 


pars in the actual conduct of- the 
charities, tha landa or any funds belong 


= LA 
~ 


. time 
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ing to the trusts did not come: ‘into their 
possession at any time’ after 1909.” 

In the viéw that we take of the case, 
itis unnecessary to discuss the intefesting 
‘questions of law raised by the learned, Vaki? 
for the appellant. His argument would 
be relevant only if we are prepared to 
uphold the finding of the lower Courts that 
Yaga Pillai’s Will, is not binding on the 
- parties and is inoperative; but we are-not 
prepared to accept the lower Court's 
Opinion on this point as correct. - As Yaga 
Pillai survived Sourinayagam, we think on 
the death of Sourinayagam he became 
the sole trustee by survivorship, The 
Will of Yaga Pillai dated the 2nd of 
November, “1898, came into operation only 
. after his death. This Will cannot. be deem- 
ed to have been revoked by. Sourinaya- 
gam’s death. Yaga Pillai being the sole 
trustee he could provide a. method ‘for 
the management of the trust properties 
and this is what has been done by his 
“Will.” It was argued that as Probate of 
the Will hasnot been taken, the plaintiff 
cannot get any decree by virtue of it. 
This argument based on s. 187 of the 
Succession Act cannot be accepted. It is 
clear that the plaintiff does not claim any 
right asexecutor oras legatee under the 
Will and so the section is. inapplicable. 
‘For these reasons we hold thatthe plaint- 
, iff is entitled to enforce his right of 

management under the Will. | 
~ The next question for ao HE id aran is 
whether the plaintiffs right of manage- 
ment is barred by limitation. If the 
plaintiff is entitled to enforce his right 
under the Will, then the Article that will 
be applicable. is Art. 144 of the Limitation 
Act and not Art. 120 or 124. The posses- 
sion of the parties being that of co-trustees, 
the plaintiff's right cannot be said to be 
barred in law unless he has been ousted 


_from management or from possession of. 


the suit properties by the defendants. There 
is no finding in this case that the plaintiff 
-has been so ousted. The possession of the 
defendants mustin law be considered to 
be the possession of.the plaintiff as wêll; 
and even if we accept the statement of the 
Subordinate Judge that the lands or any 
funds belonging to the trusts did not come 
into the possession of the plaintiff at any 

ne 1809as a specificfinding of ouster, 
since the suit was instituted on the 3lst of 
July, 1920, that is, before the expiry of 12 


" years from that dala, it is Ain) not. 


1. = 
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barred by limitation ” on account. of e À 
defendants’ adverse possession. i 

The last point for consideration, viz., 
that the suit is bad for want of sanction 
under s. 92 ofthe Civil Procedure’ Code 
as already mentioned, was not argued 
before thé Subordinate Judge; but even 


on this point the appellants contention 


. must be overruled.. The suit is one between 


‘time for his 


‘tion as an abandonment, 


co-trustees. The plaintiff's claim is only © 
to establish his joint right of management 
of the trust and its properties along with 
the defendants. Such a case does not fall 
within s. 92 ofthe Civil Procedure Code 
ae Appanna Poricha v. Narasinga Poricha. 
(1) 

Management of ‘trusts “properties by 
rolation is well-known in this country and 
this principle has been accepted by Courts, 
The scheme of management provided for, 
by the District Munsif in his decree was not 
attacked before the Subordinate Judge. The 


plaintiff under Ex. B is entitled to claim 


larger rights; but as the District Munsif 
points out, he is now content to claim equal 
rights of management with the defenaants 
and gives up his claim for preferential 
treatment accorded to him under Ex. B., 
It -is on this basis that the decree of the 
District Munsif is framed and that has 
been approved of by the Subordinate 
Judge, 

In the result we, dismiss’ the 
appeal with costs. 

V. N. V. i Appeal dismissed. 

(1) 69 Ind. Cas. 304; 45 M. 113; 41 M. L.J. 608: 


(1921) M. W. N. 833; 15 L. W. 18; 30 M. L. T.I: A.I 
R. 1922 Mad. 17 (F. B.). 


second ; 





OUDH CHIEF COURT. 
Seconp RENT APPEAL No.'14 or 1927. 
September -12, 1927. 
Present:—Mr. Justice Hasan. 

Maului MUHAMMAD SHABBAR— 

: DEFENDaNT—APPELLANT 
- VETSUS 
Tiakurain BARNATH KUAR anD ANOTHER 
— PLAINTIFIS— RESPONDENTS. 

Grant—Grant made for “parwarish for life — - 
Grantee's estate, nature of—Gift by grantee, a . 
of—Transfer of Property Act (IV of 1882), 
cl. (d)—Interpretation of documents—Landlord oad 
tenant—Guift of maintenance grant, whether amounts to 
abandonment of tenancy. 

Where a person entitled to hold land for his . life: ` 
maintenance on payment of certain 
annual rent makes a gift of the 'land.to another 
person for natural love and affection, the ‘ landlord 


who is no party to the gift cannot treat the transac« 
[p. 198, col, 1.] 


S 
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the 'parwarish' of the grantee for-the grantée’s life- 
time, itis a grant ofan interest*restricted ` in -its 
enjoyment to the grantee personally and is not a 


MUHAMMAD SHABBAR Y, HARNATH KUAR, ' 
Where the object of a grant for maintenance is- 


creation of a life-estate, and a gift by the grantee is, ' 
therefore, ultra vires under s. 6, cl. (d) of the Transfer ` 


of Property Act. jp. 198, col. 2.] 
Decisions on interpretation: of wholly different 


documents between different parties executed in ' 


different circumstances are of little use as a guide 
ln interpreting other documents. [2bid;] 

Appeal against the decree of the First 
Additional District Judge, Barabanki, in 
Regular Rent Appeal No. 12 of 1925, 
dated the 15th December, 1926, reversing 


that of the Assistant Collector, First Class, 


Barabanki, dated the 6th August, 1925. 
Mr. Ghulam Hasan, for the Appellant. 
Mr. H. Husain, for the Respondents. 


JUDGMENT .—This is the defendant's 


appeal from the decree of the First Addi- 
tional District Judge of Lucknow at Bara- 


banki, dated the 15th of December, 1926, 


modifying the decree of an Assistant Col- 
lector of Barabanki dated the 6th of 
August, 1925. 

The suit, 
arises, was brought by the plaintifi-res- 
pondent, Thakurain Harnath Kuar, for 
ejectment: of the defendant-appellant, 
Muhammad Shabbar, from certain plots of 
,land and also for rent for the same plots 


for rabi 1330, 133l and 1332 Fasli under s.’ 


127 of the Oudh Rent Act, 1886. The Court 


of first -instance decreed the suit in res- . 


pect of the rent but dismissed it as re- 
gards the relief for ejectment. The plaint- 
iff appealed from the decree of the Court 
of first instance and on appeal.the relief 
as to ejectment has also been granted. 

The plots in suit are situate in village 
Gunoli of which the plaintiff is the owner 
in the character of a mutawalli. These 
plots were held at one time by one Musam- 
mat Husaini Begam. Between her and the 
predecessor-in-interest of the plaintiff a 
litigation ensued. in respect of these plots. 
It was settled amicably by a compromise 
dated’ the 19th of April, 1897. ‘Since then 
Musammat Husaini ‘Begam’s title to the 
occupation of the present plots ‘rests on 
that compromise. 
1922, she executed a deed of. gift of the 
plots in favour of the . defendant and put 


him in possession over the same. The’ 


plaintiff's case is that the deed of the 17th 
of October, 1922, was ultra vires of Mu- 
sammat Husaini Begam ‘and, therefore, the 
defendant holds the plots.in suit as a 


mare trespasser and tis .-liable- to -be 


T 
10 
ejected and also ' to pay rent for the 
period of his occupation under the pro- 
evisions of s. 127° of the Oudh Rent Act, 
1886. “The lower Appellate Court, as al- 
ready stated; has accepted this case of the 
plaintiff and: decreed the suit in its en- 
tirety. are ae 

The argument on behalf of the defend- 
ant, Muhammad Shabbar, in second appeal 
is that the gift of 17th of October, 1992, is 
not void and is valid at all events for the 
lifetime .of the donor, Musammiat Husaini 
Begam. If this argument is correct it fol- 
lows that the defendant is not liable to 
be ejected nor is he liable to pay any 
rent to. the plaintiff. On the other hand, 
if the argument is invalid it follows that 
the defendant has no right to remain in 
possession of the lands in suit and must. 


r 
pad 


“. vacate them. 


I 


out. of which ‘this appeal . 
"status guo ante and the plaintiff does.not 
` claim that she is entitled to eject Musam- ; 


On the 27th of October, - 


-abandonment of the: rights of 


The last mentioned eonclusion, however, 
raises a serious difficulty in the ease. If the. 
gift of the 17th of October, 1922,. fails as 
being: ultra “vires of Musammat- Husaini 
Begam it seems to me that she is restored to 


mat Husaini Begam. The plaintiff's learn- 


“ed Counsel argues that the deed of gift of 


the 17th of October, 1922, should be treat- 
„ed -as -an abandonment of the rights of 
the donor in the lands in suit, and 
therefore, she cannot be restored to the 


. position which she occupied under the com- | 


promise of the 9th of April, 1897. 

Having regard to the last mentioned 
argument on behalf of the plaintiff, I 
have:added Musammat Husaini Begam a 


` party defendant to the suit, out of which 


this appeal “has arisen. She is to-day re~ 
presented before me by-her Counsel Mr. 
C. 5. Zaman. The learned Counsel states 
that his client, Musammat Husaini Begam, 
never intended to, nor did abandon her 
previous rights in favour of the plaintiff, 
In case the gift of the 17th of October 
1922, is set aside Musammat Husaini 
-Begam claims to hold to her rights under 
. the compromise mentioned above. : ih 
-As.to the contention that fhe gift of 
the 17th of October, 1922, operates as an 
101 usammat 
Husaini Begam which she enjoyed under 
the compromise of the 19th of April, 1897 
it is enough to say that the landlord, that 
-is the. plaintiff, is not a party to the 


¿arrangement evidenced by the gift of the 
7th, of October, 1922, It was a transac- 
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tion simply* between the donor and the 
donee. The landlord being a stranger has 
no right to rely on it af an abandonmente 
in her favour. Further it-is not an aban- 
donment in any sense of the word. The 
analogy of cases of abandonment by means 
. of a sale of tenancy rightsis wholly mis- 
leading in a case of this nature. The 
gift in question is mainly prompted by 
natural loveand affection existing between 
the donor and the donee, the donee under- 
taking to maintain the donor for her life 
in return of the gift. He also undertook 
to pay the rent due to the landlord for 
the lands in suit under the compromise 
of the 19th of April, 1897. I, therefore, 
hold that if the gift of the 17th of Octo- 
ber, 1922, is invalid Musammat Husaini 
Begam remains where she was previous 
to the gift, .or in other words, her rights 
in the lands in suit : arising under the 
compromise mentioned above continue to 
vest in: her and that being so she is not 
liable to be ejected: but she is certainly 
liable to pay rent, her liability being one 
of the conditions on which she holds the 
lands in suit under the said compromise. 
This is not disputed. 


The appellant, Muhammad ‘Shabbar’s 
title to these lands is exclusively . based 
on the validity of the gift of the 17th of 
October, 1922. This gift is impeached by 
the learned Advocate for the plaintiff ‘as 
being one which contravenes the provi- 
sions of s. 6, cl. (d) of the Transfer of 
Property Act, 1882. 

Clause (d) is as follows:— 

“An interest in property restricted in 
its enjoyment to the owner personally 
cannot be transferred by him.” It is argued 
that Musammat Husaini Begam possessed 
such an interest in the property in suit 
under the compromise dated the 19th of 
April, 1897. On behalf of the appellant 
his learned Pleader argues on the contrary 
that Musammat Husaini Begam acquired a 
life-izterest which is certainly capable, of 
_ being transferred and the transfer would 
ehold good or the lifetime of the transferor. 


Obvioysly, therefore, I am required to 
construe the compromise of the 19th of 
April, 1897. The compromise is a_ short 
and simple document and the relevant 
clause is as follows: ‘That the decree- 
holders have graciously granted to me, 
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Gunoli specified below, at a rental of 
Rs. 25 per year. The object of the grant 
is my parwarish for my lifetime.” To my 
mind this is a grant cf an interest re- 
stricted in its enjoyment to the grantee per- 
sonally and is not. a creation of a life- 
-eBtate. 

The learned Pleader for the appellant 

cited on the question of interpretation, the 
casesof Annapurnt Nachiar v. Swaminathan 
Chetty (1) and Asad Ali Molla v. Haider 
Ali (2). The learned Advocate forthe re- 
spondent cited the case of Subraya Sam- 
pigethaya v. Krishna Batpadithaya (3). 

To me it appears that decisions on ‘inter- 
pretation ,of wholly different documents bé- 


.bween different parties executed in differ- 


ent circumstances are of little use as a 
guide in interpreting the document. that 
I have before me. I hold that the gift of 
the 17th of October, 1922, is invalid by 
reason of the provisions of cl. (d) of s. 6 of 
the Transfer of Property Act, 1882. 
According to the findings already record- 
ed, the proper decree that I should pass 
in this case, which I accordingly do, is to 
discharge the decrees of the Courts below, 
give a decree to the plaintiff respondent 
for ejectment of the appellant, Muhammad 
Shabbar, and dismiss her suit for eject- 
ment against Musammat Husaini Begam 
(whom I have madea party to this litiga- 
tion as already stated) but I grant a dec- 
ree to the plaintiff for rent as against 
Musammat Husaini Begam, the amount of 
rent being what was decreed by the Court 
of first instance as against Muhammad 
Shebbar. In the circumstances of the case 
I would allow costs to the plaintiff of 
both the Courts below against Muhammad 
Shabbar and Musammat Hasaini Begam. 
As to the costs in this Court the parties will 
bear their own costs. 


G. H. Decree discharged. 


' (1) 6 Ind. Oas. 439; 34 M. 7; 8M. L. T. 108; (1910) 
M. W. N. 505; 20 M. L. J. 785. 

(2) 6 Ind. Cas. 826; 38 C. 13; 12 C. L. J. 130; 14 C. 
W. N. 918. 

(3) 73 Ind. Cas. 584; 46 M. 659: 45 M. L. J. 533; A. I 
R. 1924 Mad. 22; 19 L. W. 6; 33 M. L. T. 57. 


the judgment-debtor (that is &lusaini Be- | 


gam) 100 bighas kham lands in village 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 2239 
oF 1924. 

June 16, 1927. A 
Present:—Mr. Justice Mukerji 
and Mr. Justice Mitter. 
BEPIN CHANDRA DAS AND otszrs— 
DEFSNDANTS—APPELLANTS 
VETSUS 
MENAJADDI AND oTHers—PLAINTIFES 
— RESPONDENTS. 

Civil Procedure Code (Act V.of 1908), O. XXXII, 
r. 3 (4)—Guardian ad litem—Appointment—Notice 
to minor and natural guardian, necessity of— 
Non-service of notice, effect of— Decree, when can be 
set aside for fraud. i 

A decree cannot be set aside for fraud at the 


instance of a minor merely because the Court is, 


‘of opinion that the facts were not correctly placed 
before the Court by the party who obtained the 
decree or that the decree is erroneous, or that there 
was non-service of the notices prescribed by 
O. XXXII, r. 3, 21l. (4), Civil Procedure Code; nor 
would the fact that the guardian appointed by the 
Court did not take proper steps to defend the suit 
be sufficient for the purpose unless there is evi- 
dence showing that the non-service of notice or the 
appointment of the guardian was brought about 
intentionally or wilfully by the opposite party in 
order to prevent the defendant in the former’ case 
from having his case properly represented, before the 
Court. [p. 200, col. 2.) 

The qnestion whether in appointing a guardian 
ad litem, the provisions of cl. (4) of r. 3 of O. XXXII, 
Civil Procedure Code, were properly complied with or 
not is a question of fact, and where the validity of the 
appointment of a guardian is challenged, it is the 
duty ofthe Court to record clear and proper find- 
ings as to whether the said provisions have been 
complied with. [pl 200, col. 1.] 

Appeal against a decree of the Sub- 
ordinate Judge, Firat Court, Backerganj, 
dated the 21st July, 1924, affirming that of 
the Munsif, Seventh Court, Barisal, dated 
the 13th of September, 1923. 


Babu Abinash Chandra Ghose, for the 
Appellants. 

Babu Jatindra Nath 
Respondents. 


JUDGMENT. _ + 
Mukerji, J.—This appeal arises out of 
a suit which was instituted by the plaintiff 


Sanyal, for the 


for setting aside a decree and a sale held in - 


execution thereof. on the ground of fraud. 
The suit has been decreed by both the 
Courts below. The defendants Nos. 1 to 3 
have preferred this appeal. The plaintiff's 
case was that he held a jama under the 4 
annas share in a certain taluk for which he 
was to deliver 11 katis of paddy as rent per 
year, that defendants Nos. 1 to 3 who were 
the plaintiff's landlords instituted a suit for 
rent being Suit No. 1883 of 1918 alleging 
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that the plaintiff's jama together with two 
other*jamas in which the plaintiff was not 
interested constituted one jama of which 
the plaintiff and defendants Nos. 4 to 9 were 
tenants and in collusion with defendant 
Nos. 4 to 9 obtained an ex parte decree 
fraudulently suppressing the summons that 
had been issued on the plaintiff and not 
having the plaintiff properly represented 
in the said suit and thus having fraudulently 
obtained ‘decree by adducing perjured 
evidence. 

The learned Munsif held that there was 
no evidence to show that the summons in the 
suit was served upon the plaintiff who was a 
minor at the time or on his natural guardian 
Aminaddi who was his maternal uncle and 
with whom he was living at the time. ‘He, 
however, found that the non-service could 
not be attributed to the interference of the 


defendants Nos. 1 to 3 who were the plaint- : 


iffs in the rent suit and, therefore, the 
plaintiff was not entitled to any relief on 
that ground. He held, however, that the 
suit was atalse one and, therefore, the decree 
was liable to beset aside. The falsity of 
the suit, so far as the learned Munsif 
appears to have found, consisted in this 
that the suit was instituted in respeci of 
the rent for the 4-annas share of the three 
jamas without disclosing the fact that it 
was only in respect of one of these jamas 
that the plaintiff was interested and that 
for this he had to deliver rent in the shape 
of paddy at the rate of il katis a year. There 
wasanappeal preferred from this decision of 
the learned Munsif by defendant No. 1 and 
this appeal has been dealt with by the Sub- 
ordinate Judge. The findingsof fact which 
the learned Subordinate Judge has recorded 
are somewhat difficult to comprehend and 
indeed some of the findings which he has 
so recorded have very little to do with the 
questions which are relevant in a suit for 
setting aside a decree on the ground of 
fraud. He has held in the first instance 
that the defendants Nos. 1 to3 in the Rent 
Suit No. 1883 of 1918in which they were 


the plaintiffs treated the three jamas as one, 


j d there is no evidence .to show 
Ihat Ber had, been realised from the 
present plaintiff in respect of the three 
‘amas treated as one, and farther that so 
far back as 1308 the said defendants Nos. | 
to 3 or some of them | bad accepted a 
kabuliyat from the plaintiff's father in res- 
pect of the s@parate jama which the plaintiff 

sthe Record ;of Rights 
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also was in plaintiff's favour. He thus found. 
that the claim iù the rent suit was a false 
one. Having done so he prpceeded to. ton- 
sider the question whether the plaintiff was 
properly represented in the said suit.. He 
held in one passage in his judgment that 
the natural guardian of the plaintiff who 
was then a minor was not properly 
communicated with -in respect of the said 
suit. Butlater on he makes an observation 


> which detracts to a certain extent from the 


strength of the finding, the said observation 
being to the effect that even if the natural 
guardian had notice of the rent suit and for 
that reason the ‘guardian appointed by the 
Court be treated as having been validly 
appointed, the latter did not in poiat of fact 
take any interest in the plaintiff's case and 
did not take proper care to defend the said 
case on behalf of the plaintiff. As regards 
the question as to whether notice of the suit 
had been given to.the natural guardian 
the finding of the learned Subordinate 
Judge is, therefore, not very clear. As 
regards service of notice on the plaintiff 
himself there is a passage in the judgment 
of the learned Subordinate Judge which is 
to the effect that the plaintiff at the 
time of the suit lived at the house of his 
maternal grandfather under the guardian- 
ship of his maternal uncle. This passage 
means that at the time of the suit the 
plaintiff was living in the village Araji 
Kalikapur, because that is the place where 
according to the evidence the house of the 
maternal grandfather was situated. There 
is no finding, however, as to where the 
notice in the name of the plaintiff 
was addressed or where it purported to 
have been served. It is true that in 
the judgment of-the learned Munsif 
these matters have been dealt with, 


but in absence of a clear finding on this . 


question by the learned Subordinate.Judge 
it cannot be said either that the notice on 
the plaintiff himself or the. notice on 
his natural guardian was properly serv- 
ed for the purpose of the provisions of 
O. XXXII, r. 3, sub-r, (4) of the Code 
‘of Civil. Psoeedure. Unless and until 
it is found that the provisions of that 
clause 


guardian was not avalid‘one, The.question, 
therefore, as to whether the provisions of 
that clause have been satisfied or not is 
a question of fact upon which the learned. 


“ Subordinate Judge will have to récord clear 


a 
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and proper findings on a consideration of 
the materials that have been adduced on. 
behalf of the parties in the present case. 


"The mere fact that in the opinion of thé 


Courts below the facts were not correctly 
placed before the Court by the defendants 
Nos. 1 to3in the rent suit aforesaid or that 
the plaintiff should have been successful 
in ‘the said rent suit or that there was 
non-service of notice: upon the plaintiff. 
would not be-sufficient for the purpose of 
enabling the plaintiff to obtain a decree in, ` 
the present suit. Nor would the fact that. 
the guardian appointed by the-Oourt did,” 
not take proper steps to defend the suit be ` ` 
sufficient for the, purpose. . Fhe plaintiff .. 
will have “to prove fraud upon which his . 


whole case is based. The Court will have: . 


to consider the materials on the record in | 

order to arrive at a conclusion ab to whether © 
non-service, if any, of the notices under © 
el. . (4), r. 3,of O. XXXII, Code of Civil - 
Procedure was brought about intention- 


ally or wilfully “by the plaintiffs in that `- 


suit, that is to say, in order to prevent the 
plaintiff who was the defendant in that 
suit from having his case properly represent- 
ed before the Court. The Court will, there- 
fore, also have to go into the ‘question ` 
whether the appointment of the ‘Court. . 
guardian was obtained by means ofcon- : 
trivance resorted to by defendants Nos. 1 © 
to 3 the plaintiffs in that suit with a similar 
object. These are the material questions 
which will arise for a satisfactory decision 
of the present suit. | 
We accordingly set aside the decree 
passed by the learned Subordinate Judge ` 
and send down the case to his Court so that 
the appeal may now be re-heard and proper 
findings being arrived at on these questions 
the appeal may be disposed of in ac- 
cordance with law. 


©Oosts of this appeal will abide the result. `` 


Mitter, J.—I agree. l 
A.N. A. i Appeal allowed: | 
Case remanded. 


have been infringed’ it cannot ` 
be said that the appointment of the Court ` 
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RANGOON HIGH COURT. | 
First Orvit. APPEAL No.: 245 or 1925. 
December 22, 1926.. . |. 
Present:—Sir Guy Rutledge, KT) 
Ohief Justice, and Mr. Justice Brown. 
Tue UNIVERSAL FIRE anp GENERAL- 
INSURANCE Co., LTo,— APPBELLANTS - 


VETSUS 
Tas JAPAN COTTON TRADING Co., Lro. 
AND ANOTHER— RESPONDENTS. 

Insurance—Condition in policy that suits must be 
instituted within three months of repudiation of claim, 
enforceability of—Strict proof of repudiation, necessity 
of—Letter questioning assignee’s right, whether amounts 
to repudiation. | . 

A condition in an insurance policy that “if the claim 
be made and rejected and an action or suit be not 
commenced within three months after such rejection, 
the policy shall be forfeited” should not be enforced 
unless there is very definite and clear evidence ofa 
repudiation ofthe claim. more than three months before 
the action or suit. be’ eh 

A letter which merely questions the right of an 
assignee ofa policy to claim the amount due under 


the policy is not such’ a repudiation as would effect a. 


. forfeiture of the policy under the said clause. - 


FACTS.—The respondent Chotanieffected 
two policies of fire insurance with the ap- 
pellants. A fire broke out and the insured 
properties were destroyed. Chotani assign- 
ed the policies to the Japan Cotton Trad- 


ing Co. Ltd, and both Ohotani and the: 


assignee duly preferred claims. Oriminal 
proceedings were started against. Chotani 
who was accused of having intentionally 
set fre to the premises, but he was ac- 
quitted and theclaims were again pressed 
and the Japan Trading Co., Ltd., and 
‘Chotani, as’ joint plaintiffs finally instituted 
a suit. The trial. Judge passed a decree 
in favour of Chotani. The Insurance Com- 
pany appéaled. The material correspond- 


ence which passed between the plaintifis 


and the Insurance Co. is referred to, in the 
judgment. : 


Messrs, Keith and k. M. Sen; for the-Ap- > 


pellants, 
Mr. McDonnell, for-the Respondents. 
JUDGMENT.—([After referring - to 
certain matters which are not material for 
the purposes ‘of this reporttheir Lordships. 
continued as follows:—] `. ae et 
Thenext -ground taken is that the : claim 
could not be made because it: had been 
repudiated more than three months before 
the suit was filed. Olause 13 of the con- 
ditions attached tothe policy reads“ . ~, 
. if the, claim be made and rejected 
and an action or suit be not commenéed 


within three months .after such: rejection - 


, this policy shall be forfeited.” 
It" was held .in,the case of Rainey v, 
Burma Fire and Marine Insurance Co., Lid. 
(1),.that such a condition in a policy was 
a valid condition. But, for the condition . 


to be operative, it’ must be shown clearly - 
_ that there has been a repudiation, and, 


from a perusal of the correspondence ‘that 
took place between the parties shortly 
after the fire, it seems to us quite clear 


that, ‘at any rate, so far as Ohotani’s. claim | 
“was concerned, there was no such repudia- 


tion. His claim was put in to.the In- 
surance Company soon after the fire. The 
Instrance -Company obtained an assess- 


ment of. the damage from Mr. Nelson of 


Steel Brothers.” But, after , receiving the 
assessment, thè Company did not proceed 


to pay up the claim. Chotani wrote to 


the Insurance Company- and asked them : 
to. pay to the Japan Cotton Trading Co.; 
Ltd., and the Japan’ Cotton Trading Co., 
Ltd., also wrote on the subject. On -the ‘ 


‘18th April the Insurance Company wrote 


to Chotani saying that they doubted. whe- 
ther Chotani had any right in the matter 
and that the matter would be fully investi- 
gated. On the llth June,in the letter 
Ex, AF (this .is the . letter on -which 
the | appellants particularly rely) the. 
lawyers. of the appellants wrote to the. 
Japan Cotton Trading Co., Ltd., andstated 
that, from the correspondence and other 
documents before them, it would appear 
that they had never legally acquired any: 
interest in the premisesinsured. The letter 
concluded as follows: “Apart, ‘therefore, 


‘from any other considerations which need 


not be diecussed, ‘our clients do not appear 
tobe under any liability towards you." 
Further correspondence followed, and, on 
the loth of June, the appellants’ lawyers 
again wrote and said: “As regards your, 
client's claim it is obvious, apart -irom 


other considerations, that‘our clients must 


have further correspondence with Myin gyan 


“before finally deciding on the claim.” 


There, is no other letter produced of date 


‘prior ‘to .three months before the institu- e 


tion of the suitin whieh any repudiation 
of the claim appears and, it seenfs - per- 
fectly clear. to. us that the letter of the llth © 
June.did not repudiate the claim at àl. 
The. most that they said in that letter wag 
that the right of the Japan Cotton Trad- 
(15 91 Ind, Oas°622; 3 R.-383;.A. I R. 1926 Rang. 3.. 
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ing Co., Ltg., to claim the insurance money 
was disputed. ; 4 

‘It has been suggested’ that before this 
fire Chotani had entirely dropped out of 
the negotiations and made over all his 
interests to the Japan Cotton Trading Co., 
Ltd. Whether this is correct or not, it is 
, impossible for us to read the letter of the 
llth June as a repudiation of the claim, 
and before so stringent a condition as 
condition 13 of the policy can be enforced 
itis clear that there must be very defi- 
‘nite or clear evidence of the repudiation. 
At the time that this correspondence took 
place the criminal prosecution of Chotani 
was proceeding and it appears clear that 
the appellants wished the matter ot the 
claim to be kept in abeyance until those 
proceedings were finished, and that it 


was not till after the conclusion of the’ 
and within three ” 


criminal proceedings 
months of the filing of the present suit 
that the claim made by the plaintiff was 
definitely and finally repudiated. Weare 
of opinion that there is no force at all in 
this suggestion. l 


A. N. A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Second CIVIL APPEAL No. 825 or 1924. 
February 16, 1927. 
Present:—Mr. Justice Wallace. 
MANIAPPA UDAYAM AND OTHERS— 
DEFENDANTS—APPELLANTS 

versus 
SABAPATHI ASARI AND aNncTHER— 
PLAINTIFFS— RESPONDENTS. 

Inam—Service inam—Resumpiion of land by Govern- 
ment—Board’s Standing Orders (Mad.), O. XXXV, 
ss. (2) and (3)—Resumption by Collector, validity of— 
Rights of person in possession—Right of Government 
to grant patta to others. 

Under O. XXXV of the, Standing Orders of the 
Board of Revenue, Madras, in acase of resumption 
of a service inam by the Government, the Collector 
can resume itand grant the assessment to the werk- 
ing incumbent and the land tothe persons in occu- 

e pation and Mis only if he wishes. to oust the persons 
in occupation and put in the working incumbent that 


he must rgport the: case to the Board of Revenue. 


[p. 203, col. 1.] ; ; 

Where the Collector grants the assessment to the 
working: incumbent and issues inam patta to the 
occupancy owners, there is a clear case of resumption 
of the land and not merely of the assessment. On 
resumption by Government of an inam which ccn- 
gists not only of the assessment but of the land itself, 
the Government hastheright to place whomsoever 
it pleases in possession of the land, P- 203, cols.1 & 2.) 

9 < 
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Where the Government, at the time of resumption, 
ousts the person in possession and enters into posses- 
sion, any prescriptive title which such person may 
have acquired before that date short of a prescriptive 
title against Government, will not avail him to defeat 
the right of 2 third party to whom a patta has been 
granted by Government in pursuance of Government's 
right to confer the land on resumption on whomsoever 
[p. 204, col. 1.] 

Second appeal against the decree of the 
Distriet Court, South Arcot at Cuddalore, 
in A.S. No. 98 of. 1923, preferred against 
that, of the District Munsif, Kallakurichi, 
in O. 8. No. 520 of 1922. : 

Mr. T, M. Krishnaswami Ayyar, for the 
Appellants. 

Mr. A. C. Samapath Ayyangar, for the 
Respondents. 


JUDGMENT.—The original suit was . 
for recovery of the plaint property, Survey 
Field No. 12/1, measuring about 23 acres. 
The plaintiffs’ claim was by virtue of a long 
possession and prescriptive title, the defend- 
ants’ claim in virtue of a patta issued by 
Government. Hither the land or the assess- 
ment of the land constituted a blacksmith 
inam, but neither the plaintiffs nor the de- 
fendants belong to the family of the origi- 
nal holders ofthe tnam. On a decision as 
to which constituted the inam rests the 
decision of the case. 

The first Court recorded a finding that 
the inam consisted of the assessment only. 
The lower Appellate Oourt accepted that 
finding in one part of its judgment, para. 
4 and in another part, para. 3, remarked 
that ‘that the land formed part of the 
blacksmith inam cannot ke denied.’ It 
is argued that in the latter sentence, the 
lower Appellate Court is using language 
loosely, but I am not able to accept that 
argument. The whole of the discussion in 
para. 3 of its judgment is with refer- 
ence to possession and enjoyment of the 
land and the conclusion is that plaintiffs 
and their predecessors were in possession 
and evjoyment of the land for over 12 years 
prior to suit, having been let into posses- . 
sion because they were doing blacksmith’s 
service for the village so that the enjoyment 
of the land was by way of remuneration for 
the service. , The reasonable deduction from 
such a letting into possession would bethat 
the land itself was the inam. The findings 
of the lower Appellate Court, therefore, 
present some ineonsistency on this vital 
point. _ l 

It is.argued that the lower Courts have. 
not decided this issue on evidence, but 
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ignoring the evidence about it, have decid- 
ed it on a pure surmise drawn from a con- 
sideration of’ the Board’s Standing Orders. 
The lower Appellate Court simply accepts 
the argument of the trial Court on this 
point The trial Court’s argument is con- 
tained in para. 15 of the judgment, and 
it merely amounts to 
the Board’s Standing Orders lay down that 
when Government proposes to resume land 
which is cn inam the order shall be passed 
not by the Collector but by the Board of 


Revenues, and that since in this case the. 


Collector passed the order, it must be taken 
that the Government did not intend to and 
did not rasume the land. The order of 


resumption is Ex, V, dated 23rd July, 1919.. 


It is by the Collector and directs that “the 
resumed fields will be fully assessed and 
the assessment...paid...to Urali Asari, (that 
is, the father of the second plaintiff) the 
senior member of the working incumbents,” 
and that “Iyan patta should issue in the 
names of the occupancy owner.” I, think, 
the lower Courts have misunderstood the 
Board's Standing Orders by confining their 
attention to sub-s. (3) of O. LV without con- 
sidering the sub-s. (2). The latter lays down 
that in a case of inam land being resumed, 
the Collector has first to resume the land 
and then may adopt one of two alternatives 
either direct the assessment to be credited 
to general revenues or direct that it be paid 
to the working incumbent. The latter pro- 
cedure is exactly that which has been adopt- 
ed in Ex. V as I read it, and it appears to 
me clear that the order Hx. V was passed 
under this section. It is true that sub-s. (3) 
does set out what is contained in para. 
15 of the trial Court’s judgment; but it 
obviously means that in ordinary cases the 
Collector shall assume that the working 
incumbent is entitled only to the assess- 
ment, and that only if he thinks the work- 
ing incumbent ought to have the land also, 
thas ousting the persons in occupation he 
snall report to the Board of Revenue for 
orders, Thatis,in acase of inam land the 
Collector can resume it and grantthe assess- 
ment to the working incumbent and the 
land to the persons in occupation; but if ha 
wishes to oust the persons in occupation 
ant put in the working incumbent, he must 
report the case to the Board. It is obvious 
from Ex. V that the Collector adopted the 
former procedure as set out in sub-s. (2), He 
gave the assessment to the working incum- 
bent and issued Iyan patta to the oceupancy 
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owners and it appears in fact’from Ex. IV 
(a) that the patta was issued to the defend- 


‘ants as occupancy, owners. It appears to 


me, therefore, a clear case of resumption of 
the land and not merely of the assessment 
and ‘that the lower Courts have committed 
a grave error of fact in this respect. 

This view is strengthened by a considera- 
tion of the fact that both the plaintiff's wit- 
nesses and the defendant's witnesses agree 
that the land is the inam. The Ist plaintiff 
as P. W. No. 1 himself says “The suit land 
was originally blacksmith Manibam...Urali 
Asari was performing the blacksmith work 
in the village and as such was in enjoyment 
of the suit land” and in cross-examination 
he said, “The blacksmith Manibam con- 
sisted of 3th cawnie of nunja and 24 acres 
of punja”. His evidence is in substance 
repeated by P. W. No. 2, lst defendant as 
D. W. No. l and D. Ws. Nos. 2 and 3. It is 
significant also that ina suit in 1912 (the 
judgment is filed as Ex. C), before the 
date of resumption, against Urali Asari 
and the Ist plaintiff by the present 
lst defendant, the present plaintiff 
definitely contended that the Civil Court 
had no jurisdiction because the suit land 
was unentfranchised blacksmith inam land 
and raised a definite issue on that point, 
claiming ancestral mirasi right of doing 
blacksmith service in the village, The 
plaintiffs in argument here have sought to 
explain away that plea as having some re- 
ference to the Pensions Act XXIII of 1871, 


. but I do not see how that affects the cate- 


gorical nature of the statement that the 
suit land was imam land. No doubt now 
the plaintifis change their song and in para- 
graph 7 of the plaint say that the teerwa on 
the suit property was originally the remune- 
ration for the blacksmith miras; but then 
they also say in the plaint that the suit pro- 
perty was for over 70 years in the exclusive 
possession of the plaintiffs’ family. Now 
the finding of the first Court is, and it 
appears to be perfectly correct, that Urali 
Agari did not comeinto possession of the 
land until the death of Annamalai Asari 
the last representative of the original black- 
smitk's family, with whom the plaintiffs had 
no connection, and that the villagers let 
Urali Asari and his brother the Ist plaint- 
iff, into possession because they took up the 
blacksmith work. This again strengthens 
the view thatthe land and not merely the 
assessment ewas the remuneration for the 
service, The lower Oourts have ignored all 
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204, 


this positive evidence in the-case and have 
held merely on an erroneous inference from 
the Board's Standing Orders and Ex. V. 
that the land is not a remuneration for the 
This fundamental error vitiates 
their findings and I am not able, therefore, 
to accept these findings. I find. In rever- 
sal of these findings that the-suit inam con- 
sisted of the land and that it was the land 
which ‘was resumed by the Collector under 
Ex. V. 

That being so, Government had by the 
resumption the right to instal whom it 
pleased in the occupancy right of the land, 
anda grant of patta to the defendants “fol- 
lowed. That prima facie put an end to any 


claim which the plaintiffs had to the occu- 


pancy rightin theland. IfGovernment, at 
the time of resumption, ousted them and 
entered into possession, any prescriptive 
title which they may have acquired before 
the date short of a preseriptive title against 
Government, will not avail them to de- 
feat the right of a party who has been 
granted patta by Government in pursuance 
of Government's right to confer the land 
on resumption .on whom it pleased. 

This has been laid down by this High 
Court in several cases by Phillips and 
Odgers, JJ. , in Ramakrishnayyav Pitchayya 
(1), by Devadoss, J. in Venkata Raov. Mango 
. Rao (2), by Odgers, Js in Krishna Sastri v. 
Singaravelu Mudaliar (3) and myself in 
Gourikantam v. Ramamurthy (4) which was 
confirmed on Letters Patent Appeal. The 


plaintiffs refer me to Gunga Gobind-Mundul . 
v. Collector of the 24-Pergunnahs (5), but I . 


do not find that case in point as there it 
was held that Government had no right to 
the land but only a right to the assessment; 
nor was itin a casein wkich Government 
had exercised its undoubted right to resume 
a service inam. Plaintiffs have also pointed 
outthatin Ayyagart Venkata Sur yanara- 
yana v. Makka Venku Naidu (6) in this 
Court the correctness of a portion of my 
view in Gourtkantam v.’ Ramamurthy (4), 
) 


` (1) 91 Ind. Gas. 165; (1925) M. W. N. 480; 48 M. L. 


J. 500; 21 L. W. 474, "ALL. R. 1925 Mad. 726. 


(2) 87 Ind. Cas: 376; (1925) M. W. N. 808; 49 M. L, J.. 


71; A. I. R. £925 Mad. 1184. 
(3) 91 Ind. Cas. 130; /1925) M. W. N. 218; 48 M. L. J. 


470; A. I. R 1925 Mad. 780; 48 M. 570. 


4) 80 Ind. Cas. 557; 46 M. L. J. 482; 34 M. L.T., 


034; 19 L. W. 663; (1924) M. W. N. 565; A. I.-R. 1924 


Mad. 783. 
(5) 11 M. I_A. 345; 7 W. R.P. O. 21; 1 Suth P. O. 
J: 676; 2 Sar. P. O. J. 284; 20 E. R. 131. ° 
(6) 97 Ind. Oes. 253; A. I. R.1926 Mad. 1155. 
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was doubted. But even in that judgment, 
in the order of reference by Ramesam, J., 
he lays down that the Privy Council have 


“now held that enfranchisement constitutes a 


fresh grant and that if the Orown takes 
physical possession and hands it over to a 
grantee, along prior possession by a pre- 


vious occupant, short of 60 years will not 


avail, and the same view was adopted in the 
judgment itself. Now here there is no 
doubt, since it is part of the plaintiffs’ own 
case and has been found by the trial Court 
and almost goes without saying from the 


„action of the Tahsildar who, in obedience 


to the Collector's order to issue patta to the 
occupancy owners, issued patta to the de- 


fendants, that plaintiffs’ possession had 


come to an end before or about the time of. 
the resumption, and that the defendants, 

did get into possession in pursuance of. the 
patta issued to them on the resumption. 

So this judgment also does not avail the 

plaintiffs. 

Plaintiffs have not contended that they 
perfected a prescriptive title against Gov- 
ernment prior to the resumption, nor could 
they maintain that in face of the finding 
that they got into possession only on the 


death of Annamalai Asari some 30 years 


ago, 
ei must, therefore, hold that hie plaintiffs 
have no right to. eject the defendants. I 
reverse the decision of the lower Courts and 
dismiss the plaintiffs’ suit with costs in all 
Courts. 
vV. N. V. 
A. N. A. 


_ 


Anpeal allowed. 


LAHORE HIGH COURT. 
SEconD Civit APPRAL No. 2244 or 1922, 
January 31, 1927. 

Present :—Mr. Justice Fforde and 
Mr. Justice Campbell. 

KAHAN SINGH AND oTHERS—DEFENDANTS 

— APPELLANTS 
- versus 
GOPAL SINGH AND OTHERS— PLAINTIFES, 
Musammat BHOLJ-—DEFENDANT— 
RESPONDENTS. 
Custom (Punjab)—Sainis of. Hoshiarpur District— 
Sonless proprietor—Gift to daughter in return for 
services, validity of—Riwaj-i-am, unsupported by in- 


stances, ‘evidentiary value of. 
Amongst Sainis of the Hoshiarpur District, in the © 


. Absence of lineal male heirs,.a man can gift his whole 


KAHAN SINGH Ù, GOBAT SINGH. 
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property or ony, part ọf_it tó à daughter inretum for Additional Judge that the three TARF 
` services rendered. l MA | Musammat Hukman, Musammat Niko and 

An’ entry of custom in a .riwaj-t-am cannot be : AJ, cammat Sardho did not rénder services 


rejected as valuless merely because it is not support- : : end 
ed by instances. The burden of proving that such . to their father , the donor, and if there are 


an entry is incorrect is on those who dispute the e statements of the witnesses on the ‘record 


correctness of the entry. = ‘that they did’ thik si 
Second appeal from a.decree of the’ EET simply means that the 


Additional District Judge, Hoshiarpur 
at Jullundur, -dated the Sth July, 1922, 
modifying that of the Subordinate Judge, 


First Class, Hoshiarpur, dated the 13th ; 


October, 1921. l 
Mr. Fakir Chand, for the Appellants. 
Messrs. G. S. Salariya and Jagan Nath 
Bhandari, for the Respondents. 


JUDGMENT. 


learned Additional Judge has refused to 
believe those witnesses. The findin gis one 
of fact and cannot be interfered with in 
second appeal. ca < 
Appeal: No. 2244 of 1922 by the defendants 


must, therefore, fail in my opinion.. 


— [he plaintiffs’ appeal is No. 2757 of 1922, 


and this asks that the decision be set aside 
“that Musammat Bholi is under custom 
entitled to retain possession of one-fourth of 


Campbell, J.—This was asuit-by the ~ the gifted property. The learned. Counsel 
‘collateralsin the fifth degree of one Kahah forthe appellants has asked us to reject the 
Singh for a declaration that a gift of land,” evidence provided by the riwaj-i-am entry 


by Kahan Singh to his four daughters should. 


not affect the plaintifis’ reversionary rights. 
The trial Court decreed the plaintiffs’ claim. 
On appeal the Additional Judge gave: the 
plaintiffs a decree for three fourths of the 
land only; holding that one of the daughters 


Musammat Bholi was entitled by custom to ' 
retain possession ofthe other one-fourth in | 


that she was a daughter who had rendered 
services to the donorand was.hence a person 
to whom a valid giftcould be made by a 
sonless proprietor. ` -, 
Both sides have come tothis Court on 
‘second appeal. For the defendants-appel-’ 
lants it is urged, firstly, that the decision 
by the Courts below that the property gifted 
was ancestral is not supported by . evidence, 
but this is not the case. The finding is ene 
of fact, and there is evidence on the record to 
‘support it...Secondly, the defendants-appel- 
-lants attacked the finding of the learned 
Additional Judge in regard to custom, but 
their learned Counsel admits that unless the 
finding of the Additional Judge that .the 
three other daughters, namely, Musammat 
Hukman, Musammat Nikko and Musammat 
Sardho did.not render services. to. the donor 


ean. be got over, he is unable.to’ -rebut the © 


entry in the riwaj-2-am stating the custom 
prevalent, 
the answer-to question 90 on page 219, 
Humphreys’ Customary, Law of the Hoshiar- 
pur District, and is to the effect that amongst 
sainis of, that district, the- tribe to which the 
present parties. belong, in the. absence. of 
lineal male heirs a mbn can gift his whole 
property or any part. of-it.to a daughter. in 
return for services rendered. - bse a 

There is a distinct. finding by. the learned. 


` 
, 


“Allah Ditta (1) 


This statement is to.be found in | 


‘quoted -above on the ground thatitis wn- 
supported by instances. Weare unable to 
doso. The law has been laid down by their 
Lordships of the Privy Council in Beg v.. 

and in a recent case Labh 
Singh v..Mango (2) we have given our reasons 
for considering that certain subsequent 
decisions by this Court and. by the Chief 
Court have gone unwarrantably farin laying 
down asa general proposition that an entry 
In a (riwaj-t-am unsapported by instances 

1s of little evidentiary value and insufficient 

„to castthe onus of rebuttal upon the other 
side. The reliability of the Riwaj-i-am with 
which we are. dealing has not been assailed. 
In my opinion the entry in question imposed 
upon the plaintiffs the burden of proving 

‘that it was an incorrect. statement of custom 

ang this burden has not been discharg- 
ed. ME. 

I consider. that Appeal’ No. 2757 of 1999 

must fail also, and I would dismiss both 

appeals with costs. tae 
¥forde, J.—I concur in regard to both 


appeals, : 

A. N. A. - Appeals dismissed. 
“5 (1) 38 Ind. Cas. 354; 45 P. R. 1917: 12P. W. R. 1917: 
21 MET. 310; 82 i L. J. 618; 19 Bom. L. R. 388; 
"15 A.L.J. : . W. N, 842: 44 O. A 
175: 44-I. A. 89 (P. O.) ee aaa 


(2) 100 Ind, Oas. 924; 8 Lah, 281; A. I. R. 1997 Lah, 
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, MADRAS HIGH COURT. 
SrconD O:vin APPRAL No. 1234 oF 1924. 

l * March 31; 1927.. ©- 
Present:—Mr. Justice Wallace? 
GONUGUNTLA SUBBAYYA (Minor BY 

e NEXT FRIEND MUDDANA VENKATA- 
RAYUDU, SINCE DEOBASED AND ANOTRER— 
PLAINTIFFS—APPELLANTS 

versus ; 
GONUGUNTALA RANGAYYA anv 
ANOTHER-—DBFENDANTS— RESPONDENTS. ` 
Hindu Law—Conversion of co-parcener to Chris- 


tianity, effect of—Right of survivorship, ‘whether lost— 
to converts property—Succession Act 


Removal Act (XXI of 1850). : ; 
The conversion of a Hindu co-parcener to Chris- 


_‘tianity operates in law to sever him from the co- 


parcenary, and the right of survivorship does not 
survive any more than it would survive if a parti- 


tion had been effected in the ordinary way. ,[p..207,e 


col. 1.) ; Bun 

Act XXIof1850 is inapplicable to such a case. since 
the right of survivorship is not a vested right which 
the convert forfeits or which Nas been ‘impaired on 


. account of his conversion but is only a right con- 
. tingent on there being no partition. [p. 207, cols. 1 & 


2. 
Succession to the properties of a'converb to 
Christianity is governed by the Indian Succession Act 
and the only course of conduct which will avail the 
convert to escape from the provisions of the Act is 
to make a Will. [p. 208, col. 1.] tes 
Abraham v. Abraham (1), Kulada Prosad Pandey 
y. Haripada Chattopadhyaya (2), Tellis v. Saldanha 


' (3) and Kunhichekkan v. Lydia Arucanden (4), fol- 


. lowed. 


Dicta ‘of Wallis, J., in Pathuma v. Rawan N ambiar 


(5), dissented irom. 4 Sy 
Francis Ghosal v. Gabri Ghosal (6), explained. | 
Second appeal against a decree of the 
District Court, Guntur in A.S. No. 216 of 
1923, perferred against that of the Subordi- 
nate Judge, Guntur, in O. S. No. 114 of 1921. 
Mr. Ch. Raghava Rao, for the Appellant. 


Mr, B. Somayya, for the Respondents, 


JUDGMENT.—The facts, as found by 
the lower Appellate Court, which are neces- 
sary for the disposal of this second appeal, 
are that the Ist plaintiff's father, now dead, 
and the lst defendant were undivided 
brothers in a Hindu joint family, the for- 
mer being the elder and presumably’ mana- 


` ger, that on 2nd March, 1915, the 1st plaint- 


iff’s father became a convert to Christianity, 
but that the two brothers continued to five 


together, she Ist plaintiffs father continu- 


ing to manage the family property, that in 
2916 under Ex, C. lst plaintiff's father and 


` one Darsi Seshayya jointly bought one-half 


share in A schedule property; and that the 
lst plaintifi’s-father died intestate on loth 
December, 1920, leaving an only son, the Ist 


l plaintiff, His contention here is that the 
e $ ‘ 


ioe 


e 
* 
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succession to -his father; so far as the A 


schedule properties are concerned, opens 
- according to the Indian Succession Act,. 
‘which applies to his father as he was-a 


Christian. Firat defendant contends here 
that the co-parcenary was never dissolved, 


that it was open to the Ist plaintiff's father ` 


to continue to hold the property under 
the same rights which he possessed at the 


. time of his conversion, that he did so and 


that, therefore, he (the Ist defendant) is 
entitled, as under the Hindu Law by right 
of survivorship, toa half of the lst plaint-' 
iff’s father’s one-fourth share in A schedule 
property. This view has found favour with: 
the -lower Appellate Court, and the Ist 


‘plaintiff appeals, contending that that Court 


is fundamentally wrong in law in holding 
that the Indian Succession Act does not 
govern the case. l 


“That the conversion of. a Hindu co par: ` 


-cener to another religion operates to sever 


him from the’ co-parcenary cannot, in my 
judgment, admit of any doubt. It has been 
emphatically. stated in the often-quoted 
case of Abraham v. Abraham (1), see also 
Kulada Prosad Pandey v. Haripada Chatto- 
padhyaya (2). The language used there lays 
down, as J read it, that conversation effected. 
severance, but that, if the convert and his 
former co-parceners so elect, “the partition 
can be set aside and a re-union effected. 
The mere description of the property as 
“jon it ’ after the conversion will not suffice 
to prove this. A partition instatus under 
which the property still remains jointis not 
impossible or even uncommon. Now there 
is no contention in this case that any such. 
mutual agreement was come to, nor is 
there any finding thereon. The’ contention 
between the parties throughout on this part 
of the case has been on the question, does or 
does not the conversion put an end to the 
co-parcenary? Curiously enough, since the 


which the Ist plaintiff denied the ` genuine- 


ness, the Ist defendant’s original plea in, 
the case was that conversion did disrupt the: 


co-parcenary and the lst plaintiff's original 
plea was that it did not. Now, since the 


Will has been found a forgery, each party: 


has taken up the other's original position, 
the answer to the ,question, however, is’ 
. (D 9M. L A. 195; 1 W. R. P. | 
dy 17 Tad. 7 Sra 19- E, R. 716, 

. Oas. 257; 40 0, 407-at. p, 417: aay. 
311; 17 0, W, N, 102, ` i P Aa 7 h 


4 


O. 1; 1 Buth. P. O. A 


‘Ast defendant chose to advance a William ` 
hisfavour by the 1st plaintiff's father, of ` 


# 
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purely a matter of law, and it can, in my 
opinion, be only this, namely, that conversion 
severs the converted co parcener from the 
co-parcenary. Theview that co-parcener- 
ship and the right of survivorship are inci- 
dents peculiar to Hindu Law has been laid 
down as early as Tellis v. Saldanha (3). 
That conversion to Christianity severs the 
co parcenership by force of Hindu Law it- 
self is laid down in Abraham v. Ab- 
raham (1l), reiterated in Kulada Prosad 
Pandey v. Haripada Chattopadhyaya (2), 
and again by this Court in Kunhichekkan v. 
Lydia Arucanden (4), where the corollary is 
drawn that the right of survivorship also 
ceases to ‘exist. This would seem to me 
obvious. Where there has been a partition 
under Hindu Law, none of the divided mem- 
bers can elect to retain a right of sur- 
vivorship, and there is, therefere, no 
reason why a Christian divided member 
should be allowed to elect to retainit. The 
lower Appellace Court thinks that there 
is some doubt on this matter because of 
the remarks of the late Chief Justice Sir 
John Wallis in Pathuma v. Raman Nambiar 
(0) and because of the ruling in Francis 
Ghosal'v. Gabri Ghosal (6), In Pathuma v. 
Raman Nambiar (5) the late Chief Justice 
was influenced by his view that Act XXI of 
1820 in effect forbade a forfeiture by the 
convert, because of his conversion, of that 
right of survivorship under the Hindu co- 


parcenary which he had prior to his conver-.- 
sion, and it is sought here also to build an. 


argument on the proposition that, if the 
convert does not lose his right of survivor- 
ship, then he does not lose his right as a co- 
parcener, since tue one involves the other, 
But with due respect, 1 think that the 
nature of this right of survivorship has been 
overlooked. Itis not a vested right but 
only a contingent right, contingent, that is, 


on there being no partition in the family ; 


with partition it ceases to exist. Conver- 
sion creates partition by operation of Hindu 
Law itseli and, therefore, the right of sur- 
vivorship does not survive any more than 
it would survive if partition had been 
effected in the ordinary way. Act XXI of 
1850 does not assist the convert since the 
right of survivorship is not a right which 


(3) 10 M. 69; 3 Ind. Dee. (N. s.) 799. | 
e a) 3 Ind. Cas. 480; (1912) M. W. N. 386; 11 M. L, 


(5) 64 Ind. Cas. 676; 44 M. 391; 41 M. L. J. 243; 
1921) M. W N. 594; 14 L. W. 257 (F, B.). 
(6) 31 B. 25; 8 Bom, L. R. 170. 
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the convert forfeits or which hag béen im- 
paired on account of his conversion, ° Any 
partition without conversion *would have 
deprived him of that right. To hold that 
“the convert retains the right of survivorship 
after partition is tolay down that conver- 
sion puts him ina better position than he 
was before conversion. He has chosen to 
separate and he cannot claim to continue 
rights which flow from non-separation. I 
cannot see, therefore, how this right of 
survivorship is the sort of substantial right 
to which Act XXI of 1850 was intended to 
apply. The remarks of the late Chief Justice 
in Pathuma v. Raman Nambiar (5) are as’ 
will be seen by a perusal of that case 
largely obiter to the case before him. They 
cannot in any way override the plain langu- 


age of Abraham v. Abraham (1). No doubt 


s. 93 of Act VIII of 1865 does recognise a 
sort of right of survivorship among joint 
lagatees but not at all the right of survivor- 
ship which is now being discussed. The 
view of the lower Appellate Court that 
Pathuma'v. kaman Nambiar (5), overrules 
Telli v. Saldanha (3), and Kunhichekkan v. 
Lydia Arucanden (4), appears to me quite 
wrong. The reasoning of the late Chief 
Justice rests entirely on considerations 
drawn from Aet XXI of 1850. The other 
two learned Judges did .not dissent from 
Tellis v. Saldanha (3) or Kuuhichekkan vy. 
Lydia Arucanden (4), and Spencer, J., defi- 
nitely held that among converts to Chris- 
tianity the rules of co-parcenary and sur- 
vivorship in Hindu Law no longer applied. 
As to Francis Ghosal v. Gabri Ghosal (6),. 
which the lower Appellate Court strongly 
relies, Sir Lawrence Jenkins there relied on 
two lines of argument, first, that because: 
the convert can by his course of conduet. 
show under what law he intends to be go- 
verned, co-parcenership may still bea part’ 
of the law governing the rights of the 
Christian convert, and, secondly, that the 
rights of co-parcenership and survivorship 
have not, so far as Indian Christians are 
concerned, been repealed by the Indian- 
Succession Act. As tothe first line of ar- 
gument, no right of co-parcenership and 
survivorship remains to the convert unless 
he was shown as a matter of fact that he 
renounced the partition which his onver- 
sion ipso facto effected, and there is no. 
finding in the present case of any such re- 
nouncement, Further, even that line of 
argument seems untenable in the face of 
the Privy Council ruling in Kamawati y, 
e 


thé provisions 
Act is to make a Will. As to the second line 


Wd 
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- .Dighbajar Singh (7), which in effect lays down 


that the only course of conduct which will 
avail the Ohristian convert to escape from 
of the Indian Suecession 


-'6f argument, it has been dealt with in 


Kunhichekkan v. Lydia Arucanden (4), and 
with the 
agree. One would not expect the Indian 
Succession Act to deal with rights prima 


. facietlost unless a contract to the contrary 


is proved. 


I- think, therefore, it is perfectly clear that 


‘since the first. plaintiff's father died’ intes- 


tate as an Indian Christian, the succession to 
his:property is governed by the Indian Suc- 
cession Act, andthe only point which remains 
is whether the whole ofthe one-fourth of A 


schedule property was then his property or” 


not. The legal position after the partition 
which was the effect of the conversion was 
that the lst plaintiff's father and the lst 
defendant held the joint property as ten- 
ants-in-common.{See Kulada Prosad Pandey 
y. Haripada Chattopadhyaya (2) and 
Kunhichekkan v. Lydia Arucanden (4). 
I will takeit that one moiety of the’ pur- 
chase-money for this .joint property origi- 


“nally came” from the Ist defendant. Is it 


open tothe Ist defendant in this suit to 
contend that one-halfofthe property pur- 
chased is, therefore, his property and not 
the property of the deceased intestate? Now 


‘after the conversion, lst plaintiff's father 


and defendant being tenants-in-common, if 
the lst plaintiff was, as he, was, in possession 
of the funds which went to the purchase of 
the suit property, there was no fiduciary 


relation between him and the Ist ‘defend- 


1 


ant in respect, of any part of their funds, 
nor is there any plea that there was, nor 
could, infact, such a plea be admitted: see 
Kennedy v. De Trafford (8). Everything 
that came from the property held in com- 


“mon into the possession ‘of lst plaintiff's 


father became his own property, First de- 
fendant must be presumed to have known 
the legal situation created by the severance 
and yet to have permitted the Ist plaintiff's 
father to be in possession of the whole of 
the purchfase fund, Idonot see how the 


= Jst defendant can have a claim to share in 
ii e h | ar a 


(7) 64 Ind. Cas. 559; 43 A. 525; 
L., T. 47; 42 M. L. J. 87; 26°O. W. N. 490; '24-Bom. L. 
R. 626; 4 U. P. L. R. (P. ©:) 27;-A. I. R 1922 P.O, 14; 
(1922) M. W. N. 336; 48 I. A. 38! (P. C.) 


R. 671. 


is (1897)- A. O: 180;.66 L, J, Oh, 413; ,76 I, T, 427;.. 


6. £ 
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the property into which this fund was 


converted. His claim, if he has a claim for. 
such of his money as went to purchase the 


“property is probably now barred; In any case 
‘it cannot be gone into now here, One fourth 
‘of the A schedule property was, therefore, 


wholly the property of the Ist -plaintiff's 
father at the time of his death and devolved 


‘on hisintestacy on the Ist plaintiff under 


the Indian Succession Act. It appears to 
me, therefore, that the Ist defendant cannot 


successfully resist the lst plaintiff's claim 
‘and the lst plaintiff is entitled to such share. 


in the A schedule property as the-§Indian 


‘Succession Act will allow him. He will, 
‘therefore, share with his mother and his 


step-mother, the 2nd defendant, in the same 
proportions in which he-has been directed 
‘to share the B schedule property. I modi- 
‘fy the decree of the lower Appellate Court 
and decree accordingly. The plaintiffs 
will get costs from both the defendants in 
the lower Courts and from the lst defend- 
ant here. The memorandum of objections 
is dismissed with costs. 


NV. Decree modified, 


OUDH CHIEF COURT. 
SEconpD OivIL APPEAL No. 107 or 1927. 
. August 24, 1997. 
Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Raza. ` 
5 DALJIT SINGH—PLAINTIFE— 
'_ APPELLANT 
F ak versus ` f 
KANHAIYA LAL SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
—Suit by defeated claimant-—Burden of proof of 
genuineness of deed of title. 

Ina suit under O. XXI, r. 63 ofthe Oode of Civil 
Procedure by a person: whose objection to an attach- 
ment has been dismissed, he has to prove not only 
the mere mechanical execution of a deed of mortgage 
in his favour but also the genuineness of the transac- 
tion. [p. 209, col. 1.) ik 4 

The question of.burden of proof is not material in 
such a case in appeal where the lower Gourt has - 
come to an affirmative conclusion on the evidence ad- 
duced by the parties. [ibid.] l o’ a 

Appeal against a decree of the District 
Judge, . Hardoi, dated -February 1,1926, 
reversing that of the Subordinate Judge, 
Hardoi, dated the 23rd November, 1925. 

Messrs. Haider Husain and A, C. Mukerji, 


for the Appellant. `> 
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Messrs. A. P. Sen and: Mohan Lal, for: the 
- Respondents. 

. JUDGMENT.—The view of ‘law ‘taken’ 
by the learned District Judge appears to us” 
to becorrect. Ina casesuch as this in 
which a person has objected to an attach- 
ment in execution of a decree upon the 
ground that he has. titleto- the property 
‘attached and his objection has been dis- 
missed, he hasin order to succeed in a 
-Bult brought according to the provisions of 
-O. XXI, r. 63, to do something. more than 
‘establish the mechanical execution of his” 
document of title. Here the plaintiff-appel- 
lant undoubtedly established the mechanical 
execution of the deed of mortgage on which 
he relied, but the learned District Judge 
had before him the facts that no cone 
sideration in cash had passed at the time 


‘of the execution of the document, that the | 


 plaintiff-appellant stated that the considera- 
tion of the document was a consideration 
absolutely different from the consideration 


-. recitedin the document itself and that the 
plaintifi-appellant’s allegation that he had . 


taken possession of the property according 
to the terms of the deed was not establish- 
ed, the fact being that he had never taken 
possession at all. These circumstances 
. thoroughly justify the decision of the 
_ learned District Judge. Very little turns 
upon the question of burden of ‘proof for.. 
. there was evidence before the learned | 
District Judge upon- which he could arrive 
at an affirmative conclusion and he‘did. 
arrive at an affirmative conclusion that the 
deed oftitle in question was not genuine. 
In these circumstances we dismiss the appeal - 
with costs. 


A, N.A. Appeal dismissed. 





MADRAS HIGH COURT. 
Givin APPEALS Nos, 2110F 1924 AND 283 . 
; oF 1925. i , 
January 26, 1927. 
` Present: —Sir Victor Murray Coutts 
Trotter, Krt., Ohief Justice, and 
- Mr. Justice Srinivasa Iyengar. 
U. PANDURANGA BHATTA—DeeEnpDant 
—APPELLANT 
versus - 
M. KRISHNA NAYAK AND SONS By 
PartNex M. ANNAPPA NAYAK 
AND OTHERS— DEFENDANTS 
— RESPONDENTS, i 
Pariner ship~Re-conaliiution-=A greement to be bound . 
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' Canara Transport Co. 
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by debts of old firm—Renewal of ‘old debt bip partner, 

whether. binding on new partnership—Promissory note 
by partner not signed in representative capacity— 
Liability of firm. - 

If anewly constituted partnership agrees among 
its members that the members of the new partnership 
shall have the power to bind it for the taking dn of 
the debts of the previous firm which the new partner- 
ship had taken over, a renewal by a partner of a 
promissory note which had come into existence before 
the new partnership, would be binding on the new 
partnership provided, however, the transaction shows 
that the partner purported to act on behalf of the 
new partnership, [p. 210, cols. 1 & 2.] 

Appeals against the decrees of the Court 
of the Subordinate Judge, South Kanara, . 
in O. S. Nos. 50'and 47 of 1923. 

Mr. K. Sanjivi Kamath, for the Appellant, 


Mr. S. T. Srinivasa Gopalachari, for the 


Respondents. 
= © JUDGMENT. 
In A. 5. No. 211 of 1924. 


I have come to the conelusion not without 
considerable reluctance that this appeal 
must be allowed. The case was brought on 
two promissory notes, one dated the 10th 
April and the other the 25th April, 1923, 


-and there is no doubt that some of the de- 


fendants were previously engaged in the 
conduct of a motor bus concern known asthe 
It seems to me clear 
that efforts were -made which eventually 
succeeded to get the appellant Panduranga 
Bhatta intothis business to ‘set it on its 
feet because it was in orabout the begin- 
ning of 1923 in a very bad way and owed 
money to several creditors of whom the 
plaintif was one. The learned Judge re- 
lied upon a document Ex. IV as proving 
not merely that the appellant, Panduranga 
- Bhatta, wasa partner as and from its date 


-as he had been’ before and that was to 
‘cover the promissory note of the 10th April, 
“In my opinion the document when looked 
- at clearly indicates that it was meant to 


speak as from the date that it came to 
birth and that it purported to constitute: 
the partnership as from 17th April, 1923. 


- Therefore, prima facie there would be no 


liability on the appellant in respect of the 
Promissory note of the 10ta April so long 


“as his liability is put onthe foting of hjs 


being a partner de facto. The case, how- 
ever, is put into two other wayse Itis said 
that ‘although he was not a partner, and [ 
am speaking entirely’ of the earlier of the 


. promissory -potesthat, assuming he was 


not a partner on the daie when “that pro- 
missory note was executed, he may never- 
theless be liable upon ib ‘for one of two 


z, 


. made in tke Court below; 


_the trouble to produce. 
“thab the case of estoppel goes because. the 


| with me. 
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to say, by ‘estoppel. The answer. {ô that 


“appears to meto be two-fold. The first is that* 


or sought to be 
indeed the 
only two documents which, it is suggested, 
could support an estoppel aretwo promis- 
sory notes which were neither exhibited 


ng such case was pleade 


“in the, Court below nor, of course, conse- 
‘quently have been printed here .and it 
: seems astonishing that the plaintiff should 

seek to build up a case, the only documents’ 


in support of which he has noteven taken 
Therefore, I think 


only other evidence of it is the reference 
by.the plaintif’s lst witness in his evidence 
to vague statements made by the defend- 
ants to him in September, 1922, that they 
were all partners. ‘‘ They (the defendants) 


‘themselves told meso (namely, that they 


were all partners) in September, 1922, in 
connectio with their desire to open credit 


14 


it is to attach legal liability on the faith of 


“a conversation between four or five people 
“when allthat the person who was present 
| at the conversation says is “they say” and 
. he . was never asked in examination-in-chief . 


to develop this or to say exactly what 


_ were the words used by the Sth defendant 
. as distinct from the others. In 
- therefore, it would be quite impossible to 


In my opinion, 


_ -place any reliance on that one statement 


-fendant -being a partner. 


. ofthe plaintifi’s lst witness in order to- 


found a liability in estoppel. 


With regard. to the second promissory 
tote, that ia, dated the 25th April, 1923, no 


‘doubt on the face of it that would look like 


. a document which, as it came into birth 


after Ex.1V, would be one which very likely 


ı would bind the new partnership and, there- 
«fore, the.5th defendant. But unfortunately . 


.the.suit here can only be on the considera- 


;. tion because the 5th defendant did not sign 
athe promissory -note and the evidence*is 
` that -this note was a renewal of an ‘earlier 
_ “note which admittedly came into exist- 
“tence and created the debt long before 


there was any question of tke 5th de- 
È ab all. Now 
it is said ‘that it -is the law that, 
ifa newly constituted partnership agrees 


‘among its members that the members of 
the new partnership shall have the power 


N 
e 


"7 ABDUL RAHMAN BEG V. BARKAT BEG: 
=" reasoñs. The first is that he was sought to 
. be made a pårtner by holding out, that is 


That is a conversation which, 
-ig not fixed on to the appellant (5th de- 
- fendant) and one knows how dangerous 


~ 
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to bind it for the taking on of the debts 
of the previous firm which the new partner- 
ship had taken over, that would be binding 
on the new partnership. ‘The answer is 
“Certainly, provided there is anything in 
the transaction to show that the persons. 
who executed the bills or notes or whatever 
are relied upon were purporting to act on 
behalf ofthe new partnership.” Of that 
here'there is not a trace. The promissory- 
note was signed by the signatories with- ` 
out a hint that they acted in any representa- 
tive capacity; nor did they append the de- 
scription either in the body or after the 
signature in the note that they signed on 
behalf of the Canara Transport-Co. In 
these circumstances it appears to me that 


ethe plaintiff failed to make out-his case and 
‘that the appeal must- be allowed with costs, 
Ithink the conduct of the 5th defendant 


18. very suspicious but after all we cannot 
founda judgment or even deprive a man: 
of costs merely because we think that he. 


‘gave rise to ideas in various people's minds 
“by entering into transactions that he was 


likely to be concerned in. It cuts both 
ways and it - rather militates -against the 
view that he-was a near relation of the 
Ist defendant who was unquestionably 


‘liable for all these debts becauseone knows 
. it is very common in this country—it is not 


so in England—for people . to sign notes 
on behalf of relations in mattergin which 


: they have no concern whatever other than 
‘the accommodation of the persons concern- 


ed. The costs throughout will be paid by 


“the plaintiff (lst respondent), 


A.S. No. 283 or 1925.—This appeal is 
allowed and the plaintiff (Ist respondent) 
will pay the appellant the out of pocket 
expenses. i 


VN V. Appeals allowed. 


OUDH CHIEF COURT. . 
Sroonp CIVIL APPEAL No, 46 or 1927. 
l September 14, 1927. 
Present:—Mr. Justice Misra and 
Mr. Justice Hasan. 
Mirza ABDUL RAHMAN BEG— 
‘ DEFENDANT No. I— APPELLANT 
, versus 
Mirza BARKAT BEG AND ANOTHeR-— 
j DERENDANT No. 2—RE8SPONDENT. 
Oudh Laws Act (XVIII of 1820), 8, 9, el, (1)—"In onder 


= = 


~~ i 


~~ 
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of relationship’, meaning - of—Pre-emption—Rival- 
competitors—-Nearness of relationship, determination 
07. 
Ths words ‘in order of their relationship’ in.s. 9 
of the Oudh Laws Act are used in their ordinary and 
grammatical sense of ‘according to the degree in the 
ling of relationship’ and mean nearness of relation- 
ship irrespective of the position of the parties in 
“the line of inheritance. [p. 212, col. 1.] 4 
Muhammad Ayub Khan v. Kaniz Fatima Bibi (1), 
followed. i 
. Karim Bakhsh v. Jehandad Khan (2)and Moham- 
mad Taki Ali v. Mohamed Ali (3), not followed. 
Appeal against a decree of the Addi- 
tional Subordinate Judge, Sultanpur, dated: 
‘November 9, 1926, 
the Munsif of Musafirkhana at Sultanpur, 
dated June 17, 1926. fe 
l ORDER. 
Misra, d.—(March 24, 1927.) —This is an 
appeal arising out ofa pre-emption suit, The 
point involved in the caseis whether forthe 
purpose of relationship mentioned in.s. 9 of 
the Oudh Laws Act the degree of relation- 
ship must be confined among the heirs of the 
same class. Mr. Lindsay (now Mr. Justice 
Lindsay) in the ease, of Muhammad Ayub 
_Khanv. Kaniz Fatima Bibi (1) held that 
nearness in point of relationship was.the 
of the parties 
A different view seems to have been taken 
in a Full Bench case, Karim Bakhsh.. 
Jehanded Khan (2), which deals with `s; 12 
of the Punjab Laws Act, 1872, which corres- 
ponds with s. 9 of the Oudh Laws Act (1876), 
In my opinion the point involved in this 
appeal is an important one and should be 
finally decided by a Bench of two Judges 
of this Court. I, therefore, refer it for 
decision to such a Bench unders. i4.0f the 
Oudh Courts Act (IV of 1925). ag 
Mr. H. Husain, forthe Appellant. |. . 
Mr, Khaliquzaman, for the Respondents. 
JUDGMENT.—This is the defendant- 
vendee’s appeal in a suit for pre-emption 
from the decree of the Additional Subor- 
‘dinate Judge of Sultanpur, dated the 9th 
of November, 1926, affirming the decree of 
the Munsif of Musafirkhana, dated the 17th 
. of June, 1925. : 
. “Undera deed of sale, dated the 20th of 
April, 1925, Habib Beg and Shafi Beg, on 
behalf of himself and his brother Islam 
-Beg acting under .a power-of-attorney, 
transferred 1/27th share in Mahal Azam Beg 


confirming that of. 


ABDUL RAHMAN- BDG Ü. BARKAT BEG. 


and ]/6th share in Mahal Razzak Beg situate ' 


in the village of Parwa Pargana Baraunsa, 
= (1) 11 Ind. Cas. 919; 14 O. C. 193. 
abi 74 P, R. 1900; 137 P.L. R. 1900; 4P,. W.R. 


: parties in the 
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District Sultanpur, to Mirza Abdur Rahman 
Beg far a sum -of Rs: 375. The vendors and 


„the plaintiff pre emptor are co-sharers in the 


said mahals, andit isagreed that the vendeé 
is also a'co-sharer in the same mahals. The 
question for determination,’ therefore, 18 
as to whether the pre-emptoror the vendee 
has apreferential right to acquire the pro- 
perty in suit, Theanswerto this question 
depends upon the interpretation ofcl. (1) 
of 8.9 of the Oudh Laws Act, 1876. This 
clause is asfollows:—_ |, od 
“Istto-co sharers of the sub-division (if 
any) of..the..tenure in which the property 
ig comprised, in order of their relationship 
+o the vendor or mortgagor, 
and the precise words of the clause requir- 
ed to be interpreted are “in order of their 
relationship: . ; 
The vendeg is the son of Muhammad 
Yar Beg.--Muhammad Yar Beg had 4 
brother Ishag.Beg. The vendors are the 
sons of Ishaq Beg. The pre-emptor is 
the- brother of Musammat Salima, who was 
the wife of Ishaq Beg and the mother of 
On those facts the Courts 


-—~— - ew 


support of this argument reliance is placed 
upona Full Bench decision of the late 
Chief Court of the Punjab in the case of 
Karim Bakhsh v. Jehandad Khan (2). It is 
admitted andthe admission is correct in 
law, thatin the event of the opening of 
the inheritance to the estate of the vendors 
to-day, the vendee is entitled to inherit~in 
preference to the pre-emptor. 

Weare of opinion that neither the view 
taken by the Courts below nor the argument 
advanced in support of the appeal, before 
us,is correct. In the case of Muhammad 
Ayub Khan v. Kaniz Fatima Bibi(t) Mr. 
Lindsay (now Mr. Justice Lindsay) in the 
late Court of the Judicial Commissioner ofe 
Oudh .decided that nearness in degree of 
relationship was the only test for @etermin-— 
ing the_preferential right to preempt. To 
this extent: we- agree with that decision 
and we do not agree with the Full Bench 
ruling of the Punjab Chief Court that 
co-sharers “ig order of (heir relationship” 
only connots the co-sharers who are the 


a 
r 


sig 
nearest heirs. It seems to us that it is 
technically incorrect to say that there are 
` nearer heirs and remoter heirs, On the opene 
ing of inheritance such person ‘or persons 
Who are entitled in law to succeed, is the heir 
or are the heirs. The words’ ‘in order of 
their relationship” do not refer, we think, 
only to such a class of persors ‘amongst 
whom, on the fiction that the vendor was 
dead’and the inheritance opened on the 
date ofthe sale, the heir or the heirs of the 
vendor exist. Wethink that those words 
simply mean “according to thedegree in 
the line of relationship” with the vendor. 
Thisis clearly the natural and the most 
grammatical meaning. The circle of rela- 


~ 


q 


tionship may be and generally is much, 


wider than the circle covering the heiror 
the heirs only, andin the law of pre-emp- 
tion as enacted in the provisions of Oh. II 
. of the Oudh Laws Act, 1876, there is 
nothing to justify thə Courts to interpret 
'“in order of their relationship’ in the 
restricted’ sense. For the same reason we 
do not agree with the -opinion expressed 
in Mohammad Taki Ali Khan v. Mohamed 
Ali (3) “that relationship must be such as 
would allow of inheritance”. 

Obviously no difficulty of interpretation 
Gan -arise in acase where both the vendee 
and the pre-emptor’ are co-sharers but 
neither is relatedto the vendor nor in a 
case where only one of them is so related 
and the other is not. But difficulty arises 
where both the vendee and the pre-emptor 
ate related to the vendor, and the present 
case is one of that nature: 

Now the decree of enoni in which 
two persons stand to a third person neces- 
sarily connotes the idea that the three are 
“the descendants of one common ancestor. 


This cannot be true of a casein which the © 


vendee and the vendor are descended from 
one common stock and the pre-emptor and 
the vendor from another, It seems tous a 
contradiction in terms to say that one per- 
son ignearer in degreeof relationship 
than another person to a third person when 
all the tkreeare not descended from one 
common stock. It was held in Karam 
- Hossein v. Raghubar Dayal (4) that the 
“order of relationship” relates to consan- 
guinity from a common stock. It was again 
so held in Jafri Begam v. Ghulab Kuwar (5), 
Lastly it was held in Muhammad Ayub Khan 
(3) Jwala Prasad's Select Cases, a p. 7. 


(4) 4 O. O, 397, 
6) 7 7 A 0.6, 


‘THIRUVENGADASWAMI AYYANGAR ù, Gorin inii UDAIAR, 
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E2 'Kaniz Fatima Bibi (1) already referred 
“to that the relationship mentioned in s. 9 


:of .the Oudh Laws Act, 1876, means consan- 


guinity from a: common stock. The- law 


‘clearly requires the selection of one person 
of the nearest degree or by lot where there 


are several persons of equal degree in re-. 


lationship tothe vendor for the purpose of 


giving the preferential right to buy. -This 


‘in ‘the very nature of things implies that . 


the competitors and- the vendors are dé-. 
scended from a common stock. 

On the above interpretation it must be”. 
held that the. plaintiff has failed to establish 
that he is nearer in degree than the vendee 
to the vendor; and that he has also failed . 
to establish that he is equal in degree with 
the vendee to the vendor, His claim for 
pre-emption must, therefore, fail. 

We accordingly allow this appeal, set. 
aside-the decrees of the Courts below and - 
dismiss the plaintiff's suit with costs in all 
Courts. 


G. H, Appeal allow ed. 


MADRAS HIGH COURT. 
Civit MISCRLLANEOUS Petition No.. 722 
oF 1927. 
March 380, 1927. 

Present:—Mr. Justice Jackson. 
THIRUVENGADASWAMI AYYANGAR 
=— PETITIONER 

versus 
GOVINDASWAMI UDAIAR AND OTAELS ` 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 66 
—Sale proclamation—Settlement of terms— Value of 
property—Statement of value fixed by decree-holder, 
judgment-debtor and Commissioner, sufficiency of. 

The terms of a proclamation for sale were ob- 
jected to by the judgment-debtor on the ground that 
the value fixed for the properties was too low. ‘The 
Court without itself fixing a value directed that the 
valuation fixed by the decree-holder, judgment-debtor, 
and a Commissioner appointed by the Court for the 
pur ae should be stated in the proclamation of 


Teld, that there was nothing ena in the direction 
and that the requirements of O. XXI, r. 66, Civil Pro- 
a Code, in this respect were sufficiently complied 
wit 

Petition praying thatin the circumstances 
stated in the affidavit filed therewith the 
High Oourt will be pleased to issue an 
order directing stay of sale in E. P. Ne, 
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file of the Oourt of the Subordinate Jud 


‘December, 1926, in the said E.P. No. 215 
of 1926 in O. 8. No. 73 of 1925. 

_ FAOTS.—Pending an appeal by 
judgment-debtor against the. settlemént of 


the terms of a sale proclamation.on the - 
ground that the valuation given by the 
Oourt and mentioned in the sale proclama- -- 


tion was unduly low, the judgment-debtor 
applied for stay of sale and his Lordship 
Mr. Justice’ Jackson in granting stay of 
sale under ‘that particular proclamation 
directed that if the Court gives in the sale 
proclamation the valuation of the decree- 
holder, judgment-debtor and the Commis- 
sioner appointed therefor, the terms of 
O. XXI. r. 66, will have been complied with. 
When the application for stay came on for 
hearing after notice, it was pointed out for 


the judgment-debtor that His Lordshbip’s ob- ` 


servations relative-to the requirements of 
O. XXI. r. 66 were opposed to the decision 
of the Full Bench in Raghunath Singh v. 
Hagari Sahu (1). The Civil Miscellaneous 
Petition was not, however, pressed. 
Messrs. K. S. Krishnaswami Ayyangar 
and VY . N. Venkata Varadhachari, for the 
Petitioner. Pe 
Mr. A.V. Viswanatha Sastriar, for - the 
Respondents. a 


ORDER.—The question is raised whe-. 


ther in the light of Raghunath Singh v. 
Hazari Sahu (1) my direction as regards 
the sale was correct. I cannot see that it 
is incorrect within the terms of O. XXI, 


know. If itconsiders a fair and accurate 
report of the value given by three persons 
material for the’ purchaser and nothing 


more in that particular respect, the Court . 


will not, in my opinion, kave erred. If it 
itself mis-states the value, that is an en- 


(1) 37 Ind. Cas, 872:2 P, L. J, 130; 1P. L. W. 111; 
(1917) Pat. 105. L. J, 130; 


RAMPHAL V. PARTAB BAHADUR SINGH, ; 
915 of 1926, in O. S. No. 73 of 1925, on thé -tirely different matter, and it is that which 
of the | sant ne “the Privy Council is-considering in Saadat- 


ge. oD 
of Tanjore, pending disposal of O. M.A: mand Khan. 


No. 81 of 1927, preferred to the High Court 
against the order of the Court of the Sub-~ 
ordinate Judge, Tanjore, dated the 22nd 


the - 


_to remove t 


. 
— 
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Phul Kuer (2), Sivasami 
Naicker’ v.Ratnasami Naicker (3). The 
same view. asthat which I have endeavour- - 
ed to sét forth is held by the Calcutta 
Bench in Kashi Pershad Singh v. J amuna” 
Pershad Sahu (4). - 

The stay petition is not now pressed as 
being unnecessary and it is dismissed with 
costs, ' l 

V. N. V. Petition dismissêd, 


A.N. Ai |. - 
2) 20 A7412;.25 1. A. 146; 2 O. W. N. 550; 7 Sar. P. 


0.7. 380; 9 Ind. Deo. (u. 8.) 624 (P. d. a p 
(3) 23 M. 568; 10 M. L. J. 814; 8 Ind. Dec. (N. s.) 
79% o 


(4) 31 O. 922. 


OUDEH CHIEF COURT. 

Saconp Orvin APPrAL No. 187 or 1927, 

_ August I, 1927. 
Present:—Mr, Justice Pullan. 
RAMPHAL—Dsvenpant No. 1— 
< APPELLANT 
TE i i versus 
Raja Sri PARTAB BAHADUR SINGH 
- o — PLAINTIFF —RESPONDENT. 

Wajib-ul-arz—Entry of custom, evidentiary value of 
— Absence of corroboration, effect of. - 

It is now settled law in Oudh that the wajrb-ul- 
drz does not represent a mere contract between the 
signatories but lays down the village customs and is 
very strong evidences of the existence of those customs 
even if there is no outside corroboration. [p. 214, col. 


~ Appeal against a decree of the Additional 
Bara Banki, dated: 


JU DGMEN I.—la. this case a decrae- 
holder sought ia execution of his decrea 
he materials of a house’ be- 
n agricultural tegant, and 
this suit was ‘filed by the zemindar:-who 
relied on ths custom recorded ein’ ‘the 
wajib-ul arz of the village to- prove that 
an agricultural tenant had no right to 
dispose of the materials of his housa and 
thus incidentally to save the house. for the 
tenant, The first Court dismissed the suit, 


longing ‘to a 


S 
e 
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but. the Appellate . Court. gave a decree in 
favour of the plaintiff. In this. village 
there is a custom laid down in the *wajib-__ 
ul-arz which goes beydénd the ordinary’ 
law of this Province, which gives, under 
certain circumstances, to the tenants a 
power of disposal of the materials of their 
house. It has been argued before me in 
appeal that a custom entered in the wajib- 
ul-arz does not affect the tenants, but this 
view appears to me to be based on the 
theory that the wajib-ul-arz represents some 
contract between the signatories. This is 
not the view taken of the wajib-ul-arz in 
Oudh, and it is now settled law that-the 
Record of Rights lays down the. village 
customs and is very strong evidence of 
the existence of those customs even if there < 
is no outside corroboration. Their Lord- 
ships of the Judicial Committee have re- 
cently pointed out that it is the Settle- 
ment Officer who records these customs 
after proper enquiry, and there is no reason 
to suppose’ that a Settlement Officer, who 
records a custom affecting the interests of 
landlords and tenants alike, does not. per- 
form his duties properly, and this he can 
only do if he- makes enquiries from ten- 
ants as well as from the landlord. [ 
refer to their Lordships’ remarks in, the 
case of Balgobind v. Badri Prasad (1). 
_Thus the record of custom in the wajib- 
ul-arz applies to. the tenants as well aa 
to others, and it only remains to see what. 
is the custom in the present instance. 
There are two clauses to which I have been 
referred, and I have been asked to hold 
that they sreinseparably connected. The 
first is that at the time of building a house 
the tenant. may receive help toa certain 
extent in the supply of wood and bushes 
and the second is thatthe tenant has no 
power to sell or mortgage or remove the 
materials of his house. -It is argued 
that this means that the tenant cannot. 
dispose of the materials which have been 
provided by the zemindar, but I see no 
reason to make the second clause depend- 
ent upon the first. The first clause shows 
clearly enough that the tenant may or may 

.* not receive materials and he has certainly 
no absglute right to receive all his materi- 
als. The second clause, on the other 


. (1) 74 Ind, Cas. 449; 50I. A. 196 at p. 201; 21 A. L. 
J.578; A. I. R. 1923 P. O. 70; 9 O. & A. L. R. 581. 26 
O. O. 217; 45 M. L. J. 289; 45 A. 413; 38 O. L. J. 302: 

~ (1923) M. W. N. 799; 33 M, L. T. 317; 10 O. L. J. 368: 
99 O. W. N. 465 (P. 0) ° 


those materials by sale or mortgage. 


OHITTURI SRIRAMULU V. SOMISRTTI LARSHMINABAYANA, [105.1. 0. 1927] 
. hand, is a.clear prohibition to remove. 


the materials under any circumstances. 
If it meant the materials supplied by the ` 
zemindar, this fact would have been noted 
in the record. In'my opinion the custom ' 
prevents the removal by the tenant of 
any portion of the materials of his house - 
and also prevents him from Ter 
is 
custom is binding on the tenant, and the ~ 


‘decree-holder cannot step in and remove 


these materials in execution of his decree. 
I agree with the lower Appellate Court - 
that the suit should be decreed and dis- 
miss the appeal with costs, - eG 
G. H, Appeal dismissed, 


- 


MADRAS HIGH COURT. 

Oivin Revision Petition No. 819 or 1925, 
March 30, 1927. 
Present:—Mr. Justice Wallace, 

CHITTURI SRIRAMULU—Praintirr— 
: PETITIONER er 

l versus 

SOMISETTI LAKSHMINARAYANA— 
DEFENDANT—ResPonbEnt, 

Contract Act (IX of 1872), s.2—Promise without 
consideration by agent, enforceability of. 

A promise which is unenforceable against the 
principal cannot he enforced against the agent. A 
promise by an agent, which is wholly without con- 
sideration, cannot, therefore, be enforced against the 
agent personally or against his principal. " 


Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise 2 decree ` 
of the Conrt of the Principal District 
ee Tanuku, in 8. ©. S. No.-145 of 
1924. ` 

Mr. K. Kameswara Rao, for the Peti- 
tioner. ; j 

Mr. V. Suryanarayana, for the Respond- 
ent. l l 

JUDGMENT.—I am satisfied that the 
decree of the lower Court cannot stand. 
It is clear that ‘the gift to plaintiff is not 
contained in the Will. Therefore, defend- 
ant was not, in his capacity as executor, 
bound tocarry out Pallamma’s promise 
to give. The plaintiff's case as given in 
the evidence is that defendant was in posses- 
sion ofsome of Pallamma’s property, as 

\ 
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agent, and, as her agent, promised to carry 
out her instruction to pay Rs, 50 to 
plaintiff. But,on this footing, it is clear 
that when the promise to give could not, 
in law, be enforced against the principal, 
it cannot be enforced against the agent. 
Plaintiff urges that there was considera- 
tion forthe promise fixing liability on 
the defendant personally, arguing that 
defendant was made a legatee under the 
Will only in consideration of his promise 
to pay Rs.50 toplaintiff. Nothing of this 
kind issuggested in the plaint nor is it 


really within the bounds of probability that 


Pallamma would not have executed the 
Will in his favour unless he paid Rs, 50 to 
a carpenter of hers. 


Lam satisfied that plaintiffcannot enfsreę -` 


the .promise, which was wholly without 
consideration from defendant personally 
or from Pallamma his principal. 

I reverse the decree of the lower Court 
and dismiss the plaintifi’s suit with costs 


here. Hach party will pay his own costs 
in the lower Court. 

V. N. V. 

A. N. A, Decree reversed. 


OUDH CHIEF COURT. 
SECOND CIVIL Appaa No. 374 or 1926, 
July 26,1927. | 
Present :—Mr. Justice Pullan and 
Mr. Justice Hasan. 

KIRPAL—P.u:sIntTirFF—APP&LLANT 

j VETSUS 
GURDAS AND oTHERS—DEFENDANTS— 

RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 85—Landlord 
and tenant—Tenancy, how extinguished—No action 
taken by zemindar to terminate tenancy—Tenant’s 
right to fresh statutory period—Action by zemindar 
after new period has begun to run, effect of. 

A tenancy can only come to an end by the eject- 
ment of the tenant or his relinquishment of the 
holding. When a tenant dies before the expiry of 
the statutory period of tenancy, if no steps are taken 
by the zemindar or by his heirs to divest them- 
selves of the tenancy, the heirs enter upon a second 
statutory period of tenancy and no action taken by 
the zemindar to end the tenancy after the new period 
has begun to run can be effective against the heirs. 

Appeal from a decree ofthe First Sub- 
. ordinate Judge, Bahraich, dated the 16th of 
July, 1926, upholding that of the Munsif, 
Bahraich, dated the 29th of March, 1926. 


KIRPAL V, GURDAS. 
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Mr. Zahur Ahmad, for the Appellant. 
Mr. Radha Krishna, for theeRespondents. 
JUDG MEN T.—Thisappeal arises from 


-a dispute between rival claimants for a 


tenaucy. The platntiff claims under a lease 
executed in hisfavour by the zemindar “in | 
the year 1332 Fasli, and the defendants 

claim to be statutory tenants in succession 
to previous members of tbeir family. Itis 
admitted that one Sita Ram entered upon 4 
tenancy in the year 1314 Fasli, and under 
the Statute, he would have aright to hold 
that tenancy until the year 1320. Sita Ram 
died in 1318 and was succeeded in the ten- 
ancy by his son Lachmi Dat, Lachmi Dat 


“also died before the tenancy expired, and it 


would- be presumed that rights devolved 
upon his brother Ram Oharan, who is one 
of the defendants in this suit. The plaint- 
iff's claim is that the tenancy came to an 
end in the year 1320 Fasli, and thata new 
tenancy was created by the zemindar in the 
year 1323 when he gave the tenancy on a 
slightly enhanced rent to Musammat Lagan 
Dei, the widow of Lachmi Dat. The 
plaintiff claims that Lagan Dei remained as 

a tenant until she relinquished the tenancy 
in the year 1332 Fasli, and thereby enabled 
the zemindar to make a lease in favour of 
the plaintiff. 

“It appears to us that the plaintiff's case. 
must fail, because a tenancy can only come 
to an end by the ejectment of the tenant or 
his relinquishment of the holding, When 
Lachmi Dat died hisrights devolved on his 
heirs and as no step was taken by the 
zemindar or by these heirs to divest them- 
selves of the tenancy until the year 1323, 
it must be held that these heirs had entered 
upona second statutory period, and no action 
taken by the zemindar in the year 1323 
could be effectiveagainstthem. As amatter 
of fact it appears that the lower Court is 
right in holding that Musammat Lagan Dei 
was allowed by her brother ia-law to have 
her name recorded for the sake of consola- 
tion, and there is direct avidenes that as late 
as 1332 Fasli Ram Oharan and his sons were 
paying the rent of the holding, and in 1327 
one of the sons Gur Das was entered as 
being the tenant in possessfon. In oar 
opinion, therefore, this tenancy devolved 
on the death of LachmiDat on his brother 
and his brother's sons and nothing has been 
done to oust them from the tenancy up to 
the present time. | 

Relianca has been placedon certain re- 
marks as 40 the rights of members of a joint 
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Hindu “family in agricultural ‘tenancies 
contained in a ruling ofthé Judicial Com- 
missioner’s Court in Sarabjit Singh v. Mohan 
Singh (1). The purport ofthat ruling was 
that. a Hindu gon could not challenge a 


e relinquishment of a tenancy made by his 


father. That isnot the case before us and 
we see no need to diseuss the general obser- 


* vations made by the learned Additional Judi- 


cial Commissioner as to the rights of Hindu 


- 60n8 in agricultural tenancies. In our opinion 


the case was rightly decided by the Courts 
below and we dismiss the appeal with costs, 
= @. H. 


(1 110. O. 292, 


MADRAS HIGH COURT. 
Orvit Revision Petition No. 389 or 1926. 
March 24,1927. ` 
Present:—Mr, Justice Jackson, 
ATHIMOOLAM SERVAI AND anorure 
-—PETITIONERS 
a - versus 
E. M. GOPALAKRISHNA KONE— 
RESPONDENT. i 
Madras District Municipalities Act (V of 1920), s. 52 
Rules for conduct of elections, r, 11—Rules for pre- 
paration of electoral folls, r. 7—Election petition— 
Improper entry by successful candidate of names in 
electoral roll by deceitful means, whether ground for 
setting aside election—Finality of electoral rolls— 
Judge in election petitions under District Munici- 
palities Act, whether persona designata. 
- The reference to an offence under s. 52 of the Dis- 
trict Municipalities Act in r. 11 of the rules for ‘the 
conduct of elections is not confined to am offence in 
regard to an electoral roll after its publication but 
includes an offence committed during its preparation, 
[p. 216, col. 2.1 < a 
: Where, in an election petition it is alleged that the 
returned candidate has by deceitful means, procured 
the improper.entry of names on the electoral roll, 
and thereby committed an offence unders. 52 of the 
Madras District Municipalities Act of 1920, the Court 
cannot refuse jurisdiction in the matter, but must 
inquire into the question whether the offence alleged 
has been committed ; the rule as to finality of orders 
of the Revising Authority does not prevent such a 
question from being inquired into on an election petis 
tion. [p. 217, col. 1.] 
Petition, uader s.,115 of Act V of 1908 and 
s. 107 of the Government of India Act pray- 


e ing the High Court to revise -an order of 


the Oourt ofthe Additional Subordinate 
Judge, Madura, dated the 22nd J anuary, 
1926, in O. P. No. 22 of 1925, 
Mr: K. Rajah Ayyar, for the Petitioner. 
Mr. A.. V. Viswanatha 
spondente, 


Appeal dismissed, - 


Dastrt, for the Re- ' 


ATHIMOOLAM BERVAL D, GOPALAKRISHNA KONE,- - [105 I. O. 1937] 


JUDGMENT.—The petitioners seek 
to revise the judgmént‘of the Additional © 
Subordinate Judge of Madura in OQ. P. 


- No .22 of 1926, 


The petitioners (two electors) were apply- 
ing to set aside the election to the Madura ` 
Municipal Council of the counter- petitioner. 
On the day of hearing they were not ready 
with their witnesses, and the Court sum- 
marily dismissed their petition. The wit- 
nesses ‘then available should have been 
present, and they have no legitimate griev- 
ance on this account._ But—and this is the 


gravamen of the petition—the main bulk of ~ 


their evidence had already been shut out 
by the order of the Courton 12th December, 
1925. They alleged that the counter-peti- 
tioner had by deceitful means procured the 
improper entry of names in the electoral 
roll, an election offence under s. 52 of Act V 
of 1920. Rule 11 of the rules for the decision 
of election disputes provides -that the re- 
turned candidate may be unseated if, in the 
opinion of the Judge he has committed an 
offence described in s. 52. But the learned 
Subordinate Judge declined to give any 
opinion in the matter because as regards 
the electoral roll,the orders passed by the 
revising authority shall be final (rule for 
preparation of electoral rolls r. 7 (b) and no 
failure to observe dates or directions shall 
entitle any one to question the validity of 
the registersin election proceedings (r. 8 (e)). 
He. holds, therefore, that s. 52 and r.-ll can 
only: apply toan offence in regard toan 


electoral roll after its publication: 


There seems to be no necessity to circum- 
scribe the scope of the rulein this manner. 
The Revising Authority is only concerned 
with the electoral roll as such, adding names 
which ought not to have been omitted, and 
removing names which ought not to have 
been inserted and the list of names so drawn 
up by that authority is final. It is no con- 
cern of the Revising Authority how the 
mistakes occurred, whether on account 
of fraud or oversight, and these are ques- 
tions which it need not and. cannot decide. 
In the present case itis alleged that some 
200 voters were wrongfully entered as 
paying profession tax, [ff the petitioner 
had established his point before the Revis- 
ing Authority he could -have got those 


“names removed, and as he did not do so, 


he cannot get them removed now. He 
cannot now advance the plea that 200. voters 
should be eliminated, thereby giving him a 
majority, nor is that his case, Allhe would 
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urge isthat the successful candidate. by 
deceitful means procured the improper 
entry of names inthe electoral roll; and 
this could have been urged on : any 
earlier occasion. The distinction between 
the two pleas becomes clear if tho result 
is bornein mind. Suppose that the peti- 
tioner only succéeds in this enquiry in estab- 
lishing the fact that 200 voters are improper- 
ly entered upon the electoral roll, without 


proving the counter-petitioner's deceitful . 


connivance, it will not help him in the 
slighest degree, whereas before the Revising 
Authority, he could have’ got the names 
struck off, without any question of deceitful 
connivance ever having arisen. ‘Therefore, 
the Court cannot refuse jurisdiction in this 
matter, and must go into the question 
whether the offence described in s. 52 was 
committad. Accordingly, his order is set 
aside and. the learned Subordinate Judge 
is directed to dispose of the petition in the 
light.of the above observations. The charge 
connected with s. 52 can be re-opened, but 
notthe other charges for which through the 
petitioner's own default, evidence was not 
forthcoming. On behalf of the counter- 
petitioner, the power of this Court to inter- 
fereis questioned. There is direct authority 
in Ahmad Thambi Maricair v. Bavasa Mara- 
eayar (1) which follows amaswami 
Goundan v. Muthu Vellapa Goundan (2), on 
the principle that in this matter the District 
Municipalities -and Local Boards Aets are 
analogous. I agree, and that analogy 
attracts the authority of the Full Bench 
ruling in Kokku Parthasarathy Naidu v. 
Chintalacherow Koteswara Rao (3). In that 
case the learned Ohief Justice was led to 
decide that the Judge was nota persona 


designata by a reference to two rules, a rule, 


permitting him to transfer the inquiry to a 
Subordinate Court, and a rule that the 


ballot papers shall be sealed and not again’ 


inspected except under the orders “of an 
election or other competent Court.” 


The first of these rules is not repeated in 


the rules under the District Municipalities 
Act but the second is ix (2) of the rules 


(1) 72 Ind. Cas. 902; 46 M, 123; 16 I. W. 898; (1922) 
M. W.N. 813: 44 M. L. J. 69; A I. R: 1923 Mad. 251. 

(2) 71 Ind. Oas. 1039;-44 M. L.J. 1:16 L.. W. 848; 
(1923) M. W. N. 133; A.I. R.1923 Mad. 192; 46 M. 
536. 

(3) 78 Ind. Oas. 98; 47 M. 369: 46 M. L. J. 201; 19 
L. W. 402; (1924) M. W. N. 272; A I, R. 1924 Mad, 


| 
| 


217 
for the. ‘election of Chairman and Yiee- 
Chairman of Municipal Qouncfla and r. 26 
(1) of Rules for the conduct - of elections of 
Municipal Councillors: In fact, these are 
the rules actually quoted by the learned 
Judge; r. 12 (2) of the rules for the 
election of membera of District Boards by 
Taluk Boards or r. 28 (1) of the Rules for 
the conduct of elections of members of 
Taluk and Union Boards have's slightly 
different wording: “orders of a competent 
Court.” I see no reason, therefore, to hold that 
the Full Bench ruling on the Local Boards 
Act does not equally apply to the District 
Municipalities Act. Moreover, if the Gov- 
ernment had intended the election inquiry 
to beheld by a persona designata, they could 
eeasily have recast the rule to put this beyond 
all doubt as soon as their original drafting 
had been interpreted in a contrary sense. 
In matters of this sort, acquiescence is thé 
Court's best guide to intention. 

V.N. V. “Order set-aside 
A.N. A, š 


CALCUTTA HIGH COURT, 
APPEAL FxoM APPELLATA Decree No. 189 
oF 1927 
wits Oivin Revision No. 1256 or 1926, 
<” June 23, 1927. 
Present:—Mr, Justice Cuming and 
Mr. Justice Cammiade, l 
PROMATHA NATH MUKHERJI— 
DEFENDANT—ÅPPELLANT 
l VETEUS 
BHABATARAN GANGULY— PLAINTIFF 
l — RESPONDENT. 
_ Limitation Act (IX of 1908), s. 5—Appeal—Exten- 
sion of time—'Sufficient oause’--Misapprehension of 
Pleader as to last day for filing and mistaken advice 
to client. - 

The fact that‘a Pleader was under a wrong appre- 
hension about the date on which an appeal had to be 
filede and had given mistaken advice to his clien- 
would amount to sufficient cause within the meaning of 
s. 5 of the Limitation Act, and an appellant cannot be 
deprived of the benefit of the section, under such 
circumstances merely because he did not fyjly act up 
to tha advice given by his Pleader but filed the appeal 
a few days earlier, though -after the prescribed time. 
[p. 218, col. 2.] a | ea 

Appeal and revisoin against a.decreé of 
the District Judge, Hooghly at Howrah, 
dated the 30th July, and 4th October, 1926, 


reversing th&t of the Subordinate Judge, 


6 
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Secdnd Court, 
August, 1930. , 
Mr. Amarendra Nath, Bose and’ Babu 
Panna Lal Chatterjee, for the Appellant. :° 
e Mr. Sarat Chandra Bose and Babu Manma- 
tha Nath Ganguly, for the Respondent. 
JUDGMENT., 
Cammiade, J.—This is an appeal by 


the defendant in asuiton a handnote, dated: 


the 1§th ‘March, 1916. The suit was.filed on 


PROMATHA NATH MOKHBRIT 0, BHABATARAN GANGULY, . [105 I, 0, 19274] . 
Howrah, dated the 10th 


had shown: reasonable sause within- the 

meaning of s.5 ofthe Limitation Act, for. . 
his delay in filing the appeal. The Pleaders. 
who had acted for the appellant died ‘before. 
the inquiry was held. Affidavits -had been, 
filed, one of them by the clerk of the; 
Pleader. It would appear that according: 
to these affidavits the: facts are that the 
papers including the stamp for memoran- 
dum of appeal had been made over to the. 


the 14th March, 1919, and it was dismissed: 
by the trial Court on the 10th August, 1920, 
The decree was signed on the 16th August, 
1920, The applications for copies of the 
decree and judgment were filed on the 12th. 


_Pleader on the 9th September, and that. 
the Pleader had been under the impression, 
that the’ appeal was not due to be- filed till. 
the 22nd September, but that at the instance, 
of the appellant the appeal was filed at 


August and copies were delivered to the 
plaintiff on the 17th August. The appeal was 


filed by the plaintiff against the decree on» 


the 17th September, 1920. The. Seristadar 
reported to thelearned Judge thatthe appeal 
was out of time and onthe 20th September 
the Judge recorded an order “heard Pleaders; 
appeal admitted.” When the appeal. came 
on for hearing on the 9th “March, 1922,. an 
objection was taken by the respondent that 
the appeal had been filed out of time but 
that objection was overruled and the learn- 
ed Judge decided the appeal on the merits 
and decreed it and also decreed the suit. 
This was on the 2lst March, 1922, An 
appeal was filed in this Oourt against 
the learned Judge's decree and on the 
ist April, 1825, this Court reversed the 
judgment of the learned District Judgeand 
remanded the appeal to the lowér Appellate 
Court directing an enquiry into the proprie- 
ty of the admission of the appeal and also 
directing that in case that inquiry should 
result-in favour of the-appellant in the 
lower Appellate Court.the appeal should be 
decided again on the merits. The learned 
Judge heard the parties on the question of 
the propriety of the admission of the appeal 
onthe 30th July, 1926, and he decided 
that the appeal should be admitted. On 
the 4th October, 1926, he decided the appeal 
on the merits and decreed it. 

Inthe appeal before us itis contended 
that the learned Judge was wrong in his 
finding that the appeal was within time and 
thatthe appellant was entitled to extension 
of timeeunder the provisionof s.5 of the 
Limitation Act. Asamatter of fact when 
the period for preparation of -decree is 
excluded it is found that the: appeal was 
filed one day beyond time ‘and thé: only 
question that the learned Judge. Had to 
decide was whether or not the appellant 
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an earlier date, that is to say, onthe 17th, 
September. It is not disputed that if the 
Pleader had been under a wrong apprehen-, 
sion about the date on which the appeal. 
had to be filed and had given a mis- 
taken advice to his client, this would 
amount to sufficient- cause within the 
meaning of s. 5 .of the Limitation Act. 
But what is contended on behalf of the, 
appellant before ts is that the plaintiff, 
who isrespondent before us, did not act on 
the Pleader’s advice because if-he had left. 
the matter in the Pleader’s hand the appeal 
would have been filed on the 22nd Septem- 
ber and not on the 17th Saptember.: It. 
does not seem reasonable to say that because, 
the plaintiff accelerated the filing of the 
appeal heis to be blamed. Ifthe facts 
had -been otherwise and the Pleader had 
wished to file the appeal on the 17th 
September, and the party had asked that. 
it be filed on the 22nd, the party would: have 


‘been to blame forthe delay. As matters 


stand now it is not just or proper that the 
respondent before us should suffer for the 
Pleader’s mistake. That is as regards the 
matter of propriety of the admission of the 
appeal. As regards the merits of the decree 
passed .by the learned Judge it is urged 
that the learned Judge was wrong in giving 
to the respondent interest at the rate stipu- 
lated: in the handnote up to the. date of 
realization. The way in which this matter 
is sought tobe made a question of law is 
this: it is said that the groundson which the 
learned Judge has given intérest at this 
rate for the whole period up to the realisa- 
tion are erroneous, But what the learned 
Judge has said is this that the present: ap- 
pellant who was the defendant in the suit 
has caused much harassment to the plaintiff 
who is now the respondent. Itis urged on 
behalf of the appellant before us that the 
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_ JUDGMENT.—This is an -appeal ina 
"land acquisition.case. The landacquired was 
. held as a widow's estate by one Nanjammal, 
» An award was passed fora sum of Rs. 2 107, 


{108 I. ©. 1927} 


whole of the delay was caused by the, 
plaintiff's mistake in filing his appeal one 
day beyond the time allowed by law. Bat 
- this was not the only cause of delay in the 


disposal of this matter which has been ` 


before the Court from March, 1919. What 


the learned Judge appears to have meant is ` 


that except for the delay in filing the appeal 
which is not due to any fault on the part of 
the plaintiff the rest of the delay was caused 
by the defendant, In any case the matter 
was one entirely within the Judge's discre- 


tion. It is not a matter to beinterfered with- . 
` reversioners had such an interest inthe land’ 
as to entitle them to claim a reference. A’ 

similar question was raised in the case re- 
ported as Gattinent Peda Gopayya v. Deputy 
, Collector of Tenali (1) but was not decided.. 
- for there the widow had surrendered her 


in the second appeal.. 


The appeal is, therefore, dismissed with - 


costs, S g 
The Rule is discharged, 
Cuming, J.—I agree. 
A.N. Ay Appeal dismissed. 


Rule discharged. 


MADRAS HIGH COURT, 
APPRAL Suir No. 188.0F 1925, 
March 25, 1927. 
Present:—Mr. Justice Waller and Mr. 
Justice Madhavan Nair. 
COHETTIAMMAL AND oTHERS—APPELLANTS 


VETSUS 
Tue COLLECTOR or COIMBATORE— = 


RESPONDENT. 

Land Acquisition Act (I of 1894), s. 18—Acquisition 
of property of Hindu widow—No objection by widow 
—Reference at reversioner's instance—Award im 
favour of widow and reversioner— Objection in appeal 
as to competency of reference, whether can be 
raised, . 

Where land acquisition proceedings were institut- 
ed in respect of properties ip the hands ofa widow 
who did not object to the award by the Land Acquisi- 
tion Officer, but a reference was made to the Court at 
the instance of the reversioners and an increased sum 
was awarded, on appeal by.the reversioners on- the 
ground of low valuation : 

Held, that the question whether the reversioners 
had such an interest in the land as.to entitle them 
to claim a reference could not be raised in appeal 
inasmuch as if this objection was’ upheld, the further 
result would be that the original award would have 
to be restored, although no appeal had been preferred 
by Government. | 

Appeal against 
of the Subordinate Judge, Coimbatore, in 
O P. No. 13 of 1924,in Compensation Case 


No. 2 of 1924. 

Mr. S. S. Ramachandra Iyer, for the Ap- 
pellant. l 
"The Government Pleader, for the Re- 


spondents, ~~ 


a decree of the Court 1 


to which shedid not object. A reference was, 


. however, made to the Court unders, 18 ‘of 


the Act-at the instance of her two daughters 
and theirsons who claimed compensation 
to the amount of about Rs. 20,000. The 
Subordinate Judge raised the compensation 
to over Rs, 4,000 and the daughtérs and 
their sons appeal, ; 

- A question has been raised whether the 


estate to the reversioner after her claim but 
before the reference, It has been held in 
Brij Kishore Lal v. Pratap Narain (2) that 
a reversioner has an interest which entitles 
him to protect the corpus of the estate. That 
decision has been followed by Ramesam, J 4 


in’ Adanamoli Chetti v, Chinnaswami Reddi- 


(3). In view of all that has happened in this 
particular case, we think it better to ex- 
press no opinion either way on the question 
raised. The present appellants were made 
partiesto the proceedings by the Acquisition 
Officer, who, curiously-enough, made an 
award jointly in their favour and in that of 
the widow. They then claimed and obtained 


a reference under s. 18 with the result that. 


the compensation was enhanced. If the 
legal objection is valid, the further result 


would bethat the original award would have- 
to be restored, although there has been ear 


appeal by Government. Under these cir- 
cumstances, the best course seems to be 
that the objection shonld not be considered 
and that the appeal should be heard on the 
merits. i - 


[Note.—The appeal was then heard on the merits 


and allowad in part.—Ed.] 
VN V. 
A N.A Appeal allowed in part. 


*/1) 67 Ind. Cas. 146; 45M. 421; 15 I. W. 366: 42 
M. L. J. 298; (1922) M. W. N. 188; A.J. R. 1922. Mad 
d, 


303. - 
-` (3) 97-Ind. Oas. 574; 24 L. W. 408; (1926) M. W, N 


631; A. I. R, 1926 Mad. 959. 


— 


00. : 
(2) 51 Ind, Cas. 359; 4 P. L.J. 360; (1919) Pat. - 
e , 
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e PRIVY OOUNCIL. 
APPEAL FROM THE LAHORE Hics Covet, 
July 19, 1927. ; 
Present:;—Viscount Dunedin, Lord Shaw, 
Lord Sinba and Sir John Wallis, 
° Sardar GURBAKHSH SINGH— 
APPELLANT 
f versus 
GURDIAL SINGH AND ANoTHER— 
RESPONDENTS. 

. Practice—Duty of party to give evidence on his side 
—Non-appearance as witness—Presumption— Duty- of 
Advocate to call his client as witness. - 

It is the bounden duty ofa party who personally 
knows the whole of the circumstances of the case to 
go into the witness-box to dispel the suspicions 
attaching to his case, and if he, being presen} in 
Court, fails to do so, his non-appearance as a witness 
would be the strongest possible circumstance going 
to discredit the truth of his case. [p.-223, col. 2.| | 

: The practice of not calling one’s own client, who is 
an essential witness, but endeavouring to force the 
other party to call him, is a bad and degrading prac- 
tice,.unworthy of a reputable system of advocacy. 
[p. 223, col. 1.] rae 

Lal Kunwar v. Chiranji Lal (1), followed. 


Appeal from a judgment and decree of 
the High Court, Lahore (Martineau and 
Moti Sagar, JJ.), dated the Sth April, 1924, 
reversing a judgment of the Subordinate 
Judge, Ludhiana, dated the lst December, 
1919. . 

Messrs, Dunne, K. C., and Dube, for the 
Appellant. 

Messrs, De Gruyther, K.C., and Parikh, for 
the Respendents. 


JUDGMENT. 


Lord Shaw .—This is an appeal against 
a judgment and decree, dated the Yth ‘April, 
1924, of the High Court of Judicature at 
Lahore, which reversed the judgment and 
decree of the Ist December, 1919, of the 
Subordinate Judge at Ludhiana, 

Sardar Jawala Singh. was 8 jaghirdar 
possessed of certain properties in the 
Ludhiana and Ferozepore Districts of the 


Punjab. He lived in the village of Bhikki 


Khatra, in the Ludhiana District. 

Jawala died on the 18th August, 1915, 
leaving two widows. The elder, Harnam 
Kuar. was childless. The younger, Bhag, 
wan Kuar, bad borne to him a daughter, 
who at the dite of his death was ten years 
old: These constituted the household. 


It is admiticd that ecccrding to the law 


in cperation in that part of the Punjab, if 
there bad been a son in the houséhold, he 


would Lave succeeded to the properties: but 


that, failing a zon, and there being only a 


GURBAKHSEH SINGH #, GURDIAL SINGH. 


daughter, the estate would fall ip a colla- 
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teral. male relative. That relative was 2 


step-brother named Gurbakhsh Singh, who .-. 


is the present appellant. If, however, a 
posthumous son was born, then.that pos- 
thumous son would, of course, succeed, the 
household would be kept together, and 
Gurbakhsh, the step-brother, would have no 
rights, 

The story of this litigation, and of various . 
other proceedings, partly legal and partly 
administrative, which preceded it, hangs 
upon the question whether such a posthu- 
mous son ever was born. It appears clear 
that a possible attempt to procure a spurious 
son was in the minds of all parties from the 
moment of Jawala’s death, or even before 
that. He died on the 19th August, 1915. ; 


e The appellant maintains that no such 
posthumous son was born. Almostimmedi- 
ately after the death he proceeded to raise 
the question. Simultaneously, or almost 
simultaneously, Bhagwan, the younger 
widow, disappeared. 
Every day was of importance for the 
‘defeat of a plot, if plot there was, and for 
the immewiate discovery of the truth, 
There seems to be little doubt that dis- 
satisfaction arose as to the delay of the 
patwart of the village in taking action. 
It isa fact that the death having occurred 
on the 19th August, the patwari only enter- 
ed the fact in his diary so late as the 29th 
August, 
In the Mutation Register, which purports 


to be dated the 23rd August, 1915, but which 


was only in reality- completed on the 29th 
there is in the last column -the following’ 
entry:— : s | 

“To-day, Bachittar Singh, a co-sharer of 
Mouza Attari, stated:— 

“Jawala Singh, a co sharer and jaghirdar 
of Mouza Attari, died sonless on ‘the 19th 
August, 1915. Musammats Harnam Kuar 


and Bhagwan Kuar, his widows, are entitl- 


ed ta succeed to the property left by him in 
equal shares, A report regarding the 
death with regard to the jagir has been 
separately submitted to the Tahsil.. Hence 
the mutation entry relating to the khata 
is submitted. 

“He also states that Musammat Bhagwan 
Kuar is pregnant. 
~ “Dated the 23rd August, 1915. 

(Signed) “Bachittar Singh, 
“Declarant,” 


There remains in the case very considėr- 
able doubt as tọ when the words, “He 
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(Bachittar.Singh) also states that Musam- 
mat Bhagwan Kuar is pregnant"; were- 


entered. As will be shown,’ Bachittar e- 


Singh, the alleged informant, 
amined as a witness. 


On the 3lst August, Gurbakhash, by a 
‘petition to the Mutation Officer, claimed 
that the property was his. By this time 
the parties were. undoubtedly at arm's. 
length. Gurbakhsh, the step-brother appel- 
lant; had applied to the Collector; the 


was not ex- 


application had not been found, but at. 


least by the 14th September an application 
was lodged which frankly made the 
charge of the attempt to procure a spurious 
BOn i—~ 


“Tn our family there is a custom that 


when a member died: sonless his collater- 
rals get his jagir, and his widows are en- 


titled to get maintenance only. They sup- 
port themselves with the income of thé’ 


ancestral land. The village patwart has 
colluded with his (deceased’s) widow. He 
made a false and fictitious report in the 
mutation register to the effect that Musam- 
mat Bhagwan Kuar ispregnant, whereas she 
is not at. all pregnant. Our rights are 
prejudiced owing to collusion with the 
patwart. Musammat Bhagwan Kuar (she was 
thesecond and much the younger of the 
two widows) may be got medically exa- 
- mined by a Doctor so that she may not 
procure a spurious son. If she procured 
a son somewhere oris trying to procure a 
son, we.do not accept him. Itis, therefore, 
prayed :that “local enquiry may be got 
made by a Tahsildar and relief granted”.- 
This challenge should, as was meant, have 
brought matters to a head. The request 
made was reasonable. The condition of 
Bhagwan was the critical and conclusive 
fact in the case. ‘Without any doubt what- 
“ goever she should have appeared, if her case 
was true ; her condition. of advanced preg- 
nancy would have been plainly enough 
`- established in the course of that enquiry. 
She did not so appear. The--proceedings 
were delayed. The Deputy Commissioner 


on the 13th October demanded to know 


what-.had become of the matter. se 


Meantime events ripened, or were alleged 
by the elder widow to have ripened, 


by the alleged birth of a son to Bhag-. 


wan in aremote village of an adjoining Na- 

tive State. | 
Gurbakhsh at once took action, and on 

the 2ist Octoker another application - was 
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_made'to ‘the Collector, which narrated 3s 


follows :+- - a 

“* After his -death Musammat Bhagwan 
Kuar, in order to’prejudice my rights, gave 
out, in consultation with the village tot- 


“wari, that she was pregnant, whereas she 
I filed applica- 


was not at all pregnant. 
tions in your Court praying that enquiry 
may be got made at the spot or the woman 
may be got medically examined,” but up 
till now no attention has been paid to those 
applications.” . i ; 

Then follows the sécond stage of the 
case :— * z 
- “-Buta short time ago Musammat Har- 
nam Kuar (that is, the elder widow) gave 


out that a son was born, whereas no son. 


was born, nor is it known where was Musam- 
mat Bhagwan Kuar, nor yet did she tell on 
what date and in which village the son was 
born. This is all fraud. ” 

This is the one side, namely, the step- 
brother's allegations. It is, however, in- 
teresting to know what was the admitted 
attitude of the widows themselves upon the 
importenht subject of the possibility of a 


. spurious gon. 


In‘the application before the Collector, 


Musammat Harnam Kuar, the elder widow, 


made the following statements on the 25th 


“October, 1915 :— 


“The nameof my co-wife is Musammat 
Bhagwan Kuar. Our husband died about. 


-two months ago. " 


and then there follow these words :— 

“About a month after his death, I sent 
her -to my parents’ house for the reason 
that she might, perhaps, give birth to a 
daughter and might’ go to her parents’ 
house and secure a spurious son in order to 
prejudice my rights. " 

This isa curious statement, butin some 
respects it has. obvious importance. It 
shows that the departure from the family 
home was deliberate. Next, the disappears 
ance was in the mind of this co-widow con- 
nected . with the birth or the production of 


a son, Further, the elder widow was to: 


manage the affair of. the residence of the 
younger. ee ¥ 
This deliberate design was followed by 
the departure of the second widow, who 
went off in the first place to her own 
parents’ house. This was natural and usual 
but she was only there a day or two when 
she was taken therefrom by a nephew of 
the first ewidow, and immediately there. 
after to Patiala, outside British territory 


= 
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. and in a Native State. Not content with Bhagwan's condition investigated. ` She, 
this, she was again removed by him, from however, disappeared, and it was’ prac- 
Patiala to his own residence at a placecalied. tically impossible fora private litigant to 

-Lakha Singhwala, in Nabha, also a Native fetch her back, or possibly even to ascertain ` 
State, This nephew states that his. aunt her whereabouts. The investigation pro- 
Harnam wished him to take Bhagwan from ceededin the Collector's Tribunal,and on the- 

- Patiala to Lakha Singhwala in crder to 12th November the ‘Revenue Assistant re- 
` avoid the apprehended changefrom a girl ported to the Deputy Commissioner that the 

to a boy. : boy was fictitious. ., | 

The’facts ofthese changes of residence ` ]t may be remembered, however, that 
are undoubted; but their Lordships donot there being a report circulated that Harnam 
believe a word of the story as to the object was certain that a son was born, Gurbakhsh 

. of the journey, or as to the absentee widow instantly took action. By another applica- . 

having borne a son. sn KAN, en _ tion of the 2186 October’ he requested that 

The Board doesnot go into the details some high officer might be specially sent to 
further than to say that it is satisi- thespot anda thorough inquiry madeso that 

. ed with the interpretation -put upon the true facts might come to light. The 
‘them by the. Subordinate Judge. They authorities could not use force . beyond 
- think it true to say, firstly, that the sug- the British Frontier, and in the course of thie. ` 
gestion of an apprehended change from further. proceedings on the 2nd February, ` 

a girl to -a boy is without any foundation . 1916; the following order was pronouiced ` 
whatsoever. Secondly, the deliberate removal by the Presiding Officer of the Revenue 

from her home and even from the home Coùrt:— ` 

of her own parents to these two different “Musammat Bhagwan Kuaris keeping out 
places in a foreign state was effected of the wayand cannot be found, Sardarni 

with the object of destroying traces of” Harnam Kuar be summoned to Ludhiana 
her whereabouts, of making it -practically for the 2lst February, 1916. Her where- 
impossible compulsorily to secure her abouts be inquired from Sardar Bahadur 
medical examination, of making it possible Sardar Gajjan Singh and Mr. Sarab Kishen. 

to lay a foundation for the fraud of They state that (they) do not know where 
obtaining a spurious son and of maintain- the Sardarni Sahiba is nor did any Mukhtar 
ing thereafter that in this remote place” of her come to them again.” =~ 

she herself had given birth to it. Their A lastopportunity wasgiven, but Bhagwan 

Lordships, in short, agree, on the whole did not appear until the 38rd March ` 

of that part of the case, with the views of accompanied bya boy to which she main- 

the Subordinate Judge. = tained she had given birth in the previous ` 
=. One or two points,however, may be October. oe ; 

stated in addition, It was argued that It appearsclear to their Lordships: that 
the statement as to pregnaacy attributed she was, purposely keeping out ofthe way, 

. to Bachittar Singh was interpolated by the. not only from August, “1915, when she dis- 
patwarr in the original record of the death appeared, but from October, when her 
of Jawala Singh. The challenge was made alleged son was born. This further ‘delay 
before the proceedings, either before: the from October to March, about five months, 
Collector or in this suit, were instituted, wasalso deliberate, It was for thé purpose 
and it ise striking. and suspicious that of preventing the possibility of any medical 
Bachittar Singh, to whom this statement . examination of her after such a long period, 
was attributed, was not calledasa witness throwing light uponthe question of the 
to clear up the point, or to state upon what birth of a child by her in October. The 

„information his alleged statement was Assistant Collector, however; heard herand. | 
“made. .- $ kə was in no way movéd by her evidence 

Theré;may be very considerable doubt “The statement,” says he, “of Musammat - 
ato whether the statements made before Bhagwan Kuar has been taken down. 
the Collector, which truly did not form Even after hearing Ker I see no -reason 
| -a pait.of the present lis, should have to alter my firstview.” _ 

been admitted in these civil proceedings. Further preceedings took place-in the 
The thing, however, was done. As already Revenue Courts, and then this ciyil suit 

“menticned, the appellant jook acticn followed. As already indicated, their Lord- 
alixost at once to kave the truth as to ghipa eeno reason to doubt either the 


(1051. Ó. 1927] 
great carefulness of the investigation made 


by the Subordinate: Judge, or, the sound- 
ness of the. conclusions - 


and the manifest approval of the'co- widow; 
“the refusal by. her to come: to the. Court 
to submit to amedical examination, or 
‘ even to remain for a reasonable period 
in her own old home, but in preference 
to go outside the jurisdiction ofthe Court 
and into aNative State, ‘would in any 


‘view have thrown the greatest doubt. upon. . 


‘the story of her having given birth to a 
‘gon as alleged; andthen the second feature 
‘of the case—her continued absence for a 
‘long period after the alleged - birth—the 
whole of this appears to their Lordships 
to be but part of a transaction which was 
simply a nefarious plot. 

It must be stated that in faking a differ- 
ent view the High Gourt went very far, as 
‘for instance, when they say, “We do 
‘not find any proof: that: Bhagwan Kuar 
did, in” fact, shirk examination.” 


Their Lordships think ifunfecessary to` 


repeat the numerous details-of the story, 
but, as it involves a general and important 
question of procedure and practice, they 
think it expedient to make’ the following. 


‘reference to what‘ occurred at thetrial of `.. 


‘this civil suit. At the Bar of the Board 
‘it was admitted by the respondents that 
-she, Bhagwan, had been present in Court 
-when the evidence was being taken, and 
‘that she; didnot go into the witness-box, 
and was not examined. asa witness on” her 
-own or her alleged son’s behalf.. | 


Notice has frequently been taken by this z 


Board of this style of procedure. . It some- 
«times takes the form of a manœuvre under 


‘to force the other party to -call him, 
and so suffer the discomfture. of having 
witness, 


“bad and degrading practice. - 
son dealt with the subject in Lal Kunwar 


y. Chiranji Lal (1)- calling it “a vicious -' 


practice, unworthy-of a -high-toned or re- 
putable system of advocacy." 
The present case, however, 


) 5 Ind. Cas. 549; 371. A. l; 14 C. W. N- 285; 11 C. 


1 
L. H e 12 Bom. L, R. 244; TM. L. T, Of}. (1910) Mc 


WN 8; 20M. L, J, 182; 32 A, 104 P O). 
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at: whieh he) 
arrived. The disappearance of. Bhagwan’ 


-Her 


witness, 


him treated as his, the other. party's own, suspicions attaching to it. 


isa pointed 
instance of the evils which. flow from such , 


` stated, the High Court could never have 
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‘a practice, ' Bhagwan's'case had been the 
subject, of prolonged investigation in the 
Revenue- Courts, and had been pronounced | 
by them a bogus case.. She had appeared 
and» told a etory there, and it had not 
been believed.. She was, however, also pre- 
: sent in this civil suit, the i issue in which was. 


“the legitimacy of the boy that she was put- 


‘ting forward as the Jaghirdar of the estate. 
non-appearance. in answer te the 
challenge, thatis to say, to disclose ihe 
actual fact as to her condition shortly after 
her husband Jawala's death, her disappear- 
ance into a Foreign State, and all the other 
circumstances mentioned, had been es- 


tablished. If her story were, notwithstand- 


ing.all this, a true story, it. was . her 
“*bounden duty to give evidence in the suit, 


_ telling the ‘whole facts in support of her 
“andher alleged son's case; but she did not. 
_If under advice she. did not do go, 


that 
‘advice was of the worst description, and 


worthy of the -animadversion’ above made, 


Butin any: view her non- appearance as, a 


she being present in Court 
would. be the strongest possible circum- 


“stance going to discredit = truth of her 


“ease, 
` How did the High Court deal with this? 
Whey saj :— - 
` “Itis “true that she has not gons into 


` the -witness-box, but she made a full state- ` 


ment before Chaudhri Kesar Ram, and it 
“does not- seem likely that- her evidence be- 
fore the Subordinate- Judge would have 
-added materially to what she had said in 
the statement.” 

Their Lordships ` disapprove of Buch 
“reasoning. “ The true object to be achieved 


wihch Counsel does not call his-own client | 72 Court of. Justice can only -be furthered 


‘who isan essential witness, but endeavours :: party who personally knowing ‘the. whole 


with “propriety by. the testimony of. the 


circumstances of the case can ‘dispél thé 


: The story can 
then be subjected in ali 1685 particulars to 


This is thought to .be clever, ‘but it ig. ee 6xamination. 


Lord Atkin- .* 


Tosay that she would likely Have re 


. peated what she had already said omits the 
entire’ forċe' of the consideration as to® 


cross-examination, and. their Lordships 


“cannot doubt-that’ if this part of the case 


had been treated from the point òf view. 
‘consistent with sound. practice, as just 


reached the conclusion come to. 
Their Lordships will humbly wages Bis: 


E pa that the ee ous be allowed, 


o , 


|| 
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and the judgment of the Subordinate 

` Judge restored with costs here and below. 
A. N. A. : . Appeal allowed, 
Solicitor for the Appellant:—Mr. H. 8. L. 

Polak. . ee. 
Solicitors for the Respondents:—Messrs. 

T. L, Wilson & Co. aed 
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OUDH CHIEF COURT. ` 
Sgconp Givin APPEaL No. 163 or 1927. . 
l September 15, 1927. ` < 
Present:—Mr. Justice Hasan and 
Mr. Justice Raza. ~. 
Rai KALICHARAN' AND aNoTHER— 
DEFENDANTS—APPELLANTS . 
7 1eTsus i 
GANESHI LAL—PLAINTIFF— RESFONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 49---Sale on 
approval —Price not paid—Retention after notice to 
return—Suit for recovery—Possession when becomes 
anlawful—Limitation. i A tg 
_ A gavea necklace to B on condition that the latter 
will pay its price if it was approved or return it 
if it was not approved. B did not pay the price 
and retained the necklace in spite of a notice to 


. return the same: 


Held, that Bs possession became unlawful’ within 
the meaning of Art. 49 of the First Schedule to the 
Limitation Act from the time he failed to return it 
after receipt of the notice. ‘ f 


Second appeal from the judgment 
and decree of the Subordinate Judge at 
Lucknow, dated the 25th January, 1927, 
affirming that of the Munsif, South Lucknow, 
dated the 28th August, 1926. l i 

Mr. M. N. Chak, for the Appellant. 

Messrs. Makund Behari Lal and Manohar 
Lal, for the Respondent, - _ 

JUDGMENT.—This is an appeal from. 
a decree of the “Subordinate Judge, 


p . Lucknow, dated the 25th January, 1927, 


Luck- 


' “affirming a decree of the Munsif, South 
now, dated the 28th August, 1926. | 
The di$pute inthis case relates to two 

necklaces whieh the defendants had got 


from the plaintiff on condition that their 


| price would be paid if they would -be © 


approved and that they would be returned 
“if they were not approved, The defendants 
failed to return the necklaces in question 
to the plaintiff and hence the present suit 
was brought by the plaintlf to recover 
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the price of the necklaces’ by- way of com- 
pensation. The plaintiff has allowed, 
credit.for the amount which.was due from 


him tothe defendants on apro-note executed - 


by him in favour of the defendants. 

The claim was resisted by the defendant 
It has been found by the lower “Appellate 
Court that thenecklaces were not pledged 


on various grounds. : 


` as security, as alleged by the defendants; 


but were given to them on condition that 
their price would be paid if they would be 
approved of. There isno dispute about 


the price ofthe necklaces or-. the amount 


which the defendants should pay to -the 
plaintiff on account of the price of the 
necklaces by way of compensation. The 
only question whichhas been argued be- 
fore usis the question of limitation. The 


` appellants’ learned Counsel has argued 


that the suitis barred by time. The learned 
Subordinate Judge has found that the suit 


is governed by Art. 49 of the First Schedule - 


of the ‘Limitation Act of 1908 The: 
appellants’ learned Counseldoes not contend 


that the learned Subordinate Judge was . 


wrong in ‘holding that the suit is governed 
by Art. 49 of the Limitation Act. - He 
contends, however, that the suit is barred 


by time tinder that Article, as it was 


brought more than three years after the 
defendants’ possession became ‘unalwful.- 
We think this contentionis not well founded. 
We agree with the learned Subordinate 


9 


Judge that the defendants’ possession of the - 


necklaces became unlawful on the 3lst 


January, 1923, on their failure to return . 


the same after the receipt of the telegram. 


-The suit was brought on the 27th January, 


1926. It must be held, therefore, that the 
suitis within time. 


: No other point has been argued in this 


appeal, We think no case has been made 
out: to distrub the judgment of the learned 
Subordinate Judge. The-result.is. that the 
appeal fails and must be dismissed. We. 
dismiss the appeal with costs. The decree 
of the lower Appellate Court is confirmed 


@, H; Appeal dismissed, 
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CALCUTTA HIGH COURT. 
CRIMINaL Revision No. 546 or 1927. 
July 13, 1927. 
Present:—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Gregory. 
ISWARI PRASHAD SHARMA AND ANOTRER 
—Acoustp —PEriTIONERS 
versus 


EMPEROR — Opposites PARTY. | 

Penal Code (Act XLV of 1860), s. 158-A—Promoting 
class enmity—Tests—Intention to be gathered from 
article asa whole -Pona fide belief of accused, effect of 
—Benefit of doubt. 

The intention of the writer of an article which is 
made the subject of a charge under s. 153-A of the 
Penal Code must be gathered from the article as a 
whole, and a person cannot, therefore, be convicted 
under s: 153-A of the Code. where the article as a 
whole does not show any such intention as is refer- 
red toin that section even though isolated portions $f 
the article may, taken by themselves, fall within the 
section. 


A writer cannot be convicted of an offence under: 


s. ]53-A of the Penal Code where it is possible that 
he may’ have, without any malicious intention and 
honestly, ‘though wrongly. in the opinion of the 
Court, thought that he should express himself in 
the manner in which he did with a view to the 
removal of causes which according to him were 
promoting or had a tendency to promote feelings of 
enmity or hatred between different classes of His 
Majesty’s subjects. 

Criminal revision against an order of the 
Chief Presidency Magistrate, Calcutta, 


dated the 23rd May, 1927, 


Mr. Narendra Kumar Basu, Babus Pro- 
bodh Chandra Chatterjee and Bireswar 
Chatterjee, for the Petitioners. 

Mr. Khundkar (Deputy Legal Remembran- 
cer), for the Crown. 


JUDGMENT.—The petitioners before 
us are two in number, (1) Iswari Prashad 
Sharma who is the editor cf a weekly news- 
paper published in the Debnagri character 
in Oalcutta called ‘Hindi Punch’, and (2) 
Mukund Lal Burman who is the printer 
thereof, They have been convicted by the 
learned Chief Presidency Magistrate of 
,Oaleutta under s.153A, Indian Penal Code 
‘and sentenced as follows: the first petitioner 
has been sentenced tosuffer rigorous im- 
prisonment for a period of six months and 
the second petitioner to suffer rigorous 
imprisonment for four months. 

The subject-matter of the charge against 
the two petitioners is the publication of an 
article in the form‘of a drama called bali- 
dan (sacrifice) at page 1009 in the issue of 
the newspaper in question dated the 27th 
January, 1927. The immediate occasion, as 
far as one can gather from the!English 
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translation of the article which bas been 
placed before us.for the publication of the 
drama in question was the murderof the 
late Swami Shardhanand at Delhi on or 
about the 22nd December, 1926. The 
murder according to the learned Magistrate 
was an event which deeply moved the 
Hindu world and not only the Hindu world 
but all classes and conditions of men,and 
there can be no question that the Hindu 
community in particular all over Iådia was 
latensely ‘agitated after the assassination 
of Swami Shardhanand. In the drama the 
murder of Pandit Lekhram in Lahore in 
1897 by a Muhammadan is re-called a propos 
of the assassination of Swami Shardhainand, 
and the writer after indulging in an attack 
on the miscreants, urgesin support of his 
argument that the salvation of India lies 
in what is called the Suddhi movement, 
the fact that atdiverse times the Hindus 
have not received at the hands of Muhamma- 
dans the treatment which they thought 


“they had a right to receive from them, 


The last words are our paraphrase of many 
of the expressions used by the writer in the 
drama, 

So far as the isolated expressions appears 
ing in Scene 4 of the drama in question to 
which the learned Magistrate has drawn 
attention in the course of his judgment are 
concerned, there can be no doubt whatso- 
ever that those expressions deserve the 
condemnation of-all right thinking men 
who are familiar with the history of Islam, 
not only in India but in other countries 
beyond the confines of India, If those 
expressions had stood by themselves and 
if the article were confined only to Scene 4 
the learned Deputy Legal Remembrancer 
would have had no difficulty in inducing 
us to hold that the article came within the 
purview of s, 153-A, Indian Penal Code, 
But the intention of the writer has to be 
judged not only from thse words used in 
Scene 4 ofthedrama but from the drama 
taken as a whole. The drama taken as a 


“whole, as has been pointed out, is one which 


was written at a time of great public excite- 
ment. It is possible that the writer may 
have without any malicious intention and 
honestly- thought that he should express 
himself in the manner in which he did with 
a view to the removal of causes which 
according to him were promoting or had 
a tendency to promotefeelings of enmity 
or hatred between different classes of His 
Majesty's gubjecta, to wit, the Hindus and 
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Muhapmadans. Bearing that in mind and 
“reading the article as a whole from that 
. point of view itis difficult-to say that the 
intention of the writer ofthis drama was 
to promote feelings of enmity or hatred 
between different classes of His Majesty's 
Indian subjects. We think thatthe writer 
“was quite honest in the view which he took 
(it may be that it was a wrong view) that 
the only way to prevent murders like those 
‘referred to above was to take steps in the 
direction indicated in the concluding por- 


tion of the drama. If that was so, the 


‘writer could not, in our opinion, be brought 
within the mischief of s. 153-A, Indian Penal 
Code; at any rate there is much in the 
‘drama which entitles us to give the benefit 
of the doubt to the accused. 

"In this view of the matter the conviction 
and sentence of the petitioners must be 
Set aside. The petitioners whoare on bail 
will now be discharged from their bail 
bonds. 


ANA -Rule made absolute. 


NAGPUR JUDICIAL COMMIS- 
- SIONER'S COURT. 
MISCELLANEOUS PETITION No, 29 or 1927, 
s July 20, 1927. : 
na Present :—Mr.` Findlay, J. 0, 
PANDURANG KRISHANA DEOTALE— 
| ÅCOUSED— A PPLIGANT 


VETSUS 
BWMPEROR—Non-APPLIOANT. 
Criminal Procedure Code (Act V of 1898), s. 626 (1) 
—Transfer— Criterion—Unreasonable fear of accused, 
effect of—Communal case—Magistrate belonging. to 
different religion, whether good ground—Intricate case 
—Trial by stipendiary Magistrate, desirability of. 

a criminal case is difficult or intricate, it is 
desirable that it should be tried by a stipendiary 
Magistrate rather than by an Honorary Magistrate. [p. 
227, col. 1.] 

; The accused in the case of a communal or quasi- 
communal nature is not entitled to a transfer of the 
case from the file of a Hindu Magistrate merely 
because he is e Muhammadan or vice versa. [ibid. 

: The criterion fora transfer under el. (1) of s. 526 
of the Crimjnal Procedure Code is that the Court 
must be* of opinion that the applicant will not receive 
a fair and impartial trial in the Court from which a 
transfer is sought, and the mere fact that the ac- 
cused entertains an unreasonable belief that he will 
not have a fair trial, is nota sufficient ground for 
@ transfer. [p. 227, col. 2.] 

Abdulla v, Emperor (1), dissented from, 


PANDURANG KRISHNA DROTALE 0, EMPEROR. 


" of 


- 3 
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Application for transfer of Criminal Case _ 
No. 4 of 1927, pending in the Court of the 
Honorary Magistrate, Second Class, Nagpur. 

Mr. S: S. Deshpande, for the Applicant. 

Mr, G. P. Dick, for the.Non-Applicant. 


ORDER.—This is an application for . 
transfer of a pending criminal case. The 
applicant, Pandurang Krishnaji Deotale, 
described as a malguzar and a durbari 
etc., ‘has been accused of offences under. 
es. 426 and 295. Indian Penal Code, by one 
Karim Miya Musalman, the complaint be- ` 
ing that the applicant has desecrated and 
destroyed a certain tomb of a Muhammadan 
saint. The complaint would-‘appear to 
have been filed in the Court of the City 
Magistrate, Nagpur, who endorsed it for 
elisposal according to law to a Muhammadan 
Honorary Magistrate of the Second Class. © 
It is not clear on what grounds the order 
transfer was passed,-or under what 


‘provision of law, and it is alleged on 


behalf of the applicant that, under the 
ordinary routine, the case. should bave 
been filed in the Court of another Magis- 
rate of the Second Class who happens to 
be a Hindu. The present -applicant applied 


‘to the District Magistrate; Nagpur, for 


transfer of the case. The District Magis- 


‘trate passed an order to the effect that 


the case did not appear to be a communal 
one as 14 prosecution witnesses were 
Hindus and only seven Muhammadans. In ` 


‘these circumstances, he declined to transfer 


‘criminally prosecuted, 


the case, 


For my own part, it seems to me impos* 
sible at the present juncture for this 
Court, like any other one, to ignore the 
patent fact that considerable communal 
terision exists all over India. The very 
nature of the present criminal complaint 
tends to make it accmmunal -one. A 
Hindu of ‘some. standing in the Iceality 
concerned is said to have desecrated -the 
tomb of a Muhammadan saint and is being 
therefore, by a 
Muhammadan, A copy of a bill has been 
produced by ihe applicant relating tothe 
case, showing that an appeal is being 
made to the Muhammadan community to. 


collect funds for carrying on the-case and 


the like. In those circumstances, I am 
unable to agree withthe learned District 
Magistrate either in the terms of the 
order in which he dismissed the applica- 
tion for transfer, or in his letterto this 


. Court showing caure against the present 
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application, in which he states that the 
| case is of no administrative importance. 
It seems to me, moreover, that, in all 
probability, difficult questions, both oflaw 
and fact, will arise in the case, and that 
it will bea keenly contested one, both 
on the prosecution and defence sides, is 
sufficiently patent. While I value the 
services of Honorary Magistrates highly, 
there can be no. gainsaying the fact that 
cases, which are likely to be keenly con- 
tested and intricate in nature, are, on the 
whole, likely to be more efficiently dis- 
posed of by stipendiary Magistrates than 


by Honorary Magistrates or at least the ` 


accused persons concerned well-believe 
this to be the case. The former Magis- 
trates have had a more specific and detait- 
ed technical training and, as arule, have 
much more experience in the conduct of 
criminal cases. From this point of view, 
therefore, it would seem to me advisable 
that this case should be tried by a 
-gstipendiary Magistrate of.the First Class, 
and I come to this conclusion, even hav- 
ing regard tothe provisions of s. 526 (1) 
(b) and (e), Criminal Procedure Code, both 
of which would seem to me applicable 
in the circumstances of the present case, 

I now desire, however, to pass tothe 
allegation put forward on behalf of the 
applicant that a fair and impartial trial 
was unlikely to be had in the Court of the 
Second Class Honorary Magistrate, to whom 
the Oity Magistrate sent the criminal 
complaint for disposal. I desire at once 
to disassociate myself from what, in effect, 
is the allegation offered on behalf of the 
applicant in this connection, viz., that the 
mere fact of this case having been sent 
to an Honorary Magistrate, who happens to 
be.a Muhammadan, gives him reasonable 
cause for apprehension-that he will not 
have a fair and impartial trial. An intoler- 
able position would arise, if it were to be 
open to any accused person in a case of a 
communal or guast communal nature to 
obtain a transfer of a case from the Court 
of a Hindu Magistrate merely because he, 
the accused, was a Muhammadan, or vice 
versa. I have, however, been referred to 
the decision of Hallifax, A. J. C., in 
Abdulla v. Emperor (1). While, with 
deference, I am not prepared, as at present 
advised, fully to agree with that decision, 
I do not find it necessary at the juncture 
(1) 95 Ind. Cas, 755; 22 N, L, R, 99; 27 Or, I. J, 835; 
» A, L R, 1926 Nag, 448, 
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to refer this matter to a Bench ‘of this 
Court. Itseems to me in the present case 
thaf, if the standard laid down by Hallifax, 
A.J.C., in the said case be accepted as 
correct, then the applicant would, be 
entitled to a transfer of the case even under 
s 526(1) (a), Criminal Procédure Code. 
The applicant may be a durbari a 
malguzar, and a man of some little position 
but I have little doubt but that he, however, 
unreasonably, does entertain some fear 
that he might not receive a fair and 
impartial trial in the Court of the Hono- 
rary Magistrate. For my own part, how- 
ever, with all deference, I should have 
found myself unable to accept ths dictum 
laid down in thecase quoted above that 
if an accused person does, in fact, believe 
that he will not have a fairand impartial 
trial in a certain Tribunal, however un- 
reasonable that belief may be, the case 
should be transferred to another Court. 

I may say that, for my own part, it 
appears to. me that the criterion for a 
transfer under cl. (a) of the section 
quoted is that this Court must be of 
Opinion that the applicant will not receive 
a fair and impartial trial in the Court 
below. Again, I am not prepared to admit 
that merely because the applicant entertains 
an absolutely unréasonable belief that he 
will not have a fair trial, the fact would 
be sufficient to order a transfer under cl. 
(e) of e. 526 (1), Criminal Procedure Code. 
As 1 have said, however, I do not find 
it necessary to decide the present case 
under cl. (a) and, therefore, it is needless 
at the present -juncture torefer the point 
ï have alluded to a Bench. 

As I have stated above, I consider that 
for the reasons given in the beginning of 
this order it is expedient under cls. (b) 
and (e) thatthis case should be tried by a 
stipendiary Magistrate of the First Class. 


I have already endeavoured to make it 


clear that, by passing this order I do 
not for one moment intend tosuggest that 
Honorary Magistrates areas a class unable 
òr unsuited to dispose of the ordinary 
type of criminal case yet at the same time 
the fact remains that more difficult ‘or 
intricate a criminal case is the more a 
priori desirable it is that a stipendiary, 
Magistrate should dispose of it. Accord- 
ingly I order Criminal Case No. 4 of 1927 to 
be transferred from the Court of the Hono- 
rary Magistrate, Second Class, either to the 
Court of*the District Magistrate Nagpur 
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or tosuch stipendiary Magistrate of the 
First Class whether the latter bea Hipdu 
or a Muhammadan, as the District Magis- 
trate may selectfor the purpose. 

GR. D. Order accordingly. 


eee 


‘CALCUTTA HIGH COURT. 
CriainaL APPEal, No. 98 or 1927. 

; July 20, 1927. `- 
Present:—Justice Sir Charu Chunder 
Ghose, Kr. and Mr. Justice Gregory. 

' .GOPAL LAL SANYAL AND ANOTHER 

- —ACOUSED—APPELLANTS 

_ versus 

EMPEROR— RESPONDENT. . 
- Penal Code (Act XLV of 1860), s. 124-A—Gist of 
_ effence—Intention—Intention, how gathered— Article 
to be read as a whole and generously—Latiiude to ac- 
cused—Strict construction—Attributing base motive to 
Government, effect of. 

The gist of the offence under 8. 124-A of the 
Penal Code lies in the intention of the writer. That 
intention has to ke gathered not frem isolated or 
stray passages here and there but from a fair and 
generous reading of the article in respect of which 
the charge has been laid, and in gathering that in- 
tention allowance must ke made for a certain 
amount of latitude. to writers in the public press. [p. 
228, col. 2.] 

“ Section 124 of the Penal Code is in such wide 
terms. that unless it is-strictly and narrowly con- 
strued, there is real danger that legitimate criticism 
may be stifled altogether. [ibid.] 

“An article which attributes base, improper 
-and dishonourable motives to the Government eccmes 
within the mischief .of s. 124:A of the Penal 
Oode, [ibid.] | | 

Criminal appeal against the sentence and 
conviction by the Chief Presidency Magis- 
trate, Calcutta, dated the 8th February, 1927. 

Mr. Narendra Kumar Basu Babus Suresh 
Chandra Talukdar and Ramendra Chandra 
Roy, forthe Appellants. 

Mr. B. L. Mitter, Advocate-General, for 
the Crown. 


JUDGMENT.—In this ease the appel- 
lants before us aretwo in number and they 
have been convicted by the learned Chief 
Presidency Magistrate under s. 124-A, Indian 
Penal Code, the first appellant being sent- 
enced to simple imprisonment for two 
months and ae fine of Ks, 880 and in default 
one -month’s simple imprisonment, the 
second appellant being senténced to a fine 
of Rs. 100 ‘and in default simple imprison- 
ment fortwo months, mg 
` The prosecution is in respect of an article 
contributed by one Jnananjan Neogi, which 
appears in Vol. I, Part II at page 5 of a 

“Bengali weekly newspaper published in 
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Calcutta called the “Atma Sakti.” The 


original of the article which is in the ver- - 


nacular has been handed to us and we have 
had the advantage of perusing the transla- 
tion thereof which is Ex. (1) in this case. 
The principles which should guide us in 
findisg out for ourselves the intention of 
a person who is charged under s. 124.A, 
Indian Penal Cade, have been recently re- 
ferred to by usin our judgment in the case 


of Satyaranjan Bakshi v. Emperor (1): 


commonly known as the Forward case 
and also to‘ some. extent In our judgment 
delivered last week in what 


as Hindi Punch case |Iswari Prashad 


, Sharma v. Wmperor (2)]. There cannot 


ke mueh doubt that the gist of the 
offence lies inthe intention of the writer and 
thatthe intention is not tobe gathered from 


isolated or stray paseages here and there, It. 


must be gathered from a fair and generous 
reading of the article in respect of which 
the charge hes been laid. In gathering the 


intention, allowance must be made, as has - 


been repeatedly héld, fora certain amount 
of latitude to -writersin the public prees. 
The section under which the charge ig 
laid, is in such wide terms that unless it is 
very strictly or narrowly construed, there is 
real danger that legitimate criticism may re 


‘stifled altogether. Now, much of this article 


is-unchjectionable: indeed the portion of 
the article in which the writer calls upon 
Hindus and Muhammadans to sink their 
differences and to unite in a common cause 
for the good of the country cannot be taken 
exception to. But we regret to observa 
there is also much in the article which, by 
means of attribution of base, improper and 
dishonourable motives to the Government 


‘and by means of innuendoes, comes well 


within the mischief -of s. 124-A. In 


particular we desire to refer to a passage in 


the article which runs as follows : 

“The bureaucracy scented trouble on get- 
ting a hint of this situation. 
sets himself to build up India's future, hand 
in hand with the Hindu then indeed the 
English are helpless. 


the Indian Moslem can be kept ‘under con- 
trol and bringing conflict between Hindus 
and Moslems and making the life of the 
Hindus miserable. Congress, Swaraj, Elec- 
tion, Khaddar, Patriotic Service—all may 

(1) 103 Ind. Cas. 771; 45 `C. L. J. 638; 28 Or. L.-J. 


723: A. I. R. 1927 Oal. 698. 
(2) 105 Ind, Cas, 225; 43 O. I, J. 154; 28 Or, L, J; 897, 


If the Moslem . 


That is why the 
- bureaucracy are to-day busy designing how 


is known =--> 


hd 


wa” 
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be indefinitely postponed. The bureaucracy. 


are now busy ‘winning over the Moslems... © 


That is why they are patting them on the’ 
back and are continuing to grant the un- 
reasonable requests of Abdur Rahim. , Do 
you think thatthe trickery of the bureaucracy 
is not thus kindling up the flameof conflict 


-day ? i a is 
to-day? Do you ask me to believe that he,. - Criminal Procedure Code (Act V of 1898), s. 145— 


over whose empire the sun never sets, has 


not power enough to stop thesé riotings Or, dence. 
“I isnot the duty of the High Court in a reference 


preserve the peace in Calcutta? He did it, 
stop itat last. Ifhe wished, he could have 
stopped it earlier also. By stopping it he 
has proved that he hadthe power and the 
arrangements necessary tostop it. If he had 
the power, why did he not stopit in time? 
Because he had a purpose, . What was it? 
To set fire to the house.” 
It is plainly suggested in the article that 
the riots which took place in Calcutta in the 
summer of 1926 were allowed to cotinue be- 
cause of.the motive which the Government 
had, namely, to keep the Hindus and Mv-. 
hammadans apart by favouring the Muham- 
madans, The writer goes on to say that the 
Government did eventually put a stop to 
the riots, but he asks why was it that the 
Govenment did not put a stop to the riots 
` at an early period. The suggestion clearly 
is that the Government had ‘a motive be- 
hind their action and that such motive was 
no other than to prevent the Hindus and 
Muhammadans from uniting. There is also 
in the rest of the article, as indicated above, 
a very considerable amount of innuendoes, 
Therefore, taking the article as a whole and 
making every allowance for the portion of 
. the article which is innocuous or inoffens- 
ive, one cannot but come to the conclusion 
that the argument of the writer, was to 
show that the only obstacle to Hindus and 
` Muhammadans. coming together was the 
presence of a third party, namely, the 
Govenment who were animated by a bad 
political motive. In this view of the matter 
the article comes within the rule laid down 
by us in the Forward case (1). - So 
The result, therefore, is that this appeal 
must stand dismissed. ` ae 
The first appellant who is on bail will 
surrender to his bail and serve out the sent- 
ence imposed on him. We -are informed 
that the second appellant has paid the fine 
Imposed on him: - 
A. N.A Apzeal dismissed. 


-r 
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- PATNA HIGH COURT, . 
‘CRIMINAL Rerarunce No. 60 vor 1927. 
; August 11, 1927. 
‘Present:—Mr. Justice Allangon, 
-~ Musammat GOMIA 
versus. 
NANHAKOO SINGH AND OTHERS. 


Reference—High Court, whether can lookeinto evi- 


made by a Sessions Judge against an order passed. 


by the Sub-Divisional Officer under s. 145, Criminal. 


Procedure Code, to examine the evidence and to con- 
sider.whether it might have come to a different finding, 


Oriminal reference made by the Sessions - 
Judge, Gaya, in his Letter No. 1727 Cr., dated - 


the 5th July, 1927. 
Mr. Ganesh Sharma, (with him Mr, J.P. 
Sinha), appear in support of the Reference. 
Messrs L. N. Singh, and S.N. Ray, appear 
against the Reference. ` 


JUDGMENT.—This is a reference 
from the Sessions Judge of Gaya recom- 


mending that an order of the Sub-Divisional - 


Officer of Jehanabad under s, 145 of the 
Code of Criminal Procedure should 
be set aside. The Sub-Divisional Officer 
has decided the. case in favour of the 


first party who are the landlords; the second. 


party are a widow tenant and the alleged 
ijaradars under her. The first party’s case 
is that the widow surrendered the greater 
partof the lands to them in 1330, and the 
rest of the lands were abandoned by her 
in 1926. They gave the prescribed notice 


tothe Collector under s. 87 of the Bengal 


Tenancy Act. The second party ijaradars 


claim under an ijara deed, dated the 30th: 
“July, 1926, and the widow claims to be in 


possession of the homestead lands. 

The learned Sub-)ivisional Officer has 
discussed the oral and documentary evi- 
denege and found that the widow admittedly 
did not cultivate the land in 1926; that 


admittedly: there were crops on. the land ` 


before the date of the ijara deed which was 
only to take effect from the katki crops; that 
crops about.a month old were found on the 


‘ground by the Sub-Inspector on the 10th 


August and the first party's laboyrers were 
weeding. He has found the evidence of 
possession of the ijaradars vague. It is not 
the duty of this Court to examine the evi- 
denceto consider whether it might have come 
toa different finding. The learned Sessions 
Judge says that the Magistrate has held 


that the landlords are entitled to retain _ 


+ 
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rossession as having re-entered the land 
under s. 87 of the Bengal Tenancy Act. As 
the law permits them only to enter upon 
abandoned lands at the end of the agri- 
cultural year, if they enter before that date 
they cannot invoke the aid ofs. 87. But as 
I read the Magistrate’s order his reference 
to 8.87 was an alternative view in reply to 
a possibte argument of the second party. 
There is a clear finding that there were 
crops on the ground in July. The proceed- 
ings were drawn up on the 13th September. 
He has found the facts as I have mention- 
ed above, and on those facts he had jurisdic- 
tion to declare the possession of the first 
party. 

The reference is discharged. 

B. K.P, [Decree discharged, 


OUDEH CHIEF COURT. 
QORIMINAL MISCELLANEovs APPLICATION No. 17 
oF 1927. 

June 28, 1927. l 
Present:—Mr. Justice Pullan. 
TAH SHAH—AccuseD—PATITIONER 
versus 
EMPEROR—Orposite Party. 


Transfer—Groundless fears of accused—Circle In- 
spector of Poliee addressing Magistrate in Court—No 


_ ground for transfer. 


In an application for transfer of a case the Court 
should not give weight to groundless fears which 
the accused may entertain. 

The mere fact that a Police Officer who was in 
Court, addressed the Magistrate during the proceed- 
ing is not a ground for suspecting that the Magis- 
trate would be prejudiced in the trial. 

Application for transfer under s. 526, 
Criminal Procedure Code, of criminal case 


under s. 174, Indian Penal Code, pending in 


‘the Court of the Magistrate, First Class, Sul- 


tanpur. 

Mr. Ali Jawad, for the Applicant. 

Mr. H. K. Ghosh, for the Opposite Party. . 

ORDER.—This is an application for 
transfer of 4 case from the Court of a 
Magistrate of the First Class, the principal 
ground being that the Circle Inspector of 
Police was present in Court and spoke to 
the Magistrate during the trial. There are 
other grounds in the application, but none 
of them appear.to me to be of such a nature 
as to cause any apprehension reasonable or 
otherwise, in the mind of the accused that 
he will not got a fair trial. The case of the 


In the matter of BARSAMDEO SINGH t. EMPEBEOR, 
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Circle Inspector has been explainedaway by 
the Magistrate in the following manner. 
The Uircle Inspector, he says, was named as 
a witness in the case and was summoned 
by the Magistrate to appear. When he 
came to Court he explained to the Magis- 
trate that he was not a necessary witness and 
that he had work elsewhere and he was 
accordingly allowed to depart. As he was a 
senior man he was given a chair which is 
the usual practice in Magistrates’ Courts. 
If the accused concluded from the presence 
of the Circle Inspector that he was likely on 
that account not to receive a fair trial he ` 
should now disabuse himself of the erroneous 
impression which he formed, In my opinion 
the mere fact that a Police Officer, who was 
in Court, addressed the Magistrate during 
the proceeding was not a ground for suspect- 
ing that the Magistrate would be prejudiced 
in the trial, and itis impossible for the 
Court to give weight to the groundless 
fears of accused persons in every case. In 
the present case I am quite satisfied with 
the Magistrate's explanation. I do not con- 
sider that the accused had any reasonable 
ground for fearing ‘that he would not 
receive a fairtrial Admittedly the Magistrate 
made noobjection to his moving this Court 
for transfer and it does not appear that he 
has in any way expressed himself in a 
manner adverse tothe accused. The appli- 
cation is dismissed and the case will now 
proceed. 


t G. H. 


Application dismissed. .: 





PATNA HIGH COURT. 
CRIMINAL REFERENCE No. 31 or 1927. 
June 14, 1927. 
Present:—Mr. Justice Allanson and 
Mr. Justice Sen. 
Inthe matter of BARHAMDEO SINGH 
versus 
EMPEROR. 

Criminal Procedure Code (Act V of 1898), s. 198 
(1)\A—Charge to Police Officer of theft outside his 
jurisdiction—Offender forwarded to proper officer— 
Charge found to be false—Complaint by latter officer’ 
for prosecution of informant—Jurisdiction of Magis- 
trate to take cognisance of ojfence—Complaint by 
public servant concerned or his superior, necessity of 
—Penal Code (Act XLV of 1860), ss. 182, 211. 

An offence under s. 182 of the Penal Code can be 
taken cognisance of by a Court only on the complaint 
of the public servant concerned or of some other 
public servant to whom he is subordinate. 


[1051. O. 1927] 


The accused made a statement to the Head Constable 
at Mokameh Railway Police Station charging a person 
with theft at Barh town. The Head Constable for- 


warded the alleged offender’ to the Sub-Inspector of° 


Barh. The latter, on investigation, found thè charge 
to bs false and made a complaintto a Second Class 
Magistrate for prosecuting the accused under ss. 211 
and 182 of the Penal Code: 

Held, (1) that the Magistrate had no jurisdiction to 
take cognisance of the case under s. 182 of the Penal 
Oode on the complaint of the Sub-Inspector of Barh 
inasmuch as the latter was neither the public servant 
to whom the false information was given, nor an officer 
to whom the Head Oonstable at Mokameh to whom 
the information was given was subordinate ; 

(2) that-it was not necessary to go into the ques- 
tion whether the accused could have been convicted 
under s. 211 of the Penal Code inasmuch a Second 
Olass Magistrate has no jurisdiction to try an offence 
under that section. 


Criminal reference made by the Addi- 
tional Sessions Judge, Patna, in his Letter 
No. 394-XI[-1, dated the 7th April, 1927. 

Mr. Anand Prasad, appears in support of 
the Reference. l 

The Assistant-Government 
against the Reference. 


JUDGMENT. 

Allanson, J.—Thisis areference by the 
Additional Sessions Judge of Patna under 
s. 438 of the Code of Criminal Procedure. 
Barhamdeo Singh made a statement to the 
writer Head Constable at the Mokameh 
Railway Police Station charging one Ram- 
bhaju with having stolen some property at 
Barh town. The next day Rambhaju was 
forwarded ‘to the Brah Police Station 
with the statement of Barhamdeo Singh. 
Barhamdeo Singh never appeared before 
the Sub-Inspector of Barh. The latter 
investigated the case and found it to be 
false, and then made a complaint to the 
Sub-Divisional Magistrate asking that Bar- 
hamdeo might be prosecuted under ss. 211 
or 182 of the Indian Penal Code. He was 
tried by a Second Class Magistrate “and 
convicted under s. 182 and sentenced to 
three months’ rigorous imprisonment. 

The Additional Sessions Judge in his 
letter of reference points out that no Court 
can take cognizance of an offence punish- 
able under s. 182 except on the complaint 
in writing of the public servant concerned 
or of some other public servant to whom he 
is subordinate. No false information was 
given by the accused to the Sub-Inspector 
of Barh. The writer Head Oonstable at the 
Mokameh Railway Station is not a subordi- 
nate of the Sub-Inspector of Barh. There- 
fore the Magistrate who took cognizance of 
the case on. the complaint of the Sub- 
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Inspector of Barh had no power to do so 
under s. 195(1) (a) of the Code of Oriminal 
Procedure. The learned Assistant Govern- 
ment Advocate says that he is unable to 
contest the grounds given by the learned 
Additional Sessions Judge in his letter of 
reference. It is unnecessary for us to go 
into the question as to whether there could 
have been a conviction under s. 211, because 
a Second Class Magistrate cannotetry an 


‘offence under that section. 


We, therefore, accept this reference and 
set aside the conviction and seutence and 
direct that the accused be released from 
his bail. 

Sen, J.—l agree. 


A. N. A, Reference accepted. ` 





CALCUTTA HIGH COURT. 
Jory RererEnce No, 44 or 1926. 
February 25, 1927. j 
Present: —Mr. Justice Suhrawardy and 
~ Mr. Justice Mitter. 
: EMPEROR— PROSECUTOR 
VETSUs 
HAR MOHAN DAS—AccusEp. 

Criminal Procedure Code (Act V of 1898), s. 8507— 
Jury trial—Wrong verdict—Reference to High Court 
—Interference—Principles—Evidence — Appreciation 
—Conflicting evidence—Value of circumstances. ; 

The High Court should exercise the powers vested 
init by s. 307 ‘ofthe Criminal Procedure Code and 
sat aside the verdict ofa Jury where the opinion 
of the Jury is manifestly wrong. |p. 233, col. 2.] 

The test that has to be applied in estimating the 
weight of the verdict of the Jury, is whether the 
opinion is such as could on the particular facts and 
evidence of the case have been „held by reasonable 
men, however much the Judge may differ from that 
view. [p. 234, col. 1.) ere 

Where there is oath against oath the credibility of 
the witnesses has to be judged inthe light of the 
circumstances. [p. 233, col. 1.] 


Jury reference by the Assistant Sessions 
Judge, Assam Valley Districts, dated the 
16th August, 1926. 

Mr. B, M. Sen, for the Crown. 

Babu Suresh. Chandra Talugqdar, for the 
Accused. 


JUDGMENT. 
Mitter, J.—This isa reference under 
s 307, Criminal Procedure Code, by the 
Assistant Sessions Judge of Assam Valley 
Districts, disagreeing with the verdict of 
the majority of the Jury. Theaccused Har 
Mohan Das was charged with an offence 
undere. £71, Indian Penal Code, read with 


lag 


. 9 
. 


232 


- 8. 467, Indian Penal Code. He was charg- 
ed with having fraudulently. and dis- 
honestly used as genuine a. document, 
namely, areceipt for Rs. 530 bearing date 
the 2nd Baisak 1330 B. S. (15th April, 1923), 
-purporting to have been executed by. Baliram : 
which he knewor had reason to believe to 
be a. forged document. The aceused was 
originally tried before a- Sub- Divisional 
Magistyateand was convicted. The convic- 
tion was ultimately set aside by the High 
Oourt as it thought that it was a case triable 
by a Court of Session, The. accused con- 
sequently was tried by 
Sessions Judge with the aid of a J ury. 
Four of them are’ of opinion that he is not 
guilty while one of them says that he 
is guilty unders, 476/471, Indian Penal 
Code.” ee ee: 

The case for the prosecution is that one 
Baliram who was not living at the: time 
of the trial, having died afterhe had de: 
posed before the committing Magistrate, 
filed a civil suit against the: accused, 
That suit was dismissed by the Munsif. 


The Munsif’s decision was reversed on - 


~ appeal and Baliram's suit was decreed and 
ultimately that, decree was upheld by the 
High Court. Baliram after . the ‘final 


decree applied for execution of the decree 
on the 2ist July, 1922. Notice ofthe èx- 


“ecution . proceeding was served on the 
accused but he did not appear to show: 
cause. The execution case was struck off 
on the 19th August, 1922. On the 19th 
September, 1922, the decree-holder Baliram 
again appliedfor execution. That execu: 
tion case was again struck off on the 25th 
“November, 1922. The decree-holder Bali- 
ram again applied on the 10th February, 
1923, for the arrest of the. judgment-debtor 
>—that is, the accused. This case was struck 
off on the. 4th June, 1923. On the lIth 
June, 1923, the fourth execution case was 
filed. In this execution case the accused 
was arrested and he was produced before 
the Munsif on the Ist July, 1923. Itis to 
be noticed that neither at the time of the 
arrest nor when he was produced before 
the Munsif did the accused say anything 
about any payment having been made in 
satisfactioneof the decree nor did he men- 
' tion anything about the. receipt marked 
as Ex. 5 in this case. Buton the 2nd J uly 
the accused filed a petition before the 
Munsif stating that he had paid a sum ‘of 
Rs. 530 to the decree-holder for which: he 
held areceipt. Even in that petition. he 
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did not: state on which date the payment ` 
“was made and what date the receipt 


e bore. The-receipt (Ex: 5) which bears date,” - 
-ás already stated, the 2nd Baisak, 1330 - 


(15th April, 1923), was produced in Court 
for the first time on the ¢th July. .The 


decree-holder denied before the Munsif : 


having received any payment as evidenced 
by the recepit and contended that the 
receipt was forged. The Munsif, after 
‘holding an enquiry, started the present 
prosecution. Now it appears clear that if 
the payment had been made- asis now 
contended for by the accused, on the 
15th April, 1922, it seems somewhat singu- 
Jar that he didnot apply to the Munsif to 
certify the payment. He had under the 
Civil Procedure Code 90. days to apply . for 
certification by the Court and although on. 
the Ist or 2nd July there remained only a 
few days for the 90 days to expire he took 


.no steps whatever to have’ this payment 


certified. This is a circumstance which 
tells very strongly against the case of the 
accused that the payment had been made 
on the 15th -April, 1923. It is also a 
singular feature of the case. that he did 
not mention this fact of this payment when 
he was taken under.arrest to the house 
of the Munsif. The Munsif has deposed in. 
this case and he clearly states that the 
accused did-not mention the fact of pay- 
ment to him. One would have expected 
that when. he was taken under arrest 
before the Munsif the attitude of the accused 
should have besen oneof severe indigna- 
tion andhe would have at once stated- to 
the Munsif that -he -had been unjustly 
brought before him under arrest, as the 
money had already. been paid. The fact 
that this was not mentioned to the Munsif 
is also a verystrong’ circumstance against 
the -story of the accused thatthe payment 
had been made. Baliram whose evidence 
was not available before the Sessions Court 
but who was examined before the committ- 
ing Magistrate, had denied the receipt of 
any money. He had also .stated that the 
receipt wasa forged one. Great stress is 
laid on behalf of the- accused 
statement he had made before 
Magistrate who. first tried him that the 
signature inthe receipt was his. But 
subsequently he said that the signature 
might bear some resemblance to his 


“signature. It is alsoto be noticed that the 


receipt which is on. Court paper is‘signed 


-In two places—one at the top and the other 


to the E 
the - 
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at the bottom of: that page. The receipt - 
stamp ‘does not bear on it the signature oi. 
Baliram and it is likely, that the accused 
might have in his possession the. Court 
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. paper which was signed by Baliram for - 


Court purpose and that he might hava 
afterwards utilised that paper for the 
purpose of this -receipt. Itis a singular 
circumstance,.if thereceipt was actually 
signed by Baliram, that he ‘should not 


sign on the stamp as is. usually done by- 


persons granting receipts when receipts are 
granted. It iscertainly one of the circum- 
stances which tells against the story set 
up by the accused. In ‘addition to the 
Munsif, another witness has been examined, 
namely, the peon who arrested the accused. 


He also states that he was not told anything- 


about this payment. That also is a circum- 
stance which goes against the accused. It has 
been argued here on behalf of the accused 


that Baliram was notin affluent circum- 


stances. He was really in debt. He had a 
decree against him for about Rs, 1,600, his 
properties were under attachment and it 
was likely that he should-deny the payment 
for the purpose of getting the same money 
twice and that no reliance should be placed 
on his testimony. Itissaid that the accused 
is a person of some respectability being the 
chairman of the village union and that it 
is not likely that he should commit this 
forgery. We haveto judge as between the 
conflicting statements of these two persons. 
There is oath against oath. We have, there- 
fore, to judge of the credibility of the 
accused and of Baliram by the light of the 
circumstances. We have referred to cir- 
cumstances which make itextremely improb: 


able that the accused's story is a true onë. 


No reason has been suggested why Baliram 
even after the ldth April, 1923, should take 
steps and incur expenses for starting a new 
execution case ifthe money had already 
been paid. Judging from the ordinary 
course of human events itis rather likely 


that after the accused had been unable to 


find money and after he had been put to 
the indignity of'the arrest, that he- should 
forge a receipt for. the purpose- of showing 
that he had beenunjustly arrested and at 
the same time for thepurpose of evading 
payment. Having regard toall the circum- 
stances to which we have referred we think 
that the verdict of the Jury is clearly wrong. 
Weaccept the reference made by the Assist- 
ant Sessions Judge, set aside the verdict of 
the- Jury and convict the accused undar s, 


`o 
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467/471; l; Indian. Penal Code, and sentenca 
-him to rigorous imprisonment for one year. 


e Suhrawardy, J.—I agree. -I wish to 


add afew words with reference to the argu- 
ment which has been vehemently pressed 
before us and is often advanced from the 
Bar as to the power of this Court under S. 
307, Criminal Procedure Code. It is said 
that on the authorities of this Court we 
should not interfere under s. 307, Cfiminal 
Procedure-Code; with the verdict of the Jury 
unless we. hold that it was not possible for 


-the Jury to .takethe view that they did in ` 


the Court below. Ifthe argument as advanc- 
ed before usis accepted in its entirety this 
Court will cease to function asa Court of : 


: Reference under s. 307, Criminal Proce- 


. to reject, references. 


- us.’ 


dure Code—its duty being confined only 
Our attention has 
been ‘drawn to the language used in the 
case of Emperor v: Golam Kader (1), and 
Emperor v. Nritya Gopal Roy (2), In 
the ` first case Greaves, Ji, has observed: 
“It is necessary to see in the light of 
these suggestions whether we can say 
that the verdict. of the Jury was so 
unreasonable that seven reasonable men 
could not -have arrived at that verdict, for 
it seems to us’ that that is the real test that 
we have got toapply. We are not able to 
say that it was not possibe for the Jury to 
have arrived at the verdict at which they 
have arrived.” 

~ In the. latter case the point is stated 
thus:—‘The High Court should exercise the 
powers vested init bys. 307 of the Code 
of Criminal Procedure when it can affirma- 
tively, with certainty and safety hold that 
on the evidence the verdict of the Jury is 
manifestly wrong. It will not interfere with 
the verdict of the Jury in every case of 


doubt entertainable on the evidence.” 


The learned Judges further observed: — 
“We (the High Court) have to find out for 
ourselves whether | on the evidence suchas _ 


appears on the record it was possible for the 
Jury totake the view-which they have taken 


in this ease with reference to the ten accus- 
ed ‘persons whose case has been rêferred to 

These .observations read with | the text 
mean that where the evidence is of such a 
character- that the Jury'as reasonable men 


(1) 82 Ind. Oas. 356; 28 O. W. N. 876; A. I. R. 1926 
Cal. 956; 25 Or. L, J. 1284. 

(2) 75 Ind. Gas. 145; 38 O. L. J. 1; 24 Or. L. J. 897; 
A. I. R. 1924 al. 317. 
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can possibly take the view they have taken, 
this Court should not interfere. Human 
Opinion honestly held may differ on alk 
questions. But the test to bs applied with 
régard to the honesty of such opinion is 
whether any reasonable man on the mate- 
rials before him can hold it, The test, there- 
fore, that has to be applied in estimating the 
weight of the verdict of the Jury, is whether 
the opfnion is such as could on the particular 
facts and evidenca of the case have been held 
by reasonable men, however much the 
Judge may differ fromthat view. In the 
present case the surmise made by the learn- 
ed Judge seems tothe correct, The Jury 
took away the documents in’ their retiring 


room and after ten minutescame out, pre- , 


sumably after a comparison of the signatures 
and the majority of them brought in a 
verdict of not guilty. It is evident: that 
they did not take intoconsideration -the very 
strong circumstantial evidence against the 
accused. Hence their verdict must be 
wrong. 


A. N, A. Reference accepted. 


PATNA HIGH COURT. 
CriMINaL Revision No. 3ly oF 1927, 
July 21,1927, * | 
. Present:—Justice Sir Jwela Prasad, Kr. 
JOGI RAUT AND OTHERS—ÅPPELLANTS— . 
: PETITIONERS 


` Versus A. 
EMPEROR—REsponpENT— ` 
OPPOSITE PARTY. ee 

Penal Code (Act XLV of 1860), ss. 148, 149—Un- 
lawful -assembly—Common object—Hvidence as ‘to 
common object—Opinion of witnesses—Conduct of 
members—Criminal trials—Omission to examine 
material witness—Consequences. i 

Wherea crowd has dispersed without taking any 
action, the intention and common object of that 
crowd can only be inferred from the surrounding 
circumstances, and among these circumstances the 
attitude and demeanour of the crowd itself is -one of 
the points which must be taken into consideration. [p. 
235, col. 2.) . 
* The opinion or the impression of a witness that -it 
appeared to him from the conduct of a mob that 
they had #ppeared for an unlawful purpose is not 
admissible in evidence to prove the object of the 
assembly although statements asto what he actually 
saw and heard are admissible. [p. 236, col. 1.] 

Omission of the proscution to examine material 
witnesses who would have been in a position to give 
the best evidence, may, in the absence of proper ex- 
‘planation, by itself, be sufficient t@ discredit. the 
case of the prosecution. [p. 236,col. 2.1 D 
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The petitioners assembled in an. orchard at some 
distance from a village with a view to protect the 
Hindus of that place in case they were attacked by 
the Muhammadans and remained there froma little 
after midday to 4°30 Pr. xM. in a defensive manner | 
without committing or attempting to commit any 
unlawful act and. when the Police Officers and the 
Deputy Magistrate, arrived and assured the petitioners 
that they would protect the Hindus of that village in 
case any danger arose, the petitioners at once dispersed 
and retired but one of them was found provoking: 
the ‘mob and directing them not to retire and — 
some of them were seen dancing about and flourish- 
ing their sticks and saying something.’ No -other 
specific overt act of the mob was proved though wit- 
nesses gave vague statements that it appeared from the 
conduct of the mob that the mob had collected for 
unlawful purposes : sg a 

Held, that the conduct of the mob- was not ihcor- 
sistent with the lawful object with which they said’ 
thsy had assembled, viz., to protect the Hindus in 
ease of any attack by the Muhammadans and that 
the members of the assembly could not be con- . 
eae under s. 149, Penal, Code. [p. 236, cols. 1 
& 2. 

Criminal revision from an order of the 
Sessions Judge, Darbhanga, dated the 28th 
March, 1927 affirming that of the Special 
Magistrate, Darbhanga, dated the 14th 


January, 1927. l 
_ Messrs. L. P. E. Pugh and P. Jha, for the 
Petitioners. > 

The Assistant Government Advocate, for . 
the Opposite Party. 

JUDGMENT.—This Rule which has 
come up before me for hearing was 
issued by a Bench of this Oourt (Acting 


'O. J., and Wort, JJ), upon an application 


of the petitioners against their conviction 
and sentencesof six months’ rigorousim- 
prisonment and a fine of Rs. 25 each, under 


. p. 143, Indian Penal Code by-the Special 


Magistrate per his judgment, dated the- 
14th January, 1927, which was upheld, on 
Sessions Judge of Dar- 
bhanga by his judgment dated the 28th 
Mareh, 1927. : : 

The ground urged in their petition to 
this Oourt has been re-iterated in the: 
argument of the learned Counsel for the 
petitioners before me. . 

The petitioners have been held by the 
Courts below to be members of an un- 
lawful assembly, the common object of. 
which was “to beat the Muhammadans of 
village Bijuli and to loot their properties”, 
The petitioners contend that the evidence 
adduced by the prosecution in this case fails 


-to prove the aforesaid common object and 
“that the best evidence available, such as that | 


of the daffadar and thethree or four chauki- 
dars who were in the crowd from the very 
beginning, to` prove- the object . with. 


‘ i 
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which the petitioners assembled, has been 
` withheld and no explanation has been given 


for not. examining them; nor has it been: 


ehown that they were hostile to the prosecu- 
tion. 


The petitioners assert -that in the locality; 


Loama and other villages, the Muham- 
madans who are in the majority had 
committed a riot against the Hindus at a 


place called Amdiha Bedaul the previous’ 


day, the 22nd of June, 1926, and there was 
a rumour that the Muhammadans would loot 
the houses of the Bijuli Hindus and, con- 


sequently, the petitioners assembled’ inan. 


orchard at some distance from the Bijuli 
village with a view to protect the Hindus 
of that place in case they were attacked by 
the Muhammadans and remained there from 
a little after mid-day to 4-30 P. m. 


defensive manner without committing or 


attempting to commit any unlawful act and - 


when the Police Officers and the Deputy 


Magistrate, who were engaged ai en 


the riotof Amdiha Bedaul two miles away, 


arrived and assured the -petitioners that. 


they ` would protect the Hindus 
Bijuli in case any danger arose, 
petitioners at once dispersed and retired, 
The principal question for determina- 
tion, therefore, is what was the object or 
the purpose of the crowd when it as- 


of 
the 


sembled near Bijuli village. Admittedly, ~ 


on the previous day,1. e., “the 22nd June, 


which was the lst day of the Bakrid festival, 


an occurrence had taken place at Amdiha 
Bedul in which the Hindus were said to 
have been looted by the Muhammadans, 
andin connection therewith the Deputy 
Magistrate, Mr: Abdul Salam, had encamp- 
ed there with the Inspector and the Sub- 
Inspector of ‘Police and, other Police 
Officers, The next day the petitioners ina 
large bodycollected at some distance from 
village Bijuli a little after mid-day. 


After they had been there for two hours’ 


P. W. No. 7, Shaikh Abu Mohammad, went 
to Amdiba and ‘informed the Daputy. 
Magistrate and the Police Officers, who had 
stationed: there at about 3°30 p.m. The 
Deputy Magistrate. (P. W. No 3), the Divi- 


sional Inspector -(P. W. No.1), the Sub- 


Inspector of Police (P. W. No. 2) and the 
Head Constable Armed Police Reserve 
(P. W. No.4) hastened. to the spot and 
reached at about 4-30 p,m, “They halted 
at the bandh between the village and the 
gachhi where the mob had collected. The 
Bap Inspector of Police and the Creer Con- 
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stable, under the direction of the Inspector 
of Police went to the mob and questioned 
them as to why they had assembled there. 
They. atonce said they had information, 


‘that the Muhammadans: would loot Bijuli - 


village and hence they had come to pro- 
tect their fellow castemen in the village. 
Whereupon. the, Sub-Inspector gave an 
assurance that they had nothing to „fear. 
Then they agreed to disperse and began to 
leave the place. Five of.them were, taken 


“to the bandh where the Deputy Magistrate 


and the Inspector of Police were staying 
and they also, on being questioned, said 
the same thingand on being assured they 
dispersed. 


"e The Sub-Inspector says:—“No action was 


taken because neither ‘the Deputy Magist- 
yate nor the Inspector of Police was of opi- 
nion that any action should be taken with 
regard to the occurrence.” The matter 
dropped there.. | 
Subsequently, under ie orders of the 
District Magistrate and the Superintendent 
of Police, the Sub-Inspector drew up First 
. Information on the 27th June, 1926 wherein 
he repeats ‘‘ as the mob went away, so no 
step was taken against them.” Rajab Ali 
filed a petition of complaint on 28th June. 


The learned: Sessions Judge rightly 
saye:——" Where a crowd has dispersed with- 
out taking any action, the intention and 
common object of that crowd can only .be 
inferred from the surrounding circum- 
stances, and among these circumstances the 
attitude and demeanour ofthe crowd itself 
is one of the points which must be taken 
into consideration,” — 


The prosecution examined a number of 
witnesses. Except the four official witnesses 
méntioned above, the rest of the. witnesses 
were either the accused or witnesses in the 
Amdiha Bedaul case or their relations. The 
Court below has, therefore, principally 
referred tothe evidence of the four official 
witnesses in order to show that the attitude 
and the demeanour -of the crowd showed 
that they were actuated with an unlawful 
object. The Deputy Magistrate, Mr. Salam” 
(P. W. No. 3)-stales that he saw gone man 
provoking the mob and directing them not 
to retire.” The Inspector (P. W. No. 1) says 
that: he saw some members of the mob danc- 
ing about and flourishing their sticks and 
saying something. -The Sub-Inspector and 
the Head Comstable Armed Reserve Police 
(P. W. Nos. 2 and 4) do not prove any speci- 


— 
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fic overt actof the mob except the vague 
statement that it appeared from the\conduct 


of the mob that the mob had collected for - 


unlawful purpose. The ‘learned Sessions 
- Judge has referred-to the opinions and im- 
pressions of these witnesses: Exeept what 
they actually saw and heard what the mob 
“was doing and saying their opinions and 
impressions are not evidence. The afore- 


said dyert act of the mob deposed to by the 


Deputy Magistrate and the Inspector of 
Police are not inconsistent with- the object 
with which they said they had assembled, 
viz., to protect the Hindus in case of any 
attack by the Muhammadans.. The man, 
who is said to have asked the mob not to 
- retire, might have been in an excited mood 
believing still that the Muhammadans 
would loot the Hindus and hence asked them 
not to retire. In any case, for his own per- 
sonal act other members were not neces- 
sarily responsible ; for they did not listen to 
him and actually did retire immediately 
they were assured by the public officers that 
there was no danger. Some of the members 
of the mob might have been brandishing 
their lathies,as deposed to by the Inspect- 


or, when they had nothing to do and the. 


occasion for which they “had collected 
had not arisen. These witnesses, however, 
do not prove the object of the assembly 
being “to beat and loot the Muhammadans” 
of which they have been convicted and what 
ia deposed to by them is not incompatible 
with the innocence of the. accused. |. - 
On the other hand, the conduct of the 
mob in remainiig there from a little after 
mid-day to 4-30 P. M. at some distance from 
the village without taking. any steps to 
commit any act of aggression goes to show 
that the crowd had collected with the object 
as stated by them and were waiting till the 
occasion, if at all, arose for them to protect 
the Bijuli Hindus from being attacked by 
the Muhammadans, They did not raise 
even a lathi against any of the Mubham- 
madans of the village. A mob coming with 
an avowed object “to beat and loot” would 
not halt for a long time near a village in 
eguch a calm and peaceful manner without 
taking any steps towards the accomplish- 
ment of its object; but the mob remained 
where it, was, for about four hours and when 


the Deputy Magistrate and the Police 


Officers arrived they at once said to them 
what they had collected for and immediate- 
ly dispersed on being assured that there 


was no danger. The attitude and conduct 
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of the mob supported the case of the accus-.. 
ed rather than that of the prosecution. | 
The Sub-Inspector states that he found 
the dajfadar and three or four choukidars .- 
of the locality in the mob restraining and 
demonstrating. These persons were in the 
mob for some time and they were the best 
persons to depose to the words uttered anq- 
the conduct displayed by the mob- But. 
these persons have been ‘withheld and no 
reason has been given by the prosecution. 


‘for not examining them. This alone is 


sufficient to discredit the prosecution 
version and to support the version of the 
aecused. Upon this fact alone the convic- 
tion is liable to be set aside: 


` 


,. On . merits also, as observed above, it 


must þe set aside. l l 
The investigation in the case commenced 
on the lst of July, long after the occur-- : 
rence which took place on the 23rd of June 
and the official witnesses naturally are not 
able to identify the people. The village 
Witnesses are too much interested to be. 
relied upon. If they went tothe mob, the 
fact that they were not in -any way molested ` 
disproves that the object of the mob was to 
beat, If they did not go near enough they | 
could not be able to identify them. The. 
evidence of identification is too weak to be 

acted upon. . 

The grounds upon which the Rule was 
issued by this Court have been fully sub- ` 
stantiated and the learned Assistant Gov- 
ernment-Advecate has not been able to 
satisfy me that the finding of -the Ccurt 
below that the object of the assembly was 
to loot and beat the Muhammadans of 
Bijuli village is correct. 

I would, accordingly, set aside the con- 
viction and sentences passed upon the peti- - 
tioners and direct that they beset at liberty, 
and the fines, if realized, will be refunded. 

B. K. P.’ 


A. N. A. Conviction set aside, 


RANGOON HIGH COURT. 
CRIMINAL Revision No. 200-B or 1927. 
June 8, 1927. l 
Present:—Mr, Justice Darwood. 
ME TOK— APPLICANT 
versus 
EMPEROR—RE3PONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 286, 


287, 403—Oheating by false personatión—Subsequent ` 
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false personation in Registration Office for registra- 
tion of deed—Distinct offences—Acquittal of cheat- 
ing—Prosecution for offence at Registration Office, 
Aaa barred—Registration Act (XVI of 1908), s. 82 
c 


A person falsely represented himself to be another 
and borrowed money by executing a deed of mort- 
gage of property standing in the latter's name. He 
subsequently falsely personated the other in the 
Registration Office for the purpose of getting the 
document registered. He was charged with the offence 
of cheating by false personation under ss. 419/114 
of the Penal Code but acquitted. Proceedings were 
subsequently instituted against him for an offence 
under s. 82 (c) of the Registration Act: 

Held, that the offence of cheating by personation 
was completed at the time the deed of mortgage wax 
signed and the money was borrowed and the offence 
committed in the Registration Office was a different 
and subsequent offence, and that consequently the 
prosecution for the offence under s. 82 (c) of the 
Registration Act wasnot barred by s. 403 of the Cri- 
minal Procedure Code. [p. 238, col. 2,] 

Messrs Thein Maung and On Pe, for the 


Applicant, 


JUDGMENT.—Petitioner Ma Me Tok 
is the wife of one Mg. Pauk Tu. In 
Criminal Regular No. 263 of 1926 of the 
Second Additional Magistrate’s Court of 
Bassein, the petitioner and her husband 
were prosecuted by one Mg. Ba Thaw under 
B. 419/114, Indian Penal Code. Pauk Tu 
was sentenced to one year’s rigorous 
imprisonment and the petitioner was 
acquitted. 

The facts of the case are as follows:— 

One Ma Ah Lon and her late husband 
Ko San Hla were the owners ofa certain 
piece of paddy land. The petitioner Ma 
Me Tok is one of the daughters of thai 
couple. On the 7th July, 1924, petitioner's 
husband Pauk Tu applied to Ma Ba Thaw 
fora loan of Rs. 700 and agreed to pledge 
his wife’s paddy land as security for the 
loan. Ba Thaw did not know who Pauk 
Tu’s wife was and Pauk Tu introduced 
herto him mentioning that her name was 
Ma Ah Lon, On enquiring into the title 
of the paddy land which was offered to him 
as security Ba Thaw discovered that the 
land stoodin the names of Ma Ah Lon 
and Mg. San Hla. He, therefore, asked 
what had become of Mg. San; Hla and was 
told that he was the first husband of Ma 
Ah Lon and that on his death she, the 
petitioner had married Ma Pauk Tu. The 
petitioner thus clearly represented herself 
tobe Ma Ah Lon. On the strength of 
these representations and after- the peti- 
tioner and Pauk Tu had executed a mort- 
gage deed in favour of Mg. Ba Thaw, the 
>-latter advanced them Rs, 700, Subsequent- 
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ly the mortgage-deed was registered, the 
petitioner, Ma. Me Tok signing it as Ma Ah 
yee Much later Mg. Ba Thaw discovered 
the fraud and prosecuted this couple as 
stated above with the result mentioned bee 
fore. 

When the case came on appeal before 
the Sessions Judge, Bassein, he very 
correctly stated that the petitioner, Me 
Tuk, had been acquitted on the most flimsy 
grounds. Hesent the proceedings to the 
Registrar, Bassein District, for information 
and consideration as to whether Me Tok 
should not be prosecuted under the Registra- 
tion Act. 

Proceedings were then instituted against 
Ma Me Tok under s. 82 (c) of the Registra- 
tion Act for falsely personating Ma Ah Lon 
in registering the deed of mortgage. The 
case for the prosecution unders. 82 (c) 
of the Registration Act has been complet- 
edandthe accused Ma Me Tok has been 
examined, The case number is 7of 1927 
of the Special Power Magistrate's Court, 
Bassein. Anapplication has now been made 
to, this Court to stay further proceedings 
on the ground that the petitioner, having 
been acquitted in Criminal Trial No. 263 of 
1426, cannot again be prosecuted for an 
offence under s. 82 (c) of the Registration Act 
on the same facts. Reliance has been placed 
on the case of Maung Saing v. Emperor (1) 
in which Pratt, J., held that where an 
accused person had already been tried and 
acquitted ofoffences of forgery and abet- 
ment thereof under the Indian Penal 
Code, their re-trial for offences under the 
Registration Act on the same facts was 
barred bys. 403, Criminal Procedure Code, 
The facts of that case have not been stated 
in the judgment. Ifs. 403, Criminal Pro- 
cedure Code, is to be applied at all to the 
facts of the present case, it must be applied 
in its entirety. That section lays down that 
a person who has once been tried by a 
Court of competent jurisdiction for an 
offence and convicted or acquitted of such 
offence shall, while such -conviction or 
acquittal remains in force, not be liable to 
be tried again for the same offence, nor on 
the same facts for any other offence for 
which a different charge from the one 
made against him might have been made 
under s, 236, orfor which he might have 
been convicted under s, 237. 

So far as the present case is concerned 


(1) 76 Ind. Cas, 431; 1 R. 299; 25 Cr, L, J, 191: A, I 
R, 1924 Rang. 213, il 


. one of the said offences. 


the petitioner and her 
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the Important - words of that section are 
those which relate to ss. 236 and 237 of the 
Code. 
series of acts is of such a nature that it is 
doubtful which'of several offences the facts 
which can be proved will constitute, the 


accused may be charged with having 


committed all or any of such offences, and 
any “number of such charges may be tried 
at onge; or he may be charged in the 
alternative with having committed some 
The side note to 
this section states that the section really 
applies to cases where it.isdoubtful what 
offence has been committed. It cannot be 


said that in the present instance there can - 


be any doubt as fo the nature of the 
offence which Ba Thaw. charged agains 
husband. It was 
a case of cheating by personation, plain and 
simple and -that offence ‘was completed 
atthe time the deed of mortgage was 
signed by the petitioner in the name of 
her mother, Ma Ah Lon,and when the pay- 
ment of Rs. 700 was made -under it. The 
petitioner, therefore, appears to have 
committed two entirely distinct offences, 
one was cheating by personation when she 
executed the deed of mortgage in favour 
of Ba Thaw in her mother’s name and the 
other an offence under the Registration Act 
when she represented herself at the Regis- 
tration Office to be Ma Ah Lon. 

It is true that she has beenacquitted of 
the offence of cheating and we must assume, 
therefore, that she did not commit that 
offence. But the offence of personation at 


. the Registration Office was a totally differ- 


.gathered from 


ent and subsequent one to the alleged 
offence of cheating and there is nothing 
in s. 403, Criminal Procedure Code, which 
now bars her prosecution for the sub- 
sequent offence. 

Itis not necessary, therefore, for me to 
express any agreement or disagreement 
with the dictum of Pratt, J., in the. case 
mentioned above. In my view the facts 
in the present case are different from those 
of the case he decided as far as they can be 
the record and s: 403, 
Criminal Procedure Code, does not appear 
toapplythem., . 

For the above ENE would dismiss the 
present application. 


ANAL - Application dismiseed. 
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PATNA HIGH COURT. 
ÜRIMINAL REFERENOE No. 73 oF 1926. 
“December 1, 1926. 
Present:—Justice Sir J wala Prasad, KT, 
J AGROSHAN BHARTHI—Accuszp— 
PETITIONER 
versus 


MADAN PANDE— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. J83, ` 
185 —Nuisance proceedings—Magistrate making con- 
ditional rule, whether can refer case for disposal to’ 
another Magistrate—Encroachment on public way— 
No inconvenience—Order ‘absolute, whether to be 
passed—Rights of public over public ‘paths 
There is nothing in law preventing a Sub- Divi- 
sional Officer who has madea conditional rule under ` 
s. 133 ofthe Criminal Procedure Code calling upon 
the person complained against to appear before 


‘himself, from referring the matter to another Magis- 


trate subordinate to him for disposal. [p. 239, col. 2.] 

It is only when the person against whom the notice 
is issued appears and demands a Jury unders. 135 
that the matter must be disposed of by the Magis- 
trate issuing the conditional rule, and not by-any 
other Magistrate to whom the case might have been . 
referred for i inquiry. [tbid.] 

Preonath Dey v. Gobordhone Malo (3), Manipur Dey 
v. Bidhu Bhusan Sarkar (5) and Quween-Empress v. ~- 
Bissessur Sahu (6), relied on. 

Where it is found that a- public road has been 
encroached upon, a Magistrate should not refuse to 
make-.a conditional rule under s. 133 of the Code 
absolute on the mere’ ground ‘that the encroachment ` 
does not cause any inconvenience. [ibid | 

The public has a right to the use of every inch . 
of the public path or way and no body has a right to ` 
encroach upon any portion of it. [ibid.] 

No length of user can justify an encroachment. 
upon a public way. [1bid.] 
Reference made by the Sessions J udge, 
Saran, dated the’ Ist October, 192%, re- 
commending that the order passed by the 
Deputy Magistrate, Chapra, dated the 25th 

August, 1926, may be set aside. 

JUDGMENT.—This is a reference 
under s. 438 of the Code of Criminal Proce- 
dure by the Sessions Judge of Saran, re- 
commending that the order passed by Babu 
Sheonandan Prasad, Deputy Magistrate, 
dropping the proceedings and discharging 
the Rule issued under s. 133 ofthe Code of 
Criminal Procedure against the second party 
be set aside and the case be heard according’. 
tolaw. The ground urged in support of 
the reference: is that Babu Sheonandan . 
Prasad to-whom the case was made over by 
the Sub-Divisional Officer for disposal wag ` 
not competent to pasa thefinal order in the 
case and that he should have sent back the 


“record to the Sub-Divisional Officer, after 


recording the evidence, for passing final 
order. The second ground urged is that. 
the said Magistrate having found that ther 
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was some encroachment on the public road 


in question he was wrong in holding that. 


there was no nuisance committed such as 
is contemplated by s. 133 of the Code. 

The first ground is not tenable. The 
learned Sessions Judge says that the 
Magistrate who issues a conditional . rule 
under s. 133 of the Code of Oriminal Proce- 
dureis alone competent to make the Rule 
absolute upon the evidence recorded and 


report submitted to him by another Magis-. 


trate to whom he had referred the matter 
under the last paragraph of cl. (1) of s. 133 
of the Code and for this he relies upon 
Chandrika Koeri v. Budhu Dusadh: (1). 
That case does not lay down. that the 
Magistrate befora whom the person against 
whom the conditional order is passed 
directed to appear and show cause is not 
competent to. dispose of the matter upon 
the inquiry held by him: vide In re Nara- 
. stmha (2), Preonath Dey v. Gobordhone Malo 
(3), and Inre Venkanna (4). Babu Sheo- 
nandan Prasad in his decision, dated the 


25th August, 1926, makes a distinction bet-. 


ween an order made. by the Magistrate 
‘issuing a conditional Rule and directing the 
petitioner to appear before himself or some 
other Magistrate and to move to have the 
order set aside or modified. Hesays that 
whereas the Sub-Divisional Magistrate who 
issued the conditional Rule was competent 
to directin that Rule that the person against 
whom the order was made should appear 
before him (Babu Sheonandan Prasad), 
.the Sub-Divisional Officer not having 
done so and having directed the person 
complained against to appear before him- 
self, he was not competent afterwards to 
make over the case to him (Babu Sheonandan 
Prasad) for disposal. In the present case 
the person against whom the conditional 
order was passed before 7th June, by the 
Sub-Divisional Officer showed cause and 
did not claim Jury under s. 135, cl. (b) of 
the Code of Criminal Procedure. The-Sub- 
Divisional Officer directed the parties to 
adduce evidence and fixed the 26th of June. 


On the 7th July the Sub-Divisional Officer.’ 


made over the case “to Babu S. N. Prasad 
for favour of disposal.” Babu Sheonandan 
Prasad took evidence and disposed of the 


(1) 73 Ind: Cas. 802; 24 Cr. L. J. 690; 2 Pat. L. R. 21 
Or.; A. I. R. 1924 Pat. 418. net ; 
(2) 9 M. 201; 10 Ind. Jur. 185; 2 Weir. 160;`3 Ind. 

` Dec. (N. B.) 537. Wk S ' 
(3) 25 O. 278; 13 Ind, Dec, (N. s.) 187. 
(4) 2 Weir 61, = 
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case by discharging the Rule under # 137, 
cl. (2) of the Oode. - He also held ‘that the 
‘reference to him for disposal was irregular 
‘and that the Sub-Divisional Officer who 
issued -the conditional order under s, 133 
and directed the petitioner to appear’ before 
himself should have himself disposed of 
the matter. In thisviewthe Magistrate is 
wrong. There is nothing in the Oode to 
prevent the Sub-Divisional Officer who 
made the-conditional Rule under s. 133 from 
referring the matterto another Magistrate 
subordinate .to him for disposal. This 
view is -supported by the following cases; 
Manipur Dey v. Bidhu Bhusan Sarkar (5), 
Queen-Empress v. .Bissessur Sahu (6), and 
Preonath Dey v.Gobordhone Malo (3). It is 

only when the person against whom the 
notice is issued appears and demands a Jury 
under s. 135 that the matter must be dis- 
posed of by the Magistrate. issuing the 
conditional Rule, and not. by any other 

‘Magistrate to whom the case might have 
been referred forinquiry. In my opinion, 
Babu Sheonandan Prasad. was competent 
to dispose of the Rule and pass final order 

the evidence 
taken by him. l ' 

= The first ground urged by the learned 


` Sessions Judge, therefore, must fail. 


The second ground, however, is substan- 
tial, In the present case Babu Sheonandan 
Prasad came to the finding that there was 
encroachment upon the public road but he 
refused to make the conditional Rule absolute 
upon the ground that it did not cause any 
inconvenience. Encroachment upon a 
public road suchas the one in the present: 

.case, as is obvious from the map made by 
the Amin, is an obstruction to the public 
path and is a nuisance in itself under s, 268 
of the Indian Penal Code. No length of 
user can justify an enroachment upon 4 

‘public way. . The. question of a sufficient 
width of the road being left in support of 
theencroachment for public useis no ground 
for allowing the encroachment or obstruction 
to continue.. The public has aright to the 
use of every inch of the public path or way 
and nobody hasa right to encroach upon 
any portion of it: Municipal Commissioners 
for the Suburbs of Calcutta v. Mahomed Ali 
(7)as pointed out in the case of Preonath Dey 
v. Gebordhone Malo (3).° Therefore, the 


(5) 26 Ind. Cas. 146; 42 0. 158; 18 0. W, N. 1086; 
15 Cr. L. J. 698. 


(6) 17 0. 562; 8 Ind. Dec. (N 8.) 914. 
(7) 7B, L. R. 499; 16 W, R. Q, R. 6, 
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“ orde? of Babu Sheonandan -Prasad is illegal 
and must besetaside. The case must be 
sent back tothe Sub-Divisional Officer for 
holding a fresh inquiry into the matter and 
dispose of it in accordance with Jaw. . 

Another error committed in the course 
of the inquiry by Babu Sheonandan Prasad 
was the omission to come to a finding 
whether the claim made by the opposite- 
party was bona fide or not. The question 
of possession is relevant for the purpose of 
finding. out whether the claim is bona fide 
or not, Ifthe claim is held to be bona fide 
` then the Rule must be discharged. . If-1t 1s 
held to be not bona: fide and. if there be 
encroachment upon the public path the Rule 
must be made absolute, This is the pro- 
cedure laid down in the aforesaid decisions. 

The reference is, therefore, accepted. 

A. N.A. Reference accepted. 





RANGCON HIGH COURT. 
CriminaL Revisioni No, 31C-B oF 1927, 
August 13, 1927. 

Present:—Mr. Justice Darwood. 

MAUNG HLA MAUNG~—AoccoszD— 
APPLICANT 
Versus i 
MA ON KIN— RESPONDENT. < 

Criminal Procedure Code (Act V of 1898), ss. 408, 
` 488—Application for maintenance— Dismissal of 
application for default—Fresh application, marntarn- 
ability of —Res judicata. — ox sn l 

Where a Magistrate to whom an application for 
maintenance is made knows or has reason to believe 
that a similar application on the same facts has 
previously been adjudicated upon, he ought not to 
act on the application without considering the pre- 
vious decision, but if he does so it cannot be held 
that he is wrong in law and that his proceedings 
are void regardless: of the merits. . 
” Po So v. Ma Kyin Me 2), followed. p 

A previous application for maintenance which was 
- dismissed for default without an adjudication cn the 
merits does not bara subsequent application for the 
same relief, ake 

Mr, Joseph, for the Applicant. . 

Messrs. Mg. Niand Ba So, for the Respond- 
ent. ee 

ORDER.—The petitioner has been 
ordered to pay maintenance at the rate 
of Rs. 20 per month for each of. his two 
sons who are eight and seven years old 
* respectively now. - He .complains of the 
order an two grounds: one'is that ib 1s: in 
the nature of res judicata by virtue of the. 


result ‘of a similar application which was A 


filed .on the 10th January, 1925, and was 

dismissed for default. ‘The case of Ma 

Su v. Paul Sassoon (l) is- no doubt an 
(1) U. B, R. (1892-00), 7, S6. i ee L 
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authority in favour of-the petitioner’s con“ 
tention, but even -in that case the learned 
Judicial Commissicner ordered a further - 
enquiry on the ground that there may 
have been a'change of circumstances which 
would entitle the applicant to come into. 
Court again not on the same ground cor- 
rectly speaking, but on a new ground. 

The case of Po So v. Ma KyinMe (2) is - 
a ruling to the opposite effect and the words 
of Irwin,-J.,on the question’ are apposite 
to the present case. 

“Petitioner relies on the case of Laraiti 
v. Ram Dial (3) in which Mr. Justice 
Mahmood said that on the general 
principle of resjudicata the Magistrate was 
wrong in law in re-opening a matter of 
maintenance, which had already been ad- 
judicated on by another Magistrate. The 
Second Magistrate did not. know of the 
proceedings of the former Magistrate. 

“With all respect I would say that res. 
judicata does not bar any proceedings by 
general principle, but only by specific 


_ enactments, as contained in’ s. 13 of the 


Codeof Civil Procedure and s. 403 of the’ 
Code of Oriminal Procedure. It is not con- 
tended that either of those sections applies’ 
to the present case. I would certainly. say 
that when a Magistrate to whom an applica; 
tion is made knows or has reason to be- 
lieve that a similar application on the’ 
samefacts has previously been adjudicated 
on,he ought not to acton the application 
without considering the previous decision, 
but I am-unable to say thatheis wrong 
in’ law whenhe does so, and that his -pro- 
ceedings are, therefore, bad and void regard- 
less of the merits.” ee th 

Iamin entire agreement with those re- 
marks and would hold that the former 
application which was never adjudicated 
upon does not bar the present. one which 
was not filed till the 14th October, 1926, . 
= The next point for consideration concerns 
the amount of maintenance payable for 
the two minors. The learned Magistrate 


has fixed itat Re. 20 per mensem for each 


minor. The petitioner's salary is Rs. 220 
per mensem, The maintenance may be re- 
duced to Rs. 15 per month for each child 
for the present,, The Magistrate’s order will 
be varied accordingly. i 
KANGA, © o> Order varied, 

Aas B. R. 337; 9 Cr. L. J. 21; 14 Bur. L.R. 
2 5A, 224; A, W: N. (1862) 240; 3 Ind. Dec, (x. s} 
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MADRAS HIGH COURT. 
Letress Parent Appga No. 124 oF 1925. 
March 31, 1927. 

Present :—Mr: Justice Waller and 
Mr. Justice Madhavan Nair. 
SURAVARAPU VENKATA 
SUBRAMANIA SASTRI—P.alnTIFF 
F —APPELLANT 
versus 
YALLA BHITAVASWAMI AND anoTH3r 

— DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), s. 24—Computation 
of time—Instruments specifying vernacular years 
—Calculation according to Gregorian Calendar. 

Under s. 25, Limitation Act, all instruments must, 
for the purpose of computing the period of limita- 
tion, be deemed to have been made with reference to 
the Gregorian Calendar, the intention of the parties 
being quite immaterial. 

A cowle deed executed on 2nd May, 1891, which 
was to operate for "16 years, from this year till the 
end of the Telugu year Parabhava : 

Held, that the cowle ran for 16 years according 
to the Gregorian Calendar from the date of document 
and expired only on 2nd May, 1907, and not on the 
last date of the Telugu year Parabhava, we¢., 13th 
April, 1907. [p. 243, col. 1.) 

Rango Bujaji v. Babaji (2) and Latifunnisa v. Dhan 
Kunwar (3), followed. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Phillips, dated the lst 
of May, 1925, and passed in 8S. A. No. 
1564 of 1922, preferred against:a decree of 
the Court of the Subordinate Judge, Coca- 
nada, in A. 8. No. 37 of 1921, preferred 
against that of the Court of the District 
Munsif, Oocanada, in O. 8. No. 265 of 1919. 


Mr. G. Lakshmanna, for the Appellant. 
Mr, C. kama Hao, for the Respondents, 


JUDGMENT.—This appeal raises a 
. question of limitation. Exhibit D is a 
cowle deed executed on 2nd May, 1891, 
which was to operate for a period of 16 
years. The suit was filed on 2nd May, 1919. 
The District Munsif found that it was in 
time. The Subordinate Judgein first ap- 
peal was of opinion that the lease expired 
at theend ofthe year Parabhava, about 


the 13th of April, 1917, and held that the. 


suit was out of time, In second appeal, 
Phillips, J., agreed with the Subordinate 
Judge. 

There is some controversy as to the 
correct translation of the relevant portion 
of the deed. Mr, Lakshmanna for the appel- 
lant contends that the proper translation is 
“from this year Parabhava year included 
for 16 years’. Mr, Rama Rao, on the other 
side, accepts the version adopted by the 
Subordinate Judge “from this year to 


16 
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- responding with 7th August, 1877. 
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Parabhava inclusive 16 years,” The trans- 

lation in’ the printed record is “ 16 years, 


1. e., from this year till the end of the 


Telugu year Parabhava.”’ We have had a 
fourth translation made in this Court and 
it is “ for 16 years from this year to the 
year Parabhava inclusive.” For the purpose 
of argument we will assume that the third 
version “16 years from this year till the 
end of the Telugu year Prabhava” ts cor- 
rect and that the parties to the deed meant 
it to run for 16 Telugu years. It was, of 
eourse, executed several days after the 
beginning of the Telugu: year Khara, and, 
if the lease was to expire at the end of 
Parabhava, the full term would have been 
something less than 16 Telugu years. Mr, 
Lakshmana takes his.stand ons. 25 of the 
Limitation Act. That section reads ar fol- 
lows :—“ All instruments shall, for the 
purposes of this Act, be deemed to be made 
with reference to the Gregorian Calen- 
dar’. Nothing could be more uncondition- 
al. Ifa question of limitation arises, the 
instrument must be deemed to have been 
made with reference to the Gregorian Calen- 
dar, the intention of the parties being 
quite immaterial. The ruleis, an obvious 
rule of convenience in acountry like this, 
where there are many calendars, each of 
which divides the year ina different man- 
ner. We have been referred to no decision 
of this Court in which s. 25. of the Limi- 
tation Act has been considered. The ear- 
liest case cited beforeus comes from 
Bombay, Nilkanth v., Dattatraya (l). 
The head-note runs: “Where a bond 
bears a native date only and is made pay- 
able after a certain time, that time, whether 
denoted. by the month or the year, is to 
be computed according to the Gregorian 
Oalendar.” The next is also a Bombay case, 
Rango Bujaji v. Babaji (2). The note was 
dated Ashad Vadya 13th Shake, 1799, . cora 
The 
stipulation was for payment “in the month 
Kartik Shake, 1799, that is to say in four 
months" and the suit was filed on 6th 
December, 1880. If the four months’ period 
was to be computed with reference to the” 
Indian Calendar the suit was four days out 
of time. With reference tothe Gregorian it 
was in time although the 6th December 
did not fall within the month of Kartici. 
The High Oourt agreed that the true con- 
struction of the note was that the maker 
(1) 4 B. 108; 44nd. Tur, 580; 2 Ind. Dee, AN, 8) 578, 
(2) 6B, 89; 3 Ind, Dag, (N. 6) ala, 
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-was topay within fourTunar motiths, 4. e, in 
the month of Kartick, but held thats 25 
was absolute and that there was no saving 
of cases in which it appeared on the face 
of the contract that lunar montks werein- 
tended by the parties.’ This decision’ was 
followed by Beverley, J. in Lotifunnisa v. 
Dhan Kunwar (3). The mortgage bond in 
question was dated lath June, 1876, and 
stipulated that thé money should be re-paid 


: “in the month of Jeyth, 1289, Fasli, being a 


~ 
¢ 


“ due on the 14th June, 1882, and that the,- 


t 


rá + 


y 


period of six years.” The last day of Jeyth, ° 
1289, corresponded with the Ist June, 1882, - 
the period of six years-ended on 14th June, . 
was broughton 12th June, . 


1882, and the suit 
1894. Beverley, J., ruled that the money fell 


suit wasintime. Ameer Ali, J., doubted, 
the correctness ofthe ruling, but was not 
prepared to dissent from it. He thought 


“that the question was one of the intention 


` tion Act did not apply. If, as we think, 8. 


` 


“ of the parties was irrelevant. 


% 


95 did apply, the question of the intention 


A different view has been taken in two 


cases from Allahabad. In Dwarka Prasad - 
v. Raja Ram (4) the decisions above refer- : 
red to were dissented: from. The deed un- . 


der consideration which was dated 24th 
July, 1892, provided that the mortgage 


- amount should be re-payable in eight years 
' in eight instalments, each instalment be- 


x 
í 


- on. lsth July, 


, 


` 


N 


AN 


ing 


payable on Magh Sudi Purnamasht, 
The 8th Magh Sudi Purnamashi fell on the 
14th February, 100, and the suit was filed 
1912. TheCourt held that 
the whole question turned on the intention 
of the parties, which was that the last pay- 
ment now to fall due on 14th February, 
and thats. 25'did not apply. With great 
respeet, we are unable to see why s. 25 
did not apply. The mortgage was to 


“yun for eight years and those years under . 


s 25 had to be computed according 
to.the Gregorian Calendar. The other 
Allahabad case is reported as Roshan Lal 
y. Bashir Ahmad (4), The bond in question 


, was dated 10th July, 1908, and the principal 


was re-payable in three years... Interest 
was tobe paid every six’ months calculat- 
ed according to the Hindi Calendar. The 
suit was filed on 10th January, 1921. If 


; 3) 240. 382; 12 Ind. Dec. (x...) 922." 


29 Ind, Cas. 980; 13 A. L.J, 486. in 
(5) 62 Ind, Gas. 330; 47 A. 66; 22 AL. J. 909; 10 O. 
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run from l0th January, 


‘land, a 


1302; L, R.-5 A. 636 OiWi AI Ry 1025 ` 
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six months of the Hindi Calendar were added , - 


to the date ofthe bond, limitation began 


to run before 10th January, 1909. If, on the - 


‘other hand, six Gregorian Calendar months 


were added, the suit was in time. The 
Court held that it wasa matter of construc- 
tion in every case. The true principle was 
laid down to. be this:—‘‘If the starting 
point is to be calculated asso many months 
‘or.'s0 many years from a particular date, 
that point must be calculated according 


to the Gregorian Calendar. On the other . 


hand, ifthe starting point is otherwise ’ 


fixed by the stipulation itself, the Court 
cannot applys. 25 of the Limitation Acti” 
In the result, the Court founa that the 
suit was out of time. On the principle laid 
down, we think that it was in time. »The 


_ starting point was fixed by the deed itself. 
The first instalment of interest had to be» 
“paid in six months from 10th July, 1908, but 
“of the parties and that's. 25 of the Limita- _ 


was not paid. Time, therefore, hegan to 
1909. That the 
parties intended something else is beside 


‘ the point, as was observed in Rango Bujajt 


v. Babaji (2) already referred to. Section 25 
of the Limitation Act is unconditional. The 
interest had to be paid in six months from a 
particular date.and that period had, forthe 
purpose of limitation, to be -calculated ac- 
cording to the Gregorian Oalendar. In this 
case a Calcutta ruling was referred to with 
approval. South British Fire and Marine 
Insurance Co. v. Brojo Nath Shaha (6). The 
suit was brought on an insurance policy, 
which provided, inter alia that no suit on 
a claim should be sustainable unless. it 
were begun within six-months after the loss 
or damage. The Court held that, notwith- 
standing the Indian Limitation Act, the 
term “ month ” meant in India, as in Eng- 
“lunar” and not “a calendar 
month”. The question, however, did not 
really arise,as the suit was out of time 
whichever method of computation was 
adopted, The learned Chief Justice thought 
that s. 25 had no bearing on the question 
of the meaning of the word “ month” in 
a contract drawn up in English, but, when 
a question of limitation arose, s. 25 had, 


“we think, to be applied and it lays down 


that, in such a connection, a month must 


. be deemed to be a Gregorian Calendar 


month and nothing else. We are clearly 
of opinion that the law has been correctly. 


laid. down in Rango Bujaji v. Babaji (2). The 


(8) 2 Ind, Cas, 573; 36 O. 516; 13 0. W, N. 425, 


= 
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. cowle was to run for 16 Telugu years from a : 


particular date but for the purpose of 


limitation, the years have to. be ‘deeméde. 


to be Gregorian. Calender years. The 
suit was, therefore, in time. The appeal 


is allowed. The decree'.of' the District:: 


Munsif is restored. The decision turning. 


on a question of law which does’ not ap- . 


pear to have been argued before the Court 
below,. we make no order for costs in. 


this Oourt. The appellant will have his 
costs in the Courts below. $ 3 
V.N. V. | ki ge ag 
A, N. A. Appeal allowed. 


MADRAS HIGH COURT. 
LIETTERS. PATENT APPBAL No. 154 or. 1924, 
March 4, 1927. Wi 
Present:—Mr. Justice Waller and Mr. 
, Justice Madhavan Nair, vs 
DHARMALA KAMAYYA (DIED). AND 
OTHERS—PLaINTIFF3—A PPBLLANTS 
_ versus KAN Mi 
BHIMARASETTI MAHALAKSHMI— © 


DEFENDANT—RESPONDENT. ` ih 
Limitation Act (IK ‘of 1908); Sch. I, Art: 144—Oivil 
Procedure Code, (Act. V of 1908), 0. XXI; r. 85— 


Delivery of possession to decree-holder—Judgment-’ 


debtor not actually’ evicted--Symbolical 
effect of—Break of adverse possession. 

A judgment debtor, who is a party to execu- 
tion proceedings for delivery of possession and is 
bound by the decree, is not entitled to deny that he 
has been dispossessed even though he is not actually 
evicted but only symbolical pussession is given to the 
decree-holder in execution: [p. 244, col. 27 ` 

Where a decree-holder,is bound to apply for actual 
as opposed to symbolical possession, but obtains only 
the latter, the delivery of possession cannot be treated 
as a nullity and gives rise to a fresh periód of 
limitation fora suit for possession against the judg- 
ment-debtor. [zbid.] ; Bk, 

Kocherlakota Venkatakrishna Rao v.'Vadrevu Ven- 
kappa (3), Juggobundhu Mukerjee v. Ram Chunder 
Bysack (5), kadha Krishna Chanderji v. „Ram 
Bahadur (4), Harpal Kurmi v. Mohan “Kurmi (10) 
‘and Harbhagwan v, Taja (11), relied on. a. 

Govindasami Pillai v. Pethaperumal Chetty ` (2), not 
followed, l ; 


possession, 


Letters Patent Appeal against the judg» `’ 


ment of Mr. Justice Davadoss, dated “the 


lst of September, 1924, and.passed ia. S. A.. 


No. 1165 of 1921, reported as 86 Ind (as. 43), 
preferred against the decree of the Dis- 
trict Oourt, Vizagapatami, in A.S. No. 290 
of 4918, preferred against -that of the Court 


no doubt, true that both of these 


: 23 M. L. T. 26; 4P W: 
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ofthe Additional District’ Munsif, Vizaga- 
patam, in O. S. No. 214 of 1917. - 
Babu Jaggannatha Das, for the Ap- 


‘pellants. ` 


` -Babu Satyanarayana, for the Respondént. 
J UDGMENT.—The plaintiff obtained 
a decree for possession of certain land. 


‘In execution he applied for delivery of 
‘possession under O. XXI, r. 35 and deli- 


very. wasordered. The finding is that what 


‘was effected was no more than a formal 


delivery of possession. He waited for near- 
ly 12 years,after that and thén sued again. 
The question .for decision—the defendant 


‘having beenin possession both before and 
' after delivery fora total period of about 


20 years—is whether the suit is barred by 
Jimitation. The District Munsif decreed 
the suit, but the District Judge held that 
it was time-barred, a conclusion in which 
Devadoas; J. concurred in second appeal. He 
dissented from Govind v. Venkata Sastrulu 
(t) and followed Govindasami ` Pillai vy, 
Pethaperumil Chetty (2) which he considered, 


- was binding on him and certain rulings of 


the Bombay and Allahabad High Courts. 
The. effect of these decisions is this that, in 
cases where a decree-holder is bound to 


' apply for actual as-opposed to symbolical 


possession, but obtains only the latter, the 
delivery of possession isanullityand does 
not give rise to a frésh period of limitation, © 
. Authority on the question is divided. The 
High Court of Oaleutta has invariably 
taken & view directly opposed to that of 
the two Courts above referred to. And so. 
has this High Court since the ruling re-. 
ported as Kochérlakota Venkatakrishna, 


: Rao v. Vadrevu Venkappa (3) until a con- 


trary opinion was expressed obiter in 
Govindasami Pillai v. Pethaperumal Chetty 
(2). Tne controversy would seem to have 
been concluded by a ruling of the Privy 
Councilin Radha Krishna Chanderji v Ram 
Bahadur (4) which approved of Juggobundhu 
Mukerjee v. Ram Chunder Bysack (5), It is, 
were 
cases where the only delivery to which ‘the 


' decree-holders were-entitled was symbolical 
_-but their Lordships of. the Privy Councit 


(1) 17 M. L. J. 598: 

(2) 44 Ind. Oas. 839. 

(3) 27 M.-262, a 

(4) 43 Ind. Cas, 268; 34 M. L. J. 97: 16 A. L. J. 33; 
L. W:9 7L. W.149; 22 0: W, 

N..330; 27 O. L. J. 191; (1918) M. W. N. 163; 20 Bom , 


- L. R. 502 (P. OO). 


(5) 5 C5343 O. L, R. 543; 3 Shome L, R, 68; 2 Ing, 
Dee. (N.B) 979) > es 


` 


` DAA, e 


"laid. down a rule of general application. to 
the effect -that “symbolical possession 
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by law. and that is by appeal......if he 
allows wrong. precedure to .be followed 


- availed to dispossess the defendants suffici-e without effective protest he must be deemed ~ 


ently because they were parties to the pro- 
. céedings in which it was orderedand given.” 
. The Bombay High Court considered this 
 rulein Mahadevappa Dundappav. Bhima 

Doddappa Maled (6) and expressed the 
“ Opinion that the view previously taken by 
that Court might, when the occasion arose, 
have to bere-considered. In Jobeda.Khatun 
v. Tulsi Charan Das (7) the rule laid down 
by the Privy Council was re-stated and it 


“was followed by Odgers, J.,in Ranganatha ` 


Iyer v. Srinivasa Iyengar (8). In Pratab 
Udai Nath Sahi Deo v. Sunderbans Koer 
: (9) Adami, J., of the Patna High Court 
followed the Oalcutta and Madras decisions. 
Daniels, J. of the Allahabad High Court 
. in Harpal Kurmi v. Mohan Kurmi (10) 
held that, in a case, where the warrant 
“purported to give actual possession, 
which was the appropriate mode of relief, 
though in the sequel it proved that the 
procedure adopted was not really effective,” 
there was actual delivery, which was 


sufficient to interrupt adverse possession. © 


He remarked : oe 

“It would be destructive of all respect 
‘for law and authority of the. Court if it were 
. held in such cases (t e. cases in : which 


_ the judgment-debtor stops away at the time - 
. of ‘delivery and quietly resumes possession ` 
later) the judgment-debtor treat the: de- ` 
‘livery of possession as a nullity and ' 
‘elaim to be in adverse. possession from - 


-the date of his original entry.” 


Only one other case need be referred to` 
(11) in whiéh Jai - 


' Harbhagwan v. Taja 
Lal, J., held that the delivery of symbolical 
possession “even erroneously amounts to 
delivery of actual possession so far as the 
judgment-debtor and his representatives 
are concerned.” He added: 

“Tt is obvious that a person, who is a 
party to certain legal proceedings, is not 

“ entitled to question the legality of the proce- 
duré...... except in the manner authorised 


* (6) 66 Ind. Cas. 320; 46 B. 710; 24 Bom. L. R. 232; 
A. I. R. 1922 Bom. 27. 
(7) 77 Ind. Cas. 564; 36 C. L. J. 472; A. I. R. 1923 
Oal. 82: : h 
(8) 90 Ind. Cas. 1037; 49 M. L. J. 656; 22 L. W., 274; 
A. I. R. 1926 Mad. 42. ` ` fee 
~ (9) 71 Ind. Cas. 999; 3 P.L. T: 628; A. I. R. 1923 
Pat. 76; 24 Cr. L. J. 279. 
~ (10) 79 Ind. Cas. 1047; A. L R. 1924 All 844. 


(11). 89 Ind. Oas, 596; A. J. R. 1926*Lah, 35; 2 Lah, 


G08, 85, 


to have acquiesced in itand, therefore, to 
be bound by'it. The general principle of 
estoppel similar to res judicata will apply 


to a case like this.” 


Itis clear that . the- balance of authority 
is overwhelmingly in favour of. the view ' 
that, in a case like this, ajudgment-debtor, 
who is a party to the execution proceedings 
and is bound by the decree, is not entitled . 
to deny that he was dispossessed, even 
though: hé was. not actually evicted. We 


think that the rule laid down by the Privy 


Council isso worded as to be of general 


application and that we must follow it. 


In the result, the Letters Patent Appeal 

must be allowed. The decree of the Munsif 

is restored with costs throughout. i 
V.N. V. ; 


A. Ne A. Appeal allowed. 


RANGOON HIGH COURT. 

LETTEKS PATENT APPEAL No..55 or 1926: 
April 6, 1927. 
Present:—Justice Sir Benjamin Herbert 

Heald, Krt., and.Mr Justice Cunliffe. 

V. R.M. A. L. CHETTYAR FIRM— 

APPELLANTS 
VETSUS . 


MAN HAN—Rezsponpent. 


Burmese Buddhist Law, applicability of, to 
Chinese Buddhists—Husband and wife—Property of 
marriage—-Liability of property for husband's: debts— 


, Divorce—Allotment of share to wife, effect of. 


The Burmese Buddhist Law regarding marriage ‘is 


. prima facie applicable to Chinese Buddhists as being. 


the lex loci contractus. [p. 246, col. 1.] 
Ma Yin Myav. Tan Yauk Pu (1), followed. 


‘Ordinarily, a decree against either husband or. wife, 


. whoare subject to the Burmese Buddhist Law of ; 


marriage and are consequently partners, can be exe- 
cuted against any part of the partnership property 
that is the property of the marriage. [ibid.| i 

The share of such property which is allotted tothe . 
wife on divorceis not exempt from being proceeded 
against In execution of a decree against the husband 
for a debt incurred while they were partners. [ibid.] 

Letters Patent Appeal arising’ out of the 
decree of this Court in Special Second Civi] ` 
Appeal No. 205 of 1925, which is reported 
as 27 Ind. Cas, 876. | 


[105.1. 0, 1987] 


Mr. Aiyangar (with him Mr, Halker), for 
the Appellants, 

Mr. Janab Ali, for the Respondent. 

JUDGMENT. 

Heald, J.—In Suit No 929 of 1923 
in the Sub-Divisional Court of Pyu the pre- 
sent appellant obtained a money-decree 
for-about Rs. 2,000 against one Han Chin 
Ya, a Ohinaman, and in execution of that 
decree he applied in Execution Case No. 368 
of 1923 in the same Court for execution of 
his decree by the attachment and sale of 
a house and its site and appurtenances, 
which, he said, were already mortgaged'to 
him by two deeds, one for Rs. 3,000 dated 
the 4th of July, 1921, and the other for 
Rs. 1,500 dated the 17th of July, 1922, the 
mortgage-debt amounting at the time of the 
application to over Rs. 5,200. 

The present respondent, who was Nan 
Chin Ya’s wife and is half ‘Chinese and 
half Burmese and was born in ‘Rangoon, 


filed the present suit for a’ declaration that 


the properties which had been attached 
were her absolute properties and were not 
liable to attachment in execution of any 
decree against Nan Chin Ya. It may be 
noted that in her plaint she made no men- 
tion of the mortgages alleged by appellant 
in his application for attachment. She said 
that she and Nan Chin Ya were divorced 
on.the 5th of June, 1922, and that at the 
partition of properties, which was then 
made between them, she received ‘the 
properties in suit as her share. She also 
pleaded that, apart from the divorce, she 
was entitled in her own right to a half 
interest in the properties because they were 
acquired by herself and Nan Chin ‘Ya joint- 
ly with the money and earnings of both. 

Appellant replied that the divorce and 
partition were a mere fraudulent device 
on the part of respondent and Nan Chin Ya 
to defeat their creditors, that the deed of 
divorce, being unregistered, could not affect 
title-to immoveable properties, thata Chin- 
ese wife cannot own property during her 
marriage, that respondent was not entitled 
in her own right toa half interest in the 
properties, and that the properties belonged 
solely to Nan Chin Ya. 

The trial Court held that the divorce 
between respondent and Nan Chin Ya was 
proved, that the fraud alleged by appellant 
was not established, that the reason of the 
divorce was that Nan Chin Ya was leaving 
Burma for Singaporetand respondent was 
unwilling to go. with him, that Nan Chin 
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Ya had left Burma, that the deed of divorces 
could not affect title to immoveable proper- 
‘ties, but that respondent hadin her own 
right a half interest in the properties, in 
suit. It accordingly gave respondent 4 
decree declaring that respondent had a half 
interest in the properties. The first Appel- 
late Court held that respondent, being sub- 
ject to the Chinese Customary Law as ap- 
plied in Burma, could have no interest in 
the properties whilst she was married to 
Nan Chin Ya, that she acquired no title 
+o the properties by the deed of divorce, and 
that she had no interest in the property. It, 
therefore, dismissed the suit. 

It is to be noted that respondent did not ` 
appeal against the trial Court's decree in 
‘so far as it dismissed her claim in respect 
of a half interest in the properties. 

Respondent appealed against the lower 
Appellate Court's decrees dismissing her 
suit in its entirety, and the learned Judge 
of this Court who dealt with the case in 
second appeal-came to the following con- 
clusions, namely, that the case should be 
decided on considerations of justice, equity 
and good conscience, and not of the rules 
or supposed rules of the Ohinese Customary 
Law, that, asa matter of fact, the property 
was acquired with the moneys of both re- 
spondents and Nan Chin Ya, that, therefore, 
respondent and Nan Chin Ya were joint 
owners of the property, that the partition 
of properties, which took place at the time 
of the divorce, was valid without registered 
deed, and that, thereby, respondent became 
sole owner of the properties then allotted 
to her. He accordingly gave respondent a 
declaration that she was the absolute owner 
of the whole of the properties and that they 
wore not attachable in execution of any de- 
cree against Nan Chin Ya. 


Appellant applied for a certificate that the 
ease was a fit one for a further appeal 
and the learned Judge gave such a certi- 
ficate. 

The appeal was, therefore, heard by this 
Beuch, but we deferred passing judgment 
until the decision of a Full Bench Reter- 
ence in which the question of the applica- e 
tion of what is known as Chinese Custo- 
mary Law to Buddhists of Chines nation- 
ality living in Burma was to be considered. 
In that case [Ma Yin Mya v. Tan Yauk Pu 
(1)j the question which was under considera- 


(1) 104 Ind. Ops. 478; § R. 406; 6 Bur. L. J. 135; A, 
I, R. 1927 Rang. 265. 


*of the partnership proper ty, 


` could be executed by attachment an 


ye 


tion was what law regarding marriage is 
applicable to Chinese Buddhists, and it was 
decided that the -Burmese Buddhist Law 


regarding marriage is prima - facie appli” 


cable to Chinese.Buddhists as being the 
lex loci contractus, and that in order to es- 
cape from the application of the Burmese 
Buddhist Law regarding marriage a Chinese 
Buddhist must prove that he is subject to 
a custom having the force cf.law in Burma 
and that that custom is opposed to the 
provisions of Burmese Buddhist Law appli- 
cable to the case, and: if the Wife is a 
Burmese Buddhist woman, the Chinese 


- husband must show further that the appli- 


cation of that custom will not 
to her. 

lt is part of the Burmese Buddhist Law 
of marriage that husband and wife are 
partners in practically all the business of 
the marriage and that the acquisitions of 
either or both are partnership property. 
Such a partnership -is dissolved by divorce, 
and a partition of the partnership proper- 
ty follows asa matter of course and would 


work injustice 


have legal effect without any registered — 


conveyance of the property from the part- 
nership to the individual partners. 
every partner is liable for all debts and 
obligations ineurred while he is a partner 
in the usual course of business, and 
the dissolution of the partnership would 
not affect his liability. The property of 
the partnership, whether before. or after 
dissolution of the partnership, would be 
liable for the partnership debts, In the 


present suit it is the wife's own case that 


the properties were joint property, ` but 
she claims that the share which ‘she Te- 
ceived on divorce is not liable to be taken 
in satisfaction of the deeree which was. 
passed against her husband only. That. 
is not the view which was taken in the Full 
Bench case of Ma Paing v. Maung Shwe 


OOIMBATORN BAZAAR BANE, LTD, V. UNTON BANK LTD. 


[105 T. 0, 1927] 
ofthe property in suit in spite of the fact 
that it was received by the ‘wife as her 
share of the partnership property, and that, 
therefore, the snit was rightly dismissed in 
the first Appellate Court. 

I. would accordingly set aside the decree 
of this Court in Special Second Oivil Ap-: 
peal No. 205 of 1925 and. restore the decree. 
of the District Court of Toungoo in Qivil ` 
Appeal No. 169 of 1924, with costa for appel- 
lant throughout; Advocate’s fee in this ap- 


- peal to be five gold mohurs, 


But - 


Hpaw (2). The conclusion which I draw from ` 


the judgments in that case is that ordinarily 
a decree against either husband or wife, 
who are subject to the Burmese Buddhist 
Law of marriage and are consequently 
partners, can be executed against any part 
that is the pro- 
perty of she marriage, 

` I accept that view and, as there is nothing 
to take this case out of the 


I would hold that the appellant's decree 


d sale 
(2) 103 Ind. Cas. 068; 5R. 296; 6 Bur. L, J. 166 
T.B). . - 


P os fom 


ordinary rule, . 


Cunliffe, J.—I concur. a 
AUN, A, Decree -set aside, 


iian i) 


MADRAS HIGH COURT. . 
LETTERS PATENT APPEALS Nos. 222 anp 223 
- ` OF 1925, 

.„ February 25, 1927, 
Present:—Justice Sir Kuma raswami Sastri, 
KT., and Mr. Justice Madhavan Nair. 
Tue COIMBATORE BAZAAR BANK 
Lio. By ITs SECRETARY at 
COIMBATORE— APPELLANT 
VETSUS 
Tur UNION BANK Lp BY TT8 
SECRETARY ar COIMBATORE arp 
OTHE ®8—RESPANPRENTs. 
Civil Procedure Code ‘Act V of 1908), 8. 64—Attache: 


against debt due by share-holder to Company, effect of. 
Where there isan attachment by Court of a debt, 


the effect of which is to prevent the debtor paying the 
creditor and the creditor 


had no lien in respect of fully paid-up shares of share- 
Subsequent to an attachment before judg- 


to the Company : 

Held, that before the attachment the Comipany had 
no lien on the shares for its debt, and the attach- 
ment had the effect of preventing the Company from 
giving itself a lien over the shares with retrospective 
operation, and that the claim of the attaching credi- 
tor. therefore, prevailed against that of the Com pany. 

Letters Patent Appeal against the judg-. 
ment of Mr. Justice Spencer, dated the 
20th August, 1995. passed in §. A. 
Nos. 331 and 332 of 1923, preferred against 


the decrees of the District Oourt,. Coim-' . 


[105 1. ©. 1927]. 


batore, in A. S. Nos, 132 and 133 of 1922 
respectively, preferred against the decrees ` 


of the Court of the Additional District 
Munsif, Coimbatore, in O. 8S. Nos. 116 and 
476 of 1921 respectively. i z 

i a C.S. Venkatachariar, for the Appel- 
an ` s Si ' 


-= Messrs. D. R. Ramachandra Iyer and, 


S. Ranganatha Iyer, tor the Respondents. - 

JUDGMENT.—These appeals are 
against the decision of Speacer,, J. The 
facts are simple. One Srikanta. Iyer wae 
the Secretary of a limited: concern called 
the Coimbatore Bazaar Bank, Ltd. He had 
100 fully paid-up shares 
Rs, 20 each and owed the Bank Rs. 2,200. 
The Articles of Association made Table 
A of the Companies Act applicable. Under 
that table the Bank had no lien in respect 
of fully paid-up shares. Srikanta ' Iyer 


seems to have got involved. He owed money - 


to the Union Bank which Bank filed a 
` guit against Srikanta Iyer and attached his 
shares The attachment petition was filed 


on the 31st of October, 1919, and the attach- ' 


ment was ordered on 15th November, 1919, 
and was made absolute: on 8th December, 
1919. The Bazzar Bank by a special re- 
solution resolved that these shares should 
be set off against the debt of Rs. 2 200. 


The main contention of Mr. Venkatachariar . 


is that though the resolution was passed 
subsequently to the attachment, it had re- 


trospective effect and should be deemed to ` 
have been in .the Articles of Association: 

and consequently the attaching creditor had . 
no right, or, ifhe had any, that right was `’ 
We think 

the learned Judge was right in holding . 
that, the effect of the attachment prevent- — 
ed the Bazaar Bank from passing any fre- . 


taken away by the resolution. 


solution which would in effect defeat the 
attachment. It is difficult to see how prior 
to the attachment of the judgment-debtor's 


right: to these shares the Bazzir Bank had ` 


any lien. All that can be said is that it 
had the power'to pass a special resolu- 
tion, 
be to give it a lien over these shares. 
The short answer to, the appellant's con- 
tention is that where there is an attach- 
ment, the effect of. which is to prevent the 


debtor paying the creditor and the credi-, 


tor receiving from the debtor any money, 


a creditor has no right by ány act of his 


to defeat -the attachment by putting the 
property out of the. reavh of the attaching 
creditor,- which right he had not had before. 


MA GUN BON V. MA MB MY: >. nk as 


of the value of. 


the effect of which, if passed, would . 


eee | 


847." 


the’ attachment. We do not: think, the 
cases cited by Mr. Venkatachariar, Daulat- 
ram v. Abdul Kayum (1), Rebala Venkata 
Reddi v. Mangadu Yellappa Chetty (2) 


. Kasi Visvanatha Chettiar v. Ramaswami 


Athitha Nadar (3) and Allen v. Gold Reefs 
of West Africa Ltd., (4), have any direct ` 
bearing on the question before us. >.. > 
On principle we do not see how itis open ` 
to the Bank ‘simply because it had the 
power if no rights of third- persors in- 
tervened,, to pass a resolution after the. 
attachment, the virtual effect of which 


would be to put the money out of the, 


reach of the attaching creditor. It can- 
not be said that at the date ofthe attach- 
ment by the respondent Bank the appel- 


. lant Bank had any right of appropriation 


which it could enforce either by a suit or 
otherwise as regards the shares except by 
a suit to recover the debt due to it and by: 
attaching the ‘shares like any other credi- 
tor. We are, therefore, of opinion that the 


„appeals fail on this short ground.. < 


It is unnecessary to consider the other 
grounds dealt with by the learned Judge. 


Both the. appeals. fail and are ‘dismissed’ 


with costs. > >- ; 
V, N.V. ' Appeals dismissed. 


OANA 
(1) 26 B. 497; 4 Bom. L. R. 132. 


(2) 38 Ind. Cas. 107; 5 L. W 234 


(3) 48 Ind, Oas. 123; 35 M. L, J. 441; 8 L. W. 582; 24 


. L. T. 477. 
(4) (1900) 1 Oh 656; 69 L. J. Oh. 266; 48 W, R. 452; 
82 L T. 210; 16 T. L. R. 213. 6 


\ 
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RANGOON HIGH COURT. 
SproraL SECOND OIVIL APPEsL No, 160 
a oF 1926. 
March 22; 1927. | 
Present: —Mr. Justice Pratt. 
MA GUN BON—PusI1nTIFF— APPSLLANT’’ 
hs VETSUS - 


NG 

MA ME MI—DsFENDANT—RESPONDENT- 

Burmese Buddhist Law--Husband and’ wife—Pro- 
perty inherited by wife during coverture--Hights of 
husband—Devolution of husband's share on death— 
Co-wife, whether entitled to inherit. A | :. 

Under the Burmese Buddhist ‘Law, although a 
husband acquires ë vested interest in property in- 
herited by the wife from her parents during cover- 
ture, his other wives cannot, on this ground, claim, | 
on the death of the husband,. any share in such pro- 
perty by. inheritance. [p. 248, cols.1 & 2.] : 


O r.p. y. Chetty. Firm v, Mawng-Tha Hlaing (1), 
distinguished. a ' 


a 


"948. 
Mr, Mitter, for the Appellant,. . 
‘Mr. Ko Ko.Gyi for the’ Respondent, 
SUDGMENT.—Plaintiff Ma Gun . Bon 
obtainéd a:deciee ejecting defendant Ma 
Me-Mi-fromthe house 6f-which she claimed 
te be.sole owner-but the decree was. reversed. 
on appeal to the District Court. ` f 

Plaintif married Maung Myin in 1885 
and-.inherited the house, in which she and 
her husband weré residing, from her parents 
in 1920. > E : 

-In 1922 Maung Myin married ajunior wife 
Ma Me Mi, the defendant. | 
-In 1924 defendant left the house :but 
' returned just ‘before. Maung Myin’s death in 
1925-and refused to-leave, when ‘Tequested 
by. plaintiff, a ' ' 

The trial Court held that, the ‘house was 
the thinthi - or separate property. of Ma Gun 
Bon and was not hmapagon and . gave Judg- 
ment-accordingly in favour of.plaintif, 

The. District- Court held on the authority 
of Ç. TP. V. Chetty Firm v. Maung ‘Tha 
Hlaing (1), that property ‘inherited ‘by -& 
„wife .from her parents during marriage 
becomes :joint, ‘and: that ‘the husband .ac- 
quires a vested interest to-the extent- of 
one-third. 

On.Maung Myin’s death, therefore, this 
one-third would have to be divided between 
the wives. 
` On this view defendant: had an interest 
' in'the house by ‘inheritance from her’ hus- 
band-and would be. entitled to posséssion 
jointly with plaintiff. l 

It seems to my mind ‘somewhat inequit- 


‘able to press the decision in C. LP V 


Chetty Firm v. Maung Tha H laing (1) so far 
as to hold that, when a husband, who has 
a senior anda junior wife -dies, the junior 
wife will be entitled: to inherit a portion 
of the property-inherited after marriage 
by the senior wife because her husband had 
a vested interest in it. 

In the-case quoted the husband-married 
two wives and inherited “immoveable 
property from his father after the second 
marriage. 


-It was held by-the Full Bench “that the 
two 'ivives ‘acquired -a vested interest þe- 
tween : them to’ the extént ‘of-on ethird from 
the date on which it “was inherited "by ' the 
husband. ° ; : 

‘The two ‘easea-are not, therefore, parallel 
as“in'theè ‘présent instance- the party inherit- 
.ihg the property from her parentg has ‘not 

1) 94 Ind. Cas, 797; -3-R. 322; AIR.. 
si 3 n R A:I 5 us Rang, 
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‘ 
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died, but her husband has, and -it -is-held 
that the lesser wife inherits ‘a share -in thë 
property inherited -by the-head wife through, 
the husband of both. ` l 

For the cases to be parallelit should have, 
bèen- the wife, who inherited the property, 
who died, when, the other wife's claim ` to. 
inherit from her would not be easy to 
sustain, si 

The decision of the learned District: 
Judge is not,-in my opinion, in accordance 
with the'spirit of. Buddhist Law. 

‘In 8. 286 of the Digest, dealing with the. 
partition between ‘wives living with -the. 
husband, Manugye -is ‘cited to the effect 
that, where . several wives live together in 
the ‘same house.and eat out of the-same: 
dish as the husband, each shall. retain the - 
property acquired -by inheritance ‘from he 
parents subsequently to the marriage. 

‘I have no doubt this is ‘sound law. 

Even conceding that defendant was living 
with the husband and had not broken off con~ 


: Jugal relations at the time of his death; she 


would have no interest in property inherit- 
ed by the senior wife during coverture, ` 

This certainly appears the equitable 
view, : 
Defendant has, however, consented ‘to 
leave the house, if no order for costs is: 
passed against-her, and plaintiff has agreed. 
to. these. terms. od 

-By consent the decree of the Diatrict, 
Oourt is set aside and plaintiff is granted’a 
decree ejecting defendant from the. house 
in suit. 

-Hach-party. to 


pay. their costs. throughout, 
ALN. A, hi. 


-Appeal allowed. 


seein ted 


MADRAS HIGH COURT, 
Civin MisoELLANEOUS ‘ArpgaL No. 556 
oFr-1925, l 
April 12, 1927. ; 
Present:—Mr. Justice Odgers and‘Mr. 
Justice Curgenven. 
R.D. K VENKATALINGAMA 
, NAYANIM BAHADUR VARU, RAJAH 
or KALAHASTI—CrEDITOR PETITIONE% — 
APPELLANT 
l = versus 
RAO MUNI VENKATADRI RAO GARU 
— PLAINTIFE—RRSPONDFNT 
Civil Procedure Code (Act V of 1908, 0. XXI, T2 


~ ~Hvidence:Act (I of 1872), s. 92—Oral agreement Q, 


4 
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vary decree, whether provable~Madras. Impartible 
Estates Act (II of 1904), s. 6-—Decree providing for. 
sale of property—Death of zemindar—Hzecution: 
against successor—Objection to sale, whether can be 
raised in execution proceedings—Executing Court, 
power of, to question validity of decree—Contravention 
of provisions to protect interest, legality of. 

An uncertified oral agreement to adjust a decree 
cannot be pleaded in bar of execution in view of the 
provisions of O. XXI,-r. 2 of the Civil Procedure Code 
and s. 92 of the Evidence Act. [p. 250, col. 2.] 

Section 92 of the Evidence Act applies not only to 
dispositive documents such as contracts, grants or 
dispositions but also to decrees of Court and the sec- 
tion, therefore, precludes proof of an oral agreement 
modifying the terms of a decree. [bid.] 

Lachhmin Das vy. Ram Nath (4), followed. 

Debendra Narain Sinha v, Sourindra Mohan Sinha 
(2) and Ananda Priya Baishnavi v. Bijoy Krishna Ray 
(3), dissented from. 

If the interdiction by law upon alienation of certain 

property by parties or «attachment or sale by the 
Court is merely for the benefit of private persons, 
they can waive the benefit ‘introduced in their favour. 
But where the prohibition has some object of public 
policy in view, that prohibition must be enforced 
literally and strictly, and it must be taken to be abso- 
lute and to deprive Civil Courts of all jurisdiction to 
give a direction for sale of-such property in question, 
fp. 251, col. 2.) 
_ Section 6 of the -Madras Impartible Estates Act, 
1904, contains an absolute prohibition against the 
alienation of an impartible estate so,as to render it 
incapable of being bound by-the decree against the 
zemindar and operates, therefore, as a bar to the 
execution of the decree against any villages in such 
an estate, where the consent of the Collector to- the 
creation of a charge upon the estate in respect of 
a debt incurred for’ the payment of land’ revenue, 
which that section requires, has not been obtain- 
ed. [p. 251, cols. 1 & 2.] ‘ 

Raja of Vizianagaram v. Dantivada Chelliah (7), 
Mayan Pathuti v. Pakuran (8), Lakshmi Bibi Kujrani 
v. Atal Behari Haldar (10) and Zemindar of Httiyapu- 
ram v. Chidambaram Chetty (13), relied on. 

The rule thatan Executing Oourt cannot inquire 
, into the validity of the decree cannot be applied to 
cases where the execution of the decree would involve 
the infraction ofa provision of law enacted in the 
public interest. The consideration that the parties may 
not have raised the point does, not apply, in such 
cases so that even where no appeal is filed against a 
decree which contains a diréction for sale of property 
which cannot be sold and no ‘objection is taken even 
in the first Court in execution proceedings and the 
point is raised for the first in appeal, the contention 
must be allowed and the execution of the decree pro- 
hibited. [p. 253, col. 2.] 

Appeal against an order of the Court 
of the Subordinate Judge, Chittoor, dated 
the 25th July, 1925, and made in E. P, No. 41 
of 1924. in O. S. No. 103 of 1916. 

Mr. L A. Govindarajhava Iyer, for the 
_ Appellant. 

Mr, P. Venkataramana Row, for the Re- 


spondents. | 
JUDGMENT. 
Odgers, J.—Thisis an appeal against 
lie ‘order of the Subordinate Judge of 
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Chittoor ordering an execution to proceed. 
The appellant is the 30th defendantin the 
case. The Ist defendant died and the 30th 
defendant was brought in as'the legal re- 
presentative of the Ist defendant, the 
Rajah of Kalahasti. The suit was tore- 
cover money paid by the plaintiff on behalf 
ofthe defendants for cess, peishcush, ete. 
The plaintif owns two villages in the 
zemindari and obtained a decree in the 
suit which makes the defendants jointly 
and severally liable, and not only directs 
recovery by the sale of the assets of the 
Ist defendant inthe hands ofthe 30th de- 
fendant but it is also said that ina portion 
of the decree, not printed, certain villages 
now held by the 30th defendant are ordered 
eto be -sold to satisfy the decree. The first 
thing to be noticed is that there has been 
no appeal andthe reason that is given to 
us for that is this. 30th defendant wanted 
to appeal, but the plaintiff assured him 
orally that the proceedings would be taken 
against him only in respect of his propor- 
tionate liability. So the question has arisen 
whether this is an-adjustment of the decree’ 
out of Court under O. XXT, r.2 and further 
whether the oral agreements inconsistent 
with the decree. A further point is raised 
by Mr, L. A. Govindaraghava Iyer for the 
appellant, and that is, that under the Im- 
partible Estates Act (and it is not disputed, 
the estate of the 30th defendantis such an 


. estate) it cannot be sold without the con- 


sent ofthe Collectorand that the decree in 
so far as it aska for such a sale is void. The 
30th defendant put in a defence in his 
character as legal representative and con- 
tended that he was not personally responsi- 
ble, that he had succeeded to the impartible 
estate, thatthe plaintiff was not entitled 
to the first charge on the villagesin the B. 
Schedule or the jodi right of agraharam in 
O Schedule, that the liability of the Ist 
defendant to the plaintiff for non-payment 
of peishcush is one which cannot be enforc- 
ed against this defendant or against any por- 
tion of the estate of Kalahasti which may 
have devolved on him by succession. The 9th 
issue raises the question which of the’. de- 
fendants, if any, and to what extent, they, ° 
are liable and whether the defengants or- 
any of them are personally liable. The 
Subordinate Judge found that the plaintiff 
was entitled torecoverfrom the 30th de- 
fendant the decretal amount from the assets 
ofthe Ist defendant in his hards and as 
the peishcusk is the first charge on the 


250? RAJAH OF KADAHABTI V; VENIATADRİ RAO' GARU; [105 I. 0. 1927]. 

zemindart the plaintiff was entitled to: en- along with the words “contract, grant or 
force this charge against the-villages:in the disposition of property” and also along 
possession of the 30th defendant and on’ with the words “or any other’ matter re- 
his jodi right over the villages in the plaint” quired bylaw to be reduced to the. form. 
G Schedule andthe villages in A, Band D of a document”. On this assumption ‘the 
Schedules which’ have not been separately learned Judges proceed to hold that the 


registered and the proportionate ‘peishcush 


‘unascertained: : ak 
On the matter coming before the. Sub- 


object of the Legislature was to deal with, 


' only two-classes of cages, namely, first, con- 


tracts etc. reduced to writing by the act of: 


ordingte Judge he decided'that it wasnot parties as mentioned'ins. 91,andsecondly, . 
a pleaof adjustment underO. XXI, r. 2 contracts, ete., requied by law to be reduc~. ` 
and that ifit were, ıt would be barred’? ed to the form of writing; in other words, 
by the limitation of 90 days. -The Subordi- the expression “any matter required by. 
nate Judge, however, based his finding on law to be reduced to the form of a docu- 
his view that an agreement of this: sort ment” is controlled by the expression “as, 
cannot- be proved as it is notonly contrary’ between the parties to any such'instrument 
to the provisions of 8:92 of the Evidence: or. their representatives-in-interest” and 
Act, but against the policy of the Civil’* has in s.92amuch narrower scope than 
Procedure Code. Any order for adjustment’ ins, yl. This case. though not quoted was 
to: be valid must comply with the re- obviously before two other Judges of the 
quirements of O. XXI,r. 2; that is'to say, same High Court in Ananda Priya Baish- 
the decree-holder must certify the adjust-' navi v. Bijoy Krishna Ray (3).and was fol-. 
mentand the same must be recorded: by’ lowed. It is to the same effect, i. e., that s. 92 
the Court. If it has not been certified or: of the Evidence Act only refers to “disposi- 
recorded as aforesaid, it shall. not be. re- tive’ documents, in other words, the 
cognised by any Court executing the decree. words “any other matter required by law. 
Whether or not there has been an adjust-' to be reduced to the form of-a document 
ment here within the méaning of the rule, are ejusilem generis with contracts, grants 
it is perfectly clear that it has not been: or dispositions of property.” This case in 
certified to the Court. - The learned Vakil Debendra Narain'Sinha v, Sourindra Mohan 
for the appellant urges that the case ought’ Sinha (2) has been disapproved by Napier 
to be sent down to the Subordinate Judge and Krishnan, JJ., in 8. A. No. 62 of 1920, 
to’ find as tothe truth or otherwise of the They agree in saying “that there is no 
: , fact of the adjustment. Adjustmentis said’ warrant for the narrow construction placed 
‘in Thutta Venkataswami v. Vissamesetti' on the material words by the Calcutta 
Kotilingam (1) to besome method of settling’ High Court, and, if I may say so, I res 
the- decree which is not provided for in’ spectfully agree: with their opinion. In 
the decree itself. Ifthe decree-holdercan’ Lachhman Das v. Ram Nath (4) the judg- 


still execute the decree in spite of the ad- 
justment, then there has been no adjust- 
mont at all. Much stress is laid on the’ 
oase reported as Debendra - Narain: Sinha 


ment-debtor alleged an oral agreemet and 
the decree-holder denied such an adjust- 
ment taking plave. - Both the Judges held 
that such an agreement as alleged could’ 


v. Sourindra Mohan Sinha (2):a case ofthe’ not be set up under O. XXI, r. 2, as a 
Oaleutta High Court and Ananda. Priya barto execution aad one of the learned 
Baishnavi v. Bijoy Krishna Ray (3) simply’ Judges, Walsb, J., also held that under 
follows it, where the learned Judges held’ 5. 92o0fthe Evidemce Act it could not be 
that s. 92 of the Evidence Act does not’ set up asit was clearly a new agreement 
apply todecrees and, therefore, oral evidence’ contradicting or varying the terms of the 
may be sare in prootof an alleged’ original decree, l : 
oral agreement between the decree-holder’ 4 i i 
=. aka ther ib w tended by Mr. L. A. 
and a judgment-debtor. This is based on oper ners ne bat in dan O. KAT, 
the assufmption thatthe words “as between i . 
; a -. T. 2,. there must bean actual payment .in 
the parties toany such instrument ortheir’ oder to he an adjustment and not a pro- 
representatty es-1n-Interest”’ are to be read mise. He quotes Lood Govindoss Krishna- 
(1): 91 Ind. Cas. 1051; 49 M. L. J. 730; 22 L. W, -85; - | 
das) u BE ees R. 1926 Mad.184. © °°. m E: 
(2). Cas. 301, |. Me te 4) 64 Ind. Gas, 990; 44 A. 258; 20 A. L, J365; A; 1; 
‘G}91-Ind, Qas:705; A, R1926 Qal. "643, ~ a o All.18. 7 HA m a Ae tie ah; 
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doss v. Ramdoss Vishnadoss (5). for that. 
proposition where .the learned Judges held 
that an adjustment extinguishes the decree . 
either in whole or.in part and that a transac- 
tion by which the parties do vary the mode 
in which the reliefs granted by the decree 
areto be realised in execution is not an 
adjustment of a decree but itis an attempt 
to vary.the terms of the decree. Such a, 
variation is against the policy of the’ 
Civil Procedure Code and cannot be allow- 
ed as it is an attempt by the parties to. 
alter the decree by methods which are not. 
those recognised by -way of review ‘Or | 
appeal by the Code. It seems to me that this » 
is enough to dispose of the first two points. 
The third point is thateven in execution 
the Executing Court ought to have held that + 
the decree is void insofar as it seeks to | 
render liable.the impartible properties of 
the 30th defendant. The preliminary decree 
in this suit was passed on the 30th Septem- ` 
ber; 1920, and the final decrees on the 27th 
July, 1922. There was no appeal against 
the preliminary decree and this point was : 


never even taken in the Executing Court - 


before the Subordinate Judge. It is taken: 
here in an appeal from-an Executing Court : 
for the firsttime. But.the question turns ; 


‘on whether s. 6 of Act II of 1904 contains . 


an absolute prohibition against: the aliena- : 
tion of this impartible estate such as to 
render it incapable of being bound by the. 


decree of the late Rajah. Jt was held in’. 


Venkatalingama Nayanum v. Arunachellam 


. Chettiar (6) by Krishnan, J., and. myself that 


- no portion of the estate in the hands of the 
son could be made liable for a decree which 
had been passed against the late holder of. 
the estate for misappropriating certain 
moneys that belonged to a temple, The 
policy of this Act is stated to be the ‘pre-" 
servation of the property in the family of- 
the zemindar who is practically for the 
time being in the position of a life estate. 
holder with powers of dealing with the 
-estate under certain contingencies. I was 
at firatinclined to think that the circum- . 
stances of this. case, namely, the land itself + 
being made. liable for the Government 
revenue, would take it out of the line of ` 
cases where the land has been held, as 
in Venkatalingama Nayanum v. Aruna- 
chellam Chettiar (6), to be inalienable for 


(5) 28 Ind. Cas, 376; (1915) M. W: N. 225;-17 M. L. 
(6) 78 Ind. Cas, 1012; 19 L, W, 132 
214; A. LB. 1924 Mad. õlle ~: 


~ 


BAJAN OF-KALAMASTL V, VANKATADRI RAO GARU” ©. > | KA 
what may be called the private debts or 
„defaults of.the holder. There is, however, . 


(1994) M: WN. ` 
a ) l ~- (10) 
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a- line of cases which hold that, although 


“the ordinary rule may.be that you cannot . 


go behind a decree in the Executing Court, 


“still; if there is a prohibition enacted by. 


the - Legislature on considerations of public 
policy, that-prohibition is absolute and . 
must be given effect, to when the Execut- 
ing Oourt has it brought to its notice. - 
For instance, in Rajah of Vizianagaram 
v. Dantivada Chelliah (7) (Subramania 
Iyer and Sankara Nair, JJ.,) it- was held 
that a decree directing the sale of lands . 
prohibited from being attached and sold. 
by s.5 of the Madras Hereditary Village - 
Offices Act: is .ultra vires. As the learn-.. 
ed Judges point out there, if the interdic- 
tion upon alienation by parties or attach- : 
ment or sale by the Oourt were merely 


. forthe benefit of private persons, they can 


waive the benefit introduced in their favour. 

But where the prohibition has some object. 
of public policy in view, the rule is that - 
prohibition must be enforced literally and 
strictly, and in these ciicumstances it must 
be taken to be absolute and to deprive. 
QGivil Courts of all jurisdiction to give a 
direction for sale of such property in 
question. Soagain in Mayan Pathuti v. : 
Pakuran (8) (Subramania Iyer and Davies, . 
JJ). That wasa sale in contravention of 
a.99 of the Transfer of Property Act; and : 
‘Subramania Iyer, J., points out that, if you’ 
could say.that the section was enacted for 
the protection of public interests and the 
law wasto be regarded as laying down a 
‘rule of general policy rendering the pro- 
hibition absolute, the sale would be void. 
If, on the other.hand, it were introduced 

simply for the benefit of a particular class 
of -peraons, the sale would only be voidable. ; 
Farther again in Rangaswami Naicker v,., 
Thirupathi Naicker (9) it waa observed , 

that, if a decree is passed by a Civil Court , 


which had absolutely no jurisdiction to 


pass it, the party to ‘the proceeding ‘may. 
impeach itas a nullity though it has not 
been set aside in an appeal or otherwise. 
‘So also in Lakshmi Bibi Kujrani v., Atal 
Bihary' Haldar (10) a sale in contraventiof{ - 
‘of’ the ‘provisions of Chota, -Nagpur 
‘Tenancy Actandin Katwari v. Sita Ram 


` (7) 28 M. 84; 14 M. L. J. 468. À y 
(8) 22 M. 347; 9 M: Ta. J. 93; 8 Tad. Dec. (N. 8.) 247, 
(9) 28M.26. a. ; 

21 Ind? Oas, 117; 400, 534, 
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Tewari (11)" a sale in contravention of s. 20 
of. the Agra Tenancy Act. Finally 
Wallace and Jackson, JJ. in 
Siveaskanda v. Rajah: of Jeypore (12) have, 
I understand, decided,.: in considering: 
thé Full Beneh ruling’ in Zemindar of 
Ettiyapuram v. Chidambaram Chetty (13) 
that the. waiver of objeetion to the passing 
of the final decree did not carry with it 
the waiver of the right to object in execu- 
tion to°’sale of the properties outside the 
jurisdiction of the Court. That, of course, 


wasa cage of territorial jurisdiction but it . 


appears to me thatthe same principle must 
apply. .Therefore, there seems to me to 
be considérable body of. opinion that, 
although a final decree may be passed 
without objection or even by consent, 
still the parties have no power by their 


act, nor indeed has the Court power, to` 


evade the clear provisions of a Statute if 
it is- passed in the interests of public 
policy and not merely to benefit particular 
class or individual. With some hesita- 
tion and with some regret, considering the 
course. this case has taken in the Court 
below, I have come to the conclusion that 
this objection urged by the learned ‘Vakil 
for the appellant, though it is urged in 
appeal from an Executing Court, must be 
given effect to. | ot 

‘The result. is that the appeal must be 
allowed. As this has been taken as pointed 
out . for the first time in the High Court, 
J am not disposed to make. any order as 
to costs. ’ 


Curgenven, J.—In or about 1827 the 
then-Rajah of Kalahasti, which at that 
time was not, as it has subsequently, be- 
come, an impartible estate, made a gift 
of three villages, Anjur, Pallam and Adaram 
to his daughter a l he 
occasion of their marriage. Attached to 
this' gift was an obligation to pay a sum 
equivalent to Rs.800 to the Rajah as the 
proportionate share in the peiskcush. A 
few years later the Raja took back Adaram, 
atthe same time relieving the donees of 
their liabilities to make the contribution, 
so.thatthey held the other two villages as 
a tenure similar to free-hold. The present 

(11) 63 Ind: Gas. 264; 43 A. 543; 19 ASL, J. 473:-3 
U. P. L. R. (A.) 99. l 

(12) 103 Ind. Cas. 245; (1927) M. W. N. 282; 25 L. 
W. 671; 52 M. L. J. 605; 38 M. L.T. 35l; A. I. R. 
1927 Mad. .627. : , 3 

(13) 58 Ind. Qas. 871:43 M. 675; (1920) M. W. N. 460: 
28 M, L; T. 75; 12 L, W. 217; 39 M.L.J.203 (E B). 
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and son-in-law on the 
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respondent has succeeded to.the possession: 
of Anjurupon these terms, -while Pallam - 
isin the hands of the2ad defendant in the. 
this appeal arises.: 
Various others of the zemindari villages . 


‘were from time to time alienated to per- 
.80n8 represented by 


Others among -the 
defendants. In Fasli (324 the Rajah failed 
to pay the peish.cush and road-cess amount. 
to-some Rs. 14,040, upon the Villages-in his- 
possession, and eleven villages, including ' 
the respondent's village, Anjur -were:ad- ; 
vertised for sale. Anjur ‘was: in fact. 
ordered to be sold first, and to avert this, . 
the respondent was forced to pay a sum... 
of nearly Rs. 13,000-in order to obtain ‘the .. 
release of his ‘property from attachment. 
Accordingly he sued the Rajah:and others. 
holding portions of the estate for reimburse- 
Mment.of this sum. While the suit was .pro- 
ceeding, the Rajah (2nd.defendant):died:and. 
his successor was added as 30th defendant. 
A.decree was passed in the terms set out 
by my learned brother, against the assets. 


of the lst .defendant in the hands of the 


30th defendant and against various others: 
ofthe defendants, making them jointly and 
severally liable for a certain sum. It is 


said that the 30th defendant whois :the 


appellant here, resolved to’ appeal against ' 
this decree in s0-faras it did not make. 
his lability proportionate only to.the extent 
of the estate stillin his possession, and that, 
he desisted from’ so- doing upon recelving 
an undertaking from the decree-holder 
that he would not proceed against ‘him - 
beyond this limit. Nevertheless an execu- 
tion..petition was filed praying for thesale 
of certain of the appellant's villages in 
discharge :of the whole amount recoverable 
from him under the cecree. The petition 
was resisted upon the ground of the alleged - 
undertaking, and it is from the order if 
the learned Subordinate Judge of:Chittoor 
directing execution to proceed that this 
appeal is preferred. a 

_The agreement, if in fact it was entered 
into, was oral, and the question how far 


Such an agreement can be pleaded in 


bar of execution has been discussed under 
two aspects: ; 

. (a) that it was an agreement to adjust, 
if not an adjustment, of the decree: 

(b) that it was an oral agreement varying. 
thé terms of the decree. 
_ Now, as to (a), it is clear that if the 
agreement amounted to.an:adjustment ola 
portion of the decretal. amount, it would:be.. 


[105 I. O. 1927] RAJAH OF KALAHASTI v. ‘VENKATADRE RAO GARU.” 


invalid as not certified under O. XXI, r. 2. 
(3) of the Civil : Procedure, Code.. It has 
now been very strenuously argued that it 
does amount to an adjustment,.and. if we 


adopt Sadasiva Iyer, J.’s.definition in Lodd. 


-Govindoss Krishna Doss’ v. Ramdoss Vishna- 
doss (5) of that term -as “a. transaction: which 
extinguishes the’ decree:ag such in whole 
orin part and results ina- satisfaction of 
the whole or a portion of the, decree. in 
respect of the particular relief or reliefs 
granted by the decree,” the agreement can- 


not be said to conform to that description. ` 


Ths further argument. that-a mere: agree- 
mentto adjust, which falls short of an 
- adjustment, need. not be certified under 


O. XXI, r. 2 in order to bar execution, 
appears to me to be wholly’ untenable. If” 
there must be not only an’: adjustment 


but, further, a certifieation of it a fortiori 
an agreement to adjust cannot avail the 
judgment-debtor. 


decree by restricting the appellant's liability 
in a manner for which the decree does not 


provide. Asan oral agreement, I hold that: 
it offends against the terms ofis. 92’of the 


Indian Evidenee Act: The learned Judgés 
who decided Debendra Narain Sińha v. 
Sourindra Mohan Sinhá (2) considered that 
the words “any matter required by’: law to 


be reduced to the form ofa document.” 
being’ controlled by the words "as between. 


the parties to any such instrument or their 
representatives-in-interest’, must be con- 
strued a8 meaning “contracts, grants, or 
‘ other dispositions of property which are re- 
quired by law to be reduced to the formof'a 
document’. With great respect, I do not 
-feel constrained by the‘ language of the 
section to narrow its scope in this manner, 
more especially asit seems as objectionable 
that the parties to-a ‘decree should orally 
‘vary its terms as that they should so vary. 
the terms of any 
Ti does not, therefore; seem reasonable- to 
attribute to thei Legislature an intention’ to 
ermit the one while prohibiting the’ other.. 
Nor'do.I see any difficulty in applying the 
phrase “the parties to any such instrument” 
tp a decree-holder anda judgmént-debtor. 
‘I prefer, therefore, to adopt the constriction 
favoured.in Lachhman Das‘y: Ram Nath (4) 
and by Napier and Krishnan, JJ., in 8: A. 


‘No, 52 of 192Uand'to hold that's. 92 does. 
-preclude the proof of an oral. agreement. 


modifying the terms ofa deeree, ` `. 


‘dispositive’ instrument, ' 
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“The appellant‘has for the: first time raised 


a further objection inthis Court, that s. 6 
of the Impartibls Hstates Actisa bar to. 
‘the-execution of the décree against any 


' villages in'the estate, ths consent of the 


‘Collector to'the creation, of a charge upon 
the estate,.in respect of a debt incurred for 
the payment of land revenue which that 
section requires; not having been obtained. 
‘This.was-a matter which might have been 
taken into consideration in framing the 


_-decree itself, - Neither was this done, nor 


was ‘an appeal ‘against the decree’ pre- 
. ferred, nor did the appellant even raise the 
point before thelower Court in the execu- 
' tion petition. 

In all ordinary circumstances, therefore, 
it would be neceasary to disallow it, and 
to adhere tothe general principle that an 
Executing. Court cannot inquire inte the 
‘validity of the decree. But there is a 


kn — . class of casés to which, I think,. these con- ‘ 
I think itis. clear that the alleged-agree- 3 Ni 
‘ment falls under (b) above; it modifies the 


siderations do not apply, namely, where 


` execution ofthe decree would involve the 


infraction of a provision of law enacted in 


“the public interest: The consideration that 


the parties may not haye raised the point 
does not apply, because it may not have 
been in their interest todo so; and how- 
ever far the doctrine that the Executing 
Court should enforce the . decree as it 
' gtands.may be pushed, it cannot extend to an 
enforcement which involves breach of 
such a.provision.: It is the duty of the 
Court, however and whenever stich a 
consequence becomes apparent to it, to stay 
‘its hand. It is, of course, otherwise when 
the provision of law i3 designed to protect 
the interests only of the class of persons 
to whom the judgment-debtur belongs, so 
thatit may be dispensed with without in- 
fringing, any public right or public policy, 
(Maxwellon Interpretation of Statutes, 5th 
Edition page 625). l 


This-principle has been applied ina Madras 


- case, Rajah of :Viztandgaram v. Dantivada 


‘Chelliah (7), where the: Maharajah of Vizia- 
nagaram’ obtained: a decree‘for the'sale of-a 
land under a mortgagé ‘After’ the- decrea 
‘was: passed-it came to light thatthe land 
-wasa service inam, being the -efholumentz 
attached’ tothe office of the village’ car- 
penter. Section 5 of the Madras Hereditary 
“Village Offices Act- (IIE of 1895) declares 
that-such*emoluments: shall not be liable 
to be - transferred or encumbered in any 
manner whatsoever, nor shall any- Court 


} 
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attach or sell them. It was contended that, 
notwithstanding this prohibition, the decree 
for sale must be carried out. The learned 
Judges (Subramania. Iyer and Sankar 
Nair, JJ.,) held that if the interdiction upon 
alienation -were merely for the benefit of 
.particular persons, it might be waived; but 
where the prohibition has some object of pub- 
lic policy in view the rule. was to enforce 
the prohibition literally and strictly, ` Find- 
ing thats. 5 had been framed on considera- 
tions of such a policy, they declined to order 
the sale. The same principle underlies the 
decision in Vasanji Haribhai v. Lallu Akhu. 
(14) where'a mortgage’ suit was brought 
in respect ofa land held upon a certain 
Special tenure without obtaining. the 


Oollector's sanction, as required by law; and » 


the decree was held to be void for that 
reason. The distinction between arule of 
law founded upon general policy anda 
rule enacted for the benefit: of persons in 
the situation of the judgment-debtor is 
brought out in Mayan Pathuti v. Pakuran 
(8) where the question which arose. was 
whether a sale under a mortgage‘decree 


in contravention of 8.99 of the Transfer of . 


Property Act (now O. XXXII,r. 14 of the 
Civil Procedure Gode) was void. -It was 
held that the object of the rule being to 
protect only persons concerned with the 
. Tightto redeem mortgaged property, it 
could not be held to be void. For another 
‘instance of the effect of the introduction 
‘of a provision of law founded upon public 
policy | reference may be made to Lakshmi 
Bibi Kujrani v. Atal Behari Haldar (10) 
where the Chota Nagpur Tenancy Act, 1908, 
came into force between the passing of 
the preliminary and final decrees in a 
mortgage suit. The Act disabled the 
Courts from passing a decrec or order for 
thesale of the rightof a ryot in his hold- 
ing, and it was held that neither should 
the final decree have been passed, nor, if 
passed, should the property in question 
have been sold in execution. A plea of 
astoppel against the judgment-debtor was 
urged but the answer made to it was that 
-= he could not be estopped from bringing 
to the notice of the Court what- the Ooart 
must be taken to have known of itself, that 
there wasa distinct provision of law which 
. prevented the sale of the property, A Full 
Bench of the Allahabad High Gourt has 


held to the same effect upon the general 


AB 9B, 285; 6 Ind, Deo, (x, 8) 180, ° 
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question in Katwari.v. Sita. Ram Tewari 
GD can 


Ramachandra‘ Suru v. 
lakshminarayana (15) iša case under s. 4 of 
the Impartible Estates Act, which prohibits 
& proprietor from: alienating any portion of 


‘the estate except family necessity. The 


learned Judges refer tothe policy under- 


Akella Venkata- . 


lying the Act,and decide that a mortgage- . 


decree for sale is unenforceable unless the 
terms ofs. 4 are satisfied. Another case 
under the same section is Venkatalingama 
Nayanum v. Arunachellam Chettier (6) de- 
cided by my learned brotherand Krishnan, 
J. There, however, no-question of refusing 


‘to enforee the decree arose, as it was-a money= 


decree; butit was heldthat the decree-holder 


could not proceed against the estate unless . 


he showed that 


the debt was binding on the 
family. ` l 


The provision of law which, it is said, 
will be infringed by the sale directed under 
the decree is s.6 of the Madras Impartible 
Estates Act (II of 1904). It lays down that 
-‘the proprietor of an impartible estate shall 
be incapable of alienating or binding by 
his debts such estate or any part thereof 


beyond his-own lifetime forthe payment . 


of land-revenue due to Government, unless, 
he shall have first obtained the consent in 
writing ofthe Oollector of the district in 
which theestate is situated.” The Act of 
which this section forms part applies, as 
the schedule shows, to a large number of 


estates throughout the Madras Presidency, | 


Besides s, 6, s. 4,as I have already mention- 
ed,also imposes a restriction’ uvon the 
power of alienation bythe proprietor for 
the time being;’ and it cannot be doubted 
that the object of the Act is the preservation 
of these estates in the handsof successive 
heirs, asa measure of public policy. Now 
if s.6ineapacitates a proprietor from alien- 
ating the estate or any part of it, or binding 
it by his debts, beyond his own lifetime, for 
the payment, of land. revenue, it- is clear, 
I think, that he cannot do this indirectly 
by failing to pay the land revenue with the 
result that, after his death, the astate 
becomes bound in respect of a liability 
incurred on his behalf by a person interest- 
ed to pay it. 
Act a person who is interested in the pays 
ment of money which another is bound by. 
law to pay, and who, therefore, pays it is 

15 
TA 


-t 
‘ 


Under s. 69 ofthe Contract. 


50 Ind, Cas. 577; 37 M, L, J, 03; (1919) M, W. Ne > 
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entitled to be reimbursed by the other. 
` The illustration furnished to. this section 


‘affords a curiously close, parallel to the 
present case; and there can be no question, : 
Í think, that; as soon as the decree-holder ` 


paid the arrears of land..reyenue, his right 
to reimbursement became a.debt due to him 


from thezemindar. ` (CF. a. 35 of the Madras: 


. Revenue Recovery Act 11. 0f 1864) which 
makes such a sum, when paid by a bona 


fide mortgagee or other incumbrancer (a - 
debt from the defaulter’). Forthat debt, 
“now that the zemindar who incurred it is” 


dead, the estate cannot be proceeded against. 
It can be of no avail to urge thats. 6 does 
not impose an absolute bar, inasmuch as 
ths bar may be removed by the consent in, 
writing of the Collector. That consent was 
not obtained, but the. prohibition according- 
Jy stands good. I conclude, therefore, that 
the relief prayed for in the execution peti- 
tion of 26th July, 1924, and allowed by the 
learned Subordinate Judge in his order 
‘under appeal, must be refused, and I would 
allow the civil miscellaneous appeal. and 
dismiss the petition, I agree in making no 
order as to costs, . 
V.N, Y, 
ALN, A. 


semaken SE ak 


CALCUTTA HIGH COURT: 


APPEAL From ORIGINAL DECREB No. 81 oF - 


' 1925. 
May 5, 1927. ` wR 
Present: —Mr. Justice B. B: Ghose-and 
Mr, Justice Page. 
RAJARAM SINGH—DEFENDANT— 
' APPELLANT 
VETSUS < 
PANCHA DEOGI—PLAINTIFF— 
_ RESPONDENT. I 
Minor-—Contract by guardian for business of minor 
— Liability of minor—Creditor's rights—Guardian's 
‘right to indemnity—Creditor’s right to subrogation. 
A minor cannot be made’ personally liable for 


money borrowed by a cartifitated guardian on the 


minor's behalf. [p. 256, col. 1.] . 

Butifa guardian properly incurs a debt for the 
purpose of carrying on ‘a business of a minor which 
was continuing from before the date of the debt, the 
craditor is subrogated to the position of the guardian, 
and can reimburse himself ofithe money borrowed. 
by the guardian out of the assets of the minor em- 
parked inthe business to . thg extent. to which the 
guardian would be entitled tọ claim indemnity from 
the minor. [ibid] °.° ae 
 Joykisto Cowar v. Nittyanund Nundy (8), Sanka 

Krishnamurthy y, Bank of Burma (4) and Batchy 


Appeal allowed. |. 


| RATARAM-SINGH .0).PANOHA, DEOBL: 


a 
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Ramajogayya v.“ Yajjulá: -Jaganngdham, KU, : fol. 


Ca 


lowed? i 


Appeal againt the decree of the Subordi- 


“mate Judge, Third Court, 24-Pargannahs, 


. dated the 12th January, 1925. 


Babus Brojo Lal Chakravarty and Go- 


. pendra Krishna Banerjee, for the Appellant. 


Dr. Sarat Chandra Basak, Babus Sitaram 
Banerjee and Diptendra Mohan Ghose, for 


“the Respondent. : a 


| JUDGMENT... .. à 
‘B.°B. Ghose, J.—This appeal: arises 


out of a suit brought by the plaintiffs for 
recovery of a:certain sum of money borrow- 
‘ed by the guardian appointed by the Court 


for the minor defendant. The plaintiffs’ 


‘case is that the minor had a business for 


‘supplying ‘labour for certain works done 


‘under the Port Commissioners of. Calcutta. 
“The money: was required for carrying on 


that business and the guardian of the minor 


entered into an agreement with the plaint- 


iffs for thé advance of money from time to 


‘time for the purposes of the business and 


‘for re-payment in certain ways.’ It was 


‘also stipulated’ that the guardian should 


pay interest at the rate of 3 per cent, 


‘per month on the amount taken from 


. the plaintiffs. The plaintiffs’ case is that 


the amount of the claim made in this. 
suit was found due to them in December 
1923, but ds the defendant did not pay the 


“amount they ceased to make any f 

‘advance andthe plaintifis now ae. ae i 
“amount'ol Rs. 6,846 odd for principal and 
‘interest at the rate of 3 per cent. per annum 
‘till the date: of realisation. The suit was 


brought on the'13th March, 1924. - Various 
objections were taken in the defence which 


' . itis needless now to state in detail. The 


minor wad represented by the eame ‘person 


‘as his guardian ‘who borrowed the. mon 
‘from the plaintifis. It is undisputed that 


that guardian carried on the business in 


‘which the minor was engaged from a time 


previous tothe transactions entered into - 
with the plaintiffs. Itis also clear from the 


‘evidence that unless the guardian was able 


to find any money by borrowing from some 
person or other he would not have been able 
to carry on the business on behalf-of the 


“ minor and it is also'admitted that the busi.. 


ness was a profitable one so far as the 
‘minor was concerned although it might not 


‘have-been so profitable as the learned Bub- 


ordinate Judge has found it to be, 

Subordinate'Judge has made a a i 

favour of the plaintiffs for Ra, 5,886 to carry 
iy 4 


L 
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` interest at the rate of 6 per cent. per annum 
from the date of the decree and the decretal 


amount was to be realised' from the estate 
of the minor which is confined to his: con- 


' ‘tract business under thé Port Commissionera 


for'the: purpose of which the’ money was 
.borrowed. From this decree the défendant 
_has-appealed. y 

The first contention raised on behalf of 
thedppellant is that the ‘minor cannot be 
, made personally liable for the money that 
the certificated guardian borrowed for him. 


That proposition cannot be contested.. The- 


proposition: is well-settled by the cases; [Seé 
Waghela Rajsanji v. Shekh Masludin (1), Ma 
Hnit v. Hashim Ebrahim Meter(2).] Butin this 


case the Subordinate-Judge has’ not madè» 


a decree making the minor personally liable 
„or in other words, he has‘not made a-déciee: 
by which the- plaintiffs can pursue: any pro- 
perty of the minor other than thé assets of 
, the business with the Port Commissioners. 
The broader contention that. was ‘sought to 


be raised, namely, that in-the circumstances - 
' of this‘case the plaintiffs’ are not: entitled 


to any decree as against the minor cannot 
at all bé supported. It is; no dowbt; true, as 
I have already said, that- the minor cannot 
be personally made liable for apy debt: in- 
curred by his guardian on-his' own personal 
liability. But it has béen:settled’ that’ if a. 
- guardian incurs a debt for. the purpose: of 


' carrying on a business of a minor which 


was continuing from before the date’ of the 
debt incurred by the guardian, the creditor 
‘cannot make the minor directly liable for 


the money borrowed. He can, however,. 


recover the money from the guardian., The 
guardian in his turnis entitled to indem- 
nify himself for the money properly bor- 
‘rowad by him for the purpose of carrying 
on the. businessof theminor: According tothe 
‘Tule which has been enforced in the Courts'in 


, India the creditor js, as it were, subrogatéd to 


the position of the guardian and it has been 
held that the creditor under such ciréum- 
stances. can re-inrburse himself of the money 
which the guardian horrowed: for the pur- 
pose of carrying on the business: of thein- 


“fant. The case in our Court which has been 


followed in numerdus-casés is that of Joy- 


(D) 


141. A. 80:11 B. 581; 11 Ind. Jur. 315; 5 Sar. P. 
@.-J: 16; 6 Ind, Dae. (N. s.) 364 (P. O.).. ees 
(2) 55 Ind. Oas. 793; 32 O.: L.J. 214; 38 M. L.J. 
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kisté Cowar.v. Nittyanund ‘Nundy (3). 
Following that case the law has’ beén laid 
down, ifl may say só, very clearly in the 
case of Sanka Krishnamurthi v. Bank of 
Burma (4), where Mr. Justicé Wallis, as he 
then was, in delivering the judgment of thé 
Court stated the rulethus: “Creditors of the 
business have, therefore, no right of direct 
recourse against the minor or his estate, but, 
as the guardian is entitled’ to indemnity for . 
liabilities properly incurred out of’ the 


: asséts of the minor embarked in the busi- 


néss, creditors of the business, it has beén ' 

held, are entitled to proceed directly against 
Such assets. Where, however, the guardian 
has no right to iidemnity against the assets 
in the business, as where he. has acted im- 
properly, neither have his creditors, as held 
by Sir George Jessel in In re Johnson (5), 


‘which wasfollowed in In re Evans (6).” In 


the present case as there is no question that 


“the liabilitiés’ were’ properly incurred’ by 


the guardian for the purpose of conducting 
the business of the minor, the creditor is 


.éntitled to’recover the sum claimed.’ The 


samé principle has been againstated in the 
case of Batchu Lamajogayya v. Vajjila 
Jagannadham (7). There is no evidencé on 
the side of the defendant from which it 
can be argued that the liability was not pro- 
perly incurred by the guardian on behalf of 
the minor for the purpose of carrying on 
the business. It has been contended on be- 
half of the appellant that: the plaintiffs are 
only entitléd to recover the’ monéy out of ` 
the money which the défendant recovered 
from the Port; Commissioners during the 
period during which the plaintiffs continu- 
ed ‘to advance money to. the defendant. 
That atgumént: does not appeal itself to me, 
It is quite probable, and there is evidence 
on the record to show that it is a fact, that 
certain sums which were due to the defend- 
ant from the Port Commissionérs for work 


done during’ the period referred to by the 


appellant weré not paid immediately within 
that period. It cannot be argued that the 
plaintifs cannot recovér their dues: out of 


(3) 3 O. 738; 2 C. L. R.440; 3 Tad. Sur. 117; 1 ind, 
Ded. (N. 5.) 1053, 


(4) 1I Ind. Cas. 79; 35 M. 692 at p, 698 (F911) 1 M, 
, 56. 


W. N. 385; 21 M. L. J. 620; 11 M. L. 


(5) (1660) 16: Ob. D. 548; 49 L. J. Ch. 745; 43 L. T, 
V. R 168. ` 

(6) (1887) 34 Oh. D. 597; 56 L. T. 768; 35 W, R, 

88. e 

(7) 49 Ind, Cas, 872; 42 M. 185; 25 M. J. T, 93: 9 
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the sums so outstanding in the hands of the 
Port Oom nissioners. 


Another argameat was addressed to us, 


on behalf of the appellant and it arises out 
of issue No. 4 framed in the lower Court. 
It was stated that a sum of R3. 2,540 was 
taken from the plaintiffs in order to pay of 
a creditor, Babal Singh Is is faintly urged 
that the creditor Bahal Singh was a creditor 
of the guardian: himself and not of the 
minor. Thereis, however, evidence on the 
side of the plaintiffs that Bahal Singh was a 
person who had advanced money previously 
‘tothe guardian for carrying on the business 
ofthe minor. His loan carried a higher 

„rate of interest, over six per cent, per month 
aod the guardian by taking a loan from 

the plaintiffs discharged the loan of Bahdl 

Singh. That should, therefore, be consider- 

ed as money received from the plaintiffs for 

the purposes of the business of the 

minor. 

Another argument was addressed to us 

to the effect that the loan advanced did not 


represent the money that was required for ` 
the purposes of the business of the defend- . 
It was stated that the money ad- - 


ant alone. 
vanced to another person named Deo Ku- 
mar was entered in the hat-chita. 
plaintiffs, however, say that they never ad- 
vanced any loan to Deo Kumar. It was 
pointed out that. in the hat-chita there 
were certain entries showing that Deo Ku- 
mar obtained the money on behalf of the 
guardian of the infant and it is contend- 
edthat those entries really show that 
these were indepeadent transactions with 
Deo Kumar. That contention can 


hardly be supported in the absence of any 


evidence. it rather shows that Deo Kumar 
took money on behalf of the guardian for 
the business ofthe infant. It waa further 
argued that the accounts show that certain 
cheques payable to Deo Kumar had been 
credited in the defendant's account. No- 
‘thing turns upon that. It may be that Deo 
Kumar had paid the cheques to the defend- 
ant and the defendant had with those che- 
ques re-paid the debt to the plaintifis in 
part. These are all the arguments that 
were advanced on behalf of the appellant 
which require any answer. It was sought 
tomake outa case of undue influence. and 


coercion on the guardian of the infant by. 


the plaintiffs. Thera is absolutely no evi- 
dence to support that.suggestion. It was 
urged in the Court below but it was nega- 


tiyed by tho Court, All the points urged: 


M7 
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by the appellant, therefore, fail ard this 
appeal is dismissed with costs. l 

Page, J.—I agree. . According to prin- 
ciples of law that are now well-settled it is 
clear that the plaintiffs have no cause of 
action against the minor defendant either 
personally or against his estate in respect 
of the personal contracts entered into by 
his guardiav on bis behalf. [See Waghela 
Rajsanji v. Shekh Masludin (1)] I agree, 
however, that the creditors could have re- 
course to the estate of the minor's business 
to the extent of which the guardian was en- 
titled to claim indemnity from the minor 
in respect of debts prudently incurred by 
the guardian for the purpose of carrying on 
the minor’s business. [See the case of . 
Sanka Krishnamurthi v. Bank of Burma 
(4).] Having regard to the evidence adduced 
Lalsoagree that the decree of the lower 
Court should be confirmed and ‘this appeal 
should be dismissed with eosts. 

A. N. A, Appeal dismissed, 


PRIVY COUNCIL, 
- APPAAL FROM TAE ALLAHABAD HIGH Oovrt. 
July 12, 1927. : 
Present:—Lord Blanesburgh, Sir John 
‘Wallis and Sir Lancelot Sanderson. 
SURAJ BHAN- SINGH AND oTHERS— 
PLsINTIFFS—APPELLANTS 
VETSUS 
' BAH CHAIN SUKH AND OTABRS— 
- DEFENDANTS --- RESPONDENTS. 
Hindu Law—Alienation by widow—Proof of néced- 
sity for major portion of consideration—Sale, whether 
liable to be set aside. l 

Where in a suit to set aside an alienation by a 
Hindu widow on the ground that it was not justified 
by legal necessity. it was found that out of the con- 
sideration of Rs.‘19,000, there was legal necessity for 
Es. 17,378 } - - 

Held, that the. case came within the principles 
laid down by the Judicial Committee in Sri Krishn 
Das vy. Nathu Ram (1) and Niamat Ram v. Din Dayal 
(2) and the sale could not be set aside. 

Appeal from-a judgment and decree 
of the High Court, Allahabad (Linda 
gay and-Sulaiman, JJ), dated the 30th 
January, 1924, reversing a judgment of the 
Subordinate Judge, Mainpuri, dated the 





. 94th February, 1921, 


PACTS.—The plaintiffs sued to set aside 
a sale by a Hindu widow, alleging that 
the sale was without legal necessity. The 
Subordinate Judge found that out of the 
consideration of Rs. 19,000, there was legal 
necessity to the extent of Re. 17,378 and 

aseed-a- decree for possession on payment 
of Ra, 17,378 to the alienos. The Higa Oourt 


< Solicitors for the Respondents:-—Messrs. ` 
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Subordinate Judge; but dismissed the suit 
on other grounds. The plaintiffs appealed: 

Messrs. Dunne, K.C., and Dube, for the 
Appellants. a a 

- Messrs. Lowndes, K. C., and Wallach, for 
the Respondents. a 

JUDGMENT. | 

Lord Blanesburgh,—lIt appearing to 
the Board that thiscase comes within the 
principles laid down by-the: Board in the 
cases of Sri Krishn Das v..Nathu Ram (1) 
and Niamat Ram v. Din Dayal (2) their 
Lordships, without taking into consideration 


_the facts of the case, will humbly advise 


His Majesty that this appeal should be dis- 
missed with costs. 

A, N. A. Appeal dismissed. 
_ Solicitor for the Appellants:—Mr. H. S. L. 
Polak. ; 


‘Douglas Grunt and Dold. 
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(1) 100 Ind. Oas:°130; 54 I. A. 79: 25 A.L. J. E0; 
A. I. R 1927 P. O. 37; (1927) M. W. N. 89; 38 M. L.T. 
48; 4 O. W. N. 184; 8 P L. T, 210; 31.0. W. N, 462; 49 
A. 149; 29 Bom L. R. 825; 45 O. L. J. 386: 52 M. L J. 
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(2) 101 Ind. Cas, 373; 54 I. A..211;- 45 O. L.-J.-548; 
A. I. R. 1927 P. ©. 121; 29 Bom. L. R. 886; 52 M. L. J. 
729; 4 O. W. N. 537; 25 A. L. J, 599; (1927) M. W.N. 
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. RANGOON HIGH COURT. | 
O1vit REGULAR Soir No: 606 or 1926. 
March 29, 1927, < 
i Present:—Mr, Justice Chari. 
R. M, V. V, M. CHETTYAR FIRM— 
PLAINTIFF 
VETSUS 





| _. M. SUBRAMANIAM AND ANOTHHR-— - 


DEFENDANTS, E 
Fırsr CIVIL APPEAL No, 181 or 1927, 
July 4, 1927. E. 
Present :—Mr. Justice Heald and 
Mr. Justice Mya Bu. ©- | 
MOHAMED SALAY—APPELLANT * 
VETSUS . 7 
R. M. V, V. M. CHBTTYAR FIRM— 
s RESPONDENT. 

City of Rangoon Municipal Act, (Bur, Act VI of 
19028), ss. 80, 81, 194—Burma Land and Revenue Act 
(II of 1876), ss. 43 to 48—Sale of property. for 
Siunicipal tax—Incumbrances, whether annulled— 


- ‘As if they were arrears of land revenue’, meaning of 


~ Bénami *transactions—Collusive revenue 


Trust 


defraud mortgagee—Presumpiton of benami purchase 


E Go-far as ‘‘property-taxes,"’ as’ defined ins. 80 of 


the City of Rangoon Municipal Act, are concerned, it 


is open to the properly authorised officer of the 
Municipality to direct the recovery of arrears in-the 
ynannor prescribed by ss. 46 and 47 of the Burma Land 


a ` 


` 


. refer later, 
sale ` to 


R. ii; V. Ẹ. M., OHBTTYAR FIRM V. SUBRAMANIAM. (105 I. 0. 19277 
on appeal agreed with this., finding of. the ` 


and Revenue Act, and to a sale held under these 

sections, the provisions of s.48 of the Act - will apply. 

Lp. 261, col. 2; p. 262, col. 2.] ; 
Deliberate default in the payment of revenue with ` 


ethe intention that property may bé-sold free from 


incumbrances is a common device to defraud mort- | 
gagees, and when it is proved that this device has. 
been adopted, there is a fair initial presumption - 
under s. ll4 of the Evidence Act ‘that the purchaser . 
represented the defaulter, [p. 282, col. 2; p. 263, col. 1.) 

Where such a device is adopted to defraud the ~ 
mortgagees the purchaser who is a party to the fraud ` 
bolds the property on behalf of the original owner, ` 
and the property remains subject to its incumbrances. 
[p. 263, col. 1.] 7 8 


Mr. Kalyanwala, for the Plaintiff, 

Mr. A.H. Paul, for Defendant No.2.  -: 

FACTS appear from the judgment of Mr. 
Justice Ohari, the material portion of which - 
is printed below. 


JUDGMENT, 

Chari, d.—The plaintiff in this case 
files a suit to enforce a mortgage dated the 
7th of September, 1925, whereby the mort- 
gagor, the first defendant, mortgaged:a | 
house in Dalla as security for the re- 
payment of Rs, 2,000 and interest there- 
on. lhe mortgagor failed to pay the 
Municipal tax of Rs. 10-7-0 for the very 


ma 


“next quarter of 1926.. It is significant 


that a mortgagor who calls himself a con- 
tractor should allow this paltry tax to ` 
remain unpaid. This tax of Rs. 10-7-0 is 
made: up of two sums general tax Rs. 8-10 0 
and lighting tax Rs. 113-0. The tax for 
the succeeding quarter Rs. 18-7-0 includes 
an additional conservancy tax of Rs. 8, 
but we are not concerned with this. 
Proceedings were taken in respect of this 


. default which became ‘Tather elaborate)’, 
~and may, when evidence is taken on the . 


issue of fraud, 
farce. 
_On the3lst of March, 1926, the Municipal. 
Thugyi (the Collector of revenue) applied 
to the Revenue Officer for an execution © 
against the defaulter. The execution appli- 
cation prays for an attachment and sale of , 
the moveable property of the defaulter and 
the notice issued to himin respect of the 
same is headed as notice of proceedings 
of execution under s. 45 of the Burma 
Land and Revenue Act to which I shall 
Execution was granted and it 
purports to have been granted under the 
same section, namely, s. 49 of the. Burma 
Land and Revenue Act. 
On the #Yth of April, 126, the Thugyi 
made areport thatthe defaulter had ro 
_moyeable property and prays for proceed- 


turn out to be an elaborate 


-A 


(105 I. ©. 1927) 


ings against the house itself.. The Thugyi- 
with praiseworthy. zeal asked ia efect. 
that for the non-payment of Rs. 


the Municipal tax-itself is Rs. 41 monthly. 
‘and which at that rate even on a ten-years'’ 
purchasé would be worth nearly Rs. 5,000, ` 
should be brought to sale for this paltry 


“sum. ' In accordance with the procedure 
prescribed in the -rules and directions of | 


“the Burma Land Revenue Manual in re-. 


spact of proceedings. against. property, the 


Revenue Ofiser issued a prohibitory order 
to the defaulter andthe house was pro- 
claimed for sale. The proclamation of sale 
was issued unders. 47 of the ‘Burma Land 
and Revenue Act: The house was sold’ 


on the 7th of June and a sale certificate” 


was issued to the purchaser who is the 
9nd defendant in the suit onthe 14th of 
July, 19:6. He bought the house at the 
sale for Rs. 200.. i 

In the plaint it is alleged that the sale 
was acoliusive and a fraudulent sale and 
that the 2nd defendant is only a benamidar 
of the first. When the case came on for 
hearing, the learned Advocate for the 
plaintiff contended that a salefor arrears 
of Municipal tax does not vest the pro- 
perty in the purchaser free frum encumbr- 
ances and that irrespective of collusion 
and fraud the 2nd defendant cannot take 
the property free of the plaintiit’s prior 
mortgage. I heard arguments on. this 
question because if I uphold the conten- 
tion of the Advocate for the plaintiff, he 
will be entitled to a decree irrespective 
of the ‘question of fraud. 

The simple question I have to decide at 
this stage of the case is, as I have- indicat- 
‘ed above, whether a. purchaser at a sale: 
for arrears of Municipal taxes payable to 
the Corporationof Rangoon takes the pro- 
perty free of encumbrances. Tae Uity of 


Rangoon Municipal Act (Burma Act Vi of 


1922) provides in s. 194 that any arrears 
of tax or any fee or other money claimable 
by the Corporation under that Act may 
be ‘recovered “as if they were arrears of’ 
land revenue.’ Land: revenue in this 
Province. is recoverable in the manner. 
provided by. Part IV of the Lower Burma 
Land and Revenue Act. Section 43 of this 
Act provides generally that,every sum 


payable under the Act whether on account . 
of any revenue, tax,fee, duty or compen- . 


gation shall fall due on such date and 
shall be payablé at such place and by such. 
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person. as the Local Government” may 
from time to time direct. Section 44 pro- 
vides for an, issue of notice and ten days 
after. the service of such notice the sum 


-due is’ deemed to be an arrear and the 


person liable is deemed to bea defaulter. 
Then we come-to s. 45 which provides 
that the. arrear so due may be realised 
as if it were the amount of a decree for 
money passed against the defaulter in 
favour of the Revenue Officer empowered 
to take proceedings before any other 


Revenus Officer appointed by the Local 
- Government, 
- Revenue Officer before whom proceedings 


for its realisation. The) 
are taken is directed to conform to the 
rules of procedure prescribed fora Court | 
executing a decree by the Code of Civil 
Procedure.: Then, instead of and in addi- 
tion: to the above. procedure the Revenue 
Officer properly empowered is also given 
authority to proceed agaifist the ‘land on 
which such arrear accrued. If in respect 
of sueh land there exists any permanent 
heritable’ or transferable’ right of use 
and occupancy such anofficer can sell the 
same by public auction (8. 47). Section 48 
provides that the purchaser at such a sale 
shall be deemed to have acquired the 
right free from all encumbrances created 
over it and all subordinate interests 
derived from it except such as are ex- 
pressly reserved by the Revenue Officer 
at the time of the sale. I may remark 
that, in the case before me in the pro- 
clamation of sale no encumbrance or suba 
ordinate interest was reserved and it is 
expressly stated that the right offered 
will be free from all encumbrances created | 
over it-and all subordinate interests derived 
from it. The question for decision now is 


“whether the words ‘may be recovered as 


if they were arrears of land revenue’ mere 
ly refer to the procedure to be followed 
by the officers of the Municipality claim- 
ing the arrears and directing the pro 
ceedings in execution or whether these 
words attract the provisions of s. 48 of 
the. Lower Burma Land and Revenue Act 
to such sales. The mere: fact that thee 
officer of the Municipality directing the 
sale and ‘the officer who actually ‘conduct- 
ed it in thesale proclamation -refer to 
s. 47 of the above Act and the fact that 
the sale itself is purported: to bé conduct- 
ed under that Act, and the inclusion in 
the proclamation of a statement to the 
effect that the rights sold are free of 
ee oS 
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encumbrances cannot affect the prior mort- 
gage or create rights in favour of the 
purchaser unless the provisions of s. 184 
of the Municipal Act by implication 
extend to such sales the provision of 
s. 48 of the Lower Burma Land and 
Revenue Act. 

I shall now shortly refer to the authorities 
on the point and then give my own con- 
clusions. 


Inthecaseof Ramachandravy. Pitchaikanni 
(1) the sale was held under the Madras 
Abkari Act (Madras Act III of 1844), 
Section 7 of the Abkari Act enacted that 
Collectors may proceed against abkari 
renters or other persons liable under the 
Act for the recovery of arrears dus by” 
them in like manner as for the recovery 
ofarrear ofland revenue. The Revenue 
Recovery Act (Madras Act II of 1864) 
governed the procedure to be adopted 
when revenue was being recovered. Sec- 
tion 42 of that Act declared that all lands 
brought to sale on account of arrears of 
revenue shall be sold free of all encum- 
brance. The learned Judges who decided 
the cases were ofopinion that the words “in 
like manner as for the recovery of arrears of 
land revenue’ indicated only that the 
same procedure as for recovery. of land 
revenue should be followed and nothing 
more. They drew attention to the fact 


that arrears of abkari revenue are not due - 


upon any specific land owned by the abkari 
renter. In Chinnasami Mudali v. Tirumalai 
Pillai (2) the same question arose in regard 
to asale under Land Improvement Loans 
Act (XIX of 1883). Clause 1 of s. 7 
of that Act contains four’ sub-clauses but 
the particular sale in question was made 
under cl. (la) of that Act, 
provides that the loan, interest, costs etc., 
shall be recoverable from the borrower as if 
they were arrears of land revenue due by 
“him and it will be noticed that the word- 
ing is practically the same as the words 
in the City of Rangoon Municipal Act. 
The learned Judges followed the earlier 
ease of Ramachandra v. Pitchatkanni (1) 
and held that the difference in the word- 


ing of*the two Acts did nòt indicate 


any real difference and they, therefore, 
held that the sale in queslion did not 
convey the rights sold free of encumbrance, 
The next case is Kadir Mohideen Marak- 


(1) 7 M. 434; 2 Ind, Dea, (N. 8.) 886 ° 
2) 25 M. 579, 


MAN 
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kayar v. Muthukrishna Ayyar (3) where a sale 
for the recovery of arrearaof income-tax 
was’ held not to convey the property free 
of encumbrances. Section 30 of the Income 
Tax Act (IL of 1886) enacted that the 
Collector may, in default of the payment 
of tax, recover the amountas if it were 
arrears of land revenue or by any process 
applicable to the recovery of Municipal or 
local tax or may passan order for recovery 
of the amount from the defatlter which 
order may be executed as a decree for- 
payment of money under the Code of 
Civil Procedure. l 

In the case of Ibrahim Khan Sahib v. 
Rangasami Naicken (4) which wasa sale 
for . arrears of abkari revenue, under a 
later Abkari Act (Madras Act I of 1886), it 
was held that such a sale did not have 
the effect of discharging the encum- 
branceas created prior to the sale. The words 
of thenew Act were “as if they were 


“arrears of land revenue” and the learned 


Judges held that it had the same mean- 
ing as the words in the earlier Act “in 
like manner as for the recovery of arrears 
of land revenue.” h 

In a still later case of Sankaran Nambudri 
v. Ramasami Iyer (5) the sale was under 
s. 7 (1) (c) of the Land Improvement 
Loans Act (XIX of 1883), and thé learned 
Judges of the Madras High Court held 
that the sale conveyed to the purchaser 
the rightssold free of encumbrances. This - 
ruling shows that the words “as if they 
were arrears of land revenue” do not by 
itself show that the intention of the 
Legislature was merely to regulate the pro- 
cedure to be followed ib such cases and 
that whether it was intended to attract also 
the provision relating to the substantive 
right of a purchaser depends upon a 
consideration of the wording of the Act 
and the nature of the tax. This is made 
clear in .the judgment of Mr. Justice 
Seshagiri Aiyar at page 698* where, after 


‘referring to the passagé in Ramachandra’s 


case (1) I have already cited,- the 
learned Judge says that to his mind 
that passage is the key-note to the 
construction of similar provisions in other 
Acts,7.e, that the fact whether the tax is 
payable out of any particular or specified 


(3) 26 M. 230; 12 M. L., J. 368. 
(4) 28 M. 420. i 
(5) 47 Ind Oas. 301; 41 M. 691; 8 L. W. 12; 23 M. L, 
T. 346; 34 M. L. J. 446. 
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land must have a material bearing on the 


construction of the words. 
"There can be no doubt; whether the dis- 
tinction thus drawn in the Madras case does 


or does not ‘apply to other Acts, that it 


does apply, as can be seen from the wording 
of. the Acts themselves, to the two Acts 
which -are now under consideration, Some 


such distinction must obviously be drawn. . 


Seetion-45 of the Burma Land and Reve- 


nue Act applies to the recovery of all: 
arrears due to the Government of whatever 


kind they may be. ` i 


Section 46 of the Act only applies to. 


arrears of land revenue or land rate in lieu of 
capitation: tax; that is, they are inapplicable 


to the arrears due to the Government other ` 
than the two specifiedin the section. Ifthe, 


wordsin the City of Rangoon Municipal Act 


“asif they were arrears of land revenue" be; 


construed as attracting the operation ofss. 46 
to 48 of the Burma Land and Revenue Act 
to all Municipal sales then the anomalous 
result would be that the Rangoon Muni- 
cipality isin a position to recover its dues 
ina manner, in which, under the Revenue 
Act itself, ordinary Revenue Officers cannot 
recover; that is, the operation of s. 46 of 
the Act will be enlarged in the case of sales 
under the Municipal Act. Iam certain that 
this was not the intention of the Legislature 
and that s. 46 can only apply where the dues 
to the Municipality ‘are in the nature of 


land revenue or land ratein lieu of capita- 


tion-tax. The distinction drawn by the 
Madras High Courtis, therefore, sound sọ, 
far as these Acts are concerned, Bearing 
this distinction in mind, I turn to the Oity 
of Rangoon Municipal Act (Burma Act VI 
of 1922), and there I find that s. 80 provides 
for the levying of what are called ‘“‘proper- 
ty-taxes.” That section begins as follows: 
“The following taxes, shall, subject to the 
limitation hereinafter provided, be levied 
on buildings and lands, and shall be -called 
‘property-taxes.’ ” 

Section 81 providés that out of the four 
taxes classed together as “property-taxes”’ 
in s. 80, the “general” tax shall be levied in 
respect of all buildingsand lands. Similar- 
ly, the succeeding sections provide for the 
levying of the other kinds of “property tax,” 
and prescribe when they are so leviable. 


Section gö provides that ‘‘property-taxes”’- 


in respect of any building or land shall be 
leviable jointly and savarally from all 
persons wao have boen either owagsra or 


ocsupiers of the building or land at any - 
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time during the prefod in respect of which 
any instalment of any property-tax is pay~ 
able under the Act. There is no special 


«provision anywhere in the Oity of Rangoon 


Municipal Act that any property shall be 
deemed tobe charged with any tax; nor 
does the wording of the sections above re- 
ferred to lead to such aninference. At the 


-game time, those sections show that in the 


contemplation of the Legislature the so-call- 


ed “property-taxes” were aspecial kind of 
“tax leviable on lands and buildings. 


I am, therefore, of opinion that,so far as 
“property-taxes," as defined ins. 80 of the 
Oity of Rangoon Municipal Act, are concern- 
ed, itis open to the properly authorised 
officer of the Municipality to direct the re- 
covery of‘arrears in the manner prescribed 


“by ss. 46,47 of the Burma Land and “Re- 
venue Act, and that, to a sale held under ~ 


these sections, the provisions of s. 48 of the 
Act willapply. I am strengthened in the 
conclusion I ‘have arrived at by the fact, to 
which my attention has been drawn by the 
learned Advocate for the 2nd defendant, 
that the provisions of the Burma Municipal 
Act and Burma Town and Village Lands Act 
whereby lands paying Municipal taxes are’ 
exempted from land tax, in lieu of the capi- 
tation-tax, show that ‘the Municipal “'pro- 
perty-taxes’ were meant asa kind of sub- 


stitute for land tax, and that the Legislature - 


intended to put the ‘Municipal “pioperty- 
taxes” in the same position as land taxes. 
1 shall now refer to the two Barma cases to 


“which my attention was drawn. 


In Sabid Ali v. Swaminathan Chetty (6) 
it was found that there was fraud and col- 
lusion between the purchaser and the per- 
son who allowed the property to be brought 
to sale. It is assumed in that case that but 
for the fraud, the purchaser would have 
taken the property free of encumbrances. 
This is an assumption merely and was not 
necessary for the decision of the case, 

In Civil Regular No 393 of 1925 of this 
Court, Muthia Chetty v. Shaik Mohamad, Mr. 
Justice Das held that a purchaser at a 


Municipal sale for arrears of Municipal Re- 


‘venues does not take free of encumbrances, | 
Tne sale was apparently one under s. 45 of, 
‘the Lower Burma Land and Revenue Act; 


whereas, in the presentcase the procedure 
in ss. 46 and 47 was followed. 


(6).15 Ind. Ogs. 433; 5 Bur. L. T. 108, 
a 2 
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“remedy, however, is in the hands of:the 
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‘gions of s. 47. The tax in-respect of which 
the present sale was held was, undoubtedly, 


as can be seen from the revenue receipt, a, 


property-tax, and’ it was, therefore, within 
the competence of the Revenue Officer of 
the Municipality to direct the sale of the 
property under that section. 

- Referring to the Notifications by the Local 
Government, J find that in No. 80, dated the 
13th February, 1908, the President of the 
Rangoon Municipality is authorized to do 
the acts required to be done by Revenue 
Officers under various sections of the Burma 
Land and Revenue Act. Oneofthe sections 
specifically mentioned in that Notification 
is s. 48 of the Act which clearly indicates 
that the Legislature contemplated the ap- 
plicability of that section to some of the 
sales held by the officers of the Municipality, 
under the powers conferred on them. 

‘It is not without a great deal of hesita- 
tion and reluctance that Ihave come to the 
above conclusion. Itis a matter of com- 
mon knowledge to persons connected with 
the administration of law that s. 48 of the 
Burma Land and Revenue Act is a fruitful 
source of fraud. The extension of the ap- 
plicability of that section to sales under 


` the Local Acts means nothing more than 


increasing the opportunities for fraud. The 


Legislature, and I havé got to administer 
the law as I find it. One-~would have 
thought that the interests of public revenue 
would be sufficiently safeguarded by a pro- 
vision that such revenue should ‘be a first 
charge on the land. i ey od 

- It thus becomes necessary to raise an 
issue on, and decide, the question of fraud 
alleged in the plaint. The plaintiff will 
have also to call an attesting witness to 
prove the mortgage and will also have to 
prove hisclaim since, though the lst defend- 


- antbas confessed judgment the 2nd defend- 


ant has put the plaintiff to proof of the 
mortgagé and the amount due, 





The purchaser appealed. 
The appeal was heard by Mr. Justice Heald 


e and Mr. Justice Mya Bu, and their Lord- 


ships delivered the following a 
j JUDGMENT. 

'. Heald, J.—On the 7th of September, 

1925, oneSubramaniam mortgaged his house 

‘to respondent for Rs. 2,000 with interest at 

Rs. 1-8-0 per cent per mensem. The house 

was subject to Municipal taxation, and the 


taxes for the first -quarter of 1926, which’ 
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were payable on the Ist of January, 1926,- 


amounted to Rs. 10-7-0. Subramaniam failed 
to pay that amount and on ‘the 3lst of 


March the Municipal Tax Collector applied - 


to the Revenue Officer for recovery of the 
taxes by the sale of the house.: Notice of 
the application was duly served on Subra- 
maniam but he took no action, and the Re- 


venue Officer ordered execution to igsue for 


the amount due, which including the costs of 


the application was then Rs. 11-7-0. The tax ` 


Collector then reperted that Subramaniam 
had no moveable properties whatever in his 
pessession which could be attached and 
applied for the attachment of the house 
which, it may be noted, he valued at Rs. 500," 
The attachment was effected and sale was 


“ordered: The house was sold to. appellant - 


for Rs. 200 and a sale certificate was granted — 
to him. i 

Under s. 48 of the Burma Land and Reve- 
nue Act the purchaser at a revenue sale- 
is deemed to have acquired the right offer- 
ed for sale free from all encumbrances ex- - 
cept such as may have been expressly re- 
served by the Revenue Officer at the time 
of the sale,and as no encumbrances were 
reserved and the house was sold as being 
the unencumbered property of Subra- 


- maniam,prima facie appellant became owner 


of ahouse which was probably worth. at 
least Rs. 4,000 for Rs. 200 and respondent - 
lost the benefit of his mortgage. 


Respondent, however, filed a suit on his 
mortgageagainst Subramaniam and implead- 
ed appellant on allegations that Subra- 
maniam’s default in payment of the Munici- 
pal taxes was deliberate and was a mere 
device to defraud him of the benefit of his 
mortgage, and that appellant wasa party to’ 
that fraud. 

We who spend our days in the Courts 
know that deliberate default in the payment 
of revenue with the intention that property 
may be sold free of encumbrances is a com- 
mon device to defraud mortgagees, and it 
is obviously essential to the success of that 
device that the purchaser should he a mere 
benamidar for the defaulter, since no man : 
is likely to allow his property to be sold for 
an inadequate price except to himself or 
to some person representing him. I ‘have 
seen a considerable number of such cases- 
and J have never .seen one in which the 
purchaser did not in fact represent the de- 
faulter. When, therefore, it is {proved that 
this device has been adopted think that 
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there is a fair initial presumption under 


= 


s, 114 of the Evidence Act that the pur- - 


chaser represented the defaulter. 


In this case there is no possibleroom for ` 


doubt that Subramaniam deliberately ad- 
opted this device, and that he would not 
have allowed the house which presumably 
was worth well over Rs. 2,000 to be sold for 
Rs. 200 unless he had already arranged that 
“it should be bought on his behalf. There is, 
therefore, a presumption that appellant. was . 
a party to the plot-and that he bought on 

Subramaniam’s behalf. There is also in 


the present case direct evidence that this | 
was so, and there was nothing to rebut . 


either the evidence or the presumption ex- 
cept appellant’s bare word. 

In these circumstances, I have no hesita-* 
tion in findingthat the learned Judge on 
the Original Side was right in holding that 
appellant was a party to the fraud and- 
bought the house en Subramaniam’s behalf, 
and that since the house still belonged to 
Subramaniam it was still subject to respond- 
ent’s mortgage. l 

I would, therefore, 
summarily. 

Mya Bu, J.—I concur. 

A. N.A. ` Appeal 


dismiss. the appeal 


dismissed, 
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PLaINTIFFS—APPELLANTS 


versus ° 
KOTHANDAPANI NAIDU AND oTHBRS— 
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Evidence Act (I of 1872), s. 114, Illus. (i)—Pre- 
sumption of discharge from possession of bond by 
obligor—Title-deeds remaining with obligee—Presump- 
tion, weight of. ° 

The fact that the} title-deeds handed over to a.mort- 
gagee remain with the mortgagee and were not taken , 
back by the mortgagor at the time of an alleged 
discharge of the bond, considerably weakens the 
presumption of discharge which arises from the pos- 
session of the mortgage-bond by the mortgagor. |p. 
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Appeal from a judgment and decree 
of the High Court, Madras (Phillips and 
Devadces,JJ.,) dated: the 26th February, . 


1923, reyersing a judgment. of thè Ad- 
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ditional Subordinate Judge, Trichinos 
poly, dated:the 3lst January, 1921. 


Mr, K.V. L. Narasimham,. for the Appel- 


“JUDGMENT. bas 
Sir John Wallis.—In this case either 
the plaintiffs are suing to recover amortgagee 


hadi 


- debt already discbarged, or the defendants 


are setting up a false’ case of discharge, 
‘relying’on the fact that the mortgage-deed 
has comeinto their possession and purports 
to bear an endorsement of discharge by the 
plaintiffs’ father, who had admittedly lent 
money to the Ist defendant and taken a 
‘mortgage-bond in the name of his son, the 
2nd plaintiff. The Subordinate Judge of 
Trichinopely found on a full consideration 
of the. evidence that the plaintiffs’ case was 
true and the defence totally false, while the 
learned Judges of the High Court held that, 
the. possession of the document bearing an 
endorsement of discharge threw heavily on 
the. plaintiffs the onus-of proving that the 
document was stolen from them and the 
endorsement forged,and that they had failed 
to dischargeit. The respondents were not. 
represented at the hearing of this appeal, 
and their Lordships unfortunately have 


. not had the advantage of hearing Counsel 


‘on their behalf. They have, however, very 
carefully considered the evidence, and have 
come to the conclusion ‘that the Subordinate 
Judge was right in finding in favour of the 
plaintiffs.. 

On the Ist Auguat, 1916, the Ist defend- 
ant (who was the father of the 2nd and 
3rd defendants), for the consideration 
recited in the deed executed a mortgage- 
bond in favour of the 2nd plaintiff, making 
the mortgage-debt re-payable on or before . 
the 3lst August, 1918. Atthe same time 
he deposited with the plaintifis the title- 


deeds of the mortgaged property, which are 


still in possession of the plaintiffs, and the 
fact that he did not gat them back at the 
time of the alleged discharge when, his case 
is, the document itself was returned to him, 
in their Lordships’ opinion considerably 
weakens the presumption in bis favour aris- 
ing ‘from the possession of the morigaga 
document. The Ist defendant, no doubt, 
endeavoured to explain this onthe ground 
that the plaintiffs’ father insisted on retain- 
ing them until payment of a promissory note 
for Rs. 500, by which according to the 
andorsement alleged to be forged, the 
balance of the mortgage-debt was discharg- 
ed. Heals? endeayoured unsuccessfully to 
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_returned to him, Apart; however, from the 
question of onus, their Lordships are satia- 


fied that the defendants’ story of discharge 
- ig false.- In coming to this conclusion they 


have necessarily disregarded the finding of 
the learned Subordinate Judge, based on 
comparisons of handwriting, that the Tamil 
endorsement of discharge on the mortgage- 
deed was. not in the handwriting of the 
plaintiffs’ father, inasmuch as tho learned 
Judges ofthe High Court do not accept 
this conclusion, and the question is one as 
to which necessarily their Lordships are not 
in a position to form any. opinion of their 


own. 


The mortgage-deed. (Ex. 1) contains two 


. admittedly genuine endorsements of pay- 


ment of interest 1 (b)and 1 (c) of the 6th 
and 7th September, 1916, which “are not 
in the Ist defendant's -handwriting, but 
signed .by him according to the usual 
practice, thus affording a fresh starting 
point for limitation. These endorsements 
are said tọ be in the writing of the second 
plaintiff. On the other hand,the next six 
endorsements of payments of principal and 
interest, on which the lst defendant relies, 
are all in his own writing as well as signed 
‘by him, and could, therefore, have been made 
by him at any time after obtaining posses- 
sion surreptitiously of the deed. 

. The plaintiffs’ father, who is alleged to 


“have made the endorsement of discharge 


on the deed on the 10th May, 1917, died on 
the 21st June, 1917, and the plaintiffs’ case 
is that they first missed the mortgage-deed 
in the following September, ‘There is the 
evidence of their relation, Mr, Sadagopa 
Naidu, then a Subordinate Judge, who was 
examined on commission but was not cross- 
examined, owing to the “defendants not 
having taken the necessary steps, that the 
plaintiffs informed him of the loss and 
asked his advice; and Ex. G series shows 
that, in pursuance, they say, with his advice, 
at the end of October, 1917, they endeavour- 
ed to publish a notice of the loss in the 
“Trichinopoly District Gazette,” but that 
their application was returned as not in 
eaccordance with the rules. 

We have next certain notices of the 29th 
November and 28th December, 1917, and 
the 3rd March, 1918, which are alleged to 
have been sent by the lst plaintiff to the 
first defendant, warning him not to make 
any payment of principal or interest except 
upon the joint receipt of himself and ‘his 
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notices, itis said, were sent by registered — 
post; and the two first werereturned as the 


e addressee could not be.found, while there 


is a portal acknowlecgment by the Ist 
defendantof a letter from the Ist plaintiff, . 
said to relate to the third notice. The 
learned Judges have criticised the plaintiffs’ 
evidence as to the sending of these notices, 
‘but, as they do not mention the loss of the ’ 
deed—according to the lst plaintiff's evi- 


dence the omission was deliberate—they |. 


really throw very little light on the case. - 

. The mortgage-debt, as already stated, 
was re-payable bythe 30th August, 1918, and 
it was not until a year Jater, on the 25th 
August, 1919, that the plaintiffs instituted 


„the present suit. As observed by the Bub- — 


ordinate Judge, it cannot be said that there 
was anything unusualin such delay. On 
the other hand,it is certainly unusual to 
finda mortgagee paying off a mortgage 
little more than nine months after the exe- 
cution of the deed, and more than fifteen 
months beforethe date fixed for re-payment. 
The plaintiffs’ explanation is that, as the | 
fictitious payment was alleged to have been . 


made to their father, it was necessary to - . 


fix on some date before his death on 21st 
June, 1917. To meet this case the: plaintiffs 
endeavoured to prove that before the 21st 
May the Ist defendant had been disabled 
by paralysis and was not in-a position to 
make the endorsement. The learned Judges 
have not accepted this evidence in view of . 
his having subsequently made a fatiguing 
pilgrimage, but the point is immaterial 
because, in their Lordships’ opinion, the 
lst defendant's conduct. and evidence 
shows that his story is false. 

Under the Code the plaintiffs were re- 
quired to file the mortgage sued on with. 
the plaint, and, as they were unable to do 
so, they filed a copv of the mortgage from 
the Registrar's Office, stating that they did 
so because the original was lost. 

In his written statement of the 4th No- 
vember, 1919, the lst defendant pleaded in 
“There having arisen a neces- 
sity for this defendant to discharge the 


, suit bond and redeem the suit properties 


mentiored therein even some time prior to 
the due period fixed in the suit bend... 
this defendant collected the amount in. 
several ways, paid it to the plaintiffs’ father, 
completely discharged the suit bond, and 
got the suit bond with the said person's in- 
dorsement; further, the said bond was - 
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given in support of an agreement which 
this defendant had to execute in favour 
of another party even at that time. I am 
ready to produce it through summons at 
the time of hearing.” On the same day he 
put in a supplemental statement: “The 
discharged suit bond is with Pulivalam 
Sundaram Pillai, I have -executed an 
agreement in his favour ona stamp paper. 
I have given that bond as a title deed. 
That Sundaram Pillai is at -Pallivalam. I 
. do not know his father's name.” 

_ Tt appears from an affidavit (Ex. J) filed 
by the lst ‘plaintiff on the 29ih January, 
1920, that P. Sundaram Pillai was summon- 
ed to produce the document in Court on the 
2nd December, 1819, and that he did not 
come himself, but gent the document by 
one Gopalswami Nayudu, by whom it was 
lodged in Court. According to the plaint- 
iffs the production by the lst defendant 
of the mortgage-deed and the reliance 
placed upon it made it apparent how the 
deed had disappeared. Their elder brother 
Namberumal was admittedly on bad terms 
with his father, and had been expelled from 
the family house and disinherited by his 
father because he was guilty, or suspected 
to be guilty, of an intrigue with his step- 
mother, tbe father's second. wife. His 
own wife remained in the house under his 


father’s protection, and after the father's 


death he was frequently at the house, and 
itis suggested by the plaintiffs that the 
abstruction of the document -and its deli- 
very to the lst defendant were due to the 
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(Ex. 1). -If this was true;-Sundaram Pillai 
should not only have been able to speak to 
the advance of Rs, 2,000 which was paid 
in discharge of the suit mortgage, but aleo 
to the fact of the mortgage deed having 
been handed over by the plaintiffs' father 
before he died to the Ist defendant. How- 
ever, he was not called, or apparently. even 
summoned, and the Ist defendant only 
called three witnesses besides himself. One 
of these who spoke to a part payment of 
Rs, 1,C00 in his presence, and to the hand- 
writing of plaintiffs’ father, appears to. have - 
been opposed to the plaintiffs in litigation, ` 
and his evidence is not entitled to any 
weight. -In‘default of Sundaram the lst ` 
defendant only called Abdul Rahiman, a. ` 
cartman, who would appear to bave been 


“in his service, to speak to the alleged dis- 


charge. The only remaining witness was 
called to rebut the plaintiffs’ case that the 
plaintiffs’ father was suffering from paralysis 
and unable to transact business at the date 
-of his death. Whether he was or not in 
their Lordships’ opinion, .is .immaterial.. 
They agree -.with the finding of the learned 
Subordinate Judge that the case of dis- 
charge set up by the defendants. is -.false, 
and they will accordingly humbly advise: 


_His Majesty that this appeal-be allowed 


and the suit decreed with costs in the- 
Courts below and before this Board. - 
LA N.A Appeal allowed. 
5 oo for the Appellant:—Mr. H. S. L. 
Polak. . i 


enmity of the elder brother. Having regard 


to the extremely unsatisfactory nature of 


the evidence for the defence, this appears : 


- to be not unlikely. | 
In the lst defendant's evidence we find 


nothing about the necessity of discharging - 


the bond before it was due, which was men- 
tioned in his written statement, 
ly says hə paid it məre'than fifteen months 
before it was due because his creditor 
asked-him to dn sə, which is very uncon- 
vincing. In cross-examination he says he 


hal not filed his accounts, and that the 


payments in discharge of the morbgage were 


not enteral in them Hə hai, however, — 


raceipts for ‘these payments, which were 
not .prolucad. Hə says he bdrrowad the 
Rs, 2,000 from Sundaram Pillai on the 


aecurity of the returned : mortgage deed. 


(Ex. 1), and executad” a promissory note 


and an agreement relating to his house,. 
which was item No. lin the mortgage-deed.- 
- v ' 5 A i r. o a a 7 7 oo ee 


He mera: - _ 


LAHORE HIGH COURT. 
First Civic APPBAL No, 2295 or 1921, 
February 11, 1925. 
Present:—Mr. Justice Abdul Raoof 
-- and Mr. Justice Jai Lal. 
Fieu GANESHI LAL-KUNDAN LAL 
—D#FENDANTS —APP&LLANTS 


Versus - , 
“Tiru DEBI SAHAI-GULZARI MAL 
— PLAINTIFES— RESPONDENTS. ` 
Contract—Sale of goods—Printed and written terms 


. —Inconsistencies—Written terms, importance of—Non- 


delivery of goods—Action for damages—Delay in ` 
arrival .of goods through war, whether good defence— 
Conditional contract—Burden of proof of condition— 
Description and condition, difference x between— 
Damages, measure of—Goods arriving late—Market 
rate, whether to be calculated on due date or date of 
actual arrival o SAN ; oy: 


. 


` 


-of this breach of contract by th 
- anis. ~ 
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It isa well-recognized principle of construction of 
documents that when a contractis both in writing 
and in print, the part which isin writing will be 


operative as against the part’ which is in print if 


. there is an inconsistency between the two. [p. 267, cdl. 


1] 


“Although the fact that there was delay in the: 


arrival of goods owing to war conditions-may with 
success be pleaded in defence of a claim for delay 
in making delivery, yet it is not a good defence to a 
suit for non-delivery of .goods which actually arrived. 
ip. 268, col. 1.] i t 
~ The due date of the performance of a contract is 
the date which was in the contemplation of the 
parties at the time when the contract was entered 
‘into and not the date to which, owing to circum- 
stances beyond the control of either party, the actual 
performance had necessarily to be postponed but 
without any express agreement between the parties. 
[p. 268, col, 2.] - 

A contract for sale of goods is not cancelled ipso 
facto by the fact that the goods contracted for did not 
arrive on the due date owing to war conditions, [p? 
268, col. 1.] 

A party who alleges that a contract is conditional 
on the happening of a certain contingency must 
prove the existence of such a condition by.clear and 
unequivocal evidence. |p. 267, col 2.7 ae 

Where a contract contained a postscript; “Patterns 
and invoices as received shall be made over to you. 
We have purchased the goods from 8, S:" l 

Held, that the latter portion of the postscript was 
merely a description ‘of the ‘goods contracted for, 
and could not be so read as to mean that 
the sellers would ‘be absolved from their contract to 
supply if 5. S. did not déliver the goods to them or 


that they would be liable to supply only if S.S.. 


delivered the goods to them. [ibid.] 
. Appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated .the 21st 
July, 1921, - TE: l 
Messrs. Des Raj Sawhney and Sagar 
Chand, for the Appellants, - na ; 
: Messrs, Sardha Ram. and Jagan Nath 
‘Bhandari, for the Respondents. ©. 


JUDGMENT.—This suit was insti- - 


tuted on the 25th April, 1919, - by the firm 
of Debi Sahai Gulzari Mal against the firm 
of Ganeshi Lal-Kundan Lal, both of Delhi, 
in the Court of the. Additional Judge, 
Delhi, on the following allegations : 

That on the 26th August, 1917, the 
defendants sold to the plaintiffs 30 baleg 
of D-L white shirting of R. J.. Wood's office 
of May to November or December ship- 
ments; that in spite of the arrival of the 
goods and in spite of the’ demands tha 
defendants did not -deliver them to the 
plaintiffs. The plaintiffs, therefore, claim- 
ed Re. 15,606-4 0 as damages on ‘account 


e.defend- 


f en b Ta” 7 

. A ay ne; red A 
The defendants contested the” suit on 
two main grounds and those'are the only 


a ` 


grounds which have been argugd before ug, 
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The first ground was that the performance 
of the contract of delivery of goods by 
the defendants to the plaintiffs was con-. 
tingent on supply of the goods to the de: 
fendants by thefirmof Sham .Sunder-Sham 
Dass of Delhifrom whom. the defendants 
had purchased the goods sold and that 
the defendants: had not received the goods 
from that firm. The second ground was 
that the goods arrived late owing to the 
war and, therefore, the contract was can-" 
celled.or must be deemed to have - been 
cancelled, and in any case, the delay was 
excusable and no damages were còn- 


‘sequently claimable by the plaintiffs, - In 


the alternative it was contended that the 
damages should be calculated as on. the 
due date of delivery which, according to 
the defendants, was the normal date on 
which the goods were expected to be de- 
livered in Delhi. The plaintiffs had claim- 
ei damages as on the date when the goods 
actually arrived in Delhi. a T & 

The Oourt below held that the con- 
tract was not acontingent one as alleged 
and that the damages were to be ealculat- 
ed. according to the market rates pre- 
vailing on the normal date- of ..delivery 
and consequently awarded’ a decree for 
Rs. 6,952-3-0 with costs against the dé- 
fendants. The defendants have appealed 
from the decree, passed against them and 
the plaintiffs have filed cross-objections 
in respect of the damages disallowed by 
the Senior Subordinate Judge. 

The terms of contract in suit are to be 
found printed in the form supplied by 
the Delhi Hindustani Mercantile Associa- 
tion. After the printed matter the fol- 
lowing conditions were added in manu- 
script: i a AA 
. “Compliments from Ganeshi Lal. Kundan 


‘Lal to Debi Sahai-Gulzari Mal. 


“Thirty (30) bales of D 1 of white shirting 
of the office of R J. Wood at 20s8h. 24. - 
(twenty shillings and two pence) which’ 
we have purchased in the bazar have been 
cold to you, will receive net profit at the 
rate of Rs. 2-80 (rupees two anuas eight) | 
rer piece, all expenses in connoxioa there- 
with shall be borne by you. We will 
inform you about the arrival of the goods, 
You shall have to take delivery of the 
goods on payment in the Bank or the 
(importing) office. You shall be liable for ` 
interest on the draft from its due . date 
as also for the godown charges from the 
date of the arrival. of the goods. The 
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‘lower Oourt, and it is clear from ‘the, evi- 


terms of the contract shall. be the same as 
those of R. J. Wood. The goods shall 


be fresh. Patterns and invoices as received | 


will be made over to you. - We have 
purchased the goods from Sham Sunder- 
Sham Lal.” 

It was urged by the learned Oounsel 
for the respondents that the printed matter 


was not intended to be operative at all | 


in this case, but that the parties had 
agreed to the terms of R. J. Wood and 
that there was no evidence onthe record 
to show what those terms were. His fur- 
ther argument was that even if the terms 
in print were the terms of R.“ J. Wood, 
they were inoperative in so far as they 
were inconsistent with the manuscript 
part of the agreement. | With the second 
part of the contention we are in full accord. 
It is a well-recognized principle of con- 
struetion of documents that when a con- 
tract is both in writting and in print, 
the part which is in writting will -be 


operative as. against the part which is in 


print if there is an inconsistency between 
the two. We hold, therefore, that if tha 


printed part of the document before us © 


was’ intended to. be acted upon, it is 
operative only in so far as it has’ not 
ee superseded by the manuscript part 
of it. l ey 

As regards the first contention of the 
learned Counsel we note that the learned 
Senior Subordinate Judge and both: the 
parties assumed during the trial of the 
suit inthe Court below that the printed 
terms were the terms of R. J. Wood. 
The learned Counsel for the appellants 
strenuously contends that those were the 


‘in Delhi.was occasioned by the war. 
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dence of Mr, Gray, dated the 2lst Feb- 
ruary, 1921, that the delay in their arrival 


Mr. 


. Gray, has further stated that usually goods 


arrived from England in Delhi during 
1917 and 1918 in about two months. Mr. 


` Gray, we might mention, is the manager of 


R. J. Wood and Co. of Delhi. 


Now, taking the first ground on which ` 


the decree of the learned-Senior Subordi- 
nate Judge was attacked, we are of opinion, 


that the contract to supply the bales 


was not in any way contingent on their 
supply to the defendants by Messrs. 
Sham Sundar-Sham Lal. The party who 


alleges that a contract is conditional on 
‘the happening of a certain contingency 
must ‘prove the existence of such a con-. 
„dition by clear and unequivocal evidence. 


There is no oral evidence on this point 
except theo.. vague and unsatisfactory 
statement of the defendants themselves. So 


‘far as the written or printed portion of the 


contract is concerned there is no expression 
used from which such a condition can be 
inferred. .The only portion from which we 


_ were asked to infer such a condition was 


the second postscriptum which runs as - 
-follows: ‘‘Patterns and invoices as received 


“ shall- -be made over to you. We have pur- 


intended to be sold and to show that it was - 


terms. of R. J. Wood. In our opinion,- 


the contention of thelearned Counsel has 
force. If the terms of R. J. Wood had 
been different. from the terms of the 
printed form, the parties naturally would 
have given evidence as to what they were, 
and the learned Senior Subordinate Judge 
who had dealt with a number of. cases 
arising under similar contracts would not 


have accepted the printed’ terms as the 


terms of R J. Wood. -Most of the terms 
that are printed are, however, inapplic- 
able to the circumstances’ of -the case. 
- They mostly ‘apply to delay in shipment 


as opposed to arrival of .the goods in 


India, The goods in this case were. ship- 
ped on due dates, but were admittedly 
received in Delhi on various datés which 
are mentioned in the judgment of the 


chased the goods from Sham Sunder-Sham 
Lal.” In our opinion, this expression was 
used to describe the goods that were 


a bona fide transaction of sale and purchase 
and not a mere gamble. It is impossible to 


‘read this portion of the agreement to mean 


that the sellers would be absolved from 
their contract ‘to supply if Sham Sundar- 


Sham Lal did not deliver the goods to them ` 
-or that the sellers would be liable to supply 


only ifSham Sundar-Sham Lal delivered 
the goods to them. In our opinion the 
matter is so clear that no further comment is 
necessary. We might also mention that 
there is no reliable evidence to show that 


‘Sham Sundar-Sham Lal did not deliver the 


goods to the defendants, -The only state- 


menton this point is that of Joti Parshad, 


- statement as unreliable. 


‘defendant, who was examined as his owrf | 
witness. His answers to the questions asked: 


in cross examination show .a deliberate. 
attempt at concealment and prevarication, 
and we have no hesitation in rejecting this 
From the above it 
is clear that the defendants have failed to 
fulfil theirepart of the contract to deliver 


t 
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the goods, The plaintifis demanded the 
goods by means of notices in writing on the 
9th January, 1918, and 27th April, 1918; still 


the defendants declined to deliver the, 


goods, peek td : 
-, Having found that the defendants-appel- 
lants broke their contract to supply the 
goods to the plaintiffs-appellants in spite of 
the demands in writing:by them, the next 
.quastion that we have to determine ig 
whether the appellants ‘ara exonerated from 
liability to pay damages to the respondents 
owing to the delay in the arrival of the 
goods being admittedly due to - the 
circumstances arising from the war. It ig 
in evidence. that the goods actually arrived 
in Delhi. It might have been in the power 
of the respondents to cancel the contract 
when they found that the goods did not 
arrive on the due date, but there is no 
évidence that they did so. On the other 
hand their conduct clearly proves an inten- 
` tion to keep the contract alive in spite of 
the delay. We do not find any ground in 
. support of the contention of the learned 
Counsel for the appellants that the contract 
must ba deemed to have been ipso facto 
cancelled on the non-arrival of the goods on 
“the due date. There is no such condition 


oft 
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_ which the consignments actually arrived in 


Delhi, This is because the ‘market. ratea 
. It was contended by the learned Counsel 
for the respondants that in the case before 
us the due date of delivery was not the 
normal date when the goods were expeeted 
in Delhi, but that such -date was left 


-undetermined owing to the war and that the 
‘delivery was intended by the parties to be 


made whenever the goods actually arrived; 


in other words, that it was anticipated that - 


the goods would arrive late and, therefore, 


the normal daté of arrival was not in the. 


contemplation of the parties and that it was 
expressly agreed that the delivery could be 
made when the goods actually arrived 
irrespective of the time that may have 


*elapsed between the date of the contract and ` 


actual arrival. We do not think that the 
contract before us is capable of this 
construction. The ordinary date of arrival 
of goods from England to Delhi is- much 
less than two months, but Mr. Gray deposed 
at the trialofthe Court that the normal date 
of arrival during 1917 and 1918 was about 
two, months owing to the war, and it is not 


q 


he goods had gone up in the meantime. . 


’ 


P 


denied before us that in those days two . 


months’ after the date of shipment was 


in theagreement before usand ho authority ordinarily accepted asthe date of arrival of . 


has been quoted in support of the pro- 
position. The goods have actually arrived 
in Delhi and the contract not having 
been cancelled the appellants were bound 
to deliver the goods. The raagon of the 
delay might with success have been pleaded 
in defence of a claim for damages suffered 
owing to the delay in making delivery, but 
notin a suit for damages consequent on 
non-delivery of the goods .which actually 
arrived. In our opinion, therefore, the 
respondents were entitled to damages on 
account of the appellants’ breach of the 
contract. a. l 

` The next question is'as to the date on 
which the damages should be ealculated. 
It is common ground ‘that the damages 
‘should be calculated on the basis of 
difference between the agreed rates ‘and 
the market rates on the due- dates of 
delivery. The learned Senior Subordinate 
Judge has held that this date should he the 
date on which the goods were normally due 
in Delhi and has given the respondents a 
decree accordingly. The respondents, how- 
ever, are not satisfied and in the cross- 


objections claim that the .damages should - 


be assessed as on the respective dates on 


a. 


goods. In our- opinion, -the parties 
contemplated, when they entered into the 
agreement, that the goods would arrive in 
Delhi in about two months’ time from. their 


shipment in England and that was the date- 


of delivery of each month's shipment as 
agreed to by the parties. The delay that 
actually happened was not in the contempla- 
tion of the parties and- could not, therefore, 
be taken fixing. the due date of delivery for 
the- purpose of assessing damages owing 
to non-delivery.-’'The due date of the 
performance.of a contract is the date which 
-was in the contemplation -of the parties at 
the time when the contract was entered into 
and not the date to which, owing to 
circumstances berond the control of either 
party, the actual performance had necessarily 
to be poslponed but without any express 
agreement batween the parties, In our 
opinion there is no force in the croes- 
objecti :ns. 


We observe that-in the plaint the 30 


bales agreed to be sold have been split up 
into monthly instalments This has not 
been disputéd by the appellants, and it 
appears that by custom among the traders 
of Delhi the: manufacturers of the goods in. 
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such cases are allowed to apportion their 
consignments between thevarious purchasers 


and this appears to have been done in the 


case before us also, There was no question 


‘before us as to any mistake in the assessment. 


of damages. The only question. argued 
was whether the normal date of arrival of 
each consignment should be taken as the 
due date’ or the actual. date of arrival. 
We have already expressed our views on 
this matter. 

The result is that both.the appeal and 
the cross-objections are dismissed with 
costs. 

A. N. A. Appeal and cross-abjections 
re. A dismissed. ` 


LOWER BURMA CHIEF COURT. 
CIVIL MISOBLLANROUS APPEAL No. 8 oF 1921. 
December 21, 1921. 
Present:—Sir Sydney Robinson Kr., Ohief 
Judge, and Mr. Justice Maung Kin. 
MAUN G SHWE SA—ApeELLANT 
versus ` 


MA MO AND ANOTHER— RESPONDENTS. 
Burmese Buddhist Law—Husband and , wife— 


Divorce -Desertion of wife for twelve years, ‘whether > 


effects divorce—Hapress act, whether necessary. 
Obiter—Desertion bya husband of his wife’ for 
twelve years and failure to maintain her during that 
period is sufficient without any express act of volition 
to constitute a-divorce under the Burmese Buddhist 
Law. [p. 270, col. 1.] 
Pie of Fox, C. J., in Thein Pe v. Ü. Pet (1), approv- 


Me. Davis, for the ‘Appellant, 

Mr. Kyaw Din, for the Respondents. 

JUBGMENT.—This is an appeal 
against the order of the District Judge 
granting Letters to the estate of one Ma Po 
to her sister Ma Mo. 


The appellant who failed-to obtain Latters ` 


to the estate of Ma Po is her husband. 
Tt was alleged that some.thirty years ago 
he took a lesser wife- and left Ma Po and 
- went to Myingyan and that when Ma-Po . 
came to know of-it she went up to Myingyan 
and demanded a divorce in the presence of 
elders and that a divorce was agreed to and 
a deed of divorce was executed:- The deed 
was retained by Mı Po, but cannot now be 
produced, as it- had been missing. since Ma 
`Po's house was burat down, 

Evidence has been ‘produced by Ma Mo - 
as to this alleged divorce, 


It ia mot denied that the appellant took 
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ae Pa & . Qs 
“a lesser wife but he alleges that he visited 
Ma Po constantly. “at Letpadan and -lived 
with her for long periods together, and 
that she also visited him at Myingyan. He 
‘denies that there was any divorce, or that 
he ever deserted her. He, however, admits 
that for twelve years up to her death he 
gave her no.maintenance. _ 
Only one of the witnesses who was present 
atthe divorce is now alive, and he has. 
given evidence. He deposes to. Ma Po 
coming to him with reference to the divorce, 
to her asking for the address of a Pleader, 
to a meeting-of the elders, and to the: draw- 
ing up and execution of a deed of divorce. 
His evidence is criticized on the ground 
e that he is not ‘certain whether the husband 
was there, or whether he executed the docu- 
ment. This was a matter of over thirty 
years ago, and the witness left apparently 
beforé the document was completed. The 
learned District .Judge before whom he 
appeared is impressed by this evidence. 
He isarespectable old man, and we can 
see no reason for differing from the estimate 


| of this evidence that has been come to by 


the Court below. 


In addition to his evidence, there is d 

considerable body of evidence of neighbours 
wko knew Ma Po well and -who depose to 
the fact that her husband had never visited 
her, They were all persons who would be 
likely- to know, and we see no reason to 
doubt their evidence. 
— Onthe other side, one Maung Lun, an 
Ex Honorary Magistrate and Municipal Com- 
missioner anda man of some property des 
poses that he khew Ma Po and that they 
were fairly intimate. He saya he had never 
seen her husband until this case was start- 
ed and that he never saw anybody who was 
said to be her husband at Letpadan. 

The appellant's evidence goas too far. 
He tried to make out that he was not only 
a constant. visitor to his wife.and lived with 
her for long periods together, but that she 

also visited him at Myingyan. 


We are satisfied that this ia not true, and 
the evidence that has. been. produced to” 
support him is, no doubt, evidence obtained - 
for the purposes. of this case. But even if 
the evidence had not been sufficient to estab- 
lish a divorce by deed, we have the admitted 
fact that he had deserted her for twelve 
years before her death, and that he had 
failed to maftntain her during that period, 
This fact alone would, in our opinion, he 


“910 ; 
sufficient to constitute a divorce under the 


Burmese Buddhist Law, 
“We haye been referred to the well-knowne 


casa of Thein: Pe v. U Pet (1), which lays 


other co-sharers. [p. 271, col. 1.] 


- reversing that of the Munsif, 


down that mere desertion without any fur- 
ther or expressed act of volition would not 
be sufficient to dissolve the marriage tie. 
We do not think in this case that it is 
necessary for us to proceed on, the grounds 
set déwa by the majority in that case, as we 
are strongly inclined to the view that the 
position taken by Sir Charles Fox in his 
judgment was a correct exposition of the 
law. Had it been necessary, we would have 
referred this case to a Full Bench. But as 
we are satisfied that there was a valid and 
legal divorce outside the question of a 


e. œ > . d 
divorce arising from mere desertion, we do 


not think it necessary to take that action, 

We confirm the decree of the Court below, 
and the appeal will stand .dismissed with 
costs throughout, l 


A, N.A. Appeal dismissed. 
(1) 3 L. B. R. 175, 


OUDH JUDICIAL COMMIS- 
.SIONER’S COURT. ~ >. 
Spconp O1viL APrsaLs Nos. 168 AND 169 
or 1920. l 
September 15, 1920. 
Present:—Mr. Lindsay, J. O. ` 
THAKUR SINGH AND 0OTHERS— DETBNDANIS 
—APPELLANTS 
versus - 
NANHUN SINGH AND ANoTaER— 

PuaIntires— RESPONDENTS. 
. Co-sharers—Co-sharer .in` exclusive possession of 
specific plots—Right to remain im such possessio n— 
Interference by other co-sharers—Suit for possession, 
maintainability of—Presumption as to nalure of pos- 


session. io 
A co-sharer who has, by some arrangement with 


the other.co-sharers, been. allowed to take possession of 
and cultivate separate plots, is entitled to remain 
in possession thereof without interference by the 


A co-sharer in possession of specific plots must be 
presumed to be ‘in such possession by reason of his 


Sroprietary right. [ibid.] - a 
Pi Aopen froin ae decree .of the District 
Judge, Hardoi, dated the 22nd March, 1920, 
Sandila, dated 
26th August, 1918. si 
Mr. “Rasudeo Lal, for the Appellants. 
“Mr. JK. Banerji, for the Respondents. 
Jü DGMENT.—These appeals arise out 
of two- spite 


— 


THAKUR SINGH v. 


brought for actual possession - ` 


NANHUN SINGH. ` [105 1. 0. 1927). © 
of certain specific plots situated in a pattt 
called Ranjit Singh. The parties to the’ 


‘suit are admittedly co-sharers in the village’ 


and it has been proved asa matter of fact. 
that this Patti Ranjit Singh has never been 
divided by metes and bounds. The co- 
sharers are, therefore, in joint occupation. ` 
The case for the plaintiffs in each of the. 
suits was that they as co-sharers had been 
in cultivating possession of the ‘plots in 
dispute and thatin the year 1917 the de- 
fendants had turned them out by force. 
The suit therefore, was for recovery of pos- 
session, 
The defendants set up a number of pleas, 
all of which have been found by the Courts 
below to be false. They alleged partition; 
they alleged settlement of dispute by arbi- 
tration and other pleas in justification of 
their taking possession of the lands in dis- 
pute. This defence, as I have said, has 
baen overruled by both the Oourts below, 
The lower Appellate Court has found that 
the plaintiffs are entitled to actual physical — 
possession of these plotsiand, in my opinion, - 
that is a correct decision. lt is not denied 
that these plaintiffs are co-sharers in the 
patti. ‘The plaintiffs gave evidence that 
they had been in possession for a very long . 
time of the plots which they were claiming, 


_and at any rate so far as the’ documentary 


evidence is concerned it is clearly proved 
that they had been ih possession during the 
years 1319 to 1323 Fasit. How the defend- 
ants came to take posséssion was this. 

It appears that a one-half share in this un- 
divided patti Ranjit Singh belonged to a 
woman named Musammat Behsi, She made 


a mortgage of her share in the pati: to two 


persons Lala and Dina in the year 1872, 
Lala and Dina each took a mortgage of a > 
one-half of Behsi's share. In the year 1915 
Behsi seems to have madea second mort- 
gage of this property in favour of these 
defendants. The defendants brougot a 
suit for redemption, and redeemed the half 
share which had been mortgaged to Lala. 
It may be mentioned that these defendants 
themselvés claim to be the representatives ` 
of the other mortgagee Dina and so no suit 
for redemption of the portion mortgaged to 
him was brought. Now it seems that these 
defendants considered that they were 
entitled on the strength of this redemption . 
decree to go and take possession of the - 

specific plots of land in the possession of : 
these plaintiffs. 7 l 
Clearly the redemption of the mortgage - 
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by these defendants could give them no 
right to take possession of any specific 
plots in the village, the simple reason being 
that the mortgage could not in the circum- 


stances have been a mortgage of specific | 


plots. The patti being undivided and there 
having been no division by metes and 


. bounds no particular co-sharer can say that: 


he is entitled to exclusive possession of 
specific plots. This apparently is the only 
right which the defendants can put forward 

in order to justify their seizure of posses- 
sion and, in my opinion, the plea cannot 
succeed. It. has been argued, however, 
that it was for these plaintiffs to show that 
they were in possession of these particular 
plots otherwise than as mortgagees. In my 
opinion that is not the cass. ‘The plaintiffs 
are, as I have said, co-gharers in the village 
and when we find by evidence which has 


been accepted in both Courts that they have ' 


been in possession of specific plots the 
proper inference to be drawn is that they 
are in possession by reason of their proprie- 
tary right. It is well-understood’ that in 
an undivided patti like Patti Ranjit Singh 
co-sharers by mutual arrangement are allow- 
ed to take possession of and cultivate se- 
parate plots. That is the situation here, 
The plaintiffs by some arrangement of this 
kind were as proprietors in cultivation of 
the plotsin suit and they were, therefore, 


entitled to remain in possession without’ 


interference by these defendants who, on 
the strength of their mortgage-decree, can- 
not say that they are entitled to take pos- 
session of any particular plots in the patti, 
The decision of the lower Appellate Court is 
in both cases perfectly correct. These’ ap- 
peals fail and are dismissed with costs, 
ALN, A, Appeals dismissed, 
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PATNA HIGH COURT. 
Civit Revisions Nos. 322 AND 457 or 1926, 
i June 8, 1926. o 
Present:— Justice Sir Jwala Prasad, Kr., 
and Justice Sir John Bucknill; Kr. | 
-Sreemati SABITRI THAKURAIN—- 
— PETITIONER L- 
l < versus at 
F. A. SAVI—Opposita PArty, ` 
Civil Procedure Code (Act V of 1909), s. 151, 
0. XXIII, r. 8—Compromise, recording of—Procedure, 
pmission to comply with, effect of—Fraud—Inherent 


4 


i 
e ` 
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_ 273, col. 2.] 


-. on the 25th November, 19:4, The 
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power of Court: to set aside compromise—Case, whether 
can be heard before date fixed- for -hearing—A pplica- 
tron presented outside Court hours and not in Court 
house, whether validly presented. 

Rule 3 of O..XXLIT of the Civil Procedure Code 
requires that the Court should enquire into and be, 


. 


satisfied asto a compromise having been lawfully 


| arrived at and should direct that the compromise be 


recorded only after having ‘been so satisfied. ‘After 
the Oourt is satisfied that a compromise has been 
lawfully arrived at, the next stage is for the Court to 
-pass an order'that the compromise be recorded and it 
is-only after this has been done that the Coutt hag 


. power to pass a. decree’ in accordance with the com- 


promise so.far as it relates to the suit. The omission 
to comply with the requirements of the rule goes to 
the root of the jurisdiction of the Oourt to pass a 
“deerse in accordance with the compromise. |p. 276, col, 


A Court has inherent power to set aside a com- 
ean 4 16 is satisfied that the compromise wag 
rought about on account of a fraud practised 
‘the Court [p. 278, cols. 1 & 2.] a ea aa 


A. case fixed for a particular date cannot be taken ; 


up prior to that. date unless the parties consen 
such a course. [p. 274, col. 1.] P sent to 


A Court may hear a case outside the 


-_ 


usual place : 


of the sitting of the Court and beyond the Court - 


hours with the consent of the parties. 


But a petition : 


handed overtoa Judge at a place other than i 
usual place ofthe sitting of the Court and ween 


Court hours when the Judge is not holdin ) 
cannot be deemed to have been g a Court 


[Oase-law referred to.] . . 

Revision petition against orders dated the 
26th November, 1924, and 6th July, 1925, of 
the Subordinate Judge, Monghyr, directs 
ing a suit to be decreed in terms of a coms 
promiseand rejecting a subsequent ap- 
plication under s. 151 of. the Code-of 
Civil Procedure for setting aside the decree 
passed on the basis of the compromise. 


properly presented. {p, 


FAOTS,—The “properties in dispute bez 


longed to one Babu -Ugra Mohan Tha 

‘died childless in 1914. He was said ue 
left a Will leaving all his properties to his 
nephew Suraj Mohan Thakur. The exe. 
cutor of the Will took out Probaté-after 
contest by the deceased’s widow Srimatj 
Sabitri Thakurain. This lady instituted a 
suit.in 1920 for a declaration that the Will 
was invalid and that she was entitled to 
succeed to the entire property of her hus- 
band, impleading as parties to.the suit, the 
executor, the legatee Suraj Mohan Thakur 


` and ‘others. During the course of the suit 


there was a talk of compromise between 
the parties anda petition of compromise 
was presented {0 the Subordinate Judge 
ordinate Judge made a note on it nae 
following effect atonce ‘Filed before me 
at 5-12 P.M. and read over to plaintiff who 


~ 
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admitted the same” and on the next day 
recorded the following order on it: . “Peti- 
tion of compromise filed on 25th November, 
‘1924, after Court hours pul up to-day with 
“the consent of the parties. Ordered—suit 
be decreed’ in terms of the compromise. 
The Court-fees payable by the plaintiff 
will be paid by the defendant in a month 
and will be set off towards the maintenance 
allowed to -the-plaintiff.” On the 4th of 
‘December adecreein terms ‘of the com- 
promise was signed and sealed by -the 
= Court, or h eee oN 

The lady filed a petition before the 
Judge on the 7th of April, 1925, for setting 


aside the compromise and the decree under. 


"8. 151, Civil Procedure Uode, alleging among 
others that she consented to the compromise 
‘on. the solicitations of some of the defend- 
‘ants, that all the terms agreed to had not 
been inserted in the petition, and that the 
petition was presented without her author- 
ity. The petition was opposed by,the de- 


fendants. The Subordinate Judge who heard ` 


the petition considered it unnecssary to 
. hear the petition-on the merits and dismiss- 
ed it upon the ground that such an ap- 
plication was not. maintainable under s. 
151 of the Code. He was of opinion that 
the proper remedy of the petitioner was 
‘by way of a ‘separate suit. The lady 


filed ‘two revision petitions to the High . 


Court, one against this order’ of the 
‘Subordinate Judge and the other’ against 
the order passed on the 26th November, 
. 1924, directing the suit: to -bə decreed in 
terms of the compromise. - oe 

Mr. K. B. Dutt (with him. Messrs. Sultan 
Ahmad, M. Prasad, L. K Jha, K. P. Sukul, 
and N. C. Sinha), for the Petitioners in 
Oivil Revision No. 322 of 1925. i 

Mr. K. B. Dutt (with him Messrs. Sultan 
Ahmad and K. P. Sukul), for the Petitioners 
‘in Oivil Revision. No. 457 of 1925. 

Mr. Manuk (with him Messrs, S. N. Palit 
and S. Ghosh), for the Opposite Party - in 
Civil’ Revision No. 322 of 1925. : l 

Mr. S. N. Palit, for the Opposite Party in 
Civil Revision No. 457 of 1925, 

JUDGMENT.—[Their Lordships after 
Stating the facts proceeded as follows:] The 
contention ofthe lady is that-the order of 


the 2ath November, 1924, was ultra vires. 


and without jurisdiction. . In support of 
‘this contentiot- reliance has been placed 
upon r.3of O. XXIII of the Code of Oivil 
“ Procedure, 
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-the defendant. 


passed under O. XXIII, r. ð, 


| It is contended.that the order | 
passed by the Subordinate Judge decresing 


* [105 I. O, 1927] ~~ 
the suit in terms of the compromise does 
not show (1) that it was “proved to the. 
satisfaction of the Code” that the suit “in 
question was adjusted by any lawful agree- 
ment or compromise and (2) that the Court 
did not direct the compromise “to be, re- 
corded” in terms ofr.3 of O. XXIII re- 
ferred to above, and unless these two:con- > 
ditions were fulfilled the Court had ‘no 
jurisdiction to “paes a decree in accordance’ . 


-with the compromise petition handed over. © 
-to Mr. 


N.N. Chakravarti (Subordinate 
Judge) at the Railway Station at Monghyr . 
on the 25th of November, 1924. Jn support 
of this contention the learned Counsel on 
behalf of the lady has referred to ‘the 

case of Paban Sardar v. Bhupendra Nath © 
Nag (1). In that case the date for final dis- 
posal of the suit was fixed for the 4th May, 
1912, anda few days before that day, that 1s, 
on the 25th of April the plaintiff filed an 
application which was consented to by 
The prayer in the petition 
was that the suit be dismissed. The Court 
directed the. petition to be put up on the ` 
date fixed, the 4th of May, 1912, and: on 
that date the plaintiff filed afresh applica- 


„tion praying to withdraw his previous ap- 


plication on the ground that it was pro- 
cured from him by undue infiuence.. The 


Subordinate Judge before whom the suit 


was pending inquired into the matter and 
held - that there was no improper in- 


-fluence exereised upon the. plaintif, and 
-that he was bound by the terms of the 
application of the 25th April, 


He passeda . 
decree, dismissing the suit in terms of 


-that application. The plaintiff -appealed 


to the District Judge and a preliminary 
objection was raised as to“ the competency 
of the appeal by reason .of s. 96, cl, 
(3), of the Code of Civil Procedure which 
provides that no appeal shall lis from a 
decree passed by the Court with the con- 
sentof parties. This contention was sought 
to be met on behalf of the appellant by 
reference to O. XLIII, r..1 (m), which 
provides :for an appeal from an order 
“record- 
ing or refusing to record an agree- 
ment, compromise or satisfaction.” The 
lower Appellate Court overruled this 
contention on the ground that the appeal 
in question was not directed against 


the order recording the agreement but 
-against the decree in which that order 


(1) 33 Ind. Cas,.769; 43 O, 85 at p. 88, 


A 
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had been embodied and also upon the 
ground that the appeal from the order: 
was barred by the Statute of Limitation. 
Sir Lawrence Jenkins, C. J., and Chatter- 
jea, J., on 
“as follows: — | ae: 
, “A decreein-this case was passed by thé’ 
Subordinate Judge not after a hearing but: 


on the basis of a compromise, that is to’ - 


say, it was a’ decree justified, if at all, by 
-O. XXIII, r. 3: But when the terms of 
that rule'come to be examined, it is apparent 
that a decree can be.passed only after. 
there has been an order that the compro- 
mise be recorded. -This is not a mere matter 
of form. It has an important. result. If 
the decree is in accordance with a record- 
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appeal. by the plaintiff observed | . 
< : =- ‘by Sir.. Lawrence Jonkins, O. J., in the 
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be recorded: The Court has only p&ssed 
a decreein accordance with the compro- 
mise. It.is difficult to distinguish the 
‘order passed in the present case from that 
which was'thesubject-matter of the decision 


Calcutta case referred to above, 
~ Another contention of the petitioner 


‘before us is ‘thaton the 26th of Novem- 


‘ber, 1924, the day on which the aforesaid 
‘order was passed the Court had no jurisdic- 


. tion to také up the case, It is said that 


the petition was handed over to the: Sub- 
ordinate Judge at the Monghyr Railway 
Station after Court hours and. without 
‘any previous appoittment consented to 
by the parties for the case to be taken 


ed compromise, then it may well be con- up at.the Railway Station. The Subordij- 


tended that the provisions of s. 96, cl. (3), 
, of the Code applied, and the person feeling 
himself aggrieved by such a decree may 
be without the remedy ofan appeal ‘from 
that decree............ [n this case there was 


no order that the compromise be recorded; | 
and accordingly there was no order from 


which an appealcould be preferred. -And 
as there was no order, so there’ could not 
be a deeree under O. XXIII, r. 3. .The 


maintains thathe did not enter into this- 
compromise he has not had the opportunity 
which the law provides of discussing this 
question not only in the Court of first in- 
stance but, if necessary, in the Court 


of Appeal. The appellant, therefore, appears ` ` 
a distinct `. 


to me to be a .person under 
grievance and none the-less." because -ap- 


parently the learned Sul ordinate Judge - 


. 


thought badly of him”. ak a j 

The case was accordingly remitted to the 
Court of first instance in. order. that. it’ 
‘might be determined according to law. 

Mr. Manuk, on behalf of the opposite 
party, distinguishesthis ruling upon the 
ground that the order in the present case 
-ordering the suit to be “decreed in terms 
of the compromise’ is an order directing ` 
in effect that the compromise be recorded, 


though not said so in sò many words. - 4 


Rules of O. XXIII distinctly requires 
two things to: be done when it is proved: 
to the satisfaction of the Court that the 
suit has been compromised—~(1) that the 


nate Judge casually happened to be at 
the. Railway .Station and the making 
over of the petition to him was not 
a legal presentment of it to a Court. 
Rsference: is made to the General Rules and 
Circular Orders of this Court, Volume I 
(Qivil), r. 9, ab page 3, which says— 

“ Patitions,, applications, etv., 
always be taken in open Uourt, and usually 
at the commencement of the daily ‘sitting 


pa ` nd 


result has been that though’ the plaintiff -of.the Court.” 


Rule 9, at the preceding paga 2, says— 

“Without ‘the consent of the parties and 
in the absence of urgent necessity no civil 
‘trial should proceed on Sundays or holidays 


‘gazetted under s. 15 (2) of Act XII of 1887.” 
It is conceded that with the consent.of 
the parties the .Court may hear a case 


outside the usual place‘of the sitting of the 
‘Court and beyond the Court hours; but it is 
contended that in this case there was no 


over at the Rajlway Station, according to the 
contention of. Mr. Dutt for the petitioner, 
was not validly presented to the Court. If is 
said that the Subordinate Judge received it 
as a mere custodian thereof and in order 
‘to have jurisdiction to dispose of, it’ in 
accordance with law the application should: 


“have been formally. presented to him 
in Court on a subsequent date and heard: 
‘and disposed of in the presence of the 
‘parties or their duly constituted legal 


represéntatives, The petition bears the 


should - 


Court shall order such “compromise to ba ' seal of the Oourt, dated the 25th November, 
recorded and (2) that it shall pass a decree ‘125, and it’ isnot known whether the 
in accordance therewith sofar as it relates + Subordinate: Judge had theseal with him 
to the suit. In this case there is no order at the time: when he was atthe Railwa 

of the Court directing the compromise to ’ Station, or that he. sealed it on that date at 


‘18 l : 


such -consent previously, given by. the . 
‘parties. The petition in question handed 
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his House after returning from the station 
or whether it was sealed on the following 
day though antedated. The -petition in 
question though presented to the Subordi: 


' > pate Judge on the 25th of November should 


not be deemed to be on the minutes of the 


= Oourt proceedings on that date. The Subordi- 


nate Judge himself did not treat it to be so 
and consequently he did not pass any 
formal order upon the petition on the 
25th of November’ though the parties 


were present -before him. If the petition. 


wasa vaild presentment on the 25th of 
November at the Railway Station there was 
nothing to prevent the Subordinate Judge 


from taking it then and there and disposing 


of it by passing a judicial order, He. does 


not even direct the petition to be taken up, 
he note of: 


on the date fixed in the case. 
the Subordinate Judge of the petition 
having been filed before him at the Railway 
Station on the 25th of November cannot in 
‘any sense be construed to be a judicial 
order. This is also apparent from the 
opening sentence of the order-of the 26th 


| November wherein the Subordinate’Judge 


BAyS— l o Pa 

“Petition of compromise filed on 25th 
November, 1924, after Court hours (not a 
valid presentment) put up to-day with the 
‘consent of the parties;” 


The Subordinate Judge, therefore, con- 
sidered the petition as a formal presentment. 
to the Court on the 26th of November in 


‘terms of the General Rules and Circular 
' „Order referred to above. He was also cog- 


-nizant of the fact that the petition of the 
25th of November could not be taken up in 
his judicial capacity “without the consent 
of the parties” for that was not the date 
.fixed for the hearing of the case. - In 
order, therefore, to give him. jurisdiction on: 
the 26th of November to deal with ‘this 
‘petition, he invokes - the aid of “the 


consent of the parties.” It- is well-known 


and in fact it isan elementary principle of 
law that a case fixed ona particular date 
cannot be taken up prior to that date unless 
‘the parties consent to it. It is nobody's 
, case that the parties were present in Court 
personally on that day ‘and certainly the 


“ lady. petitioner was not present in Court in 


person. “With the consent of the parties”. 
' yeferred to in the order.in question must 
not be understood in its literalsense as a 


consent having been given by the parties . 
in person, It includes a consent given by 


ha 
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‘having been filed does not say so. 
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their. duly constituted agents, such as . 


-Pleaders, Advocates, etc.;for any.act or ap- 
‘pearance required to be done by parties may 


- be done ontheir behalf by their duly’ con- 


stituted recognized agents (videO. III, r. I, of 
the Code of Civil Procedure), The Subordi- 


‘nate Judge knew that the parties were not 


personally present before him on the 26th of 
"November; at least the lady was not present 
and, therefore, the petition was not put up 


on that date with the consent of the parties `: 


‘themselves. 


‘the consent of-the parties, obviously means 
with the consent of the legal advisers of 
the parties. o oo 


The question then is whether the petition of 


-compromies was taken up by the Courton the: 


’6th of November, aday prior to thedatefixed 


: for hearing of the case, with the consent of 
‘any duly constituted Pleader or agent on be- 


half of the lady. There was no consent given, 


on the 25th of November when the petition | 


Hence the Subordinate Judge - 
when he says that it was taken up with 


~~ 


was handed over to the Subordinate Judge ` 
at the Railway Station, by the parties or, 


their Pleaders for the petition to be taken 


up on the 26th, for the Subordinate Judge. 


while noting on the petition the fact of 1ts 


also obvious from the order recorded in the 


‘order sheet on the 26th of November. 
‘Mr. Dutt contends thatthe lady had already 


left Monghyr and that shehad not authorised 


any Pleader or duly constituted. agent to’ 


consent on her behalf to the case being 
taken up on the 25th of November and to 
agree to the disposal of the case in accord- 
ance with the petition.: He refers to the 
vakalatnamah or the power-of-attorney 
given, by the lady-in favour of the Pleaders, 
Babu Hito Rai and Babu Kedar Nath Bose, 


to conduct her case. This vakalatnamah ex- 
pressly says that the Pleaders. shall not file - 


‘Petitions of compromise or withdrawal of 
suit petitions for reference to arbitration.” 


It is contended that under this ‘power-of- ` 


attorney the Pleaders of the lady had no 
right or power to present the petition in 
question or to consent to its being taken up 
on the 26th eof November. Mr. Dutt relies 
for this contention upon the case of Thenal 
Ammal v. Sokkammal (2). In that case a 
petition of compromise was filed purporting 


‘to have been agreed to on behalf of the 
_-parties. It was signed by the Pleaders of the 


oe 


(2) 41 Ind. Cas, 429; 41 M. 233; 22 M, L, T, 149, 


This is | 
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parties. A decree wâs' passed in termsof the:- does not give, authority- to`-tħe- Vakil, to: 
compromise petition and on an objection by, enterinto the compromise without reference. 
the plaintiffs the compromise decree was set-. to, his clients.” . ; , 4 
aside upon the ground thatthe Vakil who’. This is exactly what his Lordship Sir 
signed and presented the petition had no’: Lawrence Jenkins, ©. J‘, meant when he, 
right to doso.under the terms of the power-. held in the case referred to above [Pabam, 
of-attorney which contained a ‘provision Sardar v. Bhupendra Nath Nag (1)] that the, 
authorising the Vakil “to present, if ne--'provision in the Code of recording the com-, 
cessary, petitions for razinama, for with- promise is nota mere matter of form but of, 
drawal and referring to arbitration oe to ‘substance, TE i - 
sign the razinama petitions, ete.” Ib.was- : q avs in her petition *under 
held that the aforesaid stipulation’ did © g, Tsi a Code of Givil Procedure that 
not give authority to the Vakil to enter. ghe did not authorise Babu Hito Rai-(whom 
intoa compromise’ without reference to his she had befriended for the purpose of this: 
clients. -The compromise was sought to be case) to file-the compromise petition in .- 
supported upon the ground that there was Question or to agree to the case being: 


inherent power In the Vakil to enter into. taken up on the 26th of November or 
the compromise and to withdraw the suit. to actin any manner in connection with 


mee the compromise of the suit. The case was 
client. The contention was overruled upon- fixed for the 27th November, . 7 
the ground that “it is-not the ordinary, «|... ae : 
duty of an Advocate to negotiate terms,” - It ig dificult to appreciate the anxiety of 
without reference to his client, ‘withthe the Subordinate Judge to expedite the dis- 
opposite party. Sucaan actionis calculated posal of the application filed before him on 
to place the practitioner in a false position.” the 25th November at the Railway Station 
The léarned Judges observed that it was. before the 27th of November, the date 
not desirable that such a power should be fixed for the hearing of the case, Thera 
vested ina Vakil or Advocate ia-the interest is nothing to prevent a petitionof this _ 
of the profession, nor it isin consonance- nature being filed previous to the date fixed. 
with the highest ideals of the profession or” -for the hearing of the case, but there should 
of justice. It was further pointed out that, be a good justification for disposing of thé 
. ib is for these reasons that O. XXIII, r. 3,. application or the suit before the date. 
expressly says that there should be an fixed for the hearing of the case. In this 
inquiry as to the terms being lawful or not case the defendants were six in number on 
and that the Court should direct formally the date the compromise petition was filed 
a compromise to be recorded after its hav- and almost all of them save perhaps defepd- 
ing been satisfied that it. was alawfulcom-- ant No.6 had filed written statements and 
promise. Their Lordships observe as:fol-` had raised issues in. the case resisting the . 
lows:— ` ee 2 -- -claim of the ` plaintiff’ ‘The compromisé 
“Itis pointed out byall the Lords Justices ‘petition purports to deal with the dispute 
ihat the Court has plenary powers:in any between, the plaintif and defendants Nos. 1 
case to inquire into the justness or bona .and 2. The case was fixed for the 27th: of 
“Ades of the settlement reported :to it. In November and, therefore, it is not ‘under- 
this country such a power should be exer- ‘stood why, supposing there was consen 
ised by the Court even more largely. than, on behalf of only the plaintiff and defend- 
in England. ‘It is for that reason. that the “anta Nos. land 2, the case was taken up 
intermediate stage of recording the com- on-the 26th November before the date fixed 
promise is -introduced in the Oode, We for its hearing. Apart from anything else 
‘are afraid that Courts seldom appreciate .the result has been an anomalous decree 
the significance of ‘this provision. At prepared by the Court below. On that date, 
any rate, we are satisfied that in this. the 26th November, the Court obviously, 
case the importance .and necessity of „did not know that there was any other 
-recording the compromise was not re- | person impleaded in the suit or interested 
-alised by the Subordinate- Judge. We. in it except the plaintiff and defendants 
‘must hold that there has not been a suffi- :Nos.land2, The learned Subordinate Judge 
cient inquiry into the question whetherthe -obviously did not even know whether all 
‘compromise was authorised by the appel- the, parties had or had not entered into 
‘ante, especially as we hold that the vakalat ‘any settlement of the case, .In the ordeg 


by his mere engagement ôn behalf: of his 


` "quoted above | 
` the provisions of the rule has affected the 
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ue question he seems to have been under 
the 
‘disposed of not -only as between ,the 
plaintiff and defendants Nos. 1 and 2, but 
so far as all the other defendants were 
eénecerned, or else there would have beén 
gome order passed with regard to the other 
. defendants. It may be that those defend- 
ants after the compromise had no interest 
. in the litigation. 
iff could not press her claim against those 
defendants after the compromise in ques- 
| tion; still the suit had to be disposed of 
so far as those defendants (Nos. 3 to 6) 
= were concerned either, by dismissing the 
suit against them for want of evidence on 
behalf.of the plaintiff or on account of 
her not pressing the case against them. 
The plaintiff claimed certain reliefs against 
defendants Nos. 3 to 6. The-Court should 


+ 
t 


have recorded an <order. disposing , of. 
those reliefs including. directions. as to 


costs. If it was meant to dismiss the suit 
against them an order to that effect should 
bave found ‘place in the order passed on 
the 26thof November and thedecree which 

followed it. In order to-avoid such a 
- mischief r. 30f O. XXIII requires that the 
Court should enquire intoand be satisfied 
as to the compromise having been, law- 
fully arrived at and should direct that the 
compromise be recorded only after having 
‘been so satisfied. The omission to comply 
“with the requirements of that rule goes to 
- the root of the jurisdiction of the Court to 


‘pags a decree in accordance with the com-, 


promise as has been ‘held in the. ruling 
The ‘non-compliance with 


‘authority of the order of the Subordinate 


Judge, dated the 26th November, 1924, and - 
of that 


the decree passed on the basis 
order. — l l 

The plaintif complains thát if the case 
were taken up on the, 27th of November, 
‘the date actually fixed, and had the Court 
made enquiries about the compromise peti- 
‘tion'it would have come: to know that the 
‘lady had no authorised Pleader or agent 


“34t9 act in the ‘matter of compromise and 


- ethe Court would then have withheld its 
-sanction to the compromise and would not 
‘have directed adecree to be prepared in 
‘terms thereof. The suit would have then 
proceeded in its ordinary course. What 
‘would: have been the result of the suit on 
‘the 27th of November, the date -fixed for 
its hearing, we. need not conjecture., That 
as Sf 5 
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„was the’date fixed not for-disposing of the 
case on merits but for hearing the parties: 
on preliminary issues Nos. 6 (a)'to6 (e) 


ein pursuance oforder No. 121 passed by: 


the Subordinate Judge on the 5th of No- 
vember, 1924, The plaintiff was aggrieved 
by this order and had to come to this 
Court in revision objecting to the procedure 
adopted by the Subordinate Judge, diréct-. 
ing the issues.to be tried piecemeal. She — 
-had obtained a rule from two learned Judges 
of this Court (Mullick and Kulwant Sahay, 
JJ.) on ‘the 18th November, 1924, andthe . 
Subordinate Judge was called upon to 
give an explanation as to the procedure - 
adopted by him.’ This Court further 


‘ directed that the said preliminary issues’ 


should not be: heard until further orders 
"of the Court. The Subordinate Judge sub- 
mitted his | 
November, 1924, and until the matter was 
disposed of in this Court the Subordinate 
Judge could not hear the parties upon the 
aforesaid preliminary issues on the 27th of 
November, 1924, As a matter of fact, on ` 
the 28th November, 1924, the rule was 
made absolute and the order was’ passed 
by this Court directing the Subordinate 
Judge not to hear issues 6 (a) and 6 (b) 
and a letter to’ that effect’ was already. 

issued. Tbe High Court, of course, didnot. ' 


. know of. what had happened in the mean- 


time in the Court of the Subordinate Judge 
on the 26th of November even before the 
date actually fixed for the hearing of those 
issues, namely, that the suit was disposed: 
of in terms of the compromise petition, 
The Subordinate Judge knew. very well 
that the matter was pending in the High 
Court on the date he disposed of the suit. 
This is another reason why he should not 
have disposed of the compromise petition 
except on-the date fixed for the hearing of 
those issues, ` Wa ; i 
Mr. Manuk on behalf of the opposite ' 
party contends that the petition of com- 
promise is in vernacular and that every page 
of it was signed by the lady. and read out 
to her atthe Railway Station;. she admitted ` 
its correctness; it must, ‘therefore, be pre-. 
sumed that she was fully aware of the ` 
contents of the petition and it isnot open - 
to her to contend that the petition doeg 
not contain all the terms agreed upon 
between the parties. These’ facts have, 
however, not been investigated. The lady ` 
repudiates these facts and says that she 
was deceived into the belief that the petis 


explanation on the Zlst of. ês 
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tion contained all the terms and that when 


it wag read out to her she did not catch, 


the words being inthe waiting room and 
the person who read it baing outside on the 
platform. at some distance. 
vestigation the Subordinate Judge assumed 
these facts to be correct for the purpose of 
his order. Therefore, we are not in a. posi- 
tion to give effect to thecontention of Mr. 
Manuk. | 

Again, Mr. Manuk says that this petition, 
though not actually handed over to the 
Subordinate Judge at the Railway Station, 
the lady must he presumed to have known 
it. She,-on the other hand, says that she 
did not present it nor did she authorise 
anyone to present it and suggests that if 
was handed over to the Subordinate Judge 
fraudulently by the opposite party at the 
Railway Station in order to obtain an ad- 
mission from her hurriedly without letting 
her know thecontents of the petition. This 
again is a contentious matter and has not 
been investigated. 

Mr. Manuk also contends that the omission 
ou the part of the Subordinate Judge to 
record any order with respect to ths 
relief sought against defendants Nos. ‘3, to 
6 does not vitiate the order of the Subordi- 
nate Judge so faras the plaintiff and de- 
fendants Nos. 1 and 2 are concerned. He says 
that the irregularity doesnot go to the root 
of theease. In this view he distinguishes 
. the cases cited on behalf of the petitioner 
[Malchand Boid v. Osman Ali Mondal (3), 
Taraprasanna ‘Sarkar v. Kalikamohan 
Sarkar (4) and Gobind Chandra v. 
Bhagabat Sardar (5)}. In the firat case the 
mortgage itself became infructuous on 
account of the personinterested in the mort- 
gage not having been properly represented, 
in the compromise entered into by- the 
mortgagor andsomeof the mortgagees and 
hence the compromise decree was set-aside, 
The other two cases related to suits for par- 
tition between co-sharers some of whom had 
not joined the compromise; consequently 
the compromise was set aside. 

Tt is also said that the parties not repre- 
sented in the compromise, that -is, defend- 
ants Nos. 3 to 6, have not made any objec- 
tion, while in the present case the lady who 
took benefit under the compromise is the 


(3) 80 Ind. Oas. 307; 380. L. J.272; A.L R. 1924 
Cal. 159. 
(4) 75 Ind. Cas. 319; 380. L. J. 111; A. I. R.1924 


Cal. 80. 
(5) 27 Ind, Cas. 242, 
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"means of a separate suit, 


‘in those cases. 
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objector and wants toresile from the com- 
promise. Bethatas it may, the Subordinate 


Judge in the present case did not comply 


with the imperative directions contained in 
the Code of Civil Procedure in dealing with 
the compromise in question. He did not 
inquire as to whether it was lawfully enter- 
ad into or not and hedisposed of it in the 
absence of the plaintiff and ona date not 
fixed for the hearing thereof, 

The order of the Subordinate Judge of 
the 26th of November, 1924, is, therefore, 
not only bad in law but is without jurisdic- 
tion and the decrees prepared-on the basis 
of itis equally so. It seems from the sum- 
mary order passed by the Subordinate 
Judge that he did not at all bestow his 
mind tothe consideration of the compro- 
mise and its terms and did not realise the 
scope of thesuit and the parties concerned 
init. The compromise was, therefore, not 
judicially disposed of and the order passed 
by the Subordinate Judge lacks in judicial 
sanctity and the plaintiff can very well seek 
to avoid the order as well as the decree pass- 
ed on the basis of it. 


The plaintiff applied under s. 151 of the 
Code of Civil Procedure to have the order 
set aside. The application was made before 
the Subordinate Judgé, Mr. N. N. Chakra- 
varti, who had passed the ‘order directing 
the suit to he decreed in terms of the com- 
promise. On the prayer of the opposite. 
party he directed the question regarding the 
maintainability of the application to be dis- 
posed of first. At this stage the case was 
under the orders of the District Judge trans- 
ferred to the file of another Subordinaie 
Judge, Mr. R. ©. Choudhary. He held 
that the application did not come under s. 
151 of the Code of Civil Procedure and that 
the remedy, if any, tothe petitioner was by 
The Subordinate 
Judge has referred to anumber of authori- 
ties cited before him on both sides. There 
is no doubt as to the principle enunciated 
In Basangouda Hanmant- 
gouda. v. Charchigtrigouda Yogangouda 
(6) a consent decree was set aside under 
s. 151 of the Code upon the ground 
that the Pleader who signed it on behalf of 
the defendant was not engaged by him nor 
had he any authority to sign the petition 
The vakalatnamah tiled in the present Bags 
not only does notconfer any power to sign 
any compromise petition or to enter into 


(6) 5 Ind. Oas. 968; 34 B. 408; 12 Bom. L. R. 223, 


— 
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any compromise but it expressly says that 
the Pleader shall not enter irito any compro- 
mise or sign or present any application com- 
promising or adjusting the ‘suit on behalf 
ofthe lady. Pleader Hito Rai had no power 
to filethe compromise in suit. I fail to 
understand why the principles of this ruling 


should not be applied to the present case. 


The ledrned Subordinate Judge does not 
apply it upon the ground that the petition 
was signed by the lady and. was presented 
at the Railway Station. He has not taken 
inte account the fact that the petition was 


actually taken up on the 26th of November- 


in the absence of the lady and without any- 
body to represent her oner behalf and that 
it was taken up ona date not fixed for the 
case without any valid consent by her oron 
her behalf by any duly authorised Pleader. 
It is conceded by the learned Subordinate 
Judge upon the authorities quoted by’ him 
that a compromise can beset aside if it 
was brought about on account of any fraud 
practised upon the Court. It seems that the 
learned Subordinate Judge did not know 
that the Pleader had no authority to consent 
to the case being taken upon the 26th of 
November or to act on behalf of or repre- 
sent the lady in connection with the com- 
promise petition on the 26th of November. 
He had no vakalainamah authorising him to 
act on her behalf in connection with the 
compromise. This is a fraud practised upon 
the Court, for if the Court had known this 
it would not have acted upon the compro- 
mise and. directed the suit to be decreed in 
terms thereof. The Subordinate Judge was 
under the belief that the petition of compro- 
mise contained allthe terms to which the 
lady had consented. This belief was induc- 
ed on account of the petition having been 
read out to her at the station when she was 


in the waiting room. The lady repudiates 


the compromise on the ground that she did 
not catch the words when the petition 
was read out to her, she being in the 
waiting “room and the petition being 
read out - to her from the. platform 
outside. There is no investigation or 
inquiry upon this point and her allegation 
has been assumed by the Court below to -be 
“correct. Assuming her allegation to be true, 
the Subordinate Judge was deceived into 
the belief that the terms of the compromise 
-were fully read out to her and that she had 
consented to'all the terms. This is, there- 
fore,a fraud practised upon the Court. 

The casé, however, stands upon -a much. 


> 
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higher footing. Section 151 refers to the in- 

‘herent power of the Court whichit always 
possesses to make such orders as may be 
necessary for the ends of justice or to prevent: 
abuse of the process of the Court. The 
present case comes well within this section, 
‘and the Subordinate Judge had power to set’ 


‘aside the order of the 26th of November, 


1924, being illegal and ultra vires, for the ' 
reasons already given. The principle has 
been enunciated by their Lordships of the: 
Judicial Committee in Debi Bakhsh Singh 
v, Habib Shah (7). ; | 
The result is that the order of the Sub- 
ordinate Judge, dated the 6th of July, 1925, 
dismissing the application of the petition 
under s. 151 of the Code of Civil Pro- 
cedure should be set aside, His order of 


the 26th of November, 1924, directing the `' 
“suit to be decreed in terms of the compro- 


mise and the compromise decree must also 
be set aside, and the case restored to its 
original number to be taken up from the 
stage at which. the compromise was filed 
and disposed of in accordance with law.. 
This is the only order possible in the cir- 
cumstances of the case as was pointed out by 


_ their Lordships Jenkins, O. J. and Chatter- 


jea, J , in the case of Paban Sardar v. Bhu- 
pendra Nath Nag (1). 

It is accordingly ordered that Civil Revi- 
sions Nos. 322 and 457 of 1925 be allowed 
with costs throughout. | 

It is regrettable that the parties have not ° 
come to terms although attempts were made 

. by this Court and the terms were also al- 
most settled; the difference was very small’ ` 
between the parties. The protracted litiga- 
tion ever since the death of the husband of 
the lady in 1924 has been ruinous to both 
the parties and the lady has-been reduced | 
to pauperism. It is hoped that better sense 
will prevail and the parties will even now 
settle their dispute. ; 

Z. K. Petitions allowed. 

(7) 19 Ind. Cas. 526; 35 A.:331; 40 I. A. 151; I7. O. 
W.N. 829; 11 A. L. J. 625; 18 C. L. J. 9; 15 Bom. L. 
R. 640; 14 M. L. T. 33; (1913) M. W. N. 566; 25 M. L, 
J. 148; 16 O. O. 194 (P. C.). , ' 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 499 
oF 1925. 

February 9, 1927. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Cammiade. 
JOGESH CHANDRA RAY—PLAINTIFF— 

- APPELLANT 
versus ; 
SHARFADDIN AHMAD AND OTHERS— 
DEFENDANTS — RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 3 (8), 74— 


Abwab—Tests—Construction of contract—Stipulation 
to pay two he-goats or their price besides cash rent, 
whether abwab. ' 

Real abwabs are payments or deliveries, sometimes 
fixed and customary and sometimes arbitrary and 
uncertain, which were not agreed upon between the 


parties as consideration for the use and occupation” 


of the land. [p. 283, col. 1.] 

The question whether an imposition on a tenant is 
an abwabor not depends in each case upon the 
proper construction of the contract between the parties; 
and if upon a fair interpretation of the contract it 
can be seen that a particular sum is specified in the 
contract or agreed to be paid as the lawful con- 


sideration for the use and occupation of the land, ' 


ie, if it is really part of the rent although not 
described as such, the landlord can recover it. [p. 282, 
col. 1.] - . 

Pea Singh Dudhuria v. Krishna Behari Biswas 
(15), followed. , 

[Case-law reviewed. | 

Where a kabuliyat after stating that the rent will 
run atthe rate of Rs. 97-8 annas proceeded as fol- 
lows: “In addition we shall be bound to deliver 
two he-goats at the time of Dusserah Puja; in 
default we shall pay Rs, 2-8 annas price thereof”, and 
fixed the total jama including the price of bhet and 


casses at Rs. 106-1-6: 
Held, that the Rs. 2-8 annas mentioned in the 


kabuliyat as the price of the he-goats was not an 


abwab. |p. 283, col. 1.) ; ote 
Appeal against the decree of the District 


Judge, Chittagong, dated the 24th Septem- 
ber, 1924, affirming that of the Officiating 
Munsif, Second Court, Satkania, dated the 
17th May, 1923. a < 
Dr. Jadunath Kanjilal and Babu Nripen- 
dra Chandra Das, for the Appellant. 
Babu Narendra Kumar Das, for .the Re- 


spondent. 


JUDGMENT. 
- Mukerji, J.—The substantial ques~ 
tion in controveray in this appeal is whether 


Rs. 2 8 annas mentioned in the respondents’ ` 


kabuliyat as the price of two he-goats which 
are annually deliverable at the time of the 
Dussera Puja is an abwab. 


The relevant provisions of thé Statute are - 


the following:— 


Section 54 of Regulation VIII of 1793 laid | 
down that all existing abwabs should be. 


consolidated with the asal jama into one 
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‘tion of any new abwab or mahtut upon the 


*raiyats upon any. pretence whatever upon 


pain of a penalty: of three times the 
amount imposed for the entire peridd 
of: the imposition; and s. 61 enacted 


.thatin the event of any claim being preferr- 
ed by proprietors 


of estates... 
engagements wherein the consolidation of 


“asil, abwab etc. shall appear not to have 


been effected they are to be non-suited with 
costs. Section 3 of Regulation V of 1812 
which altered some of the provisions of 
Regulation VIII of 1793 declared that no- 
thing therein’ contained should be con- 
atrued as ' sanctioning or legalizing the 
imposition of arbitrary or indefinite cesses 
whether under the denomination of abwad, 
mahtut or any otherdenomination, By Act X. 
of 1859 s,10,and Act VIII (B. C.) of 1869, 
s. 11, exactions beyond the rent specified 


. in the patta subject the landlord to damages 


not exceeding double the amount of such 
taxation. Section 61 of Regulation VIII of 
1793 and s.3 of Regulation V.of 1812 were 
repealed by s. 1 of Act XVI. of 1874. 
Section 74 of Act VIII of 1885 says: ‘‘All- 


` impositions upon tenants under the de- 


nomination of abwab, mahtut or other like 
appellations, in addition to the actual-rent, 
shall be illegal, and all stipulations and 
reservations for the payment of such shall 
be void.” It should be remembered that 
this Act repeals sa. 54 and 55 of’ Regula- 
tion VIII of 1793 (vide Sch. 1), without 
enacting any provision about the consolida- 
tion of rent of the whole with the asil 
into one entire sum. The position then, 
apart from authorities, is that now in all 
cases about illegal cesses, the question will 
primarily turn about the meaning of the’ 
words ‘actual rent used’ ins. 74. 


The authorities bearing upon the point 
are too numerous and varied and are far 
from being reconcileable, but it is not 


impossible to deduce from them one con- 


sistent principle which, however, does 
not take us beyond the words of sg. 74 
itself. , ~ £ < 

The law assumed a somewhat settled state 
under the Full Bench decision of this Court 
‘in the case of Chultan Mahton v. Tiluk- 
dari Singh (1). ‘There were formerly deci- 
sionsin which the stringent provisions of 
the Regulations were not strictly given 
affect to, e. g., Jeeatoollah Paramanick v, 


(1) 110. 175; 5 Ind. Dee. (wv. s.) 876. 


f 
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J ugodindro Narain Roy (2) where the de-.. 


. mand was of a céss over and ‘above the 
. original rent and. the ryot consented’ and 
, contracted to pay it:-Juggodish -Chunder 


Biswas v. Turrikoollah Sircar (3) which was 


the case of a parabi; Budhna Orawan. Mah- 
toon v, Jemadar Baboo Juggessur , Doyal 
Singh (4) where the payments were not 
Bo much in the nature of cesses as of rent 
.in kind, and which were fixed and uniform 
and had been paid by the ryot from the 


beginning according to local custom ; Nobin 
Chunder Roy Chowdhury v. Gooroo Gobind. 


Mojoomdar (5) which was the case of bhika 
or payments made. over and above the rents 
due, but paid voluntarily and not exacted; 
Serajgunge Jute Co. Lid. v. Lorabdee Ako- 
ond (6) wherea talab beshi of- 2 annas in 
the rupee had been paid for many years 
in addition to the asiljama and had been 
in course of time incorporated with the 
astl jama and one receipt used to be'given 
for the consolidated amount, it being found 
that it was paid for the purpose of prevent- 
ing disputes with the landlord and for 


_ other words, enforce pe 
as may have specifically agreed upon be- ; 


securing the ryof's own interest and that ` 


-the ryot had agreed to make a definite 
payment in addition to his rent; Mahomed 
Fayez Chowdhry v. Jamoo Gazea (7) in. 
' which a condition in alease that a certain 
sum was to be paid-as collection charges 
was held to be a part ofthe rent and not 
- an abwab and was capable of enforcement 
if the condition was certain and definite 
in its nature and formed part of the . con- 
sideration for the lease. 


In the Full Bench case of Chultan Mahton 


v. Tilukdari Singh (1), certain ‘items were 
` claimed as‘ ‘old usual. abwabs’ and in the 
zemindary papers they were described ‘as 
abwabs. ‘The question referred.to the Full 
Bench was: ‘Whether, assuming that the 
abwabsin question have, by the custom of the 
estate of which the lan 
paid by the defendant and his ancestors for a 
good many years, they are legally recover- 
able by the plaintiffs, although they are not 
actually proved to have been paid or payable 
before the time of the Permanent: Settle. 
went ?”.To answer this question two import- 
` ant questions were considered (vide judg- 

‘ment of Mitter, J.) 15t:—Wh 


(2) 22 W. R. 12. 
(3) 24 W. R. 90. | 


W.R. 4 

W. R.8 ; 

W.R. 252, r 

©. 730; 4 Indy Dee. (N.'s.) 471. 
\ x i ` 


a 
Ld 
. 


K- 7 t 


ds form part, been’ 


` 
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tion of abwab is prohibited and made un- 
lawiul by any law in force in this country,- 
because if it is,s.23 of the Contract Act 
would make the contract to pay the same 
void; and 2nd, whether, if there was a con- 
tractigbetween the parties for payment of: 
abwabs, under the latter part of 5.3 of Re- 
gulation.V of 1812 the contract was en- 


forceable. Asregardsthe first question, on ` 
reference to ss. 54, 55 and 61 of Regulation ` ` 


VIIL of 1793,and s, 3 of Regulation Vof . 
1812, s. 10 of Act X of 1859, s. ll” of 
Bengal Act VIII of 1869 it-was held that. 
a contract for the imposition: of abwabs is- 
unlawful and | is not enforceable by law.. 
To decide this question a construction of the 
„latter part of s. 3 of Regulation V of: 1812 
was necessary. This portion is worded thus: 
“But the Court shall notwithstanding main- 
tain and give effect to the definite: clauses of 
the engagements between the parties, or, in’ 
payment of such sum. 


tween them.” Mitter, J., (Tattenham and 
Pigot, JJ., concurring) held that the 
words ‘such sum ete? refer 
amount of the rent specified. On ‘the: 
second question it was held-that the alwab: 


‘not having been consolidated with the 


asil jama as required bys 54 of Regulation 
. VIIL of 1793, a claim for recovery thereof 
would be non-suited by s..6Ł of that Regu- , 
lation. The case went up to the Judicial 
Committee, Tilukdari Singh v. Chultan 
‘Mahton (8). The Judicial Gommittee held’ 
that the High Court was right in holding 
that -the items in question were abwabs, 
and that if they were payable at the 
time of the Permanent Settlement they 
ought -to have been consolidated’ with 
the rent under s. 54 of Regulation VIII 
of 1793, and not being so consolidated 
they could not be recovered: and if they 


. were not ‘payable at the time of the Per- | 


ether the imposi- . 


manent Settlement they would come under 
the description of new abwabs in s. 55 of 
‘that. Regulation and their imposition would 
be illegal. Inthe meantime another case. 
came up before the High Court, viz., the case ` 
of Pudmanund Singh v. Baij Nath Sin gh (9), 
In this case certain items designated “se- 
lami’ and .‘tehwari’ were claimed in adai- 
tion to a fixed renton the basis of a kabu- 
liyat which created a permanent tenure and | 


(8) 170. 181; 161 A. 1 
O. J. 408; 8 Ind. Dec. (w, 
(9) 15 0. 828; 7Ind, D 


52; 13 Ind‘ Jur, 251: 5 Sar. P. | 
s.) 625 (P. CO). 
ec. (N. 5) 1135. 


if 


to the’, 
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in which the tenant had agreed to pay the 
same. The learned Judges (Tottenham and 
Ghose, JJ.), held that the Full Bench deci- 
sion in Chultan Mahton v. Tilukdart Singh 
(1) did not meau “ to exclude the operation 
of Regulation V of 1812, where that Regula- 
tion could apply ° and the items in ques- 
tion were not illegal cesses within the 
meaning of the Full Bench decision not 
being uncertain and arbitrary in their cha- 
racter, but speciffe sums which the tenants 
had agreed to pay to the landlords and the 
payment of which, no less than the payment 
of rent itself, formed part of the considera- 
tion upon which the tenancy was. created, 
and which are, in fact, part.of the rent 
agreed tobe paid although not so decsribed, 
they were recoverable under Regulation V 
of 1812. There was another Full Bench de- 
cision in the case of Radha Prosad Singh v. 
Bal Kowar Koeri (10). 
was whether certain cesses designated as 
‘sarak, ‘batta, ‘neg’ and ‘kharah’ (without 
any specification of its nature) were realiz- 
able. The findings were that the rental was 
Rs. 18-10-6, that the difference between this 
rental and Rs, 22-2 annas which was claimed 
was made up of these items, and that they 
used to be realised and one receipt for the 
tctal amount, that is to say, the rent and 
these items used to be given without any 
separate specification of them. ‘The argu- 
ment was that the plaintiff was entitled to 
recover at the rate of Rs. 22-2 annas, though 
therent was Rs 18-10-6 only, the balance 
was mde up of item3 which were neither 
uacertain nor arbitrary and which ths de- 
fendant had agreed to pay as part of the 
consideration for his holding the land. 


This argument received support from the 
cass of Pudmanund Singh v. Barz Nath 
Singh (4), which according to referring 
Judges had put a wrong interpretation 
upon the Full Bench decision in Chultan 
Mahton v. Tilukdari Singh (D. When the 
cwe was heard by the Fall Bench [Radha 
Prasad Singh v. Bal Kowar Koeri ‘(10),] Pe- 
theram, C. J., was of opinion that Pudma- 
nund Singh v. Baij Nath Singh (9), must 
be held to have been overruled by the de- 
cision of the Jndical Committee in Tiluk- 
dari Singh v. Chultan Mahtan (8) and ex- 
pressed his opinion as follows :—‘ By this 
judgment I understand the Privy Council, 
‘while affirming that of the High Court, to 
go beyond it and to hold that under the 


(10) 17 C. 726; 8 Ind. Dec. (N. s.) 1026. 
© 


There the question. 
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Regulations nothing could be recovered for 
the occupationof the land, except one sum 
which must'inelude everything which was 
payable for such occupation arrived at. 
either by agreement or by some judicial de- 
termination between the parties, and that 
any contract, whether express or implied, 
to pay anything beyond that sum, under 
any name whatever for or in respect of the 
occupation of the land, could not be enforc- 
ed.” O Kinealy, J., (Prinsep and Pigot, JJ., 
agreeing) also observed that it is only one 
sum being the “ ground rent” of the Per- 
manentSettlement which could be recovered. 
Ghose, J., on the other hand, interpreted the 
decision of the Judicial Committee as fol- 
dows [Radha Prosad Singh v. Bal Kowar 
Koeri (10)]: “I donot understand that they 
intended to go any way beyond what Mr. 
Justice Mitter said in his judgment, and to 
lay down, as it is said that they did lay 
down, that nothing, save and except one 
sum, including every item of payment, 
could be recovered as payable for the occupa- 
tion of land ; and that an agreement to pay 
anything beyond that sum, although it 


might be a lawful consideration for the - 


lease, could not be enforced. It appears to 
me that if in any given case the Court finds 
thatany particular sum specified in the lease 
or agreed to be paid, is a lawful considera- 
tion for the use and occupation of any 
land, that is to say, if it is really 
part of the rent, although not de- 
scribed as such, it would be justified in 
holding that it is not abwab, and is 
recoverable by the landlord.” The learned 
Judge proseeded to observe with regard 
to the case of Pudmanund Singh v, Baij 
Nath Singh (9) that although in point of 
fact on a re-consideration of the matter he 
was of opinion that ‘selami' and ‘tehwari' 
were abwabs, it was not intended in that 
case to hold that anything that is not 
arbitrary and iodefinite is recoverable al- 
though it may not be part of the rent, that 
in that case both the elements were suppos- 
ed (though wrongly, it afterwards appeared) 
to be present, viz., first that the items in 
question were not of an arbitrary or in- 
definite character, and secondly, that they 
formed part of the rent agreed to be paid. 
The opinion expressed by Petheram 
©. J., in Radha Prosad Singh v. Bal Kowar 
Koeri (10) as to the interpretation to be 
given to the decision of the Judicial Com- 
mittee has not been followed in several 
cases [e.g., Kolanand Singh v. Eastern Mort- 


t - 


"in that decision. 
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-gage and Agency Co., Lid. (11), Assanulla 
Khan Bahadur v. Tirthabashini (12). 
Mathura Prasad v. Tota Singh (13), Upendra: 
Lal Gupta v. Ataulla (14).] 

Cases of this Court after the aforesaid 
decisions of the Full Bench and of the 
Judicial Committee referred to aboveare 
‘many and varied and it ‘would ‘be too. 
tediops to .deal with them. Many of them. 
have been referred to and’ dealt with in: 
detail in the judgments of Sanderson, OC. J. 
and N. R. Chatterjea, J., in the case of 
Bejoy Singh Dudhuriä v. ' Krishna Behari 


Biswas (15). The numerous cases that were. 


- cited at the Bar at the hearing of this 
appeal are all- ‘discussed in the. judgments 
in tkat case. The 
accurately stated by both the learned Judges 
Sanderson, C. J., observed 
-there: “The rule that has been followed 
jn this Court -is that each case must 
depend upon, the proper construction of 
the contract before the Court and if upon 
a fair interpretation of the contract it can 


be seen that a particular sum is specified . 


‘$n the contract or agreed to be paid as 
the lawful consideration for the uee and 
occupation of the land, t.e., if‘ itis really 
part of the rent although ‘not described 
as such the landlord can recover it.” N. R. 
Chatterjea, J., observed thus: “It is-contend- 
ed that the mere fact that a certain item 
is dealt with in the kabuliyat in a separate 
clause or that it is not included in the 
instalments of rent ought not -to make 
“any difference in. detérmining whether. 
the item is or is not rent. But those 
facts have an important ‘bearing upon 
the question of intention of the parties to 
the ‘contract. They. show’ whether the 
parties intended to treata particular item 
as part of the rent agreed upon to be 
. paid or as something different from the 
rent, and those facts have accordingly been 
taken into consideration in all the cases 
decided since the Full Bench. The. ques- 
tion whether a particular item is or is 
not a rent, no doubt depends upon the con- 
, struction of the lease in each cass: But 
‘once it is held that, a particular item 
has notbeen agreed upon by the parties 
as the ‘rent’ nor described in the lease 
as -such, the further question, whether such 


(11) 19 Ind. Cas. 701; 18 O. L. J. 83, ; 
(12) 22 O. 680; 11 Ind. Dee. (N. 8.) 453. 

(13) 17 Ind. Oas. 177; 40 O. 806; 16 O. L. J. 296, 
ag 36 Ind. Cas. 404; 21.0. W. N. 108. 

(15) 41 Ind. Cas, 561; -21-0: Ws N. 959; 45. Ò: 259. 
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sum, ` although. -it “may form part of 
the consideration mentioned in the .con-. 
tractis recoverable or not, must depend. 
upon the law as laid down in the Regula-. 


- With the above observations of the 
learned Judges I entirely-agree. Apply- 
ing these- principles to the kabuliyat 
in the present case there is. no doubt.. 
whatever that the intention of the 
parties was that the total rental of the 
jote would be Rs. 106-1-6 made up of 
Rs. 97-8 annas in cash two he-goats or 
their price Rs. 2-8 annas and Rs. 6-1-6 
as cesses.. It appears that the bhet was de- 
liverable at the time of the Dussehra Puja” 
andif not so delivered its price is to be 
paid at the September kist along with 
the cash due to be paid at that kist. It 
also appears that the cesses. payable are 
also calculated on the cash and the price 
of the bhettaken together. There’ are no 
indications in the kabultyat which may 
Incline us to take a contrary view. 

The Oourts below appear to have been 
in error in the view they have taken. The 
appeal accordingly is allowed and the decree 
of the Court of Appeal below will be vari- 
ed. The appellants will be allowed 4 
decree taking the annual rental to 


tions and Acts on the point.” © 


` be of R3. 100 and cesses R3.°6-1:6 as men- 


tioned in the kabuliyat. In other respects 


the decree as passed willstand. 


The appellant will be entitled to his 
costs in: this Court. 

' Cammiade, J.—I entirely agree with 
what my learned brother has said. An abwab, 
as defined ins: 740f the Bengal Tenancy 
Act, is whatever is recovered from the 
tenant in addition to the actual rent; 
and rentis defined ins. 3 sub-s. (&) as 
whatever is lawfully payable or deliverable 


in money or kind by a tenant to his land-- . 


lord on account of the use or occupation of — 
the land held by the tenant. In each case it ` 
has to be determined whether or not the item 
called in question as an abwab is covered by 
the definition of the term rent. To put 
it in other words, it must be found that 


that item is part of the consideration agreed- i 
“to be paid or delivered by the tenant for 


the use and occupation of the land, pro-. 
vided that such consideration is: lawful. 
The consideration may be wholly monetary 


` or wholly one in kind or it may be partly 


in money ‘and partly in kind. The 
Statute does not restrict consideration in’ 
kind to grain- ‘or :.other. produce of the 
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5 BER ee < : 
soil, The consideration may be a cartload,- 


of paddy. or a cartload of moneys; and in 
either case it would be perfectly lawful. 


There is nothing in the law prohibiting, 


a stipulation, such asthe one in the pre- 
sent ease, that. two he-goats are to be 


delivered a part of the consideration for. 


|. JORESH CHANDRA RAY U. BHAKFADDIN-ARMAD, ; 
third to Bhadralok-and:a fourth, termed. 


the use and occupation of the land. The , 


he-goats in such a case donot come with-. 
in the definition ofabwab. The. paymenis . 
in money or the deliveries in kind at which 


the law strikes are such as are not payable 
or deliverable under the 


tenant. Real abwabs are ‘payments or 


deliveries, sometimes fixed and customary 
and sometimes arbitrary . and uncertain | 
which were not agreed upon between the 


parties as consideration for the-use and 


3 terms of the- 
contract between the. landlord and the~ 


‘tent, whereas the former, 
“could be ‘repudiated 


occupation of the land. .The reports of” 


the various surveys and settlements in 
Bengal shew a large number of levies of 


various kinds made from the tenants on. 


the occasion of marriages, sradhs, first 


rice ceremoney, sacred thread ceremoney;’. 
pujas; journeys etc., performed hy the. 


landlord’s family or on the occasion of 
certain ceremonies in the families of the 
tenants. 
when therelations between landlord and 


tenant were governed by custom and not- 


These are survivals of the times 


3 4 


by contract,and when also the landlords, ` 


however ‘petty, considered themselves the 
overlord of their tenants. Mr. .Jameson 


in his report of the Midnapur Settlement 


operations. divides the abwabs he found. 


there into three classes. 


1. Those connected with the holding of 
land and payment of rent. 

2. Miscellaneous collections for various 
. purposes. : | 
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mamuli,..which was unexplained. 
Landlords thought more of the abwabs 
they collected than of what they. were 
legally -entitled to collect-under the terms 
of the contract between them and their 


tenants. The result has been that Settle- 


ment Officers throughout Bengal have re- - 


ported that the vast majority of „the 


tenancies :to. which the presumptions laid- 


down in s. 50, sub-s. (2) have been applied 


-were not really mokurart tenancies. Mr. 
: J. C. Jack in- his report of the Bakarganj 
Settlement™has said that tenants preferred 
‘abwabs to enhancement of rent, because 


the. latter are permanent: additions to the 


in better times. 
Agreements ‘such as the one before.us do 
not belong to the class of arrangements 
last described. ` 7 l 

In some of the cases that have come be- 
fore this Court, the payments which were 


.found to be abwabs had been voluntarily 
‘made for a long time and were even fixed. 
‘in: amount; but the amounts levied had 
never actually formed part,.of the rent 
, agreed to be’. paid and had 


never been 
treated as such. 


r 


There are, however, certain cases in which 
it has been- held that beeause a certain 
amount of money was 
written lease as “khazana,” the stipula- 
tion for the delivery of certain move- 
ables was not one for rent; The assump- 
tion conveyed is that the term “khazana” is 


‘equivalent to the ‘term “rent.” This can 


hardly be correct in view of the definition 


‘of the term “rent” in the Act. By the 


words “khazana” is ‘meant what 


3. Impositions of the nature of fines for ` 


breach of caste rules or offences-against the 


social law. 


He says this rough. division indicates - 


the three capacities in which the zemindar 
stood in relation: to the. tenants, and 


in virtue of which he .demanded. the 


payments, namely, as owner. of the 


soil, as feudal ‘overlord to whom special. 


services are due and as “censor. morum.” 


is pay- 
able in money.’ Rent includes - also oar 
is deliverable in kind underthe terms of 
tbe contract. | 

In the. present case the contract express- 


` ly provides for the payment of money 
‘The: 


and the delivery of two: he-goats, 


_ goats are part of the rent. It is: perfectly 


-the value of 


The same Settlement Officer has mentior- . 


ed in his report thatin the same district’ 
or remissions’ of rent . 


certain “chhars" 
were made by the landlords. He found 
four kinds of remissions, one. made to 


artisans, another to village headman, aA, ` 


~ 


immaterial: that .no 
the 


cess 
goats, 


is assessed on 
That . cireum- 


being illegal,- 


mentioned in the ` 


-= 


stance in no way affects the nature of the 


stipulation for the delivery of goats. 

I, therefore, agree with my learned brother 
that this appeal must be decreed. 

A. N.A. ET a Appeal allowed, 


` 
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“ CALCUTTA HIGH COURT. 


APeEAL FROM ORIGINAL DEOREBE No, 89 |. 


oF 1926. 

° July 15, 1927. i 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Roy, 

JATINDRA NATH DALAL— PLAINTIPR— 
APPELLANT 

|| versus 
NARENDRA NATH DALAL AND oraers— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VI, r. 17— 
Suit against dead person and his heirs—Amend- 
ment of plaint for substituting heirs, whether per- 
missible. 

The plaintiff being in doubt as to whether’ the 
defendant who was really liable was alive or not on 
the date of the filing of the suit impleaded thee 
defendant’s heirs also as parties to the suit. It was 
found subsequently that the defendant was dead at 
the date of, the institution of the suit and the plaint- 
iff prayed for‘amendment of the plaint by removing 
the name of the deceased defendant and substituting 
his heirs in his place. The application for amend- 
ment was rejected by the lower Court on the ground 
that the suit was one against a dead person and was, 
therefore, bad : 

Held, that the suit was not'bad inasmuch as the 
plaintiff had impleaded also the heirs of the deceased 


person and that the amendment should have been | 


allowed. 

Appeal against the decree ofthe Officiating 
Subordinate Judge, 24-Parganas, cated the 
29th April and 6th May, 1927, respectively. 

Mr. Sarat Chandra Bose(with him Dr. Bijan 
Kumar Mukherjee, Dr. Radha Benode Pal, 
Babus Bhupendra Kumar Bose and Jitendra 
Mohan Banerjee), for the Appellant. 

Babus Brojo Lal Chakravarti, Tarakeswar 
Pal Chaudhury and Satindra Nath Muicher- 
jee, for the Respondents. 

JUDGMENT. 

B. B., Ghose, J-—This is one of the 
most curlous juvgments! have come across 
in the course of my experience. The plaint- 
iff brought a suit for partition and accounts 
and other reliefs against several persons, 
Defendant No. 1 was alleged to be primarily 
liable. But the plaintiff stated, that the 


defendant No. 1 was at the time of the- 


plaint lying ill at-Benares according to -his 
information and he did not know whether 
she was alive or dead at the time and, 
therefore, as an additional precaution the 
plaintiff had joined his heirsas defendants 
in the suit. Soon after the filing of the 
plaint, one of the heirs informed the Court 
that the defendant No. 1 had died the day 
previous to the day the plaint was filed. 


Thereupon, the plaintiff asked for an amend- . 


ment of the plaint by striking out the name 
of the defendant No. 1 from the list of 


` \ 
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defendants and for putting in the name of: 
the defendant No, lin the body of the plaint 
wherever the words ‘defendant No: I. 
occur. There were other prayers for amend- 
ment with which we are not concerned 
just now. The Subordinate Judge by a 
curious method of reasoning rejected the 
application for striking out the name of the 
defendant No. 1 from the list of the names 
of defendants and putting in the full name 
of the defendant No. lin the body of the 
plaint. His reasoning seems to have been 
that no suit can be brought against,a dead 
person. This is quite true. The defendants 
Nos. 2 to 6, however, were living persons | 
against whom the suit had also been brought. 

Whether the suit was maintainable asagainst- 
the heirs on the merits is a matter which 
requires decision. The Subordinate Judge 
did not want to decide it and threw away 
the case without hearing anything. This 
procedure is regrettable. The learned Vakil 
for the respondents supports the order on 
the ground that the plaintiff wanted to make 
anew case by his petition for amendment, 
We are just now not concerned with what 
new case the plaintiff wanted to make. We 
have only to deal with the order rejecting 
the plainton the ground that the suit was 
brought against a dead person, while, asa 
matter Of fact, it was not. We must, there- 
fore, set aside the order of the Subordinate 
Judge and.send back the case to the lower 
Court to be tried according to the pro- 
visions of the law. The cause title must be. 
amended by striking out the name of Hari 
Mohan Dalal as defendant No.1 and the 
plaintaliowed to beamended by-putting in 
the full name of Hari Mohan Dalal at every. 
place where the words ‘defendant No. 1’ 
occur and such consequential amendments 
must, also be allowed on account of this 
amendment being made; that is to say, 
instead of the relief claimed against 
Hari Mohan Dalal, the relief may be 
claimed against his heirs. Whether the 
heirs would be liable for any of the 
claims advanced in the plaint or not 
isa matter which is to be decided in the 
suit. He is wrong tosay that the plaint 
should be rejected, because no Gause of 
action is disclosed. The learried Vakil for: 
the respondents cannot say that there is no 
cause of action, because.it being a suit for 
partition and accounts, a cause of action is: 
disclosed. Whether the bar of limitation 
can be seriously pleaded or notis a question 
which seems to be merely academical, be. 


- 
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cause the suit was filed on the 27th J uly, | 
1925, and the. application for amendment 
made on the 29th August, 1925. Whether: ` 
any other amendment of the plaint should 
be allowed or not is left to the discretion of 
the Oourt. 


disapproved by us. 
The appellant is entitled to hia costs of 

this appeal. Weassess the hearing-fee at 

thirty gold mohurs. 
Roy, J.—I agree. 


A, N. A. 


ere allowed. - 


OUDH CHIEF COURT. 
FULL BENCH. 
First Rent APPEAL No. 36 oF 1926: 
August 8, 1927. - 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan and 
Mr, Justice Raza, 

Thacur CHITAR KET SINGH— 

. DEFENDANT—APPELLANT ` 


versus. MP 
Thakur. KANHAIYA BAKHSH SINGH— - 


+ 


PLAINTIFF —REsSPONDENT. > 

Oudh Rent Act. (XXII of 1886), s. 108, cl. (15)-- 
Negligence or misconduct of Lambardar—Power of 
Court to decree share of profits wncollected—I,ambar- 
dar, whether legally bound to keep accounts Omission 


to keep accounts, consequence of—Proof of misconduct 


or negligence—Question of fact. 


` Where negligence or misconduct has been proved. 


against a Lambardar it is open to a Court to decree 
to: a co-sharer who claims a share of profits under 
s. 108 (15) -of the Oudh Rent Act not only the share ` 
of profits actually collected but the share of profits 
which has remained uncollected. 

Although there is no statutory provision ‘of law. 


which requires a Lambardar to maintain: accounts” 
yet no Lambardar is 


of collections and, expenses, 
likely to perform ‘his duties efficiently unless’ he 


keeps accounts and ‘if he does not keep such accounts: 


he is liable to suffer in law by his.omission. N 
Itis always a question of fact whether: in. given 
circumstances the omission ofa Lambardar to keep 
proper accounts affords such proof‘of misconduct or 
negligence as would justify the passing of a decree 
on the basis ‘of demands’ rather than on recorded 
‘collections, 
Appeal 
sistant Collector, First Class, 
dated the 15th J uly, 1926. ; 
= Mr.M. Wasim’ for Mr, Ah Zaheer, for the 
- Appellant. 
- Mr. Ala Muhammad, for the Respondent: 
JUDGMENT OF THE FULL ; 
BENCH. l 


Bahraich, 


Stuart, C. J.—This is. a reference to: a 


' Full Bench of this Court under the. provi- ` 


eA 


~ 
` 
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But the manner in which that.. 
question has been decided by the Court is.- 


against à ‘ decree of the As-. - 
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sions of s. 14, Local Aét- ‘IV of 1925. We 
have been ‘asked to give answers to tht fol- 
lowing questions:— 


"1. Can a Court decreeto a doha, who 
‘claims his share'of profits from a Lam bardar ` 


under s. 108, cl. (15),.Oudh Rent Act, i884, 
"not only his share of profits actually collect- 
-ed, but also his share of the profits which 
“have remained uncollected. owing to the 
‘negligence or misconduct of the Lambardar? 

2 (œ) -Is a Lambardar under a legalor an 
equitable obligation to: maintain accounts 
of his collections and expenses of the - joint 


' estate í ? 


' b) If the answer to (a) is in the affrma- 


tive then if the Lambardar fails to fulfil the 


obligation, can he, when accounts are taken, 
in a suib under s. 18, al. (15), be made 


-e liable for the gross- -rental ? 


In respect of the first question only I 
hold the view which I took previously in 
the decision of Gajodhar Singh v. Barmha 
Datt Singh (1). 1 then. held that where 
negligence or raisconduct has been proved 
it is open to the Courts to pass a decree -on 
the basis.of demands. If a Lambardar is 
proved to have been negligent or if he is 
proved‘to have misconducted himself I con- 
sider that'it is open to a Court.to decree to 
a co-sharer, who claims a share of profits. 


under s: 108, cl. (15) of the Oudh Rent Act, 


1886, not only the share of profits actually 
collected but the share of profits which has 
remained uncollected. This is my answer . 
‘to the first question. 

“In reply tothe first part of the second 
question, there is no statutory provision of 
the law which requires a Lambardar to. 
maintain accounts~ of collections and: ex- 
penses. .I agree, however, with’the decision 
passed by my learned brother the Hon’ble Mr, 
Justice Wazir Hasan in Second Rent Appeal 
No: 15 of 1927 [Shiva Dayal Singh. Vv. Ram 
Narain (2)] that the Lambardar ofa village 
is ina fiduciary position in relation to the 
co-sharers in-the.matter of collections and 
disbursements, He holds the position of a 
‘constructive trustee and he is bound to use 
“such. due diligence and care in the manage- 
ment of the estate as a man of ' ordinary’ 
_ prudence and vigilence would use in the, 
‘management of his-own affairs.. Inasmuch’ 
~as amongst: the Lambardar's duties are the 

Kana of collecting the,Government demand 
- nd. paying the same promptly, the collec- 


(1) 102 Ind. Oas. 268; 1 Luck. Cas. 27. 
(2) 104 Ind. Cas. 2; 4 0.W.N. 694; A. LR, 1927 
“ Oudh 332. ae 


=> 


4 - 
. 


“th 


Gg 


‘Owner, rights of—Suit for possession of wall 


Ki = 


tion of ‘Tents, “the division of profits and the 
disHursement of village ‘expenses, ib is 


- difficult to see in fact it is impossible to see 
_ how he can perform these duties efficiently 


‘unless he maintains some: sort of accounts. 


; Ít is to be noted that these duties are re- 


munerated bya commission which -he is 
permitted-to deduct from his collections. 
What form these accounts should take, how 


| they should be maintained, it is not neces- 


sary o discuss here. ` ‘But I am certainly 
of opinion ‘that no Lambardar is likely to 
perform his duties efficiently unless he 
keeps up accounts which are comprehen- 
‘sible to himself and to the co-sharers; and if 


he does not keep up such accounts, he is. 


liable to suffer in law by his omission. 
_* In answer to the second part of the ques: 
tion, there are circumstances when, if the” 


Lambardar fails to fulfil this obligation, he.. 


can be made liable for the gross rental but 
it will always remain a question of fact whe- 
ther his omission in failing to keep proper 
accounts affords proof of “such misconduct 
or'negligence as would justify a passing of 
a decree on the basis- of demands rather 
than on recorded collectione. 

Raza, J.—I concur. 

Hasan, J.—I generally. agree “with the 


answers which the Hon’ble the Ohief Judge 


has given to the reférence under considera- 
tion.- I, however, propose to state my 
reasons -in full when the case goes back to 
the Bench of which I am a- member. for 
decision. 

Gi. ; Reference disposed of. 
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NAGPUR JUDICIAL COMMIS-| 
4, SIONER’S COURT. : 
Sgoonp CIVIL APPEAL No. 1 oF 1927. 
August 16, 1927. 

Present :—Mr. Findlay, J.C. 
NARAYAN AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
Raja ‘LAXMANRAO—Praneries— 
RESPONDENT. 

Trespass—Suit for removal of T E 
Acquiescence—Delay in filing sutt, effect of —Construc- 


tion on another's land— Bona fide belief of ownership— 
en- 
croached upon, nature of—Limitation. 
Mere delay in filing a suit to remove an anengahi 
‘merit does :not per se constitute gcamesdanea, IP. 287, 
col, 1.] 
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= NARAYAN V. LAXMANRAO. -O =>. 
Uda Begam v. Imam-ud-din (1), followed. Eie dg 


` lants. 


| impossible to accept. 


Ee R aie it 


ños 0. 1687] 


If astranger builds on the land of ‘another under 
a bona fide belief that it belongs to himself, the 
owner is entitled to recover the land where there is 
no acquiescence on his part, though the stranger is- 
allowed an opportunity of removing the building” 
thereon if he so desires. [p. 287; col. 2.] ° 

A suit by an owner, for possession of his wail 
which has deliberately been encroached upon and built . 
upon by the defendant is essentially a suit for pos- 
session and the incidental fact that under the law 
applicable to such a case in this country, it is usual ' 
to give to the defendants an opportunity of removing: 
the building they have constructed on the land en- 
croached upon, in'no way “makes the:suit one for 
injunction. [ibid.] - 


Appeal against the decree of the District 
Judge, Nagpur, dated the 18th September, 
1926, in Civil Appeal No 75 of-1926. 

Mr. M. R. Bobde, for the Appellants. . 

Sir B. K. Bose and - Mr. K. K. Gande, for 
the Respondent. 

JUDGMENT.—The facts of this case 
are sufficiently clear from the.judgments of ` 
the two lower Courts. The defendants have ” 
now, come up on second- appeal to this | 
Court against the judgment and decree of ` 
the lower. Appellate Court. 

The first question for decision is what 
was the exact license or grant to the appel- 
Their contention in this connection 
isthat no definite portion of the wall for 
the building of the staircase was given 
and that they were entitled to take as much 
of ‘thé wall as .was reasonable for the 
purpose. Such a contention seems to me 
an utterly impossible one on the evidencé 
on record. It is true that D-11, .the . 
permission .granted by . the- Manager. of 
the Senior Bhonsla Estate, was vague in 
the extreme, but the words used clearly 
imply that ronly a small portion of - the 
breadth of the wall was to be used for the 
purpose of building the staircase. The 
plaintif Raja Laxman Rao (P. W. No. 3) . 


‘and his brother were then separate and the 


defendants took the wise course of also 
obtaining. permission from the former. 


‘From this point of view, the plaintiff and 


his brother were co owners of the wall in 
question and not joint owners. The per- 
mission granted on behalf of the present - 
plaintiff expressly stated that. only two ` 
feet of the wall were given. An attempt 


‘has been made to suggest that the per- - 


Mission so given contained a patent am- 
biguity. This contention I find it utterly 
Very clearly the re-« 
ference could only be to a breadth of two 
‘feet along the wall which adjoins the de- 


' fendants’. house, and there cannot he a 


[105 i. O. 1927] | 

shadow of doubt but that the defendants 
knew from the first that they were only 
granted permission to construct their stair- 


case on a space two feet broad on ‘the 
northern side ofthe wall. ‘The’ oral evi- 


dence on record, which indeed it is hard-- 


ly necessary to allude to, on any reason- 
able construction of the terms of 8-D and’ 
D-11, makes the position ‘sufficiently 
clear and there cannot be the’ slightest 


doubt but that the defendants. from the’ 
was intended by the. 


first knew that it 
plaintiff, and agreed upon by the parties, 
that they should.only get a space along the 
wallofz feetin breadth. There was thus 

only an express license to this extent. and 
` admittedly the defendants have encroached 
far beyond it. : A. 


It has next been suggested. that there” 
was an implied license to construct the- 
staircase, as has been done, and the grounds . 
‘on which this allegation has been put for- 


‘ward are the .conduct of the. parties: anda 


plea of'acquiescence. ''As regards the con- 


duct of the parties,itis clear that friction 
sebsequently developed between them-over 


another boundary dispute and that the 


present defendants succeeded in that suit 
(No. 59 -of 1917); which was finally decided 
on appeal on the llth of July, 1922. . It is 
suggested that the plaintiff lay low and 
` raised no objection to the staircase as con- 
structed “until the letter (P-2), dated 
“20th August, 1921, was sent to the 
present defendants. 
but it isa long step from these facts to 
presume that there had been actual acquies- 
‘gence, on the part of the plaintiff. It is 
“more than possible that ‚owing to lack of 


the-supervision on the part of the plaintifi’s 


manager and servants, the matter was never 
noticed until much later and this is indeed 
what the evidence of Narayan Rao. (P. W. 
No. 1), Manager, suggests. It is not even 


“clear from his evidence that the encroach- ’ 


ment was first noticedin 1917. What he 
says is that it came to light when measure- 
ments were-being taken in connection with 


“ - the other suit between the parties and; as - 


‘that suit went on for several years, the 
fact ‘may very -well have only come. to 
‘notice about the year ]920o0rlyzl. I can 


find no proof whatever of. acquiescence | 
and thisis true, even although the plaintiff ` 


had earlier notice than what seems. to be 
the case of-the encroachment. .A mere 


delay in filing a suit like the present does © 
_ pot per se constitute acquiescence : cf, Uda 
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That is apparently so; 
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Begum v. Imam-ud-din (1). Ifa stranger 
builds on the land of another under a bona 
fide belief that it. belongs to himself, the 
owner is entitled to recoverthe land, and 


“in this country the stranger is in the nor- 
“mal case given an opportunity of removing 


the building thereon if he so desires. Here, 
we do not start from any bona fide belief 


“on the part of the defendants that they 
' were entitled to build a staircase: of the 


breadth they did. The defendants glearly 
from the firat knew that they were com- 
mitting a deliberate encroachment: which 


went far beyond the terms of their license. _ | 


It is equally clear that there has been no 
proof that the plaintiff himself, or even his 
manager or servants, knew of the encroach- 
ment for a considerable time and I can 
find nothing on the facts on record to 


support the plea of acquiescence. 


The contention that the suit is barred by | 
limitation, 'as.it was, in effect, one for in- 


junctiou, seems tome an utterly -baseless 


one. The, present suit is by an owner for 


possession of his wall which has been ‘de- 
‘-liberately encroached upon and built upon 
“by the ‘defendants, The suit, in short, is 
.essentially one for. possession and the inci- 


dental fact that under the law: applicable 


-tosuch a casein this country, it is usual 
‘to giveto the defendants an opportunity 


of removing the.building they have con» `| 
structed on the: land encroached upon in 


“no. way makes the suit one for injunction. 
‘The defendants, if they so choose, need 
not remove the construction in ‘question 


and, ifso, it will fallto theowner of the 
wall to deal with it. . The suit is clearly 
one for possession to which limitation of 
12: years applies and the plaintiff is clearly » 
entitled to the decree ‘for ejectment which 


. he has obtained.o '' < 


The appeal accordingly fails and is dis- 
missed. “The appellants must bear the re- 
spondent’scosts. Costs in the lower Courts 
as already ordered. ee. fee ee 

G.R. D. Appeal dismissed, 

JA ; 


AN. A | ; 
(1) 1 A. 82; 1 Ind. Dec. (N. s. 55. 
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MADRAS HIGH COURT. 
CIvIL Revision Pretirron No. 23 or 1995, 
March 15, 1927. 
Present :—Justice Sir Kumaraswami Bastri; 
Kr., and Mr. Justice Ramesam. 

- M. K. L. M. MUTHIAH CHETTIAR 
AND OTHERS—DEFENDaNTS Nos. 1 anp 2— 
PETITIONERS 

VErsUs | o. 
P. LOKA SINGH— PLAINTIFF — 

. RESPONDENT. i 
Civil Procedure Code (Act V of 1908), O. VIII, r. 5— 
Order of Presidency Small Cause Court Judge per- 
miiting defendant to file pleas if any—F'ailure to 

file, whether justifies decree in favour of plaintiff. 
An order requiring a written statement, for the 
disobedience of which a decree can be passed under 
O. VIII, r.5, Civil Procedure Code, musi be an un- 
conditional order requiring a written statement to be 

filed. {p. 289, col, 1.) $ IH < 
An order by which a Judge of a Presidency-Small 
Cause Court permits the defendant “to file pleas, if 
any", before a specific date, whether it isa proper 
order or not under the provisions of the Presidency 
Small Cause Courts Act, cannot be regarded as an 
absolute order requiring the filing of the written 
statement and the Court will not be justified in 
decreeing a suit under O. VIL, r. 5, Civil Procedure 


‘Code, merely on the ground ‘that no written state- 
. ment was filed within the time specified in such an 


order. [ibid.] l s 

Petition, under s. 115 of Act V of 1908 
and.s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Full Bench of the Court of Small 
Causes at Madras, dated the l5th Decem- 


‘ber, 1924, in New Trial Application No. 
‘933 of 1924, preferred against the decree 


of the Court of Small Causes at Madras in 


S. 0.8 No. 5751 of 1924. 


Mr. R. Srinivasa Iyengar, for the Peti- 


tioners. 


Mr. K. V, Sesha Iyengar, for the Re- 


spondents. 


JUDGMENT. 


Ramesan, d.—The suit out of which 
this revision petition arises was filed in 


‘the ‘Small Cause Court, Madras, in April, 


1924, against three defendants on a hundi. 
Second defendant is the maker of the 
hundi. It was drawn in favour of the 
3rd defendant who endorsed it in favour 
of the plaintiff. The Ist defendant was 
impleaded on account of a varthamanam 
letter, Ex. B, executed by him when the 
plaintiff alleged that the hundi was present- 
ed at Rangoon and was dishonoured. The 
ist defendant is sued on the ground that 


he héd opened a shop at Madras and leave 


tosue was obtained against the others, 
Along with the suit an application for 
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attachment before judgment was also’ 
filed against the lst defendant and some 
goods belonging to him were attach- 
ed. The Ist defendant appeared’ and- 
got the goods released. The case was 
then posted to 24th July. On that day 
Mr. R. Srinivasa Iyengar appearing for 
the Ist defendant asked for timeto state 
his defence. He also undertook to file a 
vakalat for the 2nd defendant. The Chief 
Judge before whom the case was posted 
passed the following order: ‘Adjourned, at 


‘defendants’ (Nos. 1 and ‘z) Vakil’s request, as 


his clients are unable to- be present owing to 
the floods, to 27th August, 1924. Defendants 
Nos. land 2 to file pleas, if any, onor 
belore ath of August, 1924, with copy to 
plaintif.” No written statement was filed 
on the 5th of August. It is-said that the 
ist defendant was unwelland on the- 2!Ist 
of August Mr. Srinivasa Iyengar applied for 
extension oftime for filing a written state- 
ment. He statedin it that the medical 
certificate has not reached him by mistake. 
This petition was rejected on the 22nd. On 
the 27th the Chief Judge was absent and the 
ease came up before the Second Judge. On 
that day Mr. Srinivasa Iyengar stated his 
pleas for the lst defendant. They were 
noted by the Second Judge but afterwards 
it was pointed out to him that an application 
for extension of time has previously been 
rejected by the Chief Judge. Sohe struck 
off the noted entries and adjourned the 
case to drd September, directing the lst 
defendant to pay the day costs. When 
the case came up before the Chief Judge ' 
again on 3rd September, the Ist defendant 
was again ready'to state his pleas but he 
was not allowed to do so and on the. 
ground that the lst defendant disobeyed 
the orders of the Court requiring a 
written statement to be filed, a decree was 
passed against him. After a futile attempt 


‘to prove the case against the 3rd de- 


fendant it was ultimately withdrawn against 
him. ' 
There was an application fora new trial 


before the Full Bench. This was disposed 


of by a judgment dated the 15th De- 
cember. The revision petition is against 
that order. 

Two points have been argued by Mr, 
Srinivasa Iyengar for the petitioners who 
are the Ist and 2nd defendants. The first 
point argued is that the Small Cause Court 
has no jurisdiction to pass a decree under 
O. VHI, r. 5, which does not apply. Thig 
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order enables a Court to pass a decree if 
the defendant does not file a written 
Statement, as required by the Court. The 
question, therefore, is whether, there is an 
order by the Court requiring the lst de- 
fendant to filea written statement. The 
only order we have got in this case has 
already been set forth by me above. In my 
opinion, the order “defendants Nos. 1 and 
2 to file pleas, if any, on or before the 5th 
August,” is not an order directing them to 
filea written statement’ by the 5th of 
August. The use of the words ‘if any’ 
shows that they are to file a written state- 
mentonly if they have any defence to 
make. Itis truethat it now turns out that 
they have adefence to make. Butit was 
open to them to state that they had none. 
An order in that conditional form requir- 
ing them to filea written statement if they 
have any defence to make cannot be re- 
garded asan unconditional order to file a 
written statement and,in my opinion, ‘he 
order requiring a written statement for 
the disobedience of which, a decree can be 
passed under O. VIII, r. 5 must be an un- 
conditional order requiring a written state- 
ment to be filed. Ia. my opinion, the 
order passed on the 24th July cannot be 
regarded as such an unconditional order, 
Mr. Sesha Iyengar for the respondent con- 
tends that it must be regarded as an uncon- 
ditional order requiring a written statement 
because under another provision of the Pro- 
vincial Small Cause Rules unless the 
Court requires a written statement one can- 
not be received. Thisis true; but an order 
cannot be construed with reference to 
another provision of the law. The plain 
meaning of the orderis an order permitting 
them to file a written statement if they 
choose to have any defence, 
certainly involves filing written pleas: 
but an order permitting them to file 
written pleas whether itis a proper order 
or not under the other provision cannot be 
regarded as an absolute order requiring 
the filing of the written statement. It is 
unnecessary. to consider whether itis a 
proper order under the other provision. 
In my opinion, the passing of a decree 
against the Ist defendant under O. VIII, 
r.d, is not justified and as there is a material 
irregularity we are justified in interfering 
in revision. l 


The second point argued is thatthe Chief- 


Judge erred in not permitting the lst de- 
fendant to state his pleas, If this is the 
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oaly pointinrevision I would not certainly 
interfere in this case, but seeing that the 
case will have nowto' go before the Chief 
Judge of the Small Cause Oourt,I think I 
ought to consider this point also. The 
adjournment from the 24th July was dué 
to floods andit is said that the Ist de- 
fendant was illin August. It may be this 
was not proved.to the satisfaction of the 
Court, It is said that the Vakil must have 
known the pleas of the Ist defendant be- 
cause he appearedin connection with the 
application for attachment before judgment. 
in April; but it is noteworthy that on that 
occasion Mr, Srinivasa Iyengar applied for 
a search of the plaintiff's documents and. 
he noted on the search petition “seen only 
_ the hundi, Hx. A.’ No varthamanam.” The 
varthamanam shows that it was filed in 
“Court on the 16th of April. Why it was 
not shown to Mr. Srinivasa Iyengar on the 
25th of April isnot very clear. There may 
be some matter for enquiry here. Anyhow, 
he applied for a certified copy on the 29th 
of April and got it only on 2nd August, 
He was ready to file his pleas on the 21st 
of August but he thought he should file a 
verified written statement. Assuming that 
there was some negligence on the part of 
the lst defendant, whichis not very clear, 
still it is desirable that parties should be 
allowed to state their pleas whenever pose 
sible provided no further delay is caused 
by such indulgence. Mr. Srinivasa Iyengar 
was ready to state and did state-his pleas on 
the 27th of August and on the 3rd of Sep- 
tember. Under such circumstances I do 
not think the ends of justice are served by 
shutting out and preventing him from 
stating his defence. In my opinion, now 

' that the case is going back on the other 
ground, I think it will be convenient to 
permit the lst and 2nd defendants to file 
their written statements or state their pleas 
before the case is posted for trial. The case 
will accordingly be remanded for fresh 
trial and disposed of according to law, 
Costs to abide the result. 

Kumaraswami Sastri, J.—I en- 
tirely agree, 
VN, V, 
A.N. A, 


Case remanded, 


200. 
- CALCUTTA HIGH COURT. 
APPÊAL FROM APPELLATEA Daecasa No.. 524 
f oF 1825.. n? 
, - > -7 August 22,1927, ° 
- . Present:—Mr. Justice Cuming and 


° | ‘Mr. Justice Roy. 
JOGENDRA CHANDRA MUKHERJI AND 


ANOTHER-—DEFENDANTS Nos. 1, 2—APPRLLANTS 
eo versus 


MONMOHINI DEBI AND orRERs— 


e PLaINTIFFS—RESPONDENTsS,  . 

Bengal Tenancy Act (VIII of 1885), s. 85—Lease of 
homestead lands, validity of—Under-raiyati lease for 
over 9 years, plea of invalidity of, whether can be 
set up by grantor or stranger—Estoppel of grantor. 

Section 85 of the Bengal Tenancy Act is not appli- 
cable to leases of homestead lands. [p. 290, col.,2.] 
- Where a lease of a permanent character is granted 
by a person who, on the face of the document con-. 
fesses to havea higher status than that ofa raiyat, , 
the grantee may invoke the doctrine of estoppel, 
- against the grantor and persons claiming through 

him. [p. 290, col. 2; p. 291, col. 1.] ` 
`’ The plea that a lease is.contrary to the provisions 
o-s, 85 of the Bengal Tenancy Act'and is consequent- 
ly. invalid can be raised’ by the landlord or a person 
claiming through him or by any one having a 
permanent title but not by the grantor or any one 
claiming through him or by a stranger.: [p. 291, col. 


“ap andra Kanta Nath v. Amjad Ali Hazi (9), fol- 
owed. a. | 
Mr. Sarat Chandra Basak and Babu .Pro- 
kash Chandra Mazumdar, for the Appellants, 
Mr. .Gunada- Charan: Sen and Babu 
Prasanta-Bhusan Gupta, for the Respond- 
ents. © =- | 


4 me 
woe 


ot os JUDGMENT. - 

. .ROy, Jd.—This appeal. is by the de- 
endants Nos. l and 2 inthe suit which has 
been decreed in the plaintiffs’ favour by 
both the Courts below., The. suit con- 
cerns a plot of homestead land belong- 
ing ,to ‘defendant l 
obtained a nim howla patta from the latter 
but on thenext day the defendants took 
possession of the land and the plaintiff 
was obliged to bring this suit for khas 
possession and establishment of her title. 

“The defendants resisted. the suit on the 
ground that there was a prior contract of 
sale :by virtue. .of which the defendants 
‘Nos, 1—5 were put in possession. It appears 
that defendant No. 2 is also a mortgagee 
from the lessor. The lessor supported 
the defence. Both Courts came to the. 
conclusion that the defence is untrué and 
decided the suit in the plaintiffs’ favour, 

The defendants Ncs. 1 and 2 have come- 

up now on appeal to this Court, 

The learned Vakil appearing for them 
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No.. 6. The plaintiff - 
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contends in the first’ place that there being 
a subsisting mortgage no decree should. 
have been passed without safeguarding 
the mortgagee’s rights, There was no issue 
upon the mortgage and it does not appear 
that the mortgagee’s rights are affected in 
any manner by this litigation. 

The second ground taken turns upon the 
fact that in the settlement khatian the . 
plot in dispute is recorded as half howla: 
and half karsha. The contention. is ad- 
vanced that in respect of a moiety’ share 
of the land, the plaintiff being an.under-~ 
raiyat the lease given to her, is invalid’ 
by reason ofs. &5 of the Bengal Tenancy 
Act. -The learned Subordinate Judge 
dealt with this contention very briefly. 
He said that the lease was granted in 
respect of homestead land and not agri- 
cultural land and so this contention can- 
not prevail. It is. argued that this view 
is wrong.. Undoubtedly theland is home- 
stead and it does not appear that it is 
held as a part of any agricultural hold- 
ing or that defendant No. 6 is even an 
agriculturer. If the statement in the judg- 
ment of the trial: Court is correct the land 
has been homestead from before the 
Permanent Settlement. The Bengal Tenancy 
Act has no operation as regards home- ` 
stead lands and thereference to s. 85 of 
the Bengal Tenancy Act does not seem to 
be pertinent. 5 e 
, {tis argued, however, that the plot having 
been recorded karsha or occupancy raiyati 
in 8 annas the legal effect must follow. Vari- 
ous authorities were quoted. It was urged 
that. the case of Manik Borat v. Bani 
Charan Mondal (1) where it was said that 
the question of invalidity of the lease 
could be raised only by the landlord 
proceeded on the question of estoppel and 
that the true position of an under-raiyati- 
lease for over 9 years as being wholly 
void was laid down in Jarip Khan v. Durfa 
Bewa (2) and that the defendants who are - 
strangers can challenge the plaintiffs’ . 
title as being invalid. The matter has 
been set at rest now by the Full Bench 
case of Chandra Kanta Nath v. Amjad Ali 
Hadzi (3). It was decided that when the 
lease purporting to be of a permanent 
character, is granted by a person who; on 


(1) 10 Ind. Cas. 469; 13 O. L. J. 649, > 
a 19 Ind. Cas. 416; 17 0. W. N. 59; 160. Ld, 


(5) 61 Ind. Cas, 466; 48 O. 788; 25 0. W, N, 4; 32 O, 


L, J, 296 (F. B.) 


Ya 


| 


(105 I. O. 1927] 


the face of the document, confesses to` 


have a higher status than that, of a raiyat, 
the grantee may invoke the doc rine of 


estoppel. Here the plaintiff got: é perma- 


.nent lease. . The grantor is e,topped. 
The defendants claiming throuzh the 
grantor are equally estopped. TF». ques- 
. tion of invalidity ‘of the lease may be 
raised by the landlord or a perso. claim- 


lng through him or’ by some «ne who 


has a permanent title, but not. by the 
grantor or anyone claiming throi gh him, 
It was suggested that the de! endants 
were strangers. 
right than the raiyat himself.. If the 
plaintiff ean maintain the suit ag!-inst the 
raiyat she has a right to the land and the 
defendants who have no title j7hatever 
cannot be allowed to remain on tae land. 
It was contended on a refersnca to 
Harendra Lal v. Hari Dasi Debi: (4) that 
the parties committed a fraud on the 
Registration Office. That position was also 
discussed in the Full Bench case If the 
parties knew all along the real character 
of the land no question of estopp 1 would 
arise. That is not the case here.: As was 


observed by Mookerjee, A. O.\J., “the. 
question of the true natura of thé tenancy © 


is often a-matter involved in doubtaad. 
uncertainty.” The defendant Nc. 6 has 
treated the homestead as his Aliwla. It: 
appears that an officer of the jlandlord 
was actually examined in this cas» and he 
deposed that there were savera maliks 
and some said thatthe defendan No. 6’s 
right was howla and some karñ.ha and 
that is how the Ssttlement Raco!'d cama: 
to beframed. There is no ques ion of a 
conspiracy of false recitals. The plia, there- 
fore, is without substance and must fail, 
The ‘appeal is dismissed with costs. 

Cuming, J.—I agree. | 

A. N. A. . Appeal disnissed, 

(4) 23 Ind. Cas. 637; 410. 972; 27 M L. J. 80; 


1914) M. W. N.. 462; 16 M. L, T.6;18 OIW. N. 817; | 


( 
19 O. L. J. 484; 16 Bom. L. R. 400; 12 A.L. J. 774; 1 
L, W. 1050; 41 I. A, 110 (P, O). , : 


 YaDO|2RAŠAD v. ONKARLAL 840. 


YADO 


They cannot have a better - 
-and forecloses against. the mortgagor, 


equity of redemption. 
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NAGPUR JUDICIAL COMMIS- 
_. SIONER’S COURT. í 
Sscono CIVIL ArPsaL No. 543 or 1925. 
August 4, 1927. 
Present:—Mr. Findlay, J.C. 
PRASAD AND ANOTHER—DSFENDANTS 
+ — APPELLANTS 
ya versus. 

ONKARLAL SAO AND ANOTHER— 
+ *PraIntirFs—ReseonneEnts. 
Mortgage—Prior and puisne mortgages_Suit by 

prior mortgagee—Puisne mortgagee not jorned—Decree 
PE mortgagee whether can retain possession against 
attèr. 


A prior mortgagee who files a suit on his mortgage 
has a dual 


position as prior mortgagee and as owner of. the 
[p. 293, col. 1.] \ : 

Hukum Singh v. Lallunjee (11), Birinchi Singh v. 
Saroda Prasad Mukherjee (12), Dhanwante Chow- 
dhrani v. Hurgobind Prashad (13) and Hassanbhai v. 
Umaji (14), followed. : 

He cannot, however, claim possession of the property. 
foreclosed against a puisne mortgagee who was in 
possession of the properties at the date of the: in- 
stitution of the suit for foreclosure, and who was not 
made a party to that suit [ibid.] ? 

Het Ram v. Shadi Ram (4) and Raghunath v. Sheo-. 
lal (5) followed. . | ; 
Appaal from a decree of the’ District 


Judge, Nagpur; dated the 29th August, 


1)25, in Civil Appeal No. 82 of 1925, 4 
` Messrs. P.C. Dutt and M. Y. Sharif, for- 
the Appellants. -> WH e 
Sir B. K. Bose and Mr. W. R. Puranik, fòr 
the Respondents. 
JUDGMENT.—The present suit re- 
lates to a malik makbuza field No. 59 of 
Mouza Kharsoli, Nagpur, held originally- 
by one. Sakharam and Musammat Thusiin- 
equal shares. It will . be convenient to- 
give more or lessin chronological order 
tha main transactions with relation to the - 
property, and I set these out below:— — - 
' (i) Two separate mortgages, dated 12th- 
June, 1869, one by Sakharam and one by: 
Musammat Thusi of the malik makbuza 
field and of three absolute occupancy fields: 
for Rs. 200 and Rs. 71 respectively in 
favour of Jairam the father of the plaintiff 
oe and grandfather of plaintiffs Nos. 2 
tog; °° : i 
(ii) sale of the field by Sakharam and - 


‘Musammat Thusi to. Mithu Sonar on 13th- 


May, 1887 pn TT ; e 
- (iii) mortgage of the field by Mithu 


| Sonar to! Gopal Ramkrishna Andhare on 


= | 


- 30th August, 1909, a mortgage with possés- 


sion; 
(iv) defendant No. 1 and his father on 
25th January, 1910, attached the field in 


execution 6fa money decree ; 
setae 


999 


(v) op 4th April, 1910, plaintiff No.1 and 
his eceased brother Ramchandralala 
brought suits on the mortgages specified in 
(1) above, Mithu was impleaded in these 
suits. In the suitaguinst Thusi and Mithu 
(No. 202 of 1910) for Rs. 764-8, plaintiffs 
said they did not want relief against the 
absolute occupancy fields which were in 
possession of three other parties, The 
defendants in that case claimed apportion- 
ment and the Court assessed a value of 
Rs. 2,500 on the absolute occupancy fields 
and on the malik makbuza field respectively, 
Preliminary decree for foreclosure for 
Rs. 862-4 was passed on 27th January, 1913. 

In the suit against Sakharam and Mithu 
(No. 642 of 1910), the claim against the- 
absolute occupancy fields was also relin- 
quished. The amount sued for was also 
relinquished. The amount sued for was 
Rs. 2,143 13. Preliminary decree of fore- 
closure was obtained on 3lst August, 1914. 
The second defendant, Mithu, appealed 
and the suit was remanded for fresh trial. 
The present defendants applied on 3rd 
October, 1912, to be impleaded. This was 
done, andthey filed a written statement 
on lih March, 1913, raising a plea of. 
limitation. Eventually the suit was dis- 
missed against them and decreed against 
the first two defendants on 30th August, 
1914. The plaintiffs appealed relying on 
the decision in Narayan v. Mahadeo (1) 
and the Appellate Court held that Yado 
Parshad and his father’s names should 
have been struck off and the suit decreed 
against the original defendants. Both 
these decrees were made final on 6th 
December, 1915; 

- (vi) on 27th August, 1910, Gopal Ram- 
krishna Andhare transferred his mortgage 
rights under (iii) above to Namdeo Sonar; 

(vit) Namdeo Sonar transferred the same 
rights to defendants on 27th June, 1912; 

(viii) the sale under the attachment by 
defendant No. 1 and his father specified 
in (iv) above was confirmed 
April, 1912, in their favour. 


in the case of the suits alluded to in‘ 


(v) above, Gopal Ramkrishna Andbkare was 
not impleaded although he was in pos- 


session on the date of their institution: ` 


cf. O. XXXIV, r. 1, Civil. Procedure Code, | 


In the present suit the Subordinate 
Judge held that the plaintiffs are entitled 
to possession of the malik makbuza field 


(1) 26 Ind, Cas, 720; 10 N. L. R. 178, 


i 
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cn 26th 
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on redemption of the defendants’ mortgag® 
and passed decree accordingly. The 
defendents appealed on the grounds that 
«plaintiffs had no right to possession at all 
and that, in any event, they should have 
been allowed to redeem the plaintiffs’ 
mortgages. The District Judge set aside 
the decree of the first Court and instead 
passed a decree granting the plaintiffs pos- 
session subject to the defendants’ right 
to redeem the plaintiffs on payment of 
Rs. 4,407-8 5 due on their mortgages. 

Against the judgment and decree. of the 
lower Appellate Court the defendants have 
come up to this Court on second appeal, 
their position being that the plaintitfs-re- 
spondents not having impleaded them in 
Suits Nos. 202 and 602 of 1910, the present 
suit was barred. Jt was further urged 
that at least there should have been ap- 
portionment of the mortgage debt with 
reference to the relative value of the 
malik makbuza field as compared with that 
of the three absolute occupancy ones. The 
plaintiffs also have filed a cross-objecticn 
to the effect-that they were entitled to an . 
unconditional decree for possession, and 
that defendants had no rght to redeem 
the plaintiffs’ mortgages. 

The position of the defendants-appellants 
is that as they were not impleaded in Suits- 
Nos. 202. and 602:of 1910, Gopal Ram- 
chandra’s rights were not affected by the 
decrees- passed in these two suits. The 
latter was in possession then and not 
elther Sakharam, Musammat Thusi or 
Mithu: cf. Hargu Lal Singh v. Gobind 
kai (2), Madan Lal v. Bhagwan Das (3), 
Het Ram v. Shadi Ram. (4), Raghunath v. 
Sheolal (5) and Sheoram v. Jamnabai (6). 
The present suit, therefore, it is urged is 
barred against them. 

The defendants-appellants further urge 
that on the worst aspect of the ease for 
them, they are at least entitled to appor- 
tionment of the mortgage debt: cf. Budh- 
mal Kevalchand v, Kama Yesu Sangle (7), 


(2) 19 A. 541; A. W. N. (1897) 154; 9 Ind. Dec. (N. s.) 
350 (F. B.). 
8) 21 A. 235; A. W. N, (1899) 41; 9 Ind. Dec. (x. s.) 


859. 
. (4; 45 Ind. Cas, 798; 40 A. 407; 5 P. L. W. 88; 16 
A. L. J. 607; 35 M. L. J. 1; 24M. L. T.92; 28 O.L. 
J. 188; (1918) M. W. N. 518; 20 Bom. L. R. 798; 22 
O. W. N, 1033; 9 L. W. 550; 12 Bur. L. T. 73; 45 1, A, 
130 (P. O.). i 

(5) 39 Ind. Cas. 849; 13 N. L, R. 69, 

(6) 65 Ind. Cas. 503; 19 N. L. R. 18; A. I. R. 1923 
Nag. 273. 

(7) 55 Ind, Cas. 327; 44 B, 223: 22 Bom. L. R. 68, 
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Hari Kissen Bhagat v, Veliat Hossein (9). 


The position of the plaiatiffs-respondents ° 


is now that they only claim to redeem 
the defendants’ mortgage. Admittedly, 
they did not make the defendants parties 
in the suits of 1910. They allege, however, 
that they now standin the mortgagor's 
shoes and whatever rights of redemption 
‘he had, they now possess. They have in 
short an absolute right of redemption 
“subject only to the defendants’ adverse 
right to redeem: cf. Patiram v. Ghasi- 


ram (10), 


There can, I think, be no question but, 


that. the plaintiffs had in this connection 
a dual- position, (a) as prior 'mortgagees 
and (b) as owners of the mortgagor's 
equity of redemption: cf. Hukum. Singh 
v, Lallunjee (11), Birinchi Singh v. Saroda 
Prasad Mukherji (12) as wellas Dhanwante 
Chaudhurani v. Hargovind Prashad (13) 
and Hassanbhai v. Umaji (14). 

The argument offered on behalf of the 


MAUNG SHWE PHOO 2. 
Imam Ali v. Baij Nath Ram Sahu (8) and . 


+ 
e 


plaintiffs-respondents accordingly was that- 


they standin the ‘shoes of the original . 


.Mmortgagor’and possess the mortgagor's 
equity ofredemption. But on the fact of 
the present case, there is this all import- 
ant difference that they deliberataly re- 
rained from - making Gopal Ramkrishna 
Andharea party in their mortgage -suits, 
although he was in possession of the 


mortgaged subjects at the time thay were - 


instituted. It seems to methat, in these 
circumstances, the prior mortgagee having 
foreclosed not as against Gopal Ramkrishna 
-Andhare, the puisne mortgagee and, more- 
ever, the person legally entitled to actual 


posseasicn at the date of the suit but only’ 


as against the original mortgagor, cannot 
now claim possession in the present sult 
a3 against the puisne mortgagee: cf. 


Shadi Ram (4). Andhare, at the time of the 
sarlier suits, had an undoubted right to 
redeem the plaintiffs’ mortgages and the 
latter deliberately refrained from giving 
him that opportunity. The cases relied 


. (8) 33 O. 613; 3 O. L. J. 576; 10 C. W. N. 551. 
(9) 30 C. 755; 7 O. W. N.-723. 
(10) 3 O. P. L. R. 82 at p. 83. ' 
(11) 6L Ind. Cas. 942; 43 A. 204; 2U. P. L.R. (AJ 
365; IBA. L. J. 1105 (F. B.). l 
(12) 75 Ind. Cas. 942: 3 Pat. 114; 5 P. L. T. 95; A.L 
R. 1924 Pat. 452. r 
(13) 78 Ind. Cas. 614; 3 Pat. 435; oP. L. T. 103; A. I. 


R. 1924 Pat. 484. 
(14) 28 B. 153; 5 Bom, L. R, 892. 


Raghunath. v. Sheolal (5) and Het kam v. 


are, 


| 
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on by the learned District Judge for 
the opposite proposition, viz. Hukum 
Singh v. Lallunjee (11) and Dhanwante 
Chaudhurani v. Hargobind Prashad (13) 
e in my opinion, distinguishable 
from the present, inasmuch as here not 


“only did the present defendants apply to 


be impleaded but Gopal Ramkrishna 


‘Andhare was in possession of the field at 


the time of institution of the suits The 
defendants had, moreover, in existence at . 
the time, as shown by the District Judge 
in para. 7 of his judgment, a further right 
to redeem the property as ‘attaching 
creditor. I am, therefore, of opinion for 
the above reasons that the present suit 


-is barred. The plaintiffs are not, in’ my 


Opinion, entitled to possession. Thejudg-. 
ment and decree appealed against are 
accordingly reversed and instead a decree 
will issue dismissing the plaintiffs’ suit. 
The plaintiffs-respondents must bear, the 
defendants-appellants’ costs in all three 
Courts. 
a. R. D. 
A. N. A. 


0 


Appeal allowed, 


RANGOON HIGH COURT. 
First CIVIL AePRAL No. 203 oF 1926, - 
June 27, 1927, 

Present: —Justice Sir Benjamin Herbert 

Heaid, Kt., and Mr, Justice Mya Bu. 
MAUNG SHWE PHOO AND OTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
MAUNG TUN SHIN AND OTHERS —Derenp- 
ANT3— RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Deed of sale—Con- 
temporaneous oral agreement for re-purchase, admis- 
sibility of. i 

Evidence to show that a transaction contained in 
a deed of sale was not really a sale, but only a 
conditional mortgage by virsue of a contemporaneous ` 
oral agreement for re-purchase is obnoxious to the 
provisions of s. 92 of the Evidence Act and is con- 
sequently inadmissible in evidence. [p. 295, col. 2.] 

Baijnath Singh v. Vally Mahomed Hajee Abba (4), 


explained. : 
Where the terms of a written contract are un- 


ambiguous oral- evidence of surrounding circum- 
stances and conduct of parties in contradiction to 
the terms of the contract cannot be adduced. [p. 295, 
col. 2; p. 296, col. 1.] i : 

Mr. Lee Ne, for the Appellants. 

Mr. Thein Maung, for tne Respondents, 

JUDGMENT.— lhe  plaintiits-appel- 
lants Nos. 1, 2 and dare vhe coildren ot a de- 
ceased karen couple named U Shwe Kay ` 


No. 9) is Ma No's sister, 
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and Ma No, Ma E Byu (plaintiff-appellant 
The plaintiffs- 
appellants Nos. 4, 5,6, 7 and 8 are the child- 
ren of Ma E-Byu.. . | 

“ There are two pieces of land in dispute. 
They are Holding Nos. 41 and 52 of -1924- 
29 situate in Tawnyo Kwin, Kyaunggon 
Towship, Bassein District, measuring 
2763 acres and 1637 ‘acres respect- 
ively.¢ = 
- Itis not disputed that Holding No. 41, 
originally belonged to U Shwe Kyay and 
Ma No, and Holding No. 52 to Ma, È Byu, 
and that prior to 1921, these lands were 
conveyed by U Shwe Kyay, Ma No, Ma E 
Byuand Mg. Shwe Hla Tun (plaintiff-appel- 


Jant No. 4) in. favour of R. M.A.R.M.. 


Latchamanan Chettiar by means of a regis- 
tered deed of sale. It would have been 
much more satisfactory to know. when and 
for what sum of money that conveyance 
was made, of which the record of the trial 
Court contains no information. But fortu- 
nately this information is not essential 
for the proper adjudication on the points 
for decision. Ta 

It is also not disputed that on the 17th 
May, 1921, R. M. A. R. M. Latchamanan 
Ohettiar sold the lands to the'plaintiffs-ap- 
pellants for Rs. 1,700 by a registered deed 
of sale, that-the plaintiffs-appellants in: turn 
conveyed the same to the defendants-re- 
spondents Nos. 1 and. Zon thesame day by 
another registered deed ofsale for. Rs. 3,000 


that. the former had to pay to the Chettiar 


altogether Rs, 3,400 for the land as well as 


. in discharge of. debts, that they. paid up 


this amount by adding Rs. 400 to the sum 
of Rs. 3,000 received from the defendants- 


_respondents Nos. | and 2, and that the latter 


sold these two pieces of land along with 
another piece (not in suit) to the defendants- 
respondents Nos. 3 and 4 on 8rd July, 1924, 
for a sum of Rs. 11,000, 3 
- The plaintiffs’ suit is for a decree direct- 
ing the defendants Nos. 3 and 4 to re-convey 
the. plaint lands to them. The plaint is 
so defective that it does not even declare 
the plaintiffs’ readiness and willingness 
to pay thesum of Rs. 3,000 or any other 
sum; and in order to understand the true 
purport..of their allegations, reference has 
to be made-not only to the plaint but also 
to the -first plaintiff's examination for the 
purpose of framing issues and his and Mg. 
Shwe Hla T'un’s depositions. iG 
- The allegations in the -plaint are to the 
effect that though the transfer~by U Shwe. 
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` transfer there was an agreement 
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Kyay Ma No, Ma E,‘Byu and Mg. Shwe 
Hla Tun in favour of the Chettiar was. by 
mean3 ofaregistered deed of. sale, it was ' 
merely “‘atemporary transfer on account ‘ 
of debts” due to the Chettiar; that the 
sum of Rs. 3,000 mentioned in the deed 
of sale in favour of the defendants Nos. 1 
and £ was not the price paid. forthe land’. 


.but was money lent to them by the latter 


on tke understanding (a) that the lands. 
would be temporarily transferred by the 
execution of a deed of sale, (b) that the trans- 
ferees were to re-convey the land at any 
time on payment of Rs. 3,000 with interest 
at therate of Rs.2 per cent. per mensem 
and (e) that the plaintiffs would pay up 
the interest regularly once a year. The 
plaint-ffs further alleged that the third and 
fourth defendants purchased the plaint 
lands with notice of this arrangement bet- 
ween taem and the first and second defend- 
ants. l 

The defence. is denial of the alleged 
arrangament. 
the trensfer by: the plaintiffs to the first 


- and second defendants was nothing but an `. 


out-and-out conveyance. 

When examined for the purpose of fram- 
ing issues plaintif No, 1 stated: “We 
borrowed Rs. 3,000 from him (defendant 
No. 1) to pay off the debtsand transferred 
the two pieces of land to him by a regis-' 
tered deed of sale. At the time of tke 
that the 
land would be conveyed to us at. any time 
on payment of Rs. 3,000 bearing interest at 
2 per cent. per mensem," 

Issues were then framed. The learned 
Additional District Judge apparently losing 
sight cf the importance of the distinction 
betweea prior, contemporaneous and sub- 
sequen; agreements with reference to the 
provisions of s. 92 of the Indian Evidence 
Act, wcrded the first issue in a very general 
way as follows :—‘‘ Was there an agreement 
between the plaintiffs and defendants Nos. 1 
and 2 shat the latter would return the 
plaint ‘and at any time on payment of 
Rs. 3,030 with interest at Rs. 2 per cent. 
per mensem?” It was. then pointed out 
on behalf of the defendants that the plaint- 
iffs were seeking to prove by oral evi- 
dence taat thesale effected by the regis- 
tered daed was in effect only a mortgage 
or concitional sale and that such: evidence. 
was excluded by the provisions of s. 92: 
Reply given on bahalf of the plaintiffs, . 
was tba: the agreement relied on by them 


The defendants contend that .. 
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was an agreement to re-sell. or allow. re- 
purchase and that s. 92 did not shut. out oral. 
evidence in proof of it. This 
to a preliminary issue which was decided 
in favour ofthe plaintiffs. Thus'it was 
open to the plaintiffs to ‘lead evidence to 
- prove the agreement relied on. 
Mg. Shwe Phoo {plaintiff No. 1) stated : 

“We owed the Chettiar Rs, 3,400. Then 
we went to Ma Shwe Me who had dealings 


- with the first defendant and asked her to. 


see if I could raise aloanfromhim. Tun 
Shin (first defendant) said’ he would do 
business and made an appointment for 
the llth Lazan Kasen 1283, B. E. (17th 
May 1921) at Kyaunggon. On that date 


we kept the appointment and met him‘ 


Shwe Hla Tun, Kya Tun (third plaintiff), 
the defendant (first defendant) and I went 
to the Chetty. I asked the Chetty to. re- 
turn our land in accordance with the pro- 
mise, Heagreedand made up the accounts 
and found, that we owed Rs. 3,400 alto- 
gether. Tun Shin said he would pay 
this sum and we went. to the Registration 
Office: The Chetty then gota deed drawn 
up conveying the land back tc us. I then 
said to Tun Shin that I. would get a 
mortgage-deed drawn up but the defend- 
ant said “No, let it be a deed of sale, 
similar to the Chetty’ s. Transactions of this 
kind are common in our part of the world. 


Tun Shin promised that he would return: 
the land to us on payment of ‘Rs. AN, 


inserted in the deed of sale.” 

The only other plaintiff who gave evi- 
-dence is Ma Shwe: Hla. Tun. He said: 
“Then accounts were settled and Rs. 3,400 


‘was found due.: Mg. Tun Shin said to the 


Chetty that he would pay this: amount. 
Then we went off to the Registration Office. 
First of ‘all the Chetty signed a deed of 
sale, reconveying the land to us. Tun 


Shin said. ‘you must sell- outright. Mort- . | 


gages are too troublesome. You must do 
the same for me as you did for the Chetty. 
I donot want your lands. You can have 
them back when you can redeem them.’ 
We agreed.” 


The above accounts of the transaction - 


clearly show that the plaintiffs’ case in 
reality was that the transaction contained 
in the deed of sale.in favour of the first 
and second defendants was nota sale but 
a mortgage ora conditional sale by virtue of 
contemporaneous oral agreement between 
the parties to the transaction. x The learned 
Counsel for the appellants alao made. his 
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gave rise- 


‘favour of the vendors.for re-purchase. 
‘these circumstances it is clear that the 
evidence adduced .by the 
obnoxiousto the provisions of s. 9 
‘Indian Evidence Act. 
' Mg. Shwe Gun (1) which followed Mg. Bin.v: 
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position clear to us by stating that he relied 
on contemporaneous oral agreement and. 
the surrounding circumstancas and con- 
duct of the parties to the transaction so 
show that the transaction was in. reality a 
mortgage .or a sale with a reservation a 
n 


iffs is 
of the 
See Maung Wala v. 


plai 


Ma Hlainy (2) and Balkishen Das v. Legge (8). 


"For the appellants reliance is placed on the 


decision of the Privy Council in the case 


‘of Baijnath Singh v. Vally Mahomed Hajee 


Abba (4) wherein ‘their Lordships observed: 
“Section 92 merely prescribes a rule of evi- 
dence; it does not fetter the Court’s power to 


-arrive at the true meaning and effect of a 


transaction in the light of all the surrounding 
circumstances.” This case is distinguishable 


. from the one before us and also from the case 


cited above, What was sought to be proved in 
Baijnath Singh's case (4) was that the bought 
and sold notes did not represent the contract 
between the parties which took place apart ` 
from the notes. In the case beforeus the 
plaintiffs are seeking to prove that the real 
nature of the transaction was different from 
that expressed inthe deed. . With referenca 
to’ oral evidence of surrounding circum- 
stances and conduct of the parties in contra= 
diction to the terms ofa written contract, the 
law appears to be as follows:—If the terms 
of tha contract are ambiguous, the rights 
of the parties may be determined with 


reference to such circumstances and conduct 


ag pointed out by their Lordships of the 
Privy Oouncil in Ma Thaung v. Ma Than (5) 
and as ruled in Watcham v. Attorney-Gene- 
ral on behalf of the Government of the East 
Africz Protectorate’ (6). But where the 
terms. of the contract are Waa gagu no 


~ "~ 


(1) 82. Ind. Cas. 610;- 1 R. 472; 2 Bur. L. J. 188; A 


‘I. R. 1924 Rang. 57. 


. (2) 3 Li B. R. 100. 
(3) 22 A. 149; 4 O. W. N. 153; 2 Bom. L. R. 523; 27 
I. A 58; 7. Sar. P. ©. J. 601; 9 Ind. “Dec. C. 8.) 1139. 


P. ©: 
on Ja Ind. Oas. 332: 3 R. 106; A.I. R1193 P. 
75: 48M. LJ. 339; 20. W. N. “219; 27 Bom. L. k 
787: 3 Pat. L. R. 227; L. R. 6 A. (P. Č.) 57; 30 C. W., 
N. 242 |P. O.). 

(5) 80 Ind. Cas. 1031; 5 R. 175 at p. 183; 3 Bur. L. 
J. 333; A. I. R. 1924 P.-C.-88; 19 L. W. 477; 46 M. L,’ 


J 618; 510. 374; (1924) M. W. N. 662; 51 L A. 1: 2%, ` 


O. W. N 5594P. C.). 
(6) (1919) A. O. 533; 87 L. J. P. ©. 150; 34 TÈ L, R. 
481; 120 L; T. 258, 
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-Buch evidence can be given in contradiction 
to the terms of the contract. See Hastings 
(Lord) v. North-Eastern Ry 1). The terms* 
of the deed, Ex. (|), are clear and un- 
. 6Yulvocaland they express an outright sale. 
- We have no doubt that the evidence relied 
‘on by the plaintiffs and tendered by them 
A ce by s. 92 of the Indian Evidence 
“Act. 
` Forethese reasons it is not open to the 
‘plaintiffs to prove that the transaction was 
a .mortgage or that there was contem- 
‘poraneous oral agreement to-re-sell. The 
plaintiffs’ suit, therefore, fails, 

In the result the appeal must be and it 
is hereby dismissed with costs. __ 
‘AL N. A. Appeal dismissed. 


(7) \1900) A. ©. 260 at p. 263; 69 L. J. Oh. 516; 82 L, 
` -T, 429; 16 T., L. R, 325. a 


BOMBAY HIGH COURT. 
SECOND CIVIL APrEaL No. 946 oF 1925, 
January 28, 1927, < 
Present :—Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Baker. i 
-BHIKAJI MAHADEV GUND—PLAINTIFF 
: — APPKLLANT ' 
j : Versus 
BALVANT RAMCHANDRA KULKARNI 
—DEFENDANT— RESPONDENT. 

Fraud—Setting aside decree—Mere perjured evi- 
dence, effect of—Suppression of material evidence, 
whether ground for vacating decree—Averment o 
particulars of fraud—Evidence Act (I of 1872), s. 4h.. 

A Court has jurisdiction in a proper case to set 
aside a decree for fraud. [p. 297, col. i.] 

ifa decree is passed against-a party on perjured 
evidence, is not open for the opponent to start 
a new action on exactly the same evidence, on the 
sole allegation that the previous evidence wag 
wrongly believed by the Court. [p. 296, col. 2.] 
-~ Where there has been a wilful suppression of evi- 
dence and the evidence withheld is “of such a 
character. that if it had been produced, the pro- 
babilities are that the Court would have come to a 
different conclusion, a suit will lie to set aside the 
decree. But the plaintiff in such a vase should give 
in his plaint full and fair particulars of the evidence 
withheld and how it would have produced a different 
result to the litigation. [p. 298, col. 2.) 


. Second appeal from a decision of the 
Assistant Judge at Poona, in Appeal No. 375 
of 1924, confirming the d:cree passed by 
the Subordinate Judge at Khed, in Civil 
Suit No. 749 of 1928, 

Mr. G. D. Dalvi, for the Appellant, 

“Mr. G .B. Chitale, for the Respondent, 
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(105 I. O. 1927] 


JUDGMENT. 

Marten, C. J.—The present Suit No. 
749 of 1923 is brought by one Bhikaji 
against one Kulkarni to set aside a dee- 
ree obtained by Kulkarni in Suit No. 750 
of 1918. The ground is that a fraud was 
perpetrated on the Court in the 1918 suit. 
. The trial Judge, in the present case, has 
found in favour of Kulkarni, because he 
considered the matter- was res judicata; 
seeing that the alleged new evidence was- 
mentioned to the High Court in second 
appeal before the High Court eventually 
dismissed that second appeal. The lower 
Appellate Court, in the present suit, arrived 
at the same conclusion, not on the ground 
of res judicata, but on a.different ground. | 
The learned Judge held, in effect, that the 
present suit was an attempt to have a re- 
hearing of the prévious suit on the same 
allegation of perjury, and that consequent- 
ly on that ground it ought not to proceed.. 
Looking at the plaint in the present case, 
it will be found that the particulars of 
the alleged fraud, as set out in para. 3, 
are extraordinarily vague. Sub-paragraphs 
(a) (b) (c) (d) and (f) practically amount to 
this, that the opponent’s witnesses gave 
false evidence. The other sub para. (e) 
runs as follows :— l 

“ The defendant deliberately and falsely 
concealed from the Court the account books, 
written by the defendant in his own hand, 
and which contained entries that would 
have been material to the disposal of the 
suit by the Court,” 

A considerable number of authorities 
have been cited to us with reference to 
s. 44.of the Indian Evidence Act, which 
provides that any party to a suit may show 
that any judgment was obtained by fraud. 
It is clear that some limitation must be 
‘put upon that section. For instance, if 
party A and his witnesses in a particular 
suit came into the box and committed de- 


‘liberate perjury on material points, that is 


clearly fraud.. On the other hand,if a dec- 
ree is eventually passed in favour of that 
party evenon that perjured svidence, it 
cannot be open for the opponent to start a 
new action on exactly the same evidence, 
on the sole allegation that the previous 
evidence was wrongly believed by the 
Court. If that were so, there would be 
end to the doctrine of res judicata. There 
would be no finality in litigation, because 
either party might alternatively bring 
these cross actions with varied results ad 
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infinitum. Consequently, the authorities 
show, I think, that if the’ case merely turns 
on, in effect, are-hearing of the previous 
suit on substantially the same evidence, 


then the Court will not hear the second. 


sult. On the other hand, it is-to my mind 
clear that in a proper case the Court lias 
jurisdiction to set aside a decree which has 
-been obtained by fraud practised on the 
Court, If, for instance, the existence cf 
certain evidence. has been stoutly denied 
by one party, and the Court-has been in- 
duced to frame its decree on the basis that 
that evidence. did not exist, then, if that 
evidence is afterwards discovered, and it is 
of such a nature that ifit had been before 
the first Court, the probabilities are that 
the Court would have arrived aba different 
conclusion,-then, it may be, when all the 
circumstances are looked at, that in that 
case the Court would set aside the original 
decree. j 

In Nanda Kumar Howladar v. Ram Jiban 
Howladar (1) Sir Lawrence Jenkins stated 
the law with his characteristic lucidity. H 
says (page 9%8*) :— : 

‘The ‘jurisdiction to impugn a previous 
decree fot fraud is beyond question: it is 
recognised by s. 44 of the Evidence Act 
and is confirmed bya long line of authority. 
But it is a jurisdiction to be exercised with 
care and reserve, for it would be highly 
detrimental to encourage the idea in liti- 
gants that the final judgment in a suit is to 
be merely a prelude to further litigation,” 

Then lower down he says :— 

“A prior judgment, it has been said, 
cannot be upset on a mere general allega- 
tion of fraud or collusion ; it must be shown 
how, when, where, and in what way the 
fraud was committed.” 

Then on page 999* he says :— 

“There is, however, no suggestion that 
the'decree ia the previous suit was. ficti- 
tious, or that the plaintiffs in this suit 
were prevented by contrivance from placing 
before the Court in the former suit any 
material relevant to the issue, nor has 
there been any subsequent discovery of 
evidence that goes to show fraud, or that 
the Oourt was misled in the former. suit. 
In effect, when analysed, the judgment of 
the lower Appellate Court is no more than 
a re-trialof the merits of the original suit 
anda determination. that the Judge who 

(1) 23-Ind, Cas. 337; 410. 990; 18 O. W. N. 681; 19 
O. L.J. 457. aa ` f i ' 

*Pages of 41 O.—[Hd.] _ 
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decided that suit was mistaken. But the 
Ocurt in this suit has no jurisdiction to 
decide on the merits of the former judgment: 
its function is to decide whether that jude 
ment was vitiated by fraud.” 

As regards the. Full Bench decision in 
Kadirvelu Nainar v. Kuppuswami Naicker 
(2) in which the opinion of the Court was 
delivered by Sir John Wallis, I undexstand 
that decision torelate to a case which was 
confined to questions of perjury at the first 
trial. In other words, the case related 
solely to allegations like those we get in 
paras. (a) (6) (c) and (f)of the present 
plaint. This, I think, will be seen to be so 
on looking at the allegations made in the 


* pleadings at page 744* of the report. In that 


view of the case, I would respectfully agree 
with the opinion of the Full Bench, 

~ Next, if one turns to the English author- 
ities, the law has been considered on 
several occasions, and I may refer to two 
cases both in the Court of Appeal. Wyatt 
v. Palmer (3) is a case on one side of the 
line, where the Court thought that the suit 


ought not to besummarily stopped. Lord 
Lindley said (page 110T) :— 
“As a general proposition, I think it 


dangerous and undesirable to summarily 
stop an action to set aside a judgment 
on the ground that it has been obtained by 
fraud. " 

And the learned Judge then overruled 
the contention that there is no jurisdiction 
in the Court. -to try an action to set aside a 
decree obtained by fraud. 

On the other hand, in Birch v. Birch (4) 
which was also a case of stopping asecond 
sult in limine, the Court of Appeal stayed 
the sezond suit on certain further evidence 
and reversed the decision of Mr. Justice : 
Gorell Birnes, which was to the contrary 
effect. There Lord Justice Vaughan Wil- 
liams says (page 1361) :—° 

“I think tbat the Court ought to treat as 
frivoloug and vexatious any cause of action 
in support of which the plaintiff does not 
produce evidence of facts discovered since 
the formar judgment which raise a reason- 
able probability of the action succeeding. ” 

(2) 45 Ind. Cas. 774: 41 M. 743; 34 M. L. J. 890: 23 
FBS: 372; 8 L. W. 103; (1918) M. W. N. 514 

(3) (1899) 2 Q. B. 106; 68 L. J. Q. B. 709; 47 W.R. 

49; 80 L. T. 639 


(4) (1902) P. 130; 71 L. J. P. 58; 59 W. R. 437; 86 L. 
T. 364; 18 T. L. R. 485. 
_*Pago of 4L M—fFd. | z 

{Page of (1899) 2 Q. B.—_{Ed.] 

tPage of +1902) P.—[Ed]. 


298 


Then lower down he says :— 
“Tn each case it is a question of degree 


so evidenced and so material as to make 
it reasonably probable that the action will 
succeed? Ifit is, I think the action ought 
not to ba stayed. i 

Lord Justice Cozens- Hardy, as he then 
was, at page 139* says :— 

“TE the present plaintiff were Kana 
and all questions of time were got rid of, 
he might apply for leave to adduce further 
evidence onthe appeal.. But I think such 
an application must have failed. Such a 
document as the alleged confession, which 
cannot be. adduced in evidence, must be 


wholly disregarded. No documentary evi-* 


dence recently discovered is suggested. 
A mere suspicion is not sufficient. 
supposition which I have made of an appeal, 
coupled with an application to adduce 
fresh evidence, is probably too favourable 
to the present plaintiff, Certainly the 
plaintiff cannot be in a better position when 
he seeks to set aside a solemn judgment, 
The importance of finality in litigation is 
very great; and I think it would bs wrong 
to allow the issue to be again tried between 
these parties as to the validity of the lih 
which has been admitted to probate, ” ; 
The suit was accordingly stayed. 


‘I may refer to another case of Vadala y. 


‘Lawes (5), where the Oourt in dealing with 


the question as to whether'a foreign judg-’. 


ment may be impeached on the ground. of 
- fraud, and holding thatit may, goes into 
the question at page 3167 of the diffi- 


culty of reconciling the two co-apeting- 


principles. 

Applying what has been lail down im 
-Nanda Kumar Howladar 
Howladar (|), by Sir Lawrenca Jenkins, as 
the law, which, speaking for myself, I res- 
pectfully accept, all the aliegations of 
fraud in the plaint in the present case 
would have to be struck out, except 
sub-para. (e), and possibly. sub-para. 
(d). Sub-paragraphs (a) (b) (c) and (f) mere- 


nesses in the previous suit committed 
perjury. To try that would really involve 
re-trial: Consequently, at any rate, as ‘re- 
gards those particular paragraphs, Twould 


ga (1890) 25" Q.B. D. 310; 63 L. T. ai 38 W. R. 
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cate with reasonable -clearnesa the 


v. Ram Jiban’ 


ely amount to allegations that the wit-.’ 
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hold that the judgment of the lower Appel- 


. late Court was correet. 
Is the fact alleged to have bsen discovered . 


Similarly, in the view I take, I think it 
would not be open under the present circum- 
stances for Bhikaji to litigate over again 


the question now -raised in sub para. 
(d) Weare, therefore, left with sub- -para. 
(e). Now here to adopt the test in 


Birch v. Birch (4) which is substantially,’ 
the -same test as that adopted by Sir Law- 
rence Jenkins, Bhikaji has to satisfy us 
that this alléged suppressed evidence was 
of such a character that if it had been 
produced, the probabilities are that the 
Court in the other suit would have arrived 
ata different conclusion. To do that the 
plaintiff should -have given, in my judg-- 
ment, full and fair particulars of the exact - 
nature of these account books, and - what 
essential matters they contained which . 
would have been likely to produce a differ- 
ent result jo the litigation. n 

I would unhesitatingly hold that he has 
failed: to give the particulars either in his 
pleadings or atthe Bar, “which would indi: 
pro- 
bability that if that evidence were gone 
iato and accepted, the decree: in the first 
suit would be -set aside. On the contrary, 
having regard to the almissions made be- 
fore the sanction J udge; the: strong proba- 
bilities poiat ths other way, Therefore in 
my judgment this appeal ought to be dis~ 
missed with costs. 
— Baker, J.—I agree with my Lord the 
Chief Justice, and have very little to add 
to his exhaustive judgment. In regard io 
this country the law is laid down by Sir. 
La vreoce Jenkins in Nanda Kumar How- 
ladar v. Rum Jiban Holadar (1) and also by 
the Privy Council in Rajwant Prasad 
Pand: v. Ram Ratan Gir (6) where their 
Lordships say (page 761*):— -> 

“This suit...ig equivalent toa suit for 
the rescission and destruction of a former 
decree of a competent Court. That rescis- 
sion and destruction could be obtained on 
the ground of fraud ‘practised on the Courts: 
below.” i 

On the aaa KAE therefore, I entertain 
no doubt that such a suit could lie. But 
the question is whether the present suit as 


a 30 Ind. Cas. 849; 17 Bom. L. R. 754; 13 A. L.. 
J. 937; 29 M. L. J. 165; 2 L. W. 671; 18 M. L. T. 173; 
37 À. 485; 20 0O. W.N. "3 ei M. W.N. 736; 230, < 


L. J. 55,421, A. 171 (P. O 
S ff Bam, LE MI ———— an 
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brought will lie. It is a ° fundamental 
maxim that particulars of fraud must 'be 
clearly set out, The fraud, alleged, on : 
which the present suitis based; is, according 
to the plaint, the suppression by Kulkarni, 
the plaintiff in the former suit, of his - 
accounts. It now appears that the accounts 
referred to are not the accounts of Kulkarni 
himself, but the accounts of one Ramcharan 
Beharilal, in whose business Kulkarni 198 
stated to have an interest. 

“In the sanction proceedings before the 
Subordinate Judge of Khed, not the same 
Subordinate Judge who tried the suit, the 
fact that the accounts of Kulkarni had been 
produced in Suit No. 1080 of 1921 of the 
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O1vin Revision Petition No. 113 oF 1926. 
“April 28, 1997, 
‘Present: —Mr. Justice Wallace. 

Tun MADRAS and SOUTHERN 
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ee, Ge aes 
ailways Act of 1690), 3.- 72 (2)—Risk Not 
Form B (new form), effect We asco olen of pah 


Poona Subordinate Judge's Court, does not aba changed—Theft, whether imports negligence. 


- appear tohavebeenclearly set out. It appears 
to me that if the present plaintiff had relied 
on the fraud which he now alleges, namely, 
the suppression of accounts by the oppo- 
nent -Kulkarni, he should have taken a 
much more definite stand on the point. It 
_appears from the proceedings that he ad- 
mitted the possession of copies of the 
accounts, but he did-not produce those 
copies with the object of showing that the 
claim against him was false, or, what is. 
more important, for the purpose of support- 
ing an application for the production of the 
original account books. which were in the 
possession of the Poona Court filed in the 
Suit No. 1080 of 1921. It appears to me 
that if theplaintiff had said: ‘I am in a 


position to prove that these accounts have . 


been suppressed, I can produce copies of 
them, aod the originals are with the Court 
of Poona, and can be called for,” he would 
have been in a very strong position, and it- 
would have been difficult for the, Court to 
refuse to call for the original accounts. 
But the plaintiff, for reasons best known ` 
to himself, did not choose to adopt this 
 attituderand this throws a cloud of suspi- 
cion on his case, In these circumstances, 
I do not think that this is a suit of the . 
nature covered by the section of fhe Indian 
Evidence Act referred to. I agree that the 
order of the lower Appellate Court dismiss- 
ing the suit should be upheld.. ` 

A. N. A. z Appeal dismissed.. 


tc prove misconduct, but that if 


- petition involVes a question of s 


The effect of the new Risk Note Form B is that 
the Railway Company may be called upon before 
a suit is filed to disclose tothe consignor how the 
consignment was dealt with, and that, after the case 
comes into Oourt it shall, ifthe Court, presumably 
moved thereto by the consignor, thinks it necessary, 
give evidence in Courtas to how the consignment 
was dealt with before the consignor is called upon 


| the Oourt does 
think it necessary there is no obligation on ae 


“Railway Company to call evidence. {p. 300, col. 2.] 


The onus of proving misconduct lies still, ag it 
always has lain, on the consignor. But he has now 
this advantage that he can, if he wishes, have the 
Company’s servants who dealt with the consignment 
put into the witness-box for cross-examinhation and 
may himself, if he can,.prove his case from the ex: 
amination or cross-examination of these witnesses.. 
and the Court has then from this evidence primarily; 
and” from eid ee aes by the consignor, to 
examine whether misconduct can fairly be j Lon 
oe ibid. fairl} be inferred or 
5 Evi ens? as: to a the consignment was dealt with 

oes not mean evidence as to how s i 
stolen. [ibid] l tolen goods were. 

The fact of theft ipso facto dogs not consti ` 
of miszonduet. Something more has to T Toon 
by the consignor, namely, that care and caution -was- 
not being used by the Company or by their staff or 
that the staff was grossly insufficient for its purpose, 
so insufficient as to import negligence in the adminis- 
tration, or that, as a matter of fact, the staff was 
a egent and was not dóing its proper duty. [p. 301, ‘ 


col. 1. 
Central India Spinning and Weaving Co. v 
Ry. Co. (1), commented upon. PON Gal Res. 


Petition under s. 25 of Act. IK of 1887. ` 
praying the High Court to revise the decree 
of the Court of the District Munsif of’ 
Tirupattur, in 8. C. S. No. 349 of 1925. 

Mr. Vere Mockett instructed by 
King & Partridge, for the Petitioner. 

` Messrs. S. Rangaswami Aiyangar and P 
Chakrapani Aiyangar, for the Respondents. 
JUDGMENT.—This civil revision i 
| ome im-~ 
portance, namely, the interpretation and ° 
effect with reference to the onus of proof, of `? 


Messrs, ` 
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the wording of the new Railway Form Risk 
Note B. 

The facts of this case admitted for the 

‘purpose of argument are that the respond- 
ént consigned 184 bags of ground nut from 
Jolarpet to the Salt Cotaurs Railway Station 
on the petitioner's Railway, that these bags 
were loaded and conveyed in a single 
waggon, that the train on reaching Arko- 
nam “was shunted into siding where it 
remained for four hours, that the seals 
were intact when the waggon reached 
Arakonam but that when the train was 
about to leave Arkonam the Station 
Master noticed that the one seal had been 
tampered with and put on his own seal and 


that on arrival at Salt Cotaurs it was found , 


that one of the bags was missing. It may 
be inferred, and is not disputed, that the 
bag was stolen from the waggon while it 
was in the siding at Arkonam. l 

The respondentsued the Railway Company 
for the value of the bag and the District 
Munsif has given him a decree. He has 
given two reasons for that decision, (1) that 
it does not appear that anybody other than 
the employees of the Company had access 
to the waggon and its contents during the 
detention, and (2) that proviso (a) in the 
Risk Note, Ex. 11, renders the Company res- 
ponsible. The second reason is clearly 
wrong. Proviso (a) does not lay down that 
the Railway Company is responsible with- 
out any proof merely because a whole bag 
has been lost and the loss is not due to acci- 
dent or fire. Proviso (a) aud proviso (b) 
are both on the same footing and subject 
to the procedure as to proof which is laid 
down in the Risk Note Ex. IC As to the 
first reason given by the District Munsif, 
there is no evidence on which the District 
Munsif relies for his conclusion, nor does he 
cite any, and it is certainly nota matter of 
legal presumption that no one but the em- 
ployees of the Company could have bad 
access to the waggon. Tne decision of the 
lower Court is, therefore, not defensible on 
the grounds stated by it. - 

Respondent, however, seeks to support 
éhe decree by alleging that the new form of 
Risk Note has shifted the onus of proof in 
cases like this, that the onus no longer 

—~lies on the consignor to prove ‘wilful 
neglect” of the Railway Company, but that 
the onus lies on the Railway to prove 
absence of “misconduct” on the part of its 
employees. He argues that the wording of 
the new note implies this, but lam quite 
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clear that this is not so. What the note 
says is: “The Railway Administration shall 
be bound to disclose to the consignor how 
the consignment was dealt with throughout 
the time it was in its possession or contyol, 
and, if necessary, to give evidence thereof 
before the consignor is called upon to prove 
misconduct, but, if misconduct on the 
part of the Railway Administration or 
its servants cannot be fairly inferred from 
such evidence, the burden of proving such 
misconduct shall lie upon the consignor,” 
1 understand this to mean that the Railway 
Company may be called upon before the 
suit is filed to disclose to the consignor how 
the consignment was dealt with, and that, 
after the case comes into Court it shall, if 
the Court, presumably moved thereto by the 
consignor, thinks it necessary, give evidence 
in Court as to how the consignment was 
dealt with before the consignor is called 
upon to prove misconduct, but that if 
the Court does not think it necessary there 
is no obligation on the Railway Company 
to call evidence. The onus of proving mis- 
conduct lies still, ag it always has lain, on 
the consignor. But he has now this ad- 
vantage that he can, if he wishes, have the 
Company's servant who dealt with the con- 
sigoment put into the witness-box for cross- 
examination and may himeelf, if he can, 
prove his case from the examination or 
cross examination of thess witnesses, and 
the Court has then from tuis evidence pri- 
marily and from any evidence called by the 
conosignor to examins whether misconduct ` 
can fairly be inferred or not. Obviously, 
evidence as to how the consignment was 
dealt with does not mean evidence as to how 
the stolen goods were stolen nor does the 
fact of theft ¿pso facto constitute proof of 
misconduct. Such an argument, however, is 
the argument put forward by the respond- 
ent, who contends that the fact of theft 
of` goods while in the custody of the 
Railway Oompany would without any. fur- 
ther evidence whatever beconclusive proof 
of misconduct. Had the terms of the con- 
tract been on these lines, I am clear that. 
the wording of the contract would have 
been very different. 

Now the Railway Company examined 
three witnesses to prove how the consign- 
ment was dealt with. Plaintiff was satisfi- 
ed with that and did not ask the Court to 
compel the Railway Company to disclose 
any further information on that point and 
did not himself call any evidenee. What the 
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Court had to decide then was whether upon 
the evidence given bythe Railway Company 
and cross-examination of these witnesses by 
the plaintiff there was a fair inference that 
there had been any misconduct on the part 
of the Company. -As pointed out already 
there is no evidence to justify the District 
Munsif's conclusion that there was miscon- 
duct, nor am I pointed to any evidence in 
proof of such. It is argued merely that 
because the evidence disclosed that there 
was a watching staff, the Railway Company 
is guilly of misconduct because that staff 
did not prevent the theft. That is again 
the old argument that the fact of theft 
alone is sufficient proof, of misconduct. 
Obviously something more has to be shown, 
namely, that responsible care and caution 
was not being used by the Company or by 
their staff or that the staff was grossly in- 
sufficient for its purpose, so insufficient as to 
import negligence in the administration, or 
that, asa matter of fact, the staff was negli- 
gent and was not doing ils proper duty. 
The respondent further makes it a ground 
of complaint that the Railway Company did 
not examine the watching staff as to what 
they were doing at the time, But the 
remedy for that was in his own hands; he 
could have asked the lower Court to compel 
the Company to examine the watchers; he 
cannot now ask tbis Court to call in aid his 
own slackness in support of the lower 
Court's decree. 

According to the terms of the Risk Note 
he has made bis contract and has in view of 
these terms got his consignment carried at 
a lower rate than would otherwise be pro- 
per. Now that his full consignment has 


not been delivered he cannot on that fact- 


alone claim that he is entitled to be practi- 
cally in the position of an insured consignor. 


The terms of his contract do not lay down. 


that whenever his goods are stolen from 


the yard of the Railway Company he is. 


entitled to recover full value from it. 

In supportof his argument respondent 
cites the case of Central India Spinning and 
Weaving Co. v. G. I. P. Ry. Co. (|) to prove 
that the onus of proof lay on the Railway 
Company even under the old form of Riek 
Note. But even in that judgmentat page 167* 
it is clearly laid down that the onus lies on 
the consignor, and on the facts of that case 
the learned Judges held that wilful neglect 


(1) 67 Ind. Cas. 162; 47 B. 155; 24 Bom. L. R. 272; 
A. I. R. 1922 Bom. 46. 
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had been proved mainly because “ip is 
certainly conceivable that the Railway 
Company could have taken such care as to 
make it impossible for such a theft asoc- 
cured in that case to take place.” But, with | 
due respect, I think this manner of weigh-* 

ing the case against the defendant Company 
went beyond the contract in the note for it 
calls on the Company to establish that they 
did take such care as would render suchtheit 
impossible. That is throwing the onus of 
proof of non-liability on the defendant 
instead of retaining the onus of proving 
liability on the plaintiff. Ithas been point- 
ed out tome by Mr. Mocke:t for the peti- 
tioner that the case of Smith Ltd. v. Great 
Western Ry. (2) relied on in Central India 
Spinning and Weaving Co. v. G. I. P. Ry. 
Co, (1)Freame up before the House of Lords, 
and the judgment of the House of Lords is 
reported in Smith Lid. v. Great Western Ry. 
(3). The onerous nature of the burden of 
proof which the consignor takes upon him 
on the contract of this kind is set out in 
emphatic terms at page 1s3*: “For the 
trader to be compelled to prove that his loss 
was due to wilful misconduct on the part of 
the Railway Company’s servants, is to call 
upon him to establish something which it 
may be almost impossible for him to prove. 
None-the-less, that is the burden that he 
has undertaken.” And again at page 185* it 
is laid down that even if the Railway Com- 


“pany declines to render ‘the consignor the 


least assistance in the case, that will not 
“afford evidence which will enable the 
plaintiff to discharge the onus of prov- 
ing what after all is a very serious fact, - 
an act of wilful misconduct on the part 
of one, of the Company's servants.” This - 
view has been accepted by the Calcutta 
High Court in a case, viz., Hast Indian Ry. 
Co. v. Sib Prosad Dutt Rai (4) and the same 
view has been put forward by the learned 
Judge of this Court in Bombay Baroda 
& Central India Ry. Co, Ltd. v. Firm 
Nattaji Pratap Chand (5), which, though a 
ruling on the old Risk Note, in effect fore- 
shadows the terms of the present Risk Note 
and also by a Bench of the Lahore High 
Court in Firm Gulab Rai-Lahori Mal v. 

(2) (1921) 2 K. B. 237; 90 L. J. K. B. 644; 125 L, 
41; 26.0om Oas. 84; 65 S. J. I72; 37 T. L. R. 117. 

(3) (1922) 1 A. 0.178; 91 L.J. K. B. 423: 27 Com ` 
Cas. 247; 38 T. L. R. 359. 

(4) 78 Ind: Cas. 449; A. I. R. 1925 Cal. 308. 


(a: 87 Ind. Cas. 79; 48 M. L, J. 400; {1925 M.W, N, 
136; 21 L. W. 728; A. I. R. 1925 Mad. 745, 
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Fast Indian Ry , Co. (6) a.case in which the 
facfs were even more strong against the 
Railway Company than‘in the present.case. 
I am clear, therefore, that the lower Couzt 
has gone wholly wrong in its interpretation 
-of the contract in this case and that its 
decree cannot be sustained. I, therefore, 


reverse the decree, and dismiss the plaintifi’s - 


suit with costs in both Courts. 
V. N. V. 


Eo 87 Ind. Qas. 592; 6 Lah. 305; A. I.R. 1925 Lah. 


Decree reversed, 
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SECOND IVIL ArPEaL No. 414 or 1926. 

August 25, 1927. e 

Present :—Sir Louis Stuart, Kr., Chief 

Judge, and Mr. Justice Misra. 
RAMESHWAR—DEFESDaNT— 
APPELLANT 
versus ' 
Musammat SHEORANI—PLCAINTIFF AND 
BANI MADHO AND OTAHRS— DEFENDANTS— 
RESPONDENTS, 

Transfer of Property Act (IV of 1882), s., 95—~Co- 
mortgagor redeeming entire property—Suit for con- 
tribution —Limitation—Cause of action—Date of pay- 
ment—Limitation Act (IX of 1908), Sch. I, Art. 189. 

The position of a co-mortgagor redeeming the 


entire property is not that of a mortgagee but that. 


of a mere charge-holder. [p. 303, col. ote 
Makhdum Khan v. Jadi (2) and Shah Wajihud Din 
v. Ahmad Ashraf (3), followed. 
Ashfaq Ahmed v. Wazir Ali (1), not followed. 
Article 132 of the Limitation Act applies to a suit 
by a co-mortgagor who has redeemed the entire pro- 
' perty from the mortgagee for recovering from the 
other co-mortgagor his share of the mortgage-debt, 
and the cause of action arises from the date when the 
money is actually paid by the plaintiff and not from 
the date when the money became due under the 
original mortgage. [p. 303, col. 2.] f 
Har Prasad v. ftaghunandan Prasad (6), distingu- 
“ ished. : 
-Raj Kamini Debtv. Mukanda Lal Bandapadhya 
(7), dissented from, i 


` Appeal against the judgment and decree 


of the Second Additional District Judge, 
Lucknow at Unao, dated the 2lst August, 
1926, upholding that of the Subordinate 
Judge, Unao, dated the 9th October, 1925. 
Mr. Bhagwati Nath, for the Appellant, 
Mr. Radha Krishna, for Mr. Bisheshar 


. 


Nath, for the Respondents. — 


J UDGMENT.—This is a second appeal 
arising out of a suit to enforce a charge. 
The facts are that one Sheogovind mortgag- 
ed his property toone Dwarka Prasad now 


, RAMESHWAR Y, SHHORANT, ` 
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represented by defendants-rsspondents Nos. 
2and 3. After the death of Sheogovind, who 
died issueless, the defendant, No. 1 Ram- 
eshwar, who is now the appellant before us, 
and another person, called Gajadhar suc- 
ceeded to his property. Gajadhar and 


_ Rameshwar brought a suit for redemption 


of the mortgage and obtained a decree. 
Gajadhar deposited the entire decretal 
amount and thus succeeded in redeeming 


. the entire property mortgaged. .Gajadhar 


died and his widow Musammat Sheorani, 
plaintiif-respondent, brought asuit against 
Rameshwar; the appellant, to recover half 
the mortgage-money together. with interest 


-by sale of Rameshwar’s half share in the 


mortgaged property. 

The defence put forward by Rameshwar 
was to the effect that the suit brought by 
the plaintiff-respondent was barred by 
limitation, since it had been brought after 


‘12 yearsfrom the date, when the cause of. 


action had accrued for recovery of money 
in favour of the original mortgagee. i 

Both the Courts below have rejected the 
appellant's plea and have granted to the 
plaintif a decree for the sum claimed by 
her. He now Gomes to this Court in gecond . 
appeal and the only point, which hás been- 
argued before us on his behalf, is the point: 
of limitation. 

It is contended on behalf of the defend- 


_ ant-appellant that when Gajadhar redeem-' 


ed the property by paying the entire morts 
gage-money, he must be deemed to have. 
been subrogated to the position of the ori- 
ginal mortgagee and if that is the correct: 
position, which is to be assigned to him, 
the period of limitationin his case should 
not be considered to be different from that: 
applicable to the case ofthe original mort- 
gagee, : l 
We regret we are unable to accede to this 
contention. ` Under s. 95 of the Transfer of- 
Property Act (IV of 1882} where one of 
several mortgagors redeems the mortgaged- 
property and obtains possession thereof, he 
has a charge on the share of each of the” 
other co-mortgagors in the property for his 
proportion of theexpenses properly incur- 
red in so redeeming and obtaining posses-'. 
sion. Itis, therefore, clear that under the. 
law, asit stands, the position of the eco-' 


~ mortgagor redeeming the entire property _ 


is not that of the mortgagee, but of a mere- 
charge-holder. The learned Counsel for 
the appellant contended for the opposite. 
view and in support thereof cited the cang 
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decided by. the Full Bench of the Allahabad lier period. - This view was taken by the late 
High Court reported as -Ashfaq Ahmad v. Court of the Judicial Commissionèr of 
Wazir Ali. (1). This view was dissented Oudhin a case reported as Qamar Jahan 
from in a decision by a Bench of the late „Begum v: Munney Mirza (5) and we er- 
Court of the Judicial Commissioner of Oudh “tirely agree with that decision. The learn- 
reported. as Makhdum Khan v. Jadi (2) ed Counsel for appellant relied upon two 
and this decision has been consistently fol- cases, one reportedin Har Prasad v. Raghu- 
lowed’in Oudh. Other High Courts in nvndan Prasad (6) and the other in Raj 
India, excepting the Allahabad High Court,- Kamini Debi. v. Mukanda Lal Bandapadhya. 
have also taken the Same view. It is only (7). In our opinion the first case has no 
recently that one of us sitting singly has - bearing’upon the facts of the present case. 
decided-that a co-mortgagor redeeming the It was held in that case that if a mortgagor 
mortgaged property. must be deemed to-be discharges the whole mortgage debt and 
a charge-holderand cannot be considered to thereby obtains a charge on his co-mort- 
be in the position of the original: mort- ‘gagor’s share of the mortgaged property 
gagee. The case will befound reported as in respect of the amount paid by 
Shah Wajihud Din v. Ahmad Ashraf (3). ‘hime -in excess of his own share, such 
We entirely agree with the view taken in charge would take priority over a subse- 
that decision. Indeed, no other view of law + quént mortgage, created on the same pro- 
would be permissible in view. of the clear perty-’by one of the ‘other co-mortgagors, 
wording of s. 95 of the Transfer of Property We have no such ‘case before us here, 
Act (IV of 1882). ` -~ ‘Regarding the second case we must 

We have now to determine what period of state respectfully that, we are unable. 
limitation would be applicable to a suit, to agree , with the rule .of law laid. 
brought to enforce a charge. Itisclear that down by the Bench of’ the Calcutta 
Art. 132 of the Limitation Act (IX of 1908) High Court in that case. It is strange that 
would be applicable in such a case—Bhag-. the leained Judges have not referred to Art. 
wan Das v. Har Dei (4). The said Article: 132 of the Limitation Act, which is the only 
runs asfollows:— . _ Article applicable to suits brought to en-" 


“Article 132. ; < force acharge. Thé learned Judges held 
To enforce payment of Twel When the moncy ` a that case that a co mor tgagor , Paying of 
‘money charged upon Bay sued for the entire mortgage-money was in the - posi- 
immoveable property, YOAT. becomes due.” tion ofa mortgagee and Art. 148 would be. 


The only point we have, therefore, to de- applicable in his case,- We regret we can- 
termine is when the money sued for became, not accept that view, since the weight‘ of 
due. We have no doubt in our mind that authority in this country is now. clearly. 
the money paid by a-co-mortgagor in’ re- against that’ view. : Any decision on the 
deeming the entire property mortgaged can- question of limitation, based on that view 
not be considered to have become due be- and which overlooks Art. 132, which, in our 
fore it has been actually paid by the said: opinion, is the only Article applicable in a 
co-mortgagor. Any other view, in ouropin- case where the plaintiff seeks to enforce 
ion, would lead to absurd resulte. - .  hischarge, cannot be considered to be lay- 

The learned Counsel for the defendant-, ing down a correct-rule of law. l ; 
appellant contended that the period of ` We are, therefore, of opinion that the 
limitation should be considered to com- suit brought by the plaintiff-respondent is 
mence from the date, when the money be- amply within limitation and there is no 
came due under the-original mortgage. force inthe appeal. We, therefore, dismiss 
This position, in our opinion,. cannot be this appeal with costs. 
maintained. The cause of.action of the: .G.H. ` Appeal dismissed, 
charge-holder can only be considered to A. N. A, l 


have arisen from the date, when he actually ao) S a O. L. J. 318; 20. W. N. 418; , 
makes the payment and not from any ear- a I Ind, Oas. 885: 81 A. 166; 6A. L. J, 674 


an B32. 
mY 14 A 1; A. W. N. (1891) 211; 7 Ind. Dec. (N. s.) > .(7) 57 Ind, Cas, 868; 25 ©. W. N. 283, - 


- (2) 90.0. 91. 
(3) 104 Ind. Cas, 400; 4 O. W. N. 713; A. I R, 1927 


‘Oudh 347.: 4 
(4) 26 A, 227; A. W.N. (1904) 3 
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MADRAS HIGH COURT. 
Seconv Civin APPEAL No. 770 og 1924, 
March 31, 1927. 


Present :—Justice Sir Kumaraswami Sastri,. iffs’ suit. 


Kr., and Mr. Justice Madhavan Nair. | 
- KOLLURI LAKSHMINARAYANA 
—DrrenpaNT—APPELLANT 
versus 
KAMBHAMPATI LAKSHMIPATI 

AND ANOTHER — PLAINTIPFS— RESPONDENTS, 

Limitation Act (IX of 1908), se 15—Prevention from 
filing suit, what amounts to—Decree declaring plaint- 
iff was not entitled to sue, effect of—Time during 
which such decree was in force, whether can be ex- 

luded. MP 
: Section 15 of the Limitation Act is applicable to a 
“case where a plaintiff was in substance prevented from 
enforcing his claim by reason of a decree or order. 
.[p. 305, col. 2.] 

Where after the execution ofa promissory note, a 
third person instituted asuit against the payee and 
the executant of tLe promissory note for a declara- 
tion that he, and not the ‘nominal payee, was the 
real person entitled to the amount due under the 
instrument, and obtained sucha declaration in the 
Court of first instance, and the payee instituted a suit 
on the promissory note after getting this decree re- 
versed in appeal: i | ee 

Held, that in computing the period of limitation 
for the suit the payee was entitled under s.15 of 
the Limitation Act to exclude the period of time 
during which the decree declaring that he was not 
entitled to the amount, was in force. [ibid. | 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Cocanada, in A. S. No, 56 of 1923, pre- 
ferred against that of the Court of the 


District Munsif, Peddapur, in O. S. No. 411 


f 1922. 

° Mr. F. Somasundaram, for the Appel- 
b. , : 

our G. Lakshmanna, for the Respondents, 


JUDGMEN T.-—Defendantis the appel- 
lant. The suit was on a promissory note 
dated the 4th of February, 1917, which was 
executed in renewal of a prior promissory 
note dated the 3rd April, 1914, executed by 
the defendant in favour of the plaintiffs 
father. The present suit was filed on the 
llth of October, 1922. The plaintiffs 
father’s sister filed O. S. No. 205 of 1917 
on the promissory note dated the 3rd of 
April, 1914. Her case was that the note 
was nominally taken in plaintiffs’- father S 
ename, with her money and that she is en- 
titled to theamount due on the promissory 
e. 

in Na favour in 1919, The decree declar- 
ed her right and directed the present plaint- 
ifs who were the 2nd and 3rd defendants 
in that suit to endorse the promissory note 
in her favour, There was an appeal and 


The District Munsif passed a decree. 


had 
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the Subordinate Judge on thel3th of Oc- 
tober, 1919, reversed the decision of the 
District Munsif and dismissed the plaint- 
Both the present plaintiffs and 
the defendant were parties to O. S. No. 205 
of 1917. “On the 26th of June, 1919, the 
Ist defendantin O, 8. No. 205 of 1917 who’ 
is the appellant here filed a petition - Ex, 
D where he has acknowledged his liability 
in respect of the renewed promissory note. 
He also acknowledged his liability in his 
written statementin that suit. The Dis- 
trict Munsif held that the present suit was 
barred by limitation but the Subordinate 
Judge reversed the decres. 

The only question argued before us is 
whether the present suit is barred by limi- 
tation. It is argued by Mr. Somasundaram 


“for the appellant that there is no acknow- 


ledgment in Ex. D, thats, 15 can have no 
application and that owing to the renewal 
of the promissory-note of the 3rd of April, 
1914, on the 4th of February, 1917, there 
was nothing to prevent thé plaintiffs from 
filing a suit on the renewed promissory 
note which was not the subject matter of 
the previous suit. It is contended by Mr, 
‘Lakshmanna that so far as the second note 
is concerned, as itis only arenewal of the. 
first note, there is no fresh consideration, 
that the right to recover the money on the 
second note would simply follow the result. 
of the adjudication in O. S. No. 205 of 
1917, that by virtue ofs. 19 the acknow- 
ledgment in Ex.D gives afresh starting . 
point for limitation from the 26th of June, 
1919, and the plaintiffs will be in time till 
the 26th of June, 1922, that in the previous 
suit the parties were bona fide litigating 
their title as regards the amount due on 
the first promissory note, that from the date 
ofthat suit till thereversal ofthe decree by 
the Subordinate Judge on the 13th of Octo- 
ber, 1919,the plaintiffs could not file a suit on 
thesecond promissory note and that if that 
period is excluded, they will be in time. 
It is clear that if s. 15 applies, the suit 
would bein time. We are of opinion that 
the effect of the decision of the District 


- Munsifin O. S. No. 205 of 1917, was that 


the present plaintiffs hadno rigkt to re- 
cover the money due on the first promis- 
sory note and as they were directed to 
endorse that note tothe plaintiff in that 
suit itis difficult to see how they could, 
when that decree was enforced, claim any 
money on the renewed promissory note tall 
the decision of the District Munsif was re- 


~ 
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versed in appeal. Tho fact that they were 
defendants in that suitmakes no difference. 
The question is whether the order or decree 
in the prévious litigation between 
Same parties isin substance one which 
prevents a party from filing a suit or execut- 
ing a decree, l 

In Satdeo Narain v. Radhey Kuar (1) 
the question was whether an order staying 
execution on security being given will in 
cases where a person is unableto give seaur- 
ity bring the case within s. 15 of the Limi- 
tation Act. Sir Dawson Miller, O. J., held 
thatit would and observed: ‘In my opia- 
ion it is essential to look at the real effect 
of the orderand not merely at the form. 


The effast in the present case was undoubt- . 


edly tò stay the execution of the decree 


“unless a condition impossible of perform- 


ance were complied with by the decree- 
holder.” 

In Satish Mohini Debya v. Pabna Bank 
Lid. (2) the learned Judges Fletcher and 
Sir Syed Shamsul Huda, JJ., looked into 


_ the substance of the-order and not the mere 


form and held that so long as the decree 
could not be executed till another litigation 
was disposed of, s. 15 applied 

Applying that principle to the facts of 
the presant case we think that the suit is 
not barred by limitation. 

It is unnecessary to consider the other 


‘question raised by Mr. Lakshmanna as to 


whether tha payment into Court of the 
amount of the decresin the previous liti- 
gation discharged the decree under the 
provisions of O. XXL r. 2, Civil Procedure 
Coie, and gave the present plaintiffs a 
fresh cause of action when the decree of the 
District Munsif wag set aside by the Sub- 
a Judge on the Lth of October, 
_ In the result thesecond appeal fails and 
18 dismiss2d with costs, 

Y.N FY. 

A.N A, Appeal dismissed. 


(1) 53 Ind. Cas. 9; 5 Pat. L. J. 39; (1919) Pat. 434, 
(2) 47 Ind. Cas. 907, 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDIGrION APPEAL 


: | No. 85 oF 1926, 


April 14, 1927 

Present :—Sir Amberson Marten, KT., 

Chief Justice, and Mr. Justica Blackwell. 

MATHURADAS CANJI MATANIT AND 

OTHERS— PLaINTIFF3S—APPELLANTS 
Versus 
EBRAHIM FAZALBHOY AND OTHERS 
— DEFENDanTI— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXT, 
v. 90 (2), O. XXX, rr.8, 4—Partnership—Death of 
partner—Suit against firm—Decree, whether can be 
executed against private estate of deceased partner— 
Legal vepresentatives, whether necessary parties— 


Service of summons on legal representatives, effect ofe « 


Contract Act (IX of 1872), s. 45, scope of. 

Where a creditor of a firm who has knowledge 
that the firm has been dissolved by the death ofa 
partner, bringsa suit for recovery of his debt against 
the firm as such, without impleading the legal re- 
presentatives of the deceased partner, and obtains a 
decree against the firm, the decree can .be executed 
against the assets of the deceased partner in 
the partnership, but it cannot be executed against the 
private estate of the deceased partner. [p 311, col “4 

In sucha case, even if the legal representatives o 
ths deceased partner, who are not made parties, are 
served with the summons, execution cannot be levied 


against the private estate of the partner under Q. . 


XXL, r. 50 (2), Civil Procedure Code. |%bid.] 

Order XXI, r. 50 (2), Civil Procedure Code, applies 
only where there has been no dissolution of the 
partnership to the knowledge of the plaintiff. [p. 
417, col 2 | 

Legal representatives of a deceased partner cannot 
be deemed to be parties to a suit against the partner. 
ship in its firm name. [p. 313, col. 1.] 

Order XXX, r. 3, Civil Procedure Code, does not 
empower a Court ina suit against a firm as such 
to serve notice on the legal representatives of a 
deceased partner. [p. 314, col. 1.] : 

Appeal against the order of Mr. Justice 
Rangnekar, 

Mr. Kania (with him Mr. Kanga, Advocate- 
General), forthe Appellants. 

Mr. Munshi, (with him Messrs. B. J. Desai 
and Manekshu), for the Respondents. 

JUDGMENT. i 


Marten, C. J.—This appeal from the . 


judgment of Mr Justice Rangnekar raises 
an interesting point of partnership law, 
which has been excellently argued by 
Counsel on both sides. The question is 
whether, when a plaintiff brings a suit 
for- debt against a partnership firm 
a3 such but the firm has been dissolved 
to the knowledge of the plaintiff prior 
to the suit, it is necessary to add the 
legal personal representatives of the 
deceased partner as parties, in order to 
enable execution to.be levied against the 
estate of the deceased partner, It is con. 


r 
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ceded that the partnership assets may be 
taken in satisfaction of a decree in a ‘suit 
so framed. But can the estate of the de-. 
ceased partner be reached irrespective of 
His share in the partnership assets? Mr. 


Justice Rangnekar held that in such a ` 


case it is necessary toadd the legal per- 
sonal representatives, and’ that as these 
representatives were not parties to the 
original suit but were added subsequently 
when the period of limitation had expired, 
“the suit against them ought to be dismissed. 
The plaintifis appeal. \ 

' The question arises in this way. The 
first defendant firm Fazalbhoy Joomabhoy 
& Co, arealleged to be indebted to a firm 
of Haji Esmail Gulmahomed & Son for a 
loan advanced on March ll, 1921. 
plaintiffs and defendant No. 2 are the 
assignees of that alleged debt under a com- 
position deed. They brought the present 
suit to recover this alleged debt on 
March 10, 1924, which was the last day for 
avoiding limitation. Prior to the date of this 
suit, Fazalbhoy Joomabboy, a partner in the 


defendant firm, had died, viz., on July 15, ` 


1922, It is common ground that the plaintifis 
were aware ofthis fact prior to the suit. 
The writ inthe suit was served on two 
surviving partners in the defendant firm. 
It was also served on defendants Nos. 3 
- and 4 as heirs of the deceased. partner 
Fazalbhoy in reliance on the proviso to- 
O. XXX, 1.3, Civil Procedure Code. Those 
writs were returned. On June 380, 1924, 
there was a Chamber order adding defend- 
ants Nos. 3,4and5 to the record. It will 
be seen that defendant No. 5 is a minor, 
and that he appears by his guardian ad 
litem defendant No, 3. The plaint was 


accordingly amended on July9, 1924. Sub- ` 


sequently when the case came on for 
hearing on August 9, 1926, the first issue 
raised was whether the suit is barred by 
- the Law of Limitation. That was treated as 
a preliminary issue, and having been decid- 
ed in favour of defendants Nos. 3, 4 and 
5 the suit was dismissed as against them. | 
Our procedure’ in dealing with suits 
by or against partnerships in. afirm name 
' is regulated by O. XXX, and by O. XXI,' 
‘rr, 49and 50. ‘These rules are taken from 
‘the English Rules of the Supreme Court, 
O. XLVIIIA. A comparison of the langu- 
age will show that in many cases they are 
practically identical. But there is-in our 
rules an important r. 4 which does nat. 
exist in the English rules, and which has 
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figured prominently in the arguments- 
before us. Curiously enough itis not men- 
tioned in the judgment of the learned trial 
Judge and Counsel are not agreed as to 
whether any stress was laid on it in the 
arguments in the Court below. In acase, 


then, of this nature where India has bor- 


rowed directly from England certain rules 
of procedure, I think it is permissible to 
see in the first place what view is taken in 
the English Courts of the rules which 
originated there. So, too, asthe Indian 
Law of Partnership, so far as it is embodied 
in ss. 239 to 266 of the Indian Contract Act, 
is largely taken from the English Law of 
partnership, it is permissible to see what 
the English Law is. oa 

Now a3 regards the Rules of the 
Supreme Court, O. XLVIIIA, the English 
procedure on the question above formulated 
is in my judgment, quite clear, viz., that 
it would be necessary to add the legal per- 
sonal representatives of the deceased partner, 
should it be desired to obtain a judgment ` 
against the estate ofthe deceased partner 
as opposed to a mere judgment against the | 
partnership assets. The law is, I think, 
accurately stated in the notes to O. XLVIIIA, 
r. linthe English Annual Practice, 1927 
Edition, pages 838 and 839 (1916 Edition, 
page 834), viz:— : 

“Deceased Partner. —Where a partner 
dies before action, and the action is brought , 
against the firm alone in the firm 
name, the deceased partner is not a party 
to the action at all co far as his private . 


estate is concerned. Ifin an action against 


a firm in the firm name a partner. 
dies between service of the writ and judg- 
ment, the estate of the deceased partner 
is not bound. Unless his personal repre- 
sentative is a defendant, judgment is against 
the surviving partners and can only be ' 
enforced against them and the partnership 
assets: Ellis v. Wadeson (1)...I1f one’ of 
several partners dies before action brought 
and the plaintiff seeks, in suing the firm, to 
make the deceased partner's privates estate 
liable, he must add asa defendant the 
personal representative of such deceased 
partner: See Ellis v. Wadeson (1), Phillips 
v. Homfray (2) and In re Shephard; Atkins 
y. Shephard (3).” l i , 

(1) (1899) 1 Q. B.714; 68 L. J. Q. B. 604; 80L. T. 
508; 47 W. R. 420. i 

(2) (1883) 24 Ch. D. 439; 52 L, J. Ch. 883; 49 L.T. 
5; 32 W. R. 6. 

ı (3) (1890) 43 Ch. D. 13l at p, 136; 59 L, J,. Oh, 88; 
62 L, T., 337; 38 W, R, 133, 
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was whether, where a firm was sued assuch, 
the surviving partner could put in a.defence 


in his own name and not in-that of the’ 
firm. It was held by the Coutt of Appeal, 


in a considered judgment delivered by Lord 
Justice Romer, that such a defence was 
not permissible. But to arrive at this con- 
clusion the Court considered the whole 
law and proeedure on the point, and in 


so doing laid down emphatically what was 


in their judgment the true legal position. 

Romer, L.-J , said (page 718*):— . 
“Now consider the question of death. 

Suppose a‘partuer dies before action brought, 


and an action is brought against the firm in. 
the firm’s name, The dead man 18 not ea. 
party to the action, so far as his private: 


estate is concerned, for a dead man can- 
not be sued, though the legal personal 
representatives of a dead man can be sued 
in a proper case. In that case the action 
would be an action solely against the 
surviving partners. -At common law, if a 
creditor sued joint debtors and one died, 
the survivors only 
the Judicature Act, undoubted] yy 10 the case 
of a partnership liability, the creditormight 


now join in one action the. surviving part- - 
- ners, and the legal personal representatives. 


of the deceased partner, but the latter would 


have expressly tobe added as defendants. 


If the legal personal representatives of a 
deceased partner are not added expressly as 
defendants, and the action is 
against the firm in the firm’s name, then 
judgment can’ only be obtained as 
against the surviving partners and be 
enforced against them and against the 
‘partnership assets. . I may mention 
that the reason why the partnership 
assets can be reached is- because, notwith- 
standing the.dissolution by death, the sur- 
viving partners for many purposes. have 
authority continued to them to bind the 
dead man’s interest in the partoership,assets, 
for the authority of‘partnership ‘extends to 


enable the surviving partners, in case of 


dissolution by death, to wind up the affairs 
of the partnership, to pay the partnership 
debts, to defend claims against the partner- 
ship, and so forth.... n S 
“I have sofar dealt with the case of the 
death of a partner before action. Now 
what happens if a partner dies between 
service of writ and the trial of the action 
and judgment? In that- 
*Paga of lays) 1 Q, B=[E4,] 
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.could be sued. Since- 


‘there given isof such a 


brought . 


case equally 
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the: dead man’s estate is not: bound. 
Judgment can only be obtained against 
the surviving partners and enforced against 


them aad- against the partnership 
assets... This is clear—that the partner 
who dies between writ and judgment 


is not before the Court, and, therefore, judg- 
ment could ‘not be obtained against the 


-. deceased partner,, or execution enforced 
against him or his assets, 


Supposing there 
were two partners, both living’ at the date 
of writ, and both were served, and. both 


died before the action came on for trial, 
no judgment could be obtained.” < 
It will be seen, . therefore, that the 


ratio decidendi is that you cannot bring a 
suit against adead man, and that to make 
his legal personal representatives liable in 
his place, you must make them parties to 
the suit. And although the partnership 
assets may be got at in the suit, this is 
only because the surviving partners for 
certain limited purposes, such as wind- 
ing up, represent - the estate of the deceased 
partner, +. 
Now, I'quite recognise that the exact 
pointfor decision by us in the present 
case did not arise in Ellis v. Wadeson 
(1) but, on the other hand, 
natutre that it 
must prima facie be regarded as authori- 
tative in England. The fact that it has 


the judgment | 


not been challenged for some twenty-seven . 


years, and thatitis still regarded ‘in the 


-Annual Practice as representing the correct 
procedure up to date, all 


show that it represents what is now the 
settled law in England: 
There is one other case, 
v. Cox (4) which is a decision of Mr. 
Justice Cave and Mr. Justice Wright. In 
that case one of the partners had left the 
firm tothe knowledge of the Plaintiff prior 
to the suit. The plaintiff, however, omitted 
to serve him with a writ in aceordance 
with the proviso . corresponding to the 


goes strongly to. 


viz, Wigram . 


provisoin our O. XXX, r. 3. The Court there - 


held that that Proviso was imperative, and 
complied with, the ` 


that as if was not 
Plaintiff could not, after ‘judgment had 
been recovered, obtain any relief in execu- 
tion against the partner in question. Thera 
the Court had to, consider the separate 
effects of rr. 3 and 8 of O. XLVIIIA, 
Those rules correspond to ourr 3 of 
0: XXX and r. 50 of 0, XXI, They held 


and” (1894) 10, B, 792; 63 Le J, Q B, 751; 701, ig 
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that r.3 overroder. 8,and that the latter 
rule only applied where there had been 
no dissolution ornone to the knowledge of 
the plaintiff, 


As regards the position in law of a 


partnership firm ‘in England, it is clear’ 


that death dissolvesa partnership, and that 
neither the dead man nor his representa- 
tives are any longer partners in the firm. It 
then becomes the right and the duty of the 
surviving partners to wind up the partner- 
ship business, and to distribute the assets in 
accordance with the rights of the surviving 
and the deceased partner. Partnership deeds 


_ may contain various special provisions deal- 


ing with the rights of a deceased partner. 
But the above is the legal position sub- 
ject to any special provisionsin a partner- 
ship deed. 

Thus, in In re Bourne, Bourne v. Bourne 
(5), Lord Justice Vaughan Williams says 
(page 430*):— ` 

“Itis conceded by both the appellants’ 
Counsel that when there is a partnership 
between two partners and one. of those two 
partners dies, unless there is something in 
the partnership articles to the contrary, 
prima facie the surviving partner has not 
only the right, but the duty, to- realize the 
partnership property, and for the purpose 
of that realization to carry on the business 
if it is necessary so to do... The real truth of 
the matter isthat, leaving out all questions 
of legal estate, there is, as between the sur- 
viving partner and the representatives of 
the deceased partner, an overriding duty to 
wind up the partnership assets and to do 


such acts as are necessary for that purpose,’ 


and if it is necessary for that winding up 
either to continue the business or borrow 
money or to sell assets, whether those 
assets are real or personal, the right and the 
duty are co-exteasive,” 
Section 28 of the Partnership Act, 
1890, may also be referred toin this res- 
ect. 
i Turning next to the law of India, 
ss. 234 to 266 of the Indian Contract Act, 
e 1872, deal with partnership. Section 253 
(10) provides. that, in the absence of any 
contract to the contrary, partnerships are 
dissolved by death. Section 263 provides 
that— | 
“ After a dissolution of partnership, the 
rights and obligations of the partners con- 
(5) (1906) 2 Ch.497; 75 L. J, Ch, 779; 64 W, R. 
559; 95 L. T. 191. 2 2o L ; 
~ *Page of (1906) 2 Ch.~[Hd.] 
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tinue in all things necessary for winding-up 
e the business of the partnership.” 

Speaking generelly, this may be taken to 
correspond to the general powers given to. 
a surviving partner by English Law as 
stated in In re Bourne, Bourne v. Bourne 
(5) ands. 38 of the Partnership Act, 1890. 
[See also Shidappa v. Shivalingappa (6)}. 


Then as regards the Civil Procedure 
Code, 1908, the terms of O. XXX are prac- 
tically taken from tbe English Rules of the 
Supreme Court, O. XLVILIA, apart from our 
r. 4. This Order enables persons carrying on 
business in a firm name at the date of the 
accrual of the cause ofaction to be sued in 
“that firm namesubject to certain conditions. 
It wasarguea by Mr. Munshi for the respond- 
ents that r,1 necessitates there being two or 
more personsalive at the date of the suit. But 
this is not, I think, the true construction of 
the rule. Two must be alive atthe date of 
the accrual of the cause of action, but it 
would be sufficient if one was alive at the 
date of the suit. This is irrespective of the 
case provided for by r. 10 where a single in- 
dividual carries on business in a firm name. 
Sub rule (3) of r. 2 provides that “where 
the names of the partners (in the plaintiff 
firm are declared..., the suit shall proceed 
in the same manner, and the same consequ- 
ences in all respects shall follow, as if they 
had been named as plaintiffs in the plaint.” 
This, however, is hardly applicableto legal 
representatives, They are not partners, 
and the mere insertion of a dead man's 
name in the plaint would be of no avail. So, 
too, as regards defendants. Itis said by 
Lindley, L. J , in Western National Bank v. 
Perez (7) (page 314*):— ` 

“When a firm’s name is used, it is only a 
convenient methodfor denoting those per- 
sons who compose the firm at the timewhen © 
that name is used, and a plaintiff who sues 
partners in the name oftheir firm in truth 
sues them individually, just as much as if 
he had set out all their names.” if 

It then that was done here, it would only 
result in a dead man's name being inserted 
as a defendant. It would not result in the 
names of his legal representatives being 
added. They were not partners atthe ma- 
terial date. ` 

Similarly, r. ð provides for service upon 


a partner or a manager of the business. 
(6) 1 Bom. L. R. 42, : 
(7) (1891) 10. B. 304; 60 L.J. Q.B. 272; 64 L.T, 

543: 39 W. R. 245, 

“Page of (1891) 1 Q, Bæ—[Ed.] 


. 
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The legal representatives would be neither 
the one nor the other. The proviso to that 
rule enacts:— | 

“That, in the case of a partnership which 
has been dissolved to the knowledge of the 
pliintiff before the institution of the suit, 
the summons shall be served upon every 
person within British India.whom it is 
-~ sought to make liable.” l 

Great stress was laid by Counsel for the 
appellants upon the language of this proviso, 
and ib was argued that the reference being 
to every “person” not to “every partner,” 
the ianguage used applies to the liability 
now sought against the personal represen- 
tives in.the present case. But the reason for 
the proviso is clear. Prima facie death dis- 
solves a partnership, and consequently the 
implied agency of one partner to act for 
another is then confined to the more limited 
right stated in In re ‘Bourne, Bourne v. 
Bourne (5) and in s. 263 of winding-up the 
partnership assets. It is only fair, therefore, 
that in such a case all the former partners 
should be served; and that is, I think, the 
real object of the proviso. The use of the 
word “person” may be to catch anybody 
who has held himself out and is liable as a 
partner, though not one in fact. Thus 
O. XXX, r. l, refersto “any two or more 
persons claiming or being liable as part- 
ners..." | 

Then, again, r 9 provides that every 
person served under r. 3 should be inform- 
ed whether he is served as a partner cr asa 
manager, and in default heshould be deem- 
ed to be served as a partner. Thatrule is 
not worded so as to apply to legal personal 
representatives, for they are-neither partners 
nor managers. Apart, then, from r. 4, it 
would seem reasonably clearthat the legal 
personal representatives are not parties toa 
suit against the partnership in the firm 
name unless they are expressly joined, 
and that accordingly only the partnership 
aasets can be reached in a suit so constitut- 
ed. J : 

I now come to the crux of the case, viz, 
1, 4. This provides:— 

(1) Notwithstanding anything contained 
ins.45 of the Indian Contract Act, 1872, 
where two r more persons may sue or he 
sued in the name ofa firm under the fore- 
going provisions and any of such persons 
dies, whether before the institution or dur- 
ing the pendency of any suit, it shall not 
be necessary to join the legal representative 
of the deceased as a party to the suit. 
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(2) Nothing insub-r. (1) shall limit or 
otherwise affect any right which the legal 
representative of the deceased may have— 

““(a) to apply to be made a party to the 
5uit, or . 

(b) to enforce any claim against the sur- 
vivor or survivors.” 

Now, no doubt at first sight it would 


‘seem that arulè providing that it is un- 


necessary to join: the legal representatives 
of a deceased as a party would exactly meet 
the difficulty in the present case. But on 
closer investigation the question bears a 
different aspect. In the first placa the rule 
implies that the legal representatives are 
not already parties to the suit by the mere 
use of the firm nams. Inthe second place 
it will be noted that the rule begins by a re- 
ference to s. 45 of the Indian Contract Act, 
and it is this reference, I think, which 
affords the clue to the real meaning of r. 4. 
That section provides that— 

“When a person has made a promise to 
two or more persons jointly, then, unless a 
contrary intention,appears from thecontract, 
the right to claim performance rests, as 
between him and them, with them during 
their joint lives, and, after the death of any 
of them, with the representative of such 
deceased person jointly with the survivor or 
survivors, and, after the death of the last 
survivor,with the representatives of all joint- 
ly.” ` - 

It will, accordingly, bs seen that this 
section differs from the corresponding Eng- 
lish Law, for thegeneral rule of English Law 
is that joint contracts are enforceable by 
the survivor orsurvivors alone. There isan 
exception as regards debts due to partners, 
but eventhere theremedy by suit survives to 
the surviving co-partner. (See Williams on 
Executors, llth Edition Vol. I, page 638). So, 
too,in India before the Indian Contract Act 
the practiceseems to have been that the sur- 
viving partner aloneshouldsue. [See Votilal 
Bechardass v. Ghellabhait Hariram (8).] But 
when s. 49 of the Indian Uontract Act wasg 
enacted, not unnaturally difficulties arose in 


India as to whether in suing fora partner- 


sbip debt it had become necessary to add, 
the representatives of a deceased partner. 
The Calcutta High Court took the view that 
the legal representatives were necessary 
parties. [See kam Narain Nursing Doss v. 
Ram Chunder Jankee Lall(9).] The other 


(8) 17 B. 6; Chitty’s S.C. O. R. 336; 9 Ind. Lec. (x, 8.) 
4. 
(9) 18 Ç, 86; 9 Ind. Dec, (x. s.) 58, 
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High Courts tooka different view, and in 
our High Court Mr. Justice Farran, in Motilal 
Bechardass v. Ghellabhai Hariram (8) held 
that a surviving partner alone could sue. 
Hisjudgment, however, shows the difficulty 
which he felt in arriving at that conclusion. 

That being so, one can well under- 
` stand that when the Code of 1908 came to be 
framed, containing as it did these new 
rules for suits in a firm name, it became 
necessary to provide for this conflict of opin- 
ion between the several High Courts. 
Aecordingly, r. 4 made it clearthat the 
Calcutta view was not to prevail. That, 
however, only applied to the power to bring 
a suit at all, for, if the Calcutta view had 
. prevailed, then no‘ relief could have been 
obtained even against the partnership assets 
and the whole suit would have been dismiss- 
ed in the absence of the legal representa- 
tives. The result then of adopting the 
Bombay view was that the suit would lie 
and that a judgment could be obtained 
against the partnership assets. But the 
new rule did not go on 
judgment could also be obtained against 
the private estate of a deceased partner. 
Are we then to imply that such a judgment 
ought to be obtained? 

It was pointed out forcibly by Counsel 
for the appellants that r. 4 is not confined 
to plaintiffs, but thatit also extends to de- 
fendants, and that defendants are governed 
not by 5.45 but by ss. 42 and 43 of the 
Indian Contract Act. Section 42 provides 
for the representatives of a deceased promis- 
or being made liable jointly with the sur- 
yiving promisor, but,on the other hand, 
s. 43 provides thata promisee in the absence 
of express agreement to the contrary may 
compel “any one or more” of the joint pro- 
misors to perform the promise. Consequent- 
ly, it would be open to sue the surviving 
partners of a firm without any need for r.4, 
That appears to be so. But I think one 
answer is that the Legislature may have 
thought that there was a risk of misunder- 
standing unless r. 4 referred both to plaint- 
iffs and defendants. Then, as regards sub- 
y. (2) (a) of r.4, I think itis intended to 
safeguard the rights of the legal representa- 
tives in case, for instance, there should be 
any collusion between debtors to the estate 
and the surviving partners. Similarly, sub- 
r. (2) (b) may enable them to claim contribu- 


tion from the surviving partners unders. 43 


of the Indian Vontract Act in the event of 
there being a partnership liability. 


MATHURADAS OANJI MATANI V. EBRAHIM FAZALBEOY, 


to say, that: 


[105 I. O, 1927] 

On the other hand, if in the course 
of a suit an injunction is asked against the | 
legal representatives, ought that to be done 
unless they are made expressly parties to 
the suit? Similarly, if an order was asked for 
the administration of the estate of a deceas- 
ed partner in case assets toanswer the debt 
sued on were not admitted, then surely it 
would be only right that the legal re- 
presentatives should be added expressly, 
Relief of that nature is not asked for in the 
present case, but it has some bearing on the 
general question of principle. 

I will next turn to certain authorities 
which were cited to us. In Jivraj Laloobhai 
Patel v. Bhagvandas Gordhandas (10) Sir 
Lallubhai Shah and Mr. Justice Crump had 
to consider a case where they held that the 
plaintiff had no knowledge ofthe dissolution 
of the partnership, and where consequently 
the proviso tor. 3 did not apply. They, ac- 
cordingly. held that execution could be levi- 
ed under O, XXI, r. 50, against the estate 
of thedeceased partner. T'he:case, therefore, 
they had to consider was a different one 
from that which we have here, although the 
learned Judgesseem to have thought that 
the wording of sub-r. (2) of r. 50 was wide 
enough to cover the case of a deceased part- 
ner. 

So, too, as regards Motilal Jasraj v. 
Chandmal Hindumal (11), decided by the 
same Bench, that was a case where the sole 
proprietor of the firm had died before the 
date of the suit. The learned Judges there 
held that notwithstanding this, thesuit had 
been properly filed against thefirm. 

It does not, however, appear from the 
reports that in either of thesecases was the 
attention of the Court drawn to the 
authorities [ have already cited. There are 
no authorities referred toin the judgments. 
Nor in the second case does it appear 
whether at the date of the suit the plaintiff 
knew that the sole proprietor was dead. 


On the other hand, in Rampratab 
Brijmohandas v. Gavrishankar Kashiram 
(12) where a firm wassued with leave under 
cl. 12 of the Letters Patent notwithstanding 
that the sole proprietor had died beforé suit. 
to the knowledge of the plaintiff, and where 


(10) 68 Ind. Cas. 627; 24 Bom. L. R. 1037; A. I. R. 
1923 Bom. 66. 


(11) 77 Ind. Cas. 1055; 25 Bom. L. R. 1081; A.I. R. 
1924 Bom. 155 


(12) 85 Ind. Cas. 464; 25 Bom. L. R. 7; A.L R, 1924 
Bom. 109. ; l 
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the legal reprasentatives ware only added 
after suit and without leave under cl. 12, Mr. 
Justice Mulla, after reviewing the. authori- 
tie3,held that the suit as originally framed 
was bad, and that fresh leave under cl. 12 was 
necessary in order to sue the added legal 
representatives, and that in the absence of 
such leave the Court had no jurisdiction. 
The suit was consequently dismissed. At 
page 10* the learned Judge eaid:— 


“Ifa partner dies before suit, and the 
suit is against the firm in the firm's name, 
.the suit is one solely against the surviving 
partners and judgment can only he obtained 
as against the surviving partners and be 
enforced against them and against the 
partnership assets. The judgment cannot 
ibe enforced against the private estate of 
the deceased partner unless his legal re- 
presentative is added expressly.as a defend- 
ant, for a dead man cannot be sued though 
his legal representative can be sued in a 
proper case." SS 

Then at page 11* in dealing with O. XXX, 
T, 10, hesays:—- ` 


When a suit is brought against such person 
in the name in which he carrieson business, 
the suit is essentially one against him.and 
heis the sole defendant in the suit. 


on business, the suit is against a dead man 
= andit isa nullity from its inception. The 
suit being a nullity, the writef summons 
issued in the suit, by whomsoever accepted, 


isalsoanullity. Similarly, any order made. 


in the suit allowing amendment of the 
plaint by substituting the legal representa- 
tive of the deceased as defendant and 
allowing the suit to-proceed against him is 


also a nullity. It is immaterial that the suit 


was brought bona fide and in ignorance of 
the death of such person.” A 

That decision, it will be seen, in effect 
follows Ellis v. Wadeson. (1) and is perhaps 
the nearest to the present case, but no 


“Indian authority precisely on all fours bas. 


been cited to us. e 

There is another line of authority to 
the effect that if you have on the record one 
representative ofa decsąsed person, you 
may add others without necessarily being 
exposed tothe plea of limitation under 
s.22 of theIndian Limitation Act, or Civil 
Procedure Cede, O. I,r.10 (5) Thus, in 
. Pages of 25 Hom... R—-[Ha] Tm 


-anme 
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tl If he’ 
dies before suit, and a suit is brought 
against him in the name in which he carried. 


what he has said on this point. 


sll 


Jehrabi Sadulla Khan Mokasi v. Bismillabi 


Sadruddin Kaji (13) the head-note runs:— 
~ “It is sufficient for the plaintiff in a suit, 


_ if a defendant dies, to putone of the heirs 


on the record as his legal representative, 
who will then represent the estate of the 
‘deceased for the purpose of the suit, It is 
for. those who. claim. to be heirs to 
come in if they wish to be'represented in 
the suit.” 

It was, accordingly, argued here that: if 
the.adult defendants were properly served 
with the writ of summons, then limitation 
would be saved as regards them, and service 
on the minor could properly be effected at 

‘a later date. But the difficulty in the way 


ofthe plaintiffs is that defendants Nos. 1 


and 2 werenot properly served in the first 
instance, unless they cculd be brought 
within O. XXX, r. 3. That is because 
O. V, r. 1, requires service on parties to 
fhe suit, and does not enable writs to be 
served on non-parties. And defendants 


Nos. 1 and 2 cannot-be brought within 
. 0. XXX, r. 3, unless that 


p ; - . tothe representatives of a deceased 
...One man cannot constitute a firm. : 


roviso applies 
partner, 
which I do not think it does. . oe 
In the result, after- giving my best 
consideration tor. 4 and the other pro- 
visions of O.. XXX, and, after weighing 
the possibility that the Legislature there- 
by deliberately intended to alter the pre- 
vious Indian and English practiee as 
regards the procedure necessary to make 
the private estate of a deceased partner 
liable, I would hold that r.4 must not be 
carried any further than what it expressly 
states, and that if it is sought to fix liability 
on the - private estate of a deceased partner, 
apart from: his interest in the partnership 


-assets-then the’ legal representatives must 


be added. So, too, in my judgment, 
O. XXI, r.50(2), would not enable the 
plaintiffs to levy execution against the’ 
private estate of the deceased partner in 
the events which have happened. I have 
had the advantage of-reading the judg- 
ment ofmy brother Blackwell, and I do 
not think it necessary to add ‘anything to 

I am, therefore, of opinion that the 
learned trial Judge was correct in deciding 
the point of limitation in. favour of de- 
fendants Nos.3,4and 5, andin dismissing 
the suit as against them. It follows, 


(13) 80 Tid. Oas, 758;26 Bom, L. R. 375; A, LR. 
“1924 Bom. 480. 0 ii 
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Therefore, that, in my judgment, this appeal 
‘should be dismissed with costs. 
' Blackwell, J.—The facts in this case 
are not in dispute One Abdul Kadar 

aji Esmail Gulmahomed carried on 
business in the name of Haji Esmail 
Gulmahomed and Son, On March 1l, 
1921, the firm of Haji Esmail Gulmahomed 
and Son advanced to the first defendant 
frm éf Fazalbhoy Joomabhoy & Co., a sum 
of Rs. 15,000. In May and November 1921 
demands were made for re-payment, but 
the loan was not re-paid. On April 4, 
1922, a deed of composition’ was entered 
into between the said Abdul Kadar 
Esmail Gulmahomed (who was the sole 


owner of the firm of Haji’ Esmail Gul-- 


mahomed & Son) and several trustees and 
creditors. The plaintiffs and defendant 
No. 2in this suit were trustees under that 
deed of composition.. In 1922 Fazalbhoy 
Joomabhoy Lalji, a partner in the first 
defendant firm, died. That fact was known 
to the plaintiffs before the institution of-the 
suit. The suit was filed on March 10, 1924, 
for recovery of Rs. 13,040 with interest. At 
the time of the institution of the suit defend- 
ant No. 2 was out of Bombay, and he being 
one of the trustees was formally joined asa 
defendant. The suit as originally filed was 
against Fazalbhoy Joomabhoy & Co., as a 
firm, and against the said trustee. The writ 
wasserved on two partners in the defendant 
firm. In addition it was served upon 
. defendants Nos. 3 and 4; The notices serv- 
ed with the writ upon defendants Nos. 3 
and 4 contained ineach casethe following 
. Btatement:— 

“Please note that you are served with the 
summons hereinas an heir ofthe deceased 
Fazalbhoy Joomabhoy a partner in Messrs, 
Fazalbhoy Joomabhoy & Co.” 

The writs were returned by defendants 
Nos. 3 and 4 with an intimation that they 
were not concerned withthe matter. On 
June 30, 1924, an order was obtained in 
Chambers to bring defendanis Nos. 3, 4 and 
5 on the record as defendants, and the plaint 
was amended pursuant to that order accord- 
ingly on July 9, 1924. By their written 
statement, defendants Nos. 3, 4 and 5 alleg- 
ed thatthe suit against them was barred 
by the Law of Limitation. This question 
was tried asa preliminary issue. 

The relevant section of the Indian Limita- 
tion Act, 1:0%, iss. 22 (1), which isin the 
following terms:— 

“Where, after the. institution of a eguit, a 
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new plaintiff or defendant is subetitute 

or added, the suit shall, as regards him, be 
deemed to have been instituted when he was 
so made a party ” : 

The original loan having been made: on 
March 11, 1921, the period of limitation 
for instituting the suit expired on March 
10, 1924. 

The actual question for decision in this: 
case is, therefore, whether the suit -is time- 
barred as against defendants Nos. 3,4 and 
9. Two further questions have, however, 
been discussed, namely, (1) whether, if a 
suit is brought.against a firm in the’ firm 
name, and the firm has been dissolved to the 
knowledge of the plaintiff before the institu- 
tion of the suit by reason of the death of a 
partner, the suit as so framed ineludes the 
legal representatives of a deceased partner; 
and (2) whetherio such a case, if the legal re- 
presentativescf adeceased partner are served 
with the summons, -tbough not added 
as parties, leave can be obtained to issue 
execution against them under O XXI. r. 50 
(2). In my judgment both of these latter 
questions must be answered in the negative 
for reasons hereinafter appearing. 

Before the introduction of O. XXX into 
the Civil Procedure Code, although by 


virtue of s.43 of the Indian Contract Act, 


referred to later, the suit might, in the ab- 
sence of express agreement to the contrary, 
be brought against any one or more of the 
partners, it was nevertheless necessary to 
sue all the partners sought to be made 
liable. If oneof them was dead, it was 
equally necessary to sue his legal represen- 
tatives, if it was sought to make the estate 
of the deceased partner liable. 

= Order XXX provided for the first time for 
the institution of suits by or against firms 
and persons carrying on business in names 
other than their own. But it must be borne 
in mind that when a firm is sued,in effect 
the suit is against all the partners who. 
constituted the firm when the cause of 
action arose, just as much asif they had all 
been sued individually. See the remarks of 
Lindley, L. J.. in Western National Rank v. 
Perez (7). A dead man cannot besued. Ji, 
therefore, one of the partners 18 dead, a suit 
against the firm in the firm nameis not a 
suit against him If it is desired to reach 
the dead partner's separate estate, his legal 
representatives must be sued. But if they 
are sued, they will not be sued as partners, 
but as representing the dead man’s estate. 
This is clearly the law in England, as I will 
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presently show. I think it is equally clearly 
the law in India. 

In my judgment the, whole echeme of 
O. XXX is against the theory ‘that a ‘suit 
against a firm is a suit against the legal re- 
presentatives’of a deceased partner. Rule 1 
provides that 4 | 

“Any two or more persons claiming or 
being liable as partners and carrying on 
business in British India may sue orbe sued 


in the name of the firm...of which such | 


persons were partners at the time of the 
accruing of the cause of action..." l 

In face of this rulera suit against a firm 
cannot include the legal representatives of a 
deceased partner, for they were not partners 
at the time of the accruing of the cause of 
action, or at any time. 
a declaration in writing by the plaintiffs 
of the names and place of residence of all 
persons constituting the firm on whose 
‘behalf the suit is instituted. If the firm 
name includes the legal representatives of a 


deceased partner, they would be some of the 


plaintiffs, and it would be necessary to in- 
clude their names in the declaration. But 
they are clearly not persons constituting the 
firm on whose behalf thesuit is instituted, 
inasmuch as they were.not partners at the 
time of the accruing of tbe cause of action, 
or at any time. 
proviso for the moment) provides that:— 

“Where persons are sued as partners in 
the name of their’ firm, the summons shall 
be served elther— 

(a) uponany ene or more of the partners, or 

(b) at the „principal place at which the 
partnership business is‘carried on within 
British India upon any person having, at 
the time of service, the control or manage- 
ment of the partnership business there, 
as the Court may direct; and such service 
shall be deemed good service upon the 
firm so sued, whether all, or any of the 


partners are within or without British ' 


India.” l 

“Tf the firm name includes the legal re- 
presentatives of a deceased partner, the 
summons could not be served upon any 
of the legal representatives, . because they 
were not partners at the time of the accru- 
ing of the cause of action. Moreover, it 
ig to be observed that the mode of service 
authorised by the rule is service upon any. 
one or more ofthe partners, or ‘gervice at 
the principal: place of business of the part- 
nership within . British ‘India upon the 
manager of the business, . If the summons 
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is not served in either of these ways, it has 
been held upon the corresponding English 
irregular: gee 
Worcester City) Banking Co. v. Firbank 


(14), Further, ithas been held in Harjiban- 


das Gordhandas’ v. Bhagwandas Pursram 
(15) that whena firm has been dissolved, 
the only method of service is on a 
partner. In that case Rankin, J, eaid 
(page 397*):— ae Th 

“Tf the partnership business .no longer 
exists and the firm has been dissolved, it is 


obvious that the only method underr. 3 


which is open, is to serve upon 8 partner, 
that isto say, upon one of the indivi- 
duals whom you are charging as liable as 
principals.” ` 

The proviso to r. 3 isin the following 
terms:— 


_..“Provided that, in the case of a partner- 


ship which has been dissolved to the know- 
ledgeof the plaintiff before the institution - 
of the suit, the summons shall be served 


upon every person within British India 


whom it is sought to make liable.” _ 

It is contended that “person” here in- 
cludes legal representatives of a deceased 
partner. But that would be placing an 
interpretation upon the word different from 
that which it bears in r. J, which provides 
fora suit by or against ‘‘persons claiming 
or being liable as partners” in the name of 
the firmof which such persons were part- 
ners ‘atthetime of the accruing of the 
cause of action”, and different from that 
which it bears in r.3 in which the words 
used are “where persons are sued as 
partners in the name of: their firm’, and 
which provides for the service of the 
summons either ‘“‘(a) upon any onè or more 
of the partners", or(b) upon the manager. 
It seems clear, therefore, that the word 
“person” in the proviso cannot mean any 


‘person, but must mean any person sought 


to he made liable as a partner. 

Rule 5 provides that when a summons i8 
served in the manner provided by r. 3, 

“BEvéry person upon whom it is served 
shall be informed by notice in writing 
given at the time of such service, whethey 
he is served as a partner or asa person 
having the control or’ management of the 
partnership business, or in both characters, 


(14) (1894) 1 Q. B. 784; 63 L. J, Q. B. 542; 9 R, 367; 
70 L. T. 443; 42 W. R. 402. kn 
. (15) 69 Ind. Cas. 236; 49 C. 394; A. I. R. 1922 
Cal. 390. 
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and, in default of such notice, the person 
served shall be deemed to be: servéd as a 
partner.” eee 

. If the firm name includes the legal re- 
presentatives of a deceased partner, and 
they are served with the summons, it will 
be impossible to comply with this rule. 
That is in fact what happened in the present 
case. It is, therefore, plain in my judgment 
froma, consideration ofthese rules that the 
firm name does not include the legal re- 
` presentatives ofa deceased partner. 

. Apart from r. 4, O. XXX has been taken 
- almost word for word from O. XLVIIL-A 
of the English Annual Practice. It is 
clear that under English Law the firm 
name does not include the legal: representa- 
tives of a deceased partner. In the notes 


inthe English Annual Practice [1927] to - 


O. XLVIIIA, r. 1, it is stated (page 839): 
“Tf one of several partriers dies before 
action brought and the pluintiff seeks; in 
suing the firm, tomake the deceased part- 
ner’s private estate liable, he must add as 
- a defendant the personal representative of 
“such deceased partner. See Ellis v. Wadeson 
(1)". In that case Romer, L.'J., said’ (page 
18*):— ae 
| “Now consider the question of death. 
Suppose 4 partner dies before action 
brought, and an action is brought against 
the firm in thefirm’s name. ` The dead man 
is not a party to the action, so faras his 
private estate is concerned, fora dead man 


cannot be sued, though the legal personal ` 


representatives of a dead man can be sued 
in a proper case. In that case the action 
would be an action ‘solely against the sur- 
viving partners. At common law, if a 
-ereditor sued joint debtors and one died, 
the survivors only could be sued.. Since 
the Judicature Act, undoubtedly, in the case 
of a partnership liability, the creditor might 
now join inone action the surviving part- 
ners, and the legal personal representa- 
tives ofthe deceased partner, but the latter 
would have expressly to be added as 
defendants. If the legal personal repre- 
sentatives of a deceased partner are not 
added expressly, as defendants, and the 
action is brought against the firm in the 
firm’s name, then judgment can only be 
- obtained as against’ the surviving partners 
and ba enforced against them and against 
the partnership assets. 1 may mention that 
íhe. reason why the partnership assets’ can 
be reached is because, notwithstanding the 
Page of (1899) 1 Q.B Ed] er 
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for many purposes have authority continued 


e to them to bind the dead man’s, interest in 
the partnership assets, forthe authority of - 


partnership extends to enable the surviv- 


ing partners, in case of dissolution by. 
death, to wind up the affairs of the partner- - 
ship, to pay the partnership debts, to defend’ 
claims against the partnership, and so forth: - . 


see Lindley on Partnership, 5th Edition, 
pages 217, 218 and 587," 


In this connection it is to bé observed.. 
that s, 263 of the Indian Contract Act, 1872; 


provides that:— 


“After a dissolution of partnership, the - 


rights and obligations of the partners 
continue in all things necessary for wind- 
ing-up the business of the partnership.” 


But it has been held that the executors“ 


of a deceased partner are notentitled on 
dissolution ofthe partnership to join the 
surviving partners in the winding-up, 
though they have the right to inspect and 


challenge the accounts [Shidhappa v. Shiva- - 
lingappa (6)|. Inmy judgment the position ` 


is the same in India as in England, and 
if it is desired to reach the separate estate 
of a deceased partner, his legal repre- 


sentatives must be added expressly as de- 


fendants. 

It was contended by Mr. Kania that r. 4, 
O.XXX has made a difference’ between 
the law applicable in England under 
O. XLVITIA and the law applicable in 
India. I donot agree -for reasons which I 
will presently state, In my opinion a very 
definite reason can be assigned tothe adop- 


tion of r.4. Thatrule is in the following | 


terms ;— 

(1) Notwithstanding anything contained 
in s, 45 of the Indian Oontract Act, 1872, 
wheretwo or more persons may sue or be sued 
in the name ofa firm under the foregoing 
provisions and any of such persons dies, whe- 
institution or during the 
pendency of any suit, it shall not be neces- 
sary to join the legal representative of the 
deceased as a party to the suit. 

(2) Nothing, in sub-r. (|) shall limit or 
Otherwise affect any right which the 
legil representative of the deceased may 
have— i 

(a) to apply to be made .a party to the 
Buit, or ` i 

(b) to enforce any claim against the sur- 
vivor or survivors.” 

- Before considering the effect of this rule, 


it ig necessary to refer to ss, 42, 43 and. 45 | 
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of the Indian Contract Act of 1872. Section 
42 is as follows;— ae 
“When two or more persons have made 
a joint promise,then unless a contrary inten- 
tion appears by thecontract, all.such persons, 
during their joint lives, and after the death 
ofany ofthem, hisrepresentativejointly with 
‘the survivor -:or survivors, -and after the 
death of the last survivor, the repre- 
sentatives of all jointly, must fulfil the 
promise.” = | k 
. Section 43 provides, inter alia, that— 


“When two or more, persons make a joint’ 


promise, the promisee may, in the absence 
of express: agreement to the. contrary, 
compel any one or mote of such joint 
promisors to perform the whole of the 
promise.” 

Section 45 provides that— | 

“When a person has made a promise to 
two or more. persons jointly, then, unless 
a contrary intention appears from the 
contract, the -right to claim performance 


rests, as between him and them, with them: 
and after the. 


during their. joint lives, 
death of any .of them, with the representa- 


tive of such deceased person jointly with ` 


' the survivor or survivors, and, after . the 
death of the last survivor, with the repre- 
sentatives of: all j ointly.” ; ; 


"Ibistobe observed that these sections ` 
materially vary the rules of the English ` 


common law, asto the devolution of the 
benefit and the liability of joint contracts. 
In England upon the death of one of 
several joiat contractors, the liability 
under the contract devolved upon the 
survivors, and the representatives of the 
deceased could not be sued at law either 
alone or jointly with the survivors, 
liability ultimately - devolved on the last 
surviving contractor and after his death 
upon his representatives. An‘ exception 
was introduced in the case of a deceased 
partner, his estate being made liable subject 
to the prior payment of his separate debts 
for the unsatisfied debts of the firm: see 
s. 9of the Enoglish Partnership Act of 1890. 
Section 43 of tha Indian Contract Act, how- 
ever, appears to make all joint contracts 


joint and sevaral: see Motilal: Bechardass v. 


Ghellabhat Hariram (8} where Farran, J., 


pointed out (page 11*) that ss. 42, 43 and © 


45 relate to partners as well as to other 
co-contractors. Seealso Lukmidas Khimji 


v. Purshotam Haridas (16) where it was held - 


(16) 6 B. 700; 3 Ind. Dec. (N. s.) 922. 
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settled that 


‘natha Ayyar v: 


The. 


_ alone. 


| $18 
that in a suit brought upon a contrae ` 
made by a. firm the plaintiff may select a 
defendants those partners of the firm 
against whom he wishes to proceed, allow- 
ing his right’ of suit against those whom 
he does not make defendants to’ be 
barred. 7 
_ Bection 45 of the Indian Contract Actis 
a clear departure from the general rule of 
English Law that joint contracts are en- 
forceable by the survivor or survivors 
alone. There was an exception in English 
Law founded on mercantile custom’ as to 
debts due to partners. But even in that. 
case, as pointed out ia Williams on Execu- 
tors, Vol. I, llth Edition at page 638;— 
, Athough the right of the deceased part- 
ner devolves on his executor, itis now fully 
the remedy survives to his 
companion,” (sic) “who alone must enforce’ 
the right by action, and will be liable, 
on recovery, to account to the execu- 
toror administrator for the share of the 
deceased.” . ; a oe 
Although s. 45 applies in terms to all 
cases of joint contracts, there was in Indig 
-prior to the enactment ofr, 4, O. XXX. a 
difference of opinion as to whether the Te- 
presentatives of the deceased partner were 
or were not necessary -parties'toa suit for 
the recovery of a debt which acerued due 
tothe partnership in the lifetime zof the 
deceased. The High Courts of Allahabad 
Bombay and Madras decided that they 
‘were not necessary parties: see Gobind 
Prasad v. Chandar Sekhar (17), Vaidya- 
Chinnasami Naik (18) 
Debi Das v. Nirpat (19), Ugar Sen v, 
Lakhmi Chand (20) and Motilal Bechar- 
dass v. Ghellabhai Hariram (8). In the 
latter case, Farran, J., considered the diff- 
‘culty occasioned by the words “as between 
him and them” and said (page 14*):— 


“Tt is difficult to give these words-their 
full effect, if the surviving contractors ir 
the. casa of partners are allowed to sue 
The right to performance of-the 
contract, as far as the other contracting 
party 18 concerned, rests just as much with 
the representative of the deceased partner as 
‘with the surviving partner. Can the latter, 


4 


594, , 
~ (20) 6 Ind. Cas. 840; 32 A. 638:7 A. L. J. 739, 
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then, sue without joining the former asa 
party to the suit? Logical’ consistency 
points to an answer in the negative. The 
case of partners is, however, as we have 


_ shown, anomalous, and we think that as the 


Legislature has not enacted that the re- 
presentatives of a deceased partner must 
join in suing in & partnership contract 
jointly with the surviving partners, we are 
not wrong in holding that, notwithstanding 
the” provisions of the Contract Act, the old 
practice of the Small Cause Court need not 
be changed.” | l 

On theother hand, the contrary view was 
maintained by the Calcutta High Court: 
see Ram Narain-Nursing Doss v. Ram 
Chunder-Jankee Lall (21). There being 
this difference of opinion upon s. 45,;r. $ 
of O.XXX was enacted when it was decid- 
ed to introduce into India the English 
practice in regard to suits by and against 
firms. l ' 

What then was the object of the section ? 
It seems to me clear that it was intended 
to set at rest the doubt that existed in con- 
nection: with s. 45, and to provide that 
where two or more persons May sue ln the 
name of the firm and any of such persons 
dies: it shall not be necessary to join the 
legal representatives o/ the deceased per- 
son. I think that that was the only object 


‘of the section, and that it was not intended 


that a suitin a firm nameshould be deemed 
to include the personal representatives of 
the deceased partner. Indeed the fact that 
it isspecially provided that 1 shall not be 


necessary to join the legal representatives 
of the deceased seems to me to imply that 


they are nat to be deemed to be included 
in the suit in the firm name. It is to be 
observed that sub-r. (2) of the rule pre- 
gerves any right which the legal representa- 
tives of the deceased may have (a) to apply 
to be madea party to the suit, or (b) to 
enforce apy claim against the survivor or 


gurvivors. E 

Before passing from r. 4 of O. XXX, it is 
necessary to draw attention to the fact that 
it contains the words “or be sued.” Having 
regard to s.43of the - Indian Contract-Act, 
it seems to me thatthe insertion of those 
words was unnecessary, because by virtue 
of that section the piomisee-may, inthe 
‘absence of express agreement to the con- 
trary, compel any one or more of the joint 
promisors to perform the promiee, The 


(21) 18 ©. 86; 9 Ind, Dec. (x. s.) 58, 
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words “or be sued” seem, therefore, to have 
been insertedinr.4 either by accident or 
per majorem cautelam. 

I now consider the question whether, if 
the legal representatives of a deceased part- 
ner are served with the summons, though 
not added as parties, leavecan be obtained 
to issue execution against them under O, 
XXI, r. 56 (2), the suit having been brought 
against the firm inthe firm name, andthe 
firm having been dissolved to the know- 
ledge of the plaintif before the institution 
of the suit by reason of the death of a part- 
ner. Order XXI, r. 90, is in the following 
terms:-— ; - 

“(1) Where a decree has been passed 
against a firm, execution may be granted— 

(a) against any property of the partner- 
ship; 

(b) against any person who has appeared 
in his own name under r.6 orr.7of O. 
XXX, or who has admitted on the pleadings 
that he is, or who has been adjudged to be, 
a partner; 

(e) against any person who has been in- 


-dividually served as a partner . with a sum- 


mons and has failed to appear: 

Provided that nothing in this sub-rule 
shall be deemed to limit or otherwise affect 
the. provisions of s, 247 of the Indian Con- 
tract Act, 1872 = < 
_ (2) Where the decree-holder claims to 
be entitled to cause the decree to be 
executed against any person other than 
such a person as is referred to in sub- 
r. (1), cls. (b) and (c), as being a partner in 
the firm, he may apply tothe Court which 
passed the decree for leave, and where the 
liability is not disputed, such Court may 
grant such leave, or, where such liability 
is disputed, may order that the liability of 
such person be tried and determined in 
apy manner in which any issue in a suit 
may be tried and determined. 

(3) Where the liability of any person has 
been tried and determined under sub-r. (2), 
the order made thereon shall have the same 
force and be subject to the same conditions 


‘as ta appeal cr otherwise asifit werea 


decree. 
- (4) Save as against any properly ofthe 
partneiship, a decree against a firm shall 
not release, render liable or otherwise affect’ 
any partner therein unless he has been 
served with ‘a summons to appear and 
answer. 

This rule corresponds in substance with 
r. 8 of O. XLVIITA ofthe English rules, 
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It is necessary to consider this rule in 
connection with r.3 of O. XXX. It is to 
be-observed that if service is effected in the 
first mode prescribed by r. 3, that is, if the 
service is upon a partner, itis good service 
upon the firm as well as upon that partner 
personally, but it is not service upon any 
other member of the firm so as to make 
such member a person who has been indi- 
vidually served as a partner within the 
meaning of O. XXI, r 50, (1) (c). Similar- 
ly, if service is effected in the second mode 
prescribed by the rule, that is, upon the 
manager at the place of partnership busi- 
ness and the manager is nota partner, the 
service isa good service upon the firm, but 
it is not service upon any member of the 
firm so as to make such member "a person 
who has been individually served asa part- 
ner” within the meaning of O. XXI,r. 50, 
(1) (c), This distinction is important for 
purposes of execution, for where a decree 
has been passed against the firm, execu- 
tion can, under O. XXI, r. 50, at once issue 
without leave against the property of 
the firm, and also against the separate pro- 
perty of any individual partner served 
with the writ. But execution cannot be 
issued without leave against the separate 
property of any partner who was not serv- 
ed with the writ and did not appear. By 
reason of the proviso to r. 3, where there has 
- been a dissolution of the firm,to the know- 
ledge of the plaintiff before the institution 
of the suit, he cannot make an.outgoing 
partner liable unlees he has served a writ of 
summons upon him, Further, it has been 
held in England that in such circumstances 
the plaintiff cannot apply underr 8 of O. 
XLVIII-A, (which corresponds with O. XXI, 
r. 50, sub-r. (2)), for leave to execute the 
decree against the personal property of the 
outgoing partner, the reason given being 
that the proviso to r. 3 overrides r.& of O. 
XLVIIIA, and thelatter rule only applies 
where there has been no dissolution to the 
knowledge of the plaintiff: see Wigram v. 
Cox (4). In that case Cave, J. said 
(page 795*):— 

“Order XLVIII-A deals with the mode of 
suing firms. Rule l provides that two or 
more persons being liable as co-partners 
may be sued in the firmname, Then comes 
the question whether, when a firm, say of 
three members, is altered by one of the 
members going out, and the two remaining 
members continue to carry on business in 
“Page of 1894) 1 Q. BAHAN 
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the same firm name, service, under T. -3, 
upon one of the remaining membersor upon 
fhe manager ofthe firm at their place of 
business, is to be deemed service upon the 
member whohas gone out. The proviso to 
r. 3says it isnot to be deemed service upon 
him, if the plaintiff knows of the dissolution 
befora the commencement of the action. In 
that case the plaintiff must serve the mem- 


' ber who has gone out, if he wishes to fix 


him with liability, There is nothing con- 
trary to justice in that. Before the legisla- 
tion permitting actions against a firm in the 
name of the firm, the plaintiff must have 


. served every person against whom he issued 


his writ. Ifhe did not, any judgment re- 
ecovered against a person not served would 
have been null and void. Rule & goes on to 
provide how execution may be issued where 
judgment has been signed against a firm. 
By that rule youmayissueexecution against 
any pereon who has appeared in his own 
name under r.(5) or (6), or who has ad- 
mitted on the pleadings that he is, or who 
has been adjudged to'be, a partner, or 
against any person who has beenindividually 
served, as a partner, with the writ of sum- 
mons, and hasfailed to appear. None of 
these cases apply to the appellant; but it is 
contended for the respondent that he was 
entitled to apply for and obtain an order 
under the latter part of that section for the 
trial of an issue as to the liability of the ap- 
pellant. Iam, however, ofopinion that r. 9 


. overrides r. 8, and that the latter rule only 


applies where there has been no dissolution, 
or none tothe knowledge of the plaintif, 
Where there has been a dissolution to the 
knowledge of the plaintiff, he cannot make 
an outgoing partner liable, unless he serves ` 


-the writ of summons upon him.” 


In my opinion the law is the same in 
India, and r, 3 of O. XXX overrides O.XXI, 
r. 50, which only applies where there has 
-been no dissolution to the knowledge of the 
plaintiff. Where there has been a dissolu- 
tion to the knowledge of the plaintiff . 
by the death of a partner, the legal 
representatives must, in my judgment, be 


. added as defendants, if the separate estate 


of the deceased partner is sought to be made 
liable. | 
In support of his contention that the 


. service of the summons on defendants Nos. 


3 and 4 was a good serviceunder the proviso 
tor. 3, Mr. Kania relied upon a passage in 
the judgment of Shah, Ag. C. J., in the case 
of Jivraj Laloobhat Patel v, Bhagvandas 
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Gqrdhandas (10) in which at page 1039* that 
learned Judge said:— 

“It seems to me inconceivable that if 
Keshavji knew that Raghunathdas Preniji, 
who apparently was a. well-to-do merchant, 
was a partner and that he.was dead, he 
would not take care to serve the summons 
on his legal representative.” 

. That case, however, was decided on the 
footing that the original plaintiff had no 
` kKnewledge of the dissolution of the part- 
nership and the words. relied on by Mr. 
- Kania, as indicating that the summons 
might in such a case be servedon the legal 
representative of a deceased partner, were 
merely obiter. With very great respect to 
“that learned Judge, Iam unable to agree 
with the implication involved in that pass- 
age in his judgment, ' 

Mr. Kania drew our attention to some 
cases in which it has been laid down that 
it is enough for the plaintiff ina suit, if a 
defendant dies, to bring one ofthe heirs 
on the record as his legal representative: 
pee Jehrabi Sadulla Khan Mokasi v. Bismil- 
labi Sadruddin - Kaji (13) and Kadir 
Mohideen Marakkayar v. Muthukrishna 
Ayyar (22). He argued from the analogy of 
these cases that although the writs were 
served only upon defendants Nos.3 and 
4, and not upon defendant No. 5, such 
service would be enough ‘to bind the estate 
of the deceased partner. Hecontended that 
if such service were held to be good service, 
defendants Nos. 3 and 4, as representing 
the estate of the deceased partner, were 
already before the Court before they were 
added with defendant No. 5 as parties, and 
upon this footing the plaintiffs would be in 
a, position to apply for execution against the 
separate estate of the deceased partner under 
O. XXI,r.50(2),and the subsequent addition 

- oi defendants Nos. 3, 4and 5 as parties to the 
suit could be disregarded. Upon the execu- 
tion point he relied upon the casein Jivraj 
Lalooobhai Patel v. Bhagvandas Gordhan- 
das (10), above referred to, where it washeld 
that the wording of sub-r. (2), O. XXI; r. 50, 
was wide enough to cover the case of a 
deceased partner. That case. was decided 
by an Appeal Bench, and it is, therefore, not 
open tome to express my own opinion upon 

- this point. The case was, however, decided 

“upon the basis that the plaintiff when. he 
brought his suit had no knowledge that one 
of the partners inthe defendant firm was 

(22) 26 M, 230; 12 M, L. J. 368. ME 
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dead,—it does not apply to acase in which 
the plaintiff has such knowled ge; in such a 
case, as I have already pointed out, the pro- 
viso to r. 3 is imperative and overrides sub- - 
r. (2) of O. XXT, r. 50, Moreover, for reasons 
which I have already given, the service of the 
writs on defendants Nos. 3 and 4 was not, in 
my judgment, good service. : 

"Mr. Kania further contended that if par- 
ties who are not necessary parties to a 
suit, or parties who are already covered by 
a general description, such as a firm-name, 
are added as parties, that does not affect the 
position as it was at the date of the institu- 
tion of the suit, so far.as limitation is con- 
cerned, and the addition may be, regarded 
as mere surplusage. In support of this con- 
tention he relied upon Motilal. J asraj vV. 
Chandmal Hindumal (11). ' 

As in my judgment defendants Nos. 3, 4 
and 5 as representing the estate of the de- 
ceased partner were not covered by the firm 
name, and are necessary parties, if it is 


-sought to render liable the estate of the de- 


ceased partner, I do not think it necessary to 
examine this contention further. I refer to 
it only in order that it may not be supposed 
that I have overlooked it. | ; 
Summing the matter up, the proviso to 
1. sin my judgment contemplates service 
only upon a living person who is sued as a 
partner in the name of his firm, and does 
not apply to the case of a partner who is 
dead to the knowledge of the plaintiff at the 
time of the institution of the suit. 


of the Indian Contract Act, it-is not incum- 


. bent upon the plaintiff, where the firm has ` 


been dissolved to his kno wledge, to serve a 
particular partner, when the plaintiff can. 
otherwise effect service upon the firm, unless 
he seeks to render that particular partner 
liable. But when a partner is dead, to the 
plaintiff's knowledge at the date of the insti- 
tution ofthe suit, although again by.virtue of 
8.43 of the Indian Contract Act and byr.4 of 


, O. XXX, itis not necessary for the plaintiff to 


join his legal representatives, and the suit. 
is not improperly framed if they are not. 
joined, yet if the plaintiff seeks to. render 
the deceased partner, 
he must join the legal representatives as 
Unless they are joined as parties, 
the plaintiff will, in my judgment. be unable 
to reach the estate of the deceased partner, 


either upon the theory that the deceased 


partner is included in the firm name, and ` 
that service upon his personal representa: 


ei In the ` 
case of a living partner, by reason of s, 43 
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tives brings them before the Court, so that 


they are bound by a decree against the firm, 
or by execution under O. XXI, r. 50.1 think 
that r. 4 was introduced into O. XXX to set 
at rest the doubts which had been felt in re-. 
gard to.s. 45 of the Indian Oontract Act, . in 
relation to suits by firms, and for no other | 
purpose. Inthis view of the matter, the 
reasoning of Romer, L. J., above referred to, 
in Hillis v. Wadeson (1) is as applicable, in 
my opinion, to suits against a firm im India 
as it isin England. Accordingly, defend- 


ants Nos. 3,4 and 5 were necessary parties . 


if the separate estate ofthe deceased partner 
‘was sought to be made liable, but at the 
date at which they were brought on the 
record, the suit as against them was time- 
barred. In my judgment, therefore, thes 
learned trial Judge was right, and this 
appeal must be dismissed. 4 
A N.A. : Appeal dismissed.’ 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 
First OIVIL APPEAL No. 4 or 1925, 
‘January 28, 1927. - 
Present:—Mr. Tyabji, A. J. C., and 
; Mr, Lobo; A.J, O. - 
Fırm or HUSSAINBHOY KARIMJI—, 
APPELLANTS i 
l versus 
HARIDAS AND, 0OTHERS— RESPONDERTS. 
Contracts — Contract to deliver goods by shipmenis— 
Government requisitioning ships—Breach of contract— 
Liability for damages—Impossibility—Doctrine of 
frustration—Implied. term of contract—Contract Act 
(IX of 1872), s. 56. 


The defendants contracted to.deliver at Karachi to ' 


the plaintiffs Java Sugar of July, August and 
September shipments ‘in 1917. The British Govern~ 
ment requisitioned the ships available for shipping 
at Java with the result that no.ships left Java for 
Karachi during the months of July, August and 
September in 1917, and the defendants were unable 


to perform their part ofthe contract. Ina suit for 


damages for breach of contract : 


Held, that the real contract which the parties made 3 


“was on the basis of there being a regular service of 
ships and that. the defendants were not liable for 
damages for breach 

E 5 
Soar Tyabji, A. J. C—Section 56 of the Contract Act 
contemplates that a contract may-be void under its 
provisions and yet compensation may be payable by 

the person who is unable to perform it whether “the 
impediment is impossibility or unlawfulnese, and 

whether the impediment existed atthe time of the 

‘gontract; or supervened, |p. 322, col 2] 
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“them. 


‘first, that they had offered 


- tract. 


of the contract. Lp. 334, goke | The ultimate cause of impossibility 


old 


. The question whether édinpensation id ‘pagable or 
not depends not merely on (1) whether it can in an 
abstract manner: be said that the act agreed to be 
done is impossible (in itself) or, unlawful, but upon 


” (it) the knowledge as to the act being impossible or 
- unlawful; as well as the promisor using reasonable 


diligence in obtaining that knowledge; but this 


‘knowledge or absence of diligence must be coupled 


with, (iit) the want of knowledge on the part of the 
promisee; and finally it depends also upon (iv) 
whether. the promisor could have prevented that 


‘event which renders the act-unlawful; in‘particular 


if the promisor knew or with reasonable diligence 
might have known and the promisee did not know 
that the act promised to be done was (or semble 
would become) impossible or unlawful, compensation 
must be made. [2bid.] 


The real question that must be considered, when. 


it has to be determined whether s, 56 is applicable 


. or not in any suit, except where the contract is 


sought to be specifically enforced, is not whether the 
contract was or became void, but whether the pro- 
misor has to make compensation for non-performance, 
[p. 322, col. 2; p. 323, col. 1.] 
` The substance of s. 56, Contract Act, (viz., the pay- 
ment, of compensation being excused) can only apply 
when there is no contract to the contrary. | p. 323, col. 1.| 
[indian and English case-law reviewed ]. 
Appeal against the judgment and) decree 
of Mr. Aston. A. J. C., Sindh. ` = 
Mr. T. G. Elphinston, for the Appellante, 
Mr. Kalumal Pahlumal, for the Respond- 


iyaw „JUDGMENT, f 
ya . d. ©.—The appellant 
were defendants in the Gourt aoe 


. ents. 


| stance) contracted to deliver at Karachi to 


the respondents Java Sugarof July, A 
and September 1917 shipment, Her tc 


_ sued for damages caused by their failure 


to deliver. Aston, A.J. O., decreed against 


“The appellants ‘relied on both the alters 


native defences contemplated in s. 87 of 


the Indian Contract Act. They contended, 


to perform thei 
contract, and, secondly, that they were ae 


cused from performance. The first conten- 
tion is no more relevant: it has been held 
that the goods they tendered were not of 
the shipment contracted for, The second 
contention was not very cléarly raised in 
the written statement, but the defendants’ 
case is clear from the judgment under 
appeal andthe arguments before us the 

contend that it became impossible ones 
to ship sugar in performance of the con- 


was that the British Governm 


A : ent iSi- 
tioned the ships available fo a 


r shipping 


‘sugar at Java with the result that no ships 


left Java for Karachi during the m 
July, August and September, ite 
defendunte contended that performance Was - 


3 
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in consequence excused under s,56 of the 
Indian Contract Act. 


The case has been argued very fully ande 


carefully before us. 

Under the first paragraph of s. 56 of the 
Indian Contract Act an agreement to do an 
act impossible in itself is void, that is, not 
enforceable by law: s. 2 (g) and (j). llus- 
tration (a) to s. 58 indicates what is con- 
templated by the first paragraph as an im- 
pediment [to use the language of Lush, J., 
in Geipel v. Smith (1)] rendering the con- 
tract impossible of performance: the dis- 
covery of treasure by magic is impossible. 

The second paragraph of s. 56 deals with 
the cases where the impediment supervenes 
after the contract has been made. It pro- 
vides that a contract becomes void if it is 
for doing an act which after the contract 
is made, (1) becomes impossible, or (2) by 
reason of some event which the promisor 
could not prevent, becomes unlawful. The 
illustrations of supervening impediments 
are; a person going mad who has agreed to 
marry or being too ill to act ata theatre, was 
being declared by the promisor’s Govern- 
ment against the country in which the 
port is situated, from where cargo has to 
be taken in. 

The second paragraph thus makes a dis- 
tinction between the two classes of impedi- 
ments: in tne latter class alone itis provid- 
ed that the impediments must not have 
arisen (viz., the doing of the act promised 
must not have become unlawful) by reason 
of some event which the promisor could 
prevent. This distinction may have been 
made either (a) because it is elsewhere pro- 
vided in the Act that if the promisor has 
disabled himself from performing his con- 
tract in its entirety, the promisee may put 
anend to the contract and become entitled 
to compensation for any damage which he 
has sustained through the non-fulfilment of 
the contract, ss. 39, 75; or (b) this distinc- 
tion may be taken as an indication that 
s. 56 does not contemplate that any act can 
become impossible withinits terms by reason 
of some event which the promisor could 
*prevent—that no act can be considered to 
be impossible (as that word is used in the 
section) whose possibility or impossibil- 
ity depends upon some impediment which 
the promisor could prevent or control. 
Thus Mukerji, A, O. J., said: “Impossibility 


(1) (1872) 7 Q. B.404 at pp. 411, 414; 41L J. Q. 
B dis 26 L.T, 361; 20 W, R 332; l Asp, M. G. 
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as an excuse for non-performance, must, a9 
a general rule, be a phrsical or legal im- 
possibility and not merely an impossibility 
with reference to the ability and circum- 
atances of the promisor:” [Gubbay v. Ram- 
jusroy Gulabroy (2).} The act must 
be not merely impossible for the promisor, 
but impossible in itself, Beaman, J., says 
that the Court must be very sure that the 
acts became “physically impossible”: Karl 
Ettlinger & Co. v. Chagandas & Co. (3). I 
‘need not detain myself on this point now, 
but I shall revert to it later. 
The third paragraph of s. 56 provides that 
where one person has promised to do some- 


‘thing which he knew or with reasonable 
, diligence might have known and which the 


promisee did not know to be impossible or 
unlawful such promisor must make compen- 
sation for non-performance, This para- 
graph in terms refers only to pre-existing 
and not to supervening impediments. 
Thus the first paragraph refers only to 
pre-existing impediments and only pre- 
existing impossibility; the second to super- 
venient impediments; the third provides 
for compensation, but only in regard to 
pre-existing impediments. 

There is one illustration—(c) of the case 
where the agreement is void or not enforce- 
able by law, and yet compensation has to 
be made for non-performance: a contract to 
marry made by 4, who is already married, 
and who is forbidden to practise polygamy. 
The impediment was pre-existing. 


What would be the effect where unlaw- 
fulnéss supervenes? Thesecond paragraph 
of s. 56 (which alone deals with superven- 
ing unlawfulness) excludes from its effect 
the case where performance has become 
unlawful by reason of some event which 
the promisor could not prevent: in that case 
so far as s. 56 is concerned the con- 
tract does not in terms become void at all. 
In other words, if the termsof s. 56 were 
to be strictly and literally followed and if 
we had nots. 23 to fall back upon, a con- 
tract would not necessarily cease to be en- 
forceable, though it was for doing an act 
which had become unlawful. This is one 
of several indications—I shall refer to some 
others—that the section has not been framed 
very precisely or comprehensively: obvious- 
ly what was intended was that in the case 


(2) 63 Ind: Cas, 267 at p. 269; 33 O. L. J. 151, 
(3) 32 Ind. Cas. 205; 40 B, 301 at p. 311; 17 Bom. Li 
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of a preventable supervening unlawfulness, 
performance was not excused. 

The result is then, that a contract for do- 
ing an act which becomes unlawful may cease 
to be enforceable in two ways: (a) unders. 23 
where the promisor could prevent the event 
by reason of which the act promised to be 
done has become unlawful: (b) under s. 56 
where he could not; 

But it cannot have been the intention of 
the Legislature that where the contract 
becomes void under s. 23 by reason of some 

~event> which the promisor-could. prevent, 
he should be under no liability to pay com- 

< pensation; the less so, since it is expressly 

provided by s. 56, para. 3 that compen- 
sation is payable when the -act was 
known, or with reasonable diligence might 
have been known to the promisor; to be un- 
lawful, and this covers a case where-it cannot 
be suggested that the promisor could have 
prevented the act becoming unlawful. If 
compensation is payable when the impedi- 
ment could not have been prevented, much 
more must it be payable when it could, I 
have alluded to ss. 39 and 75. Their analogy 
is applicable here also. 


Again had the Legislature intended to 
restrict the rule contained in the third 
paragraph of s. 56 to pre-existing unlawful- 
mess that paragraph—or at least that portion 
-of it which refers to unlawfulness as an im- 
‘pediment to the performance of the contract 
—would hardly have been placed in 8.06, for 
the preceding portions of the section refer 
only to supervening unlawfulness: pre- 
existing uniawfulness is for -the first time 
referred to io the third paragraph: no other 
part of s, 56 refers expressly to a contract 

' for doing an act which was unlawful at the 
time the contract was made, 


. It may, therefore, be taken that the third 
paragraph of s, 56 must govern supervening 
unlawfulness, though it does not do so in 
terms, viz., the promisor must pay compen- 
‘sation if he could have prevented some 
event by reason of which the act became 
unlawful, `> 
_ Equally must the third paragraph apply to 
supervening impossibility though in terms 
it refers only to pre-existing impossibility, 
The section observes-no very precise distinc- 
tions between pre- existing and supervening 
impediments whether of unlawfulness or 
impossibility. Nor is it indicated that the 
consideration alluded, to in the second para- 
Sraph (ability to prevent the impediment) 
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should be excluded from the third para- 


graph, rather it is-the other way. 
The rule contained in the third paragraph 


of s. 56 even if takenin the broader signifi- 


cance which I have stated deals with oneout 
of several. alternative sets ofcircumstances 
which are suggested by its own terms: and 


“when a Statute provides that in certain 


events a certain result shall ensue, it. js 
plainly not enacting what is to result in 
other events”. Horlock v. Beal (4): Oon- 
fining my remarks to impossibility, the para- 
graph deals only with the case where the 
promisor knew and the promisee did not 
know that the act was impossible. Three 
other alternatives suggest themselves: (1) 
where both parties knew, (2) where neither 
knew, (3) where the promisee knew but not 
the promisor, 

Where both parties know all the facts (as 
would ordinarily be presumed where the 
contract is for’a commercial purpose be- 
tween partiesusually engaged in that branch. 
of commerce) what inference would the 
Court draw? It would bea strong thing to 
hold in such circumstances that the act was 
impossible: for obviously the parties con- 
sidered it possible, otherwise they would 
not have solemnly entered into a contract 
for doing ’ it, . This consideration may 
make the Court re-trace its steps and 
enquire whether, as a matter of fact, the 
parties did know the true circumstances, 
If the impediment relied upon is such that 
it renders the performance of the contract 
indeed impossible, the Court may find ‘it 
more reasonable to conclude that the. exist- 
ence of the impediment or the apprehension 
of its possibility could not have been pres 
‘sent to the minds of the parties: since the 
other alternative open to the Court would 
be to hold that the parties made a contract 
which no sane man would make. This 
Course is to be distinguished from “postu- 
lating that reasonable men would have been 
likely to agree to one kind of liability and 
not to another, and from thus concluding 


‘that, whatever the words of the contract Bay, 


that kind of liability, and that alone, is the 
obligation of ‘the contract": Hurnandraj 
Pulchand v. Pragdas Budhsen (5), 


(4) (1916) 1 A. O. 486 atp. 025; 85 L. J. K.B. 602) 
114 L. T, 193; 21 Oom. Cas, 201; 60 S.J. 246; 32 T, 
L. R. 251, F 
(5) 72 Ind. Cas. 485; 47 B. 344 at p. 348; A. I. R. 
1923 P. O. 54; 44 M, L. J. 498; 32 M L T 
171; 25 Bom. L. R. 537; (1923) M. W,.N. 5H; 27 0, 
(b; Coi 38 O, L, T, 248; 18 L, W, 4il; ULAY 

t ajt `~ 
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: It might in some cases seem likely that 
an act was not considered impossible by the 
parties at the time of contracting but only 
perhaps to be accompanied by difficulties, 
which might or might not be surmountable 
in a commereial sense, and that in any.case 
the promisor took the risk of not being 
able to perform the act: for “there is nothing 
surprising in a merchant's binding bim- 
self to procure certain goods at all events. 
It isa matter of price and of market ex- 
pectations. No doubt it is a speculation 
but many dealings even in cotton goods — 
or in sugar, “are of that character” [ Hurnand- 
rai Fulchand v. Pragdas Budhsen (5)]. In 
such a case there would be no object in 
embarking on a fruitless discussion of the 
question whether the act was or bad become 
impossible in the opinion of the Court; for 
the merchant who has so bound himself 
cannot be heard to say (in view especially 
of the third paragraph of s. 56) that 
he should be relieved from the conse- 
quences of his failure to perform what 
with full knowledge, he undertook to 
perform; or perhaps the case may be 
put in this way that the contract being 
todeliverthe goods, or to pay damages, 
though the Court may be satisfied as to 
the former alternative being impossible, it 
will not be satisfied that payment of dam- 
ages is also impossible, unless its impos- 
sibility has been tested in execution ofa 
decree. 

Thus in theattempt to enforce 8. 56 in 
accordance with its strict terms it becomes 
necessary to fall back upon the words of 
Lord Blackburn: “ The first thing one has 
to look to is the form and nature of the 
contract declared upon”: Geipal v.Smith (1). 
See also Lord Parker in Tamplin Steamship 
Co. v, Anglo Mexican Petroleum Products 
Co. (6), In order to qualify the mind for 
the construction and interpretation of a 
business bargain expressed in the language 
of commerce, the Court has to appreciate the 
methods and point of view of business men: 
Hurnandrai Fulchand v. Pragdas Budhsen 
(5); and in cases similar to the present the 
interpretation of the contract may consist in 
an adjustment between the conditions and 
difficulties in the way of performance on the 
one side and the rigidity of the obligation 
undertaken by the promisor on the other. 
That adjustment may consist in the conclu- 


(8) (1916) 2 A. O. 397 at pp. 422, 423, 426; 85 L. J, 
K.B, 1389; 115 L, T, 315; 21 Oom. Qas, 299; 32 T. L, 
R077, 
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sion that the promisor made an absolute 
contract ; or the Court may find it difficult 
or impossible to come to the conclusion that 
the contract was intended to bs absolute, 
and to provide even for the event that has 
taken place. 

It seems unnecessary to pursue the other 
alternatives to the case stated in the third 
paragraph of s. 56 which I mentioned above, 
in practice the facts do not always fall in 
clearly distinguishable categories. The 
considerations to which I have referred, 
both, those contained in s. 56 and those 
mentioned in decided cases, apply to all - 
alternatives, with greater or less cogency. 
They all tend to encroach on that branch 
of the law which makes contracts condi- 
tional or contingent upon certain terms: 
ss. 31 to 36 of the Indian Contract Act. The 
condition may beimplied as well as express- 
ed. Section 56 itself may be considered 
in the light of aterm which is implied by 
law in every contract but implied in ac- 
cordance with the principles on which im- 


- plications are made in contracts. 


The result may, therefore, be summed up 
as follows :— 

1. Section 56 contemplates that a con- 
tract may be void under its provisions and 
yet compensation may. be payable by the 
person who is unable to perform it whether 
“ine impediment is impossibility or unlaw- 
fulness, and whether the impediment exist- 
ed at the time of the contract, or super- 
vened. 

2. The question whether compensation 
is payable or not depends not merely on (i) 
whether it can in an abstract manner be 
said that the act agreed to be done is im- 
possible (in itself) or unlawful, but upon 
(ii) the knowledge as tothe act being im- 
possible or unlawful; as well as the pro- 
misor using reasonable diligence in obtain- - 
ing that knowledge ; but this knowledge or 
absence of diligence must be coupled with 
(iit) the want of knowledge on the part of 
the promisee ; and finally it depends also 
upon (iv) whether the promisor could have 
prevented that event which renders the act 
unlawful; in particular if the promisor 
knew or with reasonable diligence might 
have known and the promisee did not know 
that the act promised to be done was (or 
semble would become) impossible or unlaw- 
ful, compensation must be made, 

3, The real question that must be con- 
sidered, when it has to be determined 
whether s, 6 is applicable or not in any 
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Suit, except where the contract is sought to 
“be specifically enforced, is not whether the 
contract was or became void, but whether, 
the promisor has to make compensation for 
non-performance. S 

4, Anticipating the resultof what I am 
about to say, I mightadd a fourth conclu- 
Sion: that the substance of s. 56 (viz., the 
payment of compensation being excused) 
can only apply when there is no contract to 
the contrary, and that this is but stating in 
other words that s. 56 must be read (when 
possible) as an implied term in contracts. 

Considered in this light, the law in India’ 


does not, it seems to me, stand on a basis 


very different from that of England, and the 
Significance of the decision of the Privy 
Council in Hurnandrai Fulchand v. Prag? 
das Budhsen (5) becomes - clear. Lord 
Sumner in that case referred to the discus- 
sions: and decisions in England on the doc- 
. trine of “frustration” in such terms as to 


show that they were applicable to India, as ` 


well as the 
(7) and of 
Henry (8), 
ciety v, General Steam Navigatian Co., (9)]. 
This view might be difficult to reconcile 


principle of Taylor v., Coldwell 
the Coronation cases [Krell v. 


with the interpretation of s. 56 which fixes” 


its centre of gravity in the statements con- 
tained in the first. two paragraphs of the 
section, but it agrees with the interpreta- 
tion to which the examination of all its prs- 
visions has led me, i l 


Approaching the question from another 
aspect, it seems to me that the rule absoly-- 


ing.a party from payment of compensation ` 


as derived from s. 56, cannot be intended to. 
prevail in any particular case where there 
is a contract to the contrary. To go on 
further, if the contract contains an alterna- 
tive tothe primary contract that the pro- 
misor for any reason (whether im possibility 
or other cause) may at his option elect ‘not: 
to perform the primary contract and may 
-instead thereof do something else, e. g., pay 
& sum of money not by way of penalty but 
as reasonable compensation (s; 74), then. 
clearly s. 56 would be ineffective to relieve 
against the performance of the latter alter- - 
native on the ground that the former is or 


(7) (1863) 3B. & 8.896; 3290.5. Q. B. 164; 8 L. T, 
356; 11 W. R. 726; 27 J. P. 710; 122 E. R. 309; 129 R; 
573 ; 


(8).(1903) 2 K. B. 740; 72 L. J, K. B.794; 89 L.,T, 
828; 02 W. R. 246; 19 T. L. R. 711. - 
(9) (1903) 2 K. B. 756; 72 L.J, K. B. 933; 89 L. T, 

$29; 52 W, R. 181; 9 Asp, M, O, 477; 20 T, L, R. 10, 
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became impossible. OrI might state it in 


‘Lord Wrenbury’s words:—"If a party has 


expressly : contracted to do a lawful act, 
come what will—if, in other words, he has 
taken upon himself the risk of such a 
supervening 
cause beyond the control of either party by 
which the performance of the contract has 
become impossible)—he is liable if itoceurs, 
because by the very hypothesis he bas con- | 
tracted to be liable:” Aorlock v. Beal (4). 

If s. 56 (by which 1 mean the provision 
contained in it a3 regards payment Of com- 
ponsation) can be excluded by an express 
term in the contract, it may equally be ex- 
cluded by an implied term, and the ques- 
tion resolves itself into whether thereis an 
express or implied term that on non-fulfil- 
ment of the contract caused by the impedi- 
ment which arose, compensation shall be 
payable or performance excused. This ig- 
not different from the law as it has been 
laid down in England.that the relief on the 
ground of impossibility is to be ultimately. 
referred to a term of contract—a term whe-. 
‘ther express or implied in the contract and 
implied either from other express terms 
and the nature of the contract or the sur- 
rounding circumstances, but to be implied 
only ona consideration of the- principles 
explained by the authorities, Lord Lore- 
bura's often quoted words in Tamplin's 
case (6) are to the effect that an ex- 


amination of the decisions reviewed by 


Lord-Atkinson in Horlock y. Beal (4),. “eon= 
firm him in the view that where our Courts 
have held innocent contracting parties aba 
solved from further performance of their. 
promises, it. has been upon the ground that’ 
there was an implied term in the contract 
which entitled them to be absolved.” He. 
then refers to three forms in which the 
power of absolviag from performance hag’ 
been pat, the third of them being that which’ 
he adopted:—(1), “that performance has 
become impossible and that the party 


concerned did not promiss to perform an 
‘impossibility,” (2) “that the parties con-` 
- templated a certain state of 


things which. 
fellout otherwise,” (3) “in most of the, ° 
cases it is said that there was an implied 
condition in the contract which operatad to 
release the parties from performing it "and 
concludes : “and in all of them Ithink that 
was at bottom the principle upon which the 
Court proceeded. Itis, in my Opinion, the 
true-principles, for no Oourt has an abaoly- 
ing power, but it can infer from the nature 


„footing 
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of the contract and the surrounding cir- 
cumstances, that a condition which is not 
expressed was a foundation on which the 
parties contracted.” Lord Parker empha- 
sizes, that the condition is to be implied on 
the contract itself, and not “something 
entirely de hors the contract” and says, “ It 
is, of course, impossible to imply in a con- 
tract any {erm or condition inconsistent with 
its express provisions, or with the intention 
of the parties as gathered from those pro- 
visions.” Lord Haldane’s remarks in an- 
othercase are also suggestive as. to the in- 
terpretation of s. 56: Bank Line, Ltd.. v. 
Capel & Co. (10). Hesays “ Whether, in 
accordance with the modern tendency, the 
question is treated as one of construction, 
and the exception is formulated as implied, 
or whether, as appears to have been the real 
ground of the judgments in Barly v. De 
Crespigny (11), the question is regarded 
rather as one of a common mistake,... 
does not matter, What is clear is that 
where people enter into a contract 
which is dependent for the possibility of its 
performance onthe continued availability 


of the subject-matter, and that availability 


comesto an unforeseen end by reason of 
circumstances over which its owner had no 
‘control, the owner is not bound unless it 
is quite plain that he has contracted to be 


0, : 

Though s. 56 may at first sight appear to 
give to our Courts an absolving power (to, 
use Lord Loreburn’s phrase) independent 
ofthe power toinfer an implied term in 


the contract, yet it seems to me, for the 


reasons that I have stated, that on an inter- 
pretation ofthe section no less than on 
general principles that power can, from the 
necessity of things, only be exercised on 
lines similar to those indicated in the 
English decisions:—though, of course, 
with special regard to the considera- 


tion referred to in the second and third 
‘paragraphs ofs. 56, So that the impedi- 


ments .which are recognised as having an 
absolving force in s. 86 must be put ona 
of equality with the impediments 
Having similar force in England. If the 
section is read in the light of Lord 
‘Watson's remarks in Dahl v. Nelson (12), 


10) (1919) A. ©.435 at p. 444; 88 L. J. K. B. 211; 
195 4 Y. 139; 14 Asp. M. O. 370; 63 S, J. 177; 35 T. L, 


, 150. 
rt (1869) 4 Q. B. 180; 38 L. J. Q.B. 98; 19L. T, 


81; 17 W. R. 404, 
j (12) (1881) 6 A. 0.38 at p. 59; 50 L. J, Ch, 411; 44 L, 


W, 381; 29 W. R, 543; 4 Asp. Mi O, de, 
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it might be said that in the absence of 
something to the contrary it is not fair 
tnd reasonable to expect that parties 
should have agreed to pay compensation 
for not doing what unexpectedly turns out 
to be impossible or unlawful. Of course, if 
the last sentence that I have read from 
Lord Haldane in Bank Line's case (10) is 
taken, then it must be read as not being 
restricted to the possibility being dependent 
on the availability of the subject-matter 
but toother situations where the perform- 
ance becomes impossible, — 

By reading s. 56 into the contract not con- 
sidering it “as something entirely de hors 
the contract”, though the meaning of the 
words “becomes impossible” in the second 
paragraph will not be freed from the 
ambiguity which surrounds them yet 
the ambiguity will become innocuous. 
Had the section to be taken: by itself 
it ‘seems to me that the words would 
have to be interpreted in the rigid 
sense which Mookerji and Beaman, Jd., 
adopt. If, however, the reasoning I have 
adopted is correct, then considered from, 
one’ aspect, giving the words that rigid 
meaning does not necessarily close the 
doors against the absolving powers of the. 
Court on the emergence of atotally un-. 
expected and unprovided for impediment: 
fer the provision in the section for the 
case of one class of impediments does not. 
mean that no other impediment will “con- 
stitute a change of circumstances such 
as to entitle the: promisor to treat 
the contract at an end”: Bank Line's 
casé (10). While if’ the matter is con- 
sidered from another aspect the rigidity. 
of the obligation undertaken and the 
means of performance must be adjusted 
to each other; or if it is preferred to 
put it so, the word ‘impossible’ must be 
interpreted as though it were in thé 
mouths of the parties at the time when 
they were entering into the contract 
and in doing so where the contract is a 
commercial contract, ‘impossible’ may 
mean—I donot sayit always does so mean 
——“‘impracticable in acommercial sense” per 
Lord Loreburn in Horlock v. Beal (å). 
The principles on which a term is im- 
plied in a contract thata party shall in. 
certain circumstances be absolved from 
performing his agreement have been 
much canvassed in England recently and 
are not easy of statement. l 

Where the existence of some particular 


[1051. O. 1937] 


‘specified thing is necessary, and known 
from the nature of the contract to be 
necessary asthe foundation of what was” 
to be done under the contract, it seems 
in the light of the recent development of 
the: law -easy to imply as was done 
in Taylor v. Coldwell (1) or a term that 
if that necessary foundation for the per- 
formance of the contract perishes with- 
out breach on the part of either party of 
any term of the contract, or of any other 
legal duty, then the parties shall be excused 
for not performing that which cannot be 
performed. 

When the’ principle is stated, it is as- 
sumed that some physical object is directly 
involved in the performance of:the contract 
as to which thing ‘itself he has‘corntracted 
to do or not todo something else—Metro- 
politan Water Board v, Dick, Kerr & Co. 
(13)as whereas theatre is agreed to be rent- 
ed and it is burnt:- 
ora specific crop sold and‘ it perishes by 
desease, Howell v’ Coupland (14), or 
machinery agreed to be erected in | pre- 
mises which are: accidently burnt down: 
Appleby v. Meyers-(15). 4 f 

The case is not very different- where a 
. person is so involved especially where the 
contract is for services to be personally 
rendered, as where an actor has agreed to 
act at a theatre, and he is too ill to do so, 
s. 56, Illustration (e); Robinson vy. Davison (16), 
Paussard v. Spiers (17), Metropolitan Water 
Board v. Dick, Kerr & Co. (13),. or where a 
seaman has agreed to serve on avoyage 
and-he is sent home by a naval Court for 
giving evidence at -a trial: Melville v. 
DeWolf (18) or where he is captured by 
a hostile State: -The friends (19). Lord 
Shaw has referred ‘te’ the Roman Law 
under which “the solution of a contract 
obligation was frequently given-fromthe 
case of a promise with regard to a slave. 


(13) (1918) A. O. 119 abp. 128; 87 L. J. K.B 370; 
117 L. T. 766; 82 J. P. 61;. 16 L. Q. R. l; 23 Com. Cas. 
148; 62 S. J. 102; 34 T. L. R. 113. 

it (1878) 1 4 Q. B. D. 258; 46 L. J. Q. B. 147; 33L. 

832; 24 W. R. 470 

“(8 (1867) 20. P; 651; 36L. J. O. P. 33k; 16 L. T. 
66 


(16) (167) 6 Ex. 269; 40 L. J. Ex. 172; 24 L. T. 755; 
19 W. R. 1036. 
(17) 1876) 1 a. B. D. 410; 45 L. J. Q. B. 621; 34 L. 
T. 572; 24 W. R 
(18) (1855) 4 E. pa 844: 30. L. R. 960; 24-L. J. 
Q. B. 200; 1 Jur. (x. s ) 758; 3 W. R. 401; 119 E. R.3183; 
25 L. T. (0. 8.) 127; 99 R. R. 781. 
09 (1801) 40. Rob. 143; 149 R. R. 800; 165 E, R. 
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Taylor v. Coldwell- (7),. 


contrivance, it is said to be lost: 


929 


In such a case, if the slave died or was 
manumitted before being handed over, the 
contract : was at an end. The vendor, 
however, remained, of course, answerable if 
he was ‘responsible for what had occurred 


.— if he had himself killed the slave or set 


him free. In all cases, however, where 
no fault attached, the failure of the corpus 
certum. released the contracting partiga ; 
Horlock v. Beal (4). 

-~ Similar results follow where the par~ 
ticular thing which is directly involved as 
the foundation of the thing contracted to 
indeed perish but is 
requisitioned by the Government: —Shipton, 
Anderson & Co.-v. Harrison ` Brothers 
& Co. (20), where the article (as a ship) 
is requisitioned not absolutely ‘but “for, 
a limited period of time, the question may © 


arise whether it is requisitioned for such 


a ‘length of time as to substantially invade 
the rights under the contract or whether 
there was a negligible interruption— 
Tamplin’s case (6). Again though the thing 
may not have totally perished, it may suffer 
such extensive damage, thatit would not: 
be reasonably practicable to repair itas’ ` 
the expenses of repairs would be such 
that no man of common sense would incur 
it. Moss v. Smith (21), where Maule, J., gives 
the instance of a man dropping a shilling 
in the deep water: though it might be 
possible to recoverit by some very expensive 
and Lord 
Shaw gives from the Digest the case of 
land ‘contracted to be sold having through ` 
no fault of the promisor become extra 
commercium: Horlock v. Beal (4). In Baily 
v. De Crespigny (11) a restrictive covenant. 
relating toland was discharged because 
the land itself was compulsorily acquired 
for building astation, and thecapture of 
aship on which the service is to be per- 
formed has the same effect as capture of the. 
seaman who has agreed to serve, Horlock. 
y. Beal £4). . 

These cases merely illustrate the operation 
of the condition that the thing or person 
directly involved in the contract should 
perish in fact, or in the contemp'ation of* 
the law, ia order to relieve the parties. 

The rule becomes more complicated where 
the éxistence of no physical object or 
person is necessary as the foundation and 


ao, (1915) 3 K. B. 676; 84 L. J. K. B. 2137; 31T. L. 
R.5 


OI) (1850) 9 C. B. 94 at p. 103; 19 L. J. C, P. 225; 
14 Jur, 1003; 137 E; R. 827; 82 R, R. 307. | 


326 4 
the necessary basis of. what was to be done 
under the contract, and yet there might be 
the failure of something which wasat the 
basis of the contract in the mind and inten- 
tion of the' parties: Horlock v. Beal (4), or 
the non-existence of a state of things assum- 
ed by both parties as the foundation of 
the contract as the necessary assumption 
in order that the purpose and the object of 
the coftract may be attained: Horlock v. 
Beal (4). Inthe case of Krell v. Henry (8) 
that “something” was that the Coronation 
procession of King Edward VII would take 
place on a particular day and pass along 
a particular route. In Goculdas Madhavji 
v. Narsu Yenkuji (22) the contract'to pay 
a monthly rent was taken to have been 
entered into on the assumption that the 
authorities would permit quarrying. 

Krell v, Henry (8) laid down that what 
was to be done is first to ascertain, (not only 
from the terms ofthe contract but, if re- 
quired, from necessary inferences drawn 
from surrounding circumstances recognised 
by both contracting parties), what the sub- 
stance of the contractis; the nextstep is 
to ask whether it is necessary to assume 
that a particular state of things shall exist 
for the foundation of that substantial con- 
tract: that both parties regard it as the 
foundation of the contract, and neither: 
party contemplates thatit may not exist: 
so that though the obligation undertaken 
is general and unconditional, it is not under- 
taken with reference to the possibility of 
the contingency which afterwards occurred: 
“the contingency which has arisen is treat- 
ed in the absence of acontrary intention 
made plain as being one about which no 
bargain was made at all.” [Tamplin's case 
(6)| “What is meant is that itis not within 
the contract.” Baily v. De Crespigny (11) 
. “an occurrence which neither party can 

reasonably be supposed to have contemplat- 
55) Goculdas Madhavji v. Narsu Yenkujt 

> 
Vaughan Williams, L. J., in Krellv. H, enry 
(8) was dealing with rooms hired for the 
purpose of seeing the Royal Coronation 
' procession. He distinguishes the hypothe- 
tical case of a cabman engaged to take 


‘some one to Epsom on Derby day at-a suit- 


able enhanced price forsuch a journey say 
£ 10. The parties to such a contract would 
not, hesays, be discharged if the race at 
Epsom- for some reason became impossible: 


a) B B. 630; Ohitty’s S. O. ©. R, 227; 7 Ind. Dec, 
( e Wa | if 4 h | . 
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because though the purpose of the engage- 


¿ment would, be to go to see the Derby and 


the price would be proportionately high, 


AN 


yet the cab will have nospecial qualifica- | 


tion for the purpose which led toits selec- 
tion for the particular occasion. Any other 
cab would have doneas well. Whereas in 
the case of the Coronation, the Coronation 
procession and the relative position of the 
rooms was the basis of the contract as much 
for the lessor as the hirer. 


Even this form of the rule is comparative- 


ly simple where there is a common adven- 
ture, such as a sea voyage, in which both 
parties, viz., the shipper and the Charter 
are interested and both are embarking. 

ere. the object and the purpose of the 
contract may: clearly be the commercial 
adventure, and ifthat isfrustrated though 
a nominal performance of theletter of the 


contract may.be possible and offered, the con- ` 


tract so sought to be given effect to: may in 
the reality be a different contract from that 
made between the parties, that different 
contract cannot be insisted upon at the will 


of the one party without the concurrence of 
the other. : 


The whole law on the subject has been ` 


referred to by Lord Sumner asthe “princi- 
ple of frustration” Bank Line Ltd. v. Capel 
& Co. (10) and as the doctrine of frustra- 
tion in Harnandrai’s case (5). That expres- 
sion seems to have originated in Jackson 
v..Union Marine Insurance Co. (23) 
where it was agreed that a ship would 
arrive within a reasonable time at Newport, 
On the way to Newport it struck rocks and 
could not arrive within time; the delay being 
caused by perils of the sea was excused 
by an express term of the Charter: so that 
the ship owner was expressly relieved from 
liability to pay compensation for the delay. 


It was further held that there was also an 


implied term, viz., that the voyage would 
be completed within the season: the ex- 
press term excusing delay caused by the 
perils of the sea was thus ‘taken to be 
subject tothe implied term (the latter not 
being inconsistent with the former) that the. 
delay would not. alter the season of the 
voyage, converting a spring voyage into 
an autumn voysge. “The season within 
which the adventure was to be carried out 
was, in fact, of importance to both parties 


to the bargain, and it was thus easy to 


imply a condition that if the voyage be- 


(23) (1875) 10 ©. P. 125: 44 L. J. O.P, 27; 31L, T 


789; 23 W. R. 169;2 Asp. M. O. 435, 


— 
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came impossible of completion within that 
season the contract should be at an end:” 
see Lord Parker in Tamoplin’s case (6). 
Bramwell, B., had putit.thus in Jackson 
v. Union Marine Insurance Co. (23): “If 
this Charter party be read as a ‘charter 
for a definite - voyage or adventure...not 
precisely defined by time or otherwise, but 
still for a particular voyage, arrival at 
Newport in time for it is -necessarily a 
condition precedent.” . Similarly in, Geipel 
v. Smith (1) the object of both parties was 
the carrying out of a commercial specula- 


tion which was frustrated by a. blockade. 


of the port of discharge, and both parties 
were held to be relieved. 
is only in existence so long as something 
has not happened to put an end to the 


purpose of the parties entering into it:" 


(See Pickford, L. J.) Countess Warwick 


Steamship Co. v. Le Nickel Societe Anonyme- 


(24), , 
Thus instead of the perishing of a physical 


object we havehere a commercial adventure © 


or purpose that is frustrated. It must be 
an adventure of purpose which both parties 
contemplated: and the doctrine 
applicable where the failure of the Charterer’s 
intention (to send a cargo of sugar) does 
not frustrate the owner's ‘purpose: the 
owners not being bound to recognise the 
Charterer’s object: Hudson v. Hill (25). 
Onthe other hand, where the adventure is 
common and it is frustrated, it follows 
that both parties are discharged from the 
contract: Jackson v. Union Marine Insurance 
10) (23) and Bank Line Lid. v. Capel & Co. 
10). ` i 


But though the cases relating to frustra- 
tion of the common adventure take- the 
law much further than those based on the 
existence of a physical object. which is 
necessary as the very. foundation of the 
contract, the cases, as far as I have con- 
sidered, do not go the length of saying. 
that if the contract is entered into under 
one set of circumstances, and before -it 
ean be performed the circumstances 
get so dltered as to enhance enormously 
the burden on oneof the parties to per- 
form it, or even to make it impossible for 


“him to do-so, he must be excused. In the 


(24) (1918) 1 K.B. 372; 87 L. J.K. B. 309; 118 L, 
T, 196; 14 Asp. M. C. 242;. 23 Com. Gas. 231. 
5 on (1874) 43 L. J. Q. P. 273; 30 L. T. 959; 2 Asp. M. 
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former case the Court concludes that the 
expressly or impliedly underlying object 
of the contract was a particular adventure 
of some purpose which was common to 
both parties that either through the destruc- 
tion of a physical object or through the 
alteration of other circumstances that 
adventifre or purpose cannot be carried 
through, so that neither party can attain 
what the performance of the contract was 
intended to give to each of them. 
But in the latter ease only one of the 
parties (the promisor) is directly concerned 
with the altered circumstances; he entered 
into the contract when certain means or 
facilities for performance were available: 
at the time of performance he finds that 
they are not: the promisee may have no 
knowledge or at least no concern with those 
means or facilities. The cases cited to us 
which come near the last mentioned circum- 
stances (and those are the circumstances 
with which we have todeal) are Hulton & 
Co. v. Chadwick & Taylor, Ltd. (26) and 
Woodfield Steam Shipping Co, v. Thomson & 
Co. (27). Unfortunately, complete reports 
of these cases are not available to me. 
Before I consider the cases of Hulton & 
Co. ve Chadwick & Taylor, Ltd. (26) and 
Woodfield Steam Shipping Co. v. Thomson & 
Co.. (27), I must refer to a pointout of an 
extension of which these two cases seem 
to be decided. Though s. 55 of the Indian 
Oontract Act in terms puts the contract 
on the same basis whsther the impedi- 
ment is impossibility. or unlawfulness 
(except onthe one point in ths second 
paragraph of s..56 to which I have refer- 
red before), the English Law seems to 


have differentiated the effect of the two 


Glasses of impediments. In the case of 
supervening impossibility the reasoning 
seems to have been that the promisor 
having taken upon himselfa certain liability 

he should be bound to his own promise: |“ 
in the case of supsrvening illegality, it was 
held that “itis not reasonable to suppose 
that the Legislature, while altering the 
condition of things with reference 
to which the covenantor contracted, in- 
tended that he should remain ‘liable on 
a covenant which the Legislature itself 
prevented his fulfilling:” Baily v. De 


| Crespigny (11). Where the law creates aduty 


or a charge and the party is disabled to 


930: 62 S. J. 329 ` 


(26) (1918) 34 T. 
43; 64.8, J. 67. 


L. R 
(27) (1919) 36 T. L. R. 
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pêrform it without any default ‘in him, 


_ there the law will éxcuse him. But “where 


the party by his own contract ‘creates a 
duty or charge upon himself, he is bound to 
make it good.. notwithstanding any accident 
by-:Inexitable necessity, because he might 
ave.” provided against it by his contract:” 
Clifford v. Watts (28), l 

Hence the question of supervening im- 
pediment has been most: often, perhaps 
always, considered by the Courts in England 
in connection with some action ` by the 
Legislature or the Executive Government 
the Ssupervening impediment of unlawful- 
ness or impossibility caused by an act of 
State. Thus Macardie, J., seems to restrict 
the impediment to trading with the 
enemy or administrative interventioh: 
and Blackburn Bobbin. & Co. v. Allen & 


Sons (29). In any case the question has ` 


often arisen whether there was really a 
total prohibition, an absolute impediment, 
or merely a temporary suspension. ` 


The applicability of the doctrine depend- 
ed (I have alluded to this before) on the 
duration of the period during which the 
performance of the contract became illegal 
or was otherwise prohibited or made im- 
possible by State interference. It was 
recognised that the impediment may not 
be quite absolute and final, but only 
temporary, and yet its duration may be so 
great as to place the partiea in totally 
different circumstances at the time when 
performance could at all be contemplated, 
from those in which they were when the 
contract was entered into.” The ‘question 
to which the Court addressed itself in 
those cases (according to Lord Blackburn. 
as quoted by Lord Loreburn) was whe- 
ther “fhe delay in 
contract caused by something for which 
neither party was responsible, was so 
great and long as to make it unreason- 


' able to require the parties to goon with 


the adventure, entitled either of them, at 
least while the contract was executory, to 
consider it at an end.”. This was para- 
phrased by Lord Loreburn in Tamplin’s 
case (6) as follows: “This seems to me 
‘another way of saying that from tke nature 
of the contract it cannot be supposed the 
parties, as reasonable men, intended it to 
be binding on them under such altered 


(28) (1870) 5 ©. P. 577; 40 L. J. O. P. 36; 22 L. T, 717; 
8 W. R. 925. 


18 W. R. 
(29) (1918) 1 K. B, 540; 118 L, T, 222, 
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conditions.” If this paraphrase, which ig 
adopted by Lord Atkinson in the M etropoli- 
tan Water Board v. Dick, Kerr & Co. (13). ig 
to be read irrespective of the facts of the 
case, it would imply that the change of 
conditions absolving a party from the 


duty to perform his contract need not be 


based ‘on State interference nor on the 
performance being delayed. Let me put 


„àt In.another way. Ifthe parties are reliev- 


ed on the ground that the impediment has 
delayed the performance and that the delay- 
ed performance must be under conditions 
totally altered, from those originally 
contemplated, ought they not to be 
relieved if the alteration in the con- 
ditions. is sudden and without any de- 
lay? or ought the rule to have no opera- 
tion on cases where the contract has to be 
performed at a particular timeand no ques- ° 
tion of delay can arise? This.latter point - 
seems to be involved in the later ‘summing 
up by Lord Atkinson when he says that 
the intention of the parties was “that they 
should, without any default on their respec- 
tive parts, be each left,..free to exercise the 
rights and discharge the obligations that the 
contract conferred and imposed upon them; 


that the continued existence of that freedom 


of action till the contract was performed: 
must have been in their contemplation ag 
the very foundation of it at the time they 
entered into it; and that to give effect to. 
that intention a condition should by 
implication be read into the contract: to. 
the effect thatthe obligation to perform it 
should cease if by vis major such ag the 
action of the Executive Government of this 
country, they should be deprived‘toa very’ 
substantial extent of ‘their freedom of 
action”: Metropolitan Water Board Vv, 
Dick, Kerr & Co. (18): ; 

The Metropolitan Water Board's case (138) 
was referred to by Lord Finlay, L. O., as 
“a discussion of the doctrine that a con- 
tract may be put an end to by vital change 
of circumstances”: Bank Line, Lid. v. Capel 
& Co. (10). He himself applied that 
doctrine in this way:—There was a Clause 
in the Charter that delivery was to be be- 
tween the lst and 30th April, 1915; after 
the latter date the Charterers were to have 
the option of cancelling the Charter; and 
Lord Finlay said as to this: “Tf, owing to un- 
foreseen circumstances, it became Impossible 
for the owners to deliver under the Charter 
party until many months after the end 
Of April, the whole character of the adventure 
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would bs changed. A Charter for twelve 
months from April is clearly very diferent 
from a Charter for 12 months from Septem-’ 
ber.” Later he said (page 443*): “The 
second question must, therefore, be deter- 
mined, viz, did the requisition of the 
vessel and the detention under it con- 
stitute a change of circumstances 
such as to entitle the owners to treat the 
Charter at an end? And he answered this 
in. the affirmative, notwithstanding the 
‘fact that the ship owners could procure the 
release of the vessel by providing another 
vessel instead, because he said there was 
no obligation on the owners to do this for 
the purpose of carrying out the Charter.” 
Lord Sumner said with reference to this 
point that “they had not contracted to 
make this special effort for the benefit of 
the Oharterers. It is true that, when they 
did so for theirown benefit, they succeed- 
ed”: (page 450*), The question then may he 
considered as involving the determination 
of the point whether the circumstances 
were so altered as to require special efforts 
on the part of the promisee which were not 
part of the contract. 

Lord Sumner proposed to himself the 
question as to the circumstances that lead 
to the dissolution of the contract. He 
said: “The principle of frustration is 
rendered difficult by some uncertainty as 
to the tests tobe used”. ‘‘ In what terms”, 
he asked, “ ought the circumstances to be 
defined, which lead to the dissolution of the 
contract, and who is to apply them, the 
Judge orthe Jury?” Bank Line Ltd, v. 
Capel & Co, (10). He quotes the words 
of the Judges and then says: “ Ultimately 
the frustration of an adventure depends on 
the facts of each case, but it 18 no easy 
matter to direct the Jurw.,............. ", He 
then cites Lord Watson's remarks in Dahl 
v, Nelson (12) to which 1 shall refer a little 
later, and says: “ Toe phrase ‘goes to the 
root of the contract’, like most metaphors 
is not nearly so clear as it seems”. After 
referring to the question putin Jackson's 
case (23) “Whether the time wasso long as 
to- put an end in a enmmercial sense to 
the commercial speculation”, and in Brest 
v. Whitehaven Tristin (Hudson on Building 
Contracts, Vol. II, page 122) “Whether the 
conditions of the contract were so complete- 
ly changed in coa3equanes of the defend- 
ants’ inability to hand over the site of the 


* Page of (1919) A. O.—(Ld.] 
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work, as required, as to make the special 
provisions of the contract inapplicable,” he 
concludes: ‘“ The dangerin each case so 
put, is that the Jury will think that the 
contract isas wax in their hands,” A, T. 
Lawrence, J., puts the matter very usefuliv 
thus in Scottish Navigation Co. v., Souter & 
Co. (30); “No such condition should be im- 
plied when it is possible to hold that 
‘reasonable men could have contemplated the 
circumstances as they exist and yet have 
entered into the bargain expressed in the 
document.” For his own part Lord Sumner 
inclines to prefer the expression from Lord 
Dunedin, viz. “an interruption may be go 
long as to destroy the identity of the work 
of service, when resumed, with the work or 
res wheninterrupted.” Bank Line's case 

10), > 


It is strange, therefore, that at the end of 
the discussion delay and expiry of time 
(caused by State intervention) are includ- 
ed in the “circumstances ", and this is 
emphasized by the way in which Lord - 
Wrenbury states the principles: Bank Line 
Ltd. v. Capel & Co. (10) “a delay for which 
neither party is responsible so great and 
so long as to makeit unreasonable to re- 
quire the contracting parties to goon with 
an adventure shall entitle either of them, 
atleast while the contract is executory, 
to consider it as at an end.” 


Lord Watson's remarks in Dahl v, Nel- 
son (12) to which Lord Sumner refers deal 
with the following question: where there 
is no term in the contract expressing the 
intention ofthe parties on the happening 
of any particular event, and where the 
absence of any such term is due to its not 
having been present to the minds of the 
parties that that event was possible, so that 
'the parties had neither thought of the event 
nor had any intention regarding it, how is 
the contract to be interpreted in case 
such a possibility becomes a fact? I 
have framed the question as nearly ag 
possible in the language of Lord Watson 
and will give his own answer: “The 
meaning of the contract must be takes 
to benot what the parties did intend 
(for they had neither thought nor intention 


, regarding it), but that which the parties, as 


fairand reasonable men, would presumably 
have agreed upoa if, having such poasibility 
L. J. K.B. 336: 115 L, T. 


(30) (1917) 1 K. B. 222; 86 
4; 85; 383 T. L. R. 71, 


812; 22 Com. Oas. 154; 615, 


Na 


\ 
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in view, they had made express provision 
asto their several rigkts and liabilities in 
the évent of the occurrence”: Dahl v. Nel- 
son (12).' This dictum ria been cited re- 
cently in In re Comptoir Commercial 
Anversois and Power Son & Co.'s Arbitration 
(31) and Hirji Mulji v. Cheong Yue Steam- 
ship Co. (32), though one cannot help 
remembering the remark of Lord Oa‘rns 
that “it is dangerous to speculate upon 
what we may suppose would have -been 
the intention of the parties:'  Syers v. Syers 
(33). Lord Sumner referring to . Lord 
Watson's remarks says: “This is an authori- 
tative explanation of the legal theory ‘on 
which doctrine rests, but to use it as a 


direction toa Jury is to tell them to do 


as they like:” Bank Line’s case (10). The 
principle is thus stated by Lord Haldane 


Petroleum Products Co., (6), “the occurrence 
itself” (i.e., the occurrence preventing the 
performance of thé contract) “may yet be 
ofa character and extent so sweeping that 
the foundation of what the parties -are 
deemed to have had in contemplation has 
disappeared, and the contract itself has 
vanished with that foundation”, and by 
Lord Shaw in Horleck v. Beals (4): “The 
underlying ratio is thé failure of something 
which was at the basis of the contract in 
the mind and intention of the contracting 
parties”: Blackburn Bobbin Co. v. Bilen & 
Sons Ltd. (34). 


Shortly stated the principle is now-ex- 
tended not only to-a case where a physical 
object perishes or a common .adventure is 
frustrated, but to an-occurrence ofa charac- 
ter and extent so sweeping as to cause’ the 
foundation of the contract which was in the 
mind and intention of ane parties to dis- 
appear. | 


But the application of the naa is 
extremely. difficult in Blackburn Bobbin 


‘Co's case (34), the principle stated as above 


was accepted, but it was held that it did 
not so apply as to discharge the defendants 
from the liability to pay damages though 


ed) (1920) 1 K. B. 868; 49 L. J. K. B. 849; 122 L. 


TAS (1926) A. O. 497 at p. 510; 95 L. J.P. C. 121; 

. T. 131: 31 Com, Cas. 199; 17 Asp, M.O. 8; 42 
TER 359; 24 LI. L Rep. 210. 

(33) (1876) 1 A. O. 174 at p. 180; 35 L. T. 101: 24 W. 


Ga) (1918) 2 K. B. 467: 87 L. J. K. B. 1085; 119 L, T. 
215; 23 Com. Cas, 471; 34 T. a R. 508 
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the normal mode of transport for the timber 
‚contracted for became im possible; and 
“perhaps the mainreason why the principle 
was held not to apply was that the buyers 
did not know what the usual method of 
despatching timber was. This case may, 
therefore, be well taken as a commentary on 
one aspect of the third paragraph of s. 56, 
viz, that in which the liability to make“ 
compensation is made to depend partly. on `” 
the promisee not having knowledge of the 
impediment to performance. 


There remain the two cases to which I | 
have already teferred, where the altered 
circumstances ‘‘the occurrence’ consisted 
mainly of unexpected difficulties in the 
way of the promisor, not entirely depend- ' 

ent on the fact that the -contracthad tobe | 
performed at a later date. 


First in Hulton & Co. v. Chadwick & 


Taylor Lid. (26), Lord Sterndale (then Pick- 


ford, L. J.) is reported to have referred to the 
“principle of an alteration of circumstances 
relieving parties from the obligations of a 
contract” as a most difficult question on : 
which the law was not yet finally settled, 
but had been largely extended in its opera- 
tion. The defendant in that case who 
sought to be excused from performing his 
contract was an importer of raw materials 
for paper. On the facts, it was held that 
the performance of the contract had not 
been prohibjted by the Government nor 
would performance have been a criminal 
offence, but performance in full and in. 
contravention of a proclamation by the 
Government would have been probably led 
to the defendant not getting another license 
toimport the raw material and, therefore, 
said Pickford, L. J.: ‘He was practically 
prevented from doing so. If, therefore, the 


’ Court were to hold that the contract re- > 


mained in ‘force he could not perform.it in 
full, and the extent of his performance was 
measurel, not by the. contract but by the 
standard” based on the proclamation, “The 
deliveries, therefore, were of a different — 
amount, and made not by reason of the. 
contract but by reason of the condi- 
tions imposed by the paper commission,’ 

Ultimately after expressing great doubts 


' he held that the defendant was absolved 


as “the parties contracted on the foot- 4 
ing there should continue to exist the right 
to import...materials which were necessary 


‘for the performance of the contract, with- 
out which materigls it was quite obvieus to 


bd 
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both parties that the contracts could mot 
be performed, and that when the import 
was prohibited, except on’ terms which 
obliged the defendant to deal with the 
diminished quantity in a manner other 
than that prescribed by the contracts the 
circumstances were so altered that the 
parties were relieved from the further 
performance of the contracts.” a. 
The second case dealing with the appli- 
cation of the principle in its broadest 
aspects, as last stated by me, is.. Woodfield 
Steam Shipping Co. v. Thomson & Co. (27).. 


The decision of this case is based on ` 


Federal Steam Navigation .Co. v. Dixon.& 
Co. Of the latter case, evidently.a.decision 


of the House of LordsI am unable to get 


any report*, A short report of the former 
case is available from which it would appear 
that Lord Sterndale, M. R., said that “the 


principleof the Federal Steam Navigation 
Co.'s case seemed to establish that when the 


Government intervened so as to change the 
state of things existing and to put the 
performance of a contract into-a time and 
into circumstances entirely different, theré 
was such a change as to discharge the 
parties from the obligation of performing 
it,’ The change of circumstances-as re- 
gards the performance of the contract reliéd 
upon before Lord Sterndale was that the 
construction of .ships (to which the con- 
tract related) had. to be carried on “in 
different conditions of’ labour and at 
greater cost’. It makes no difference, it 
was held, whether a date has been: fixed 
for the completion of the vegsel contracted 
for (as in the Federal Company's case) 
or it has been expressly provided that 


contract, as in the Woodfield's case (27): 
nor that in the former case the prohibi- 
tion against building ships continued and in 
the latter it did not. -But the important: 
point was that as the result of Govern- 
ment interference there had been a great 
locrease in the cost price of ‘materials 
from which -the inference ‘was drawn 
that achange had taken place in the sub- 
stratum of the contract, since the perform- 
ance ofthe contract had ‘been postponed 
by Government action for two. years and 
“put the parties into a different position 
so far as regarded the labour market 
and the amount cf: material available.” 
Atkin, L J., said that “for a definition of the 


Reported as (1919) 646. J. é7—[ Ed] = 
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events which would constitute frustration -it - 
was safe to employ the phrase used by 
Lord Dunedin in Metropolitan Water Beard 
v. Dick,. Kerr & Co. (13) and adopted by 


Capel & 
Co, (10): ‘An interruption may be so long 


ās- to destroy the identity of the work or. 


service, when resumed, with the work 
when interrupted’ with the further expla- 
ation that the work when resumed would 
be resumed under substantially different: 
conditions.” These two cases may, 1 think, 
be taken to be those that give the widest 
operation to the doctrine of frustrarion 
that it has yet had in England. The 
contract in the present case is couched 
in the simplest and ‘shortest form and 
must attract the -truculent rule which 


dictates that “where the party by hisown 


contract makes a duty or charge upon 
himself, he is bound to make it good...not- 
withstanding any accident by inevitable 
necessity, because he might have provid- 
ed against it by his contract:” Per 
Willes, J.. Clifford v. Walls (28); but for 
the fact that the rigidity of this rule has - 
been alleviated by legislation in‘ India 
and by the devices of the Judges in Eng- 
land: Hirji Mulji v. Cheong Yue Steam- 
ship Co. (32), so that though the language is 
large enough toinclude an absolute and 
unconditional promise, it must be taken 
on the principles which I have considered 
not to. have been used with reference to 
the possibilty of the particular contin- 
gency which afterwards happened: Baily v, 
De Crespigny (11): 

Before it can be held that this contract 


, was conditional, it must be shown to be 
time is not to be of the essence of the 


distinguishable from such contracts ag 
were before the Court in Ashmore & Son 


ve C. S. Cox & Co. (35), Jacobs v. Credit’ 


Lyonnais (36) and Harnandrai Fulchand 
v. Pragdas Budhsen (5). In the former 
case the contract was very similarto that 
with which wehave to.deal: it “related 


to an intended shipmient.of 250 bales, of 


Manila hump ata stipulated price to “be 
shipped by sailer or sailers between- ‘May 
lst and July 3Ist.” The defendante’ con- 
tention was that it was an implied con- 


‘dition of the contract not depending upon 


its expressed words that it should be possi- 


ship between the named dates, 
by sailer or sailers, This contention was 
(35) (1899) 1 Q. B. 436; 68 L. J. Q. B. 72; 15 T. L. R, 


55; 4 Com. Oas. 48. 
(36) (1884) 12 Q. B. D. 589; 53 L, J. Q. B, 156; 50 L, 
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rejected : the defendants had unsuccess- 
fully relied upon one or two eases the 
principal being Howell v. Coupland (14), 
in which the sale of a specific. crop ‘of 
potatoes was held to be impliedly con- 
ditional upon the crop producing that 
quantity. In Jacob's case (36) the contract 
was’ for sale of Algerian esparto to be 
shipped at an Algerian port on vessels 
to pe provided by the plaintiff; the im- 
pediment was an insurrection in Algeria 
and consequent general prohibition by 
the Algerian Government of the collection 
and transport of esparto; this was deemed 
no excuse. If the case that we have to 
decide is to be distinguished from Ash- 
more’s case (35) and Jacob's case (86), it 
must be on the grounds of s. 57 and any 
‘special circumstances of which we have 
evidence. | | 

` Ashmore’s case (35) and Jacob's case (36) 
and the one J am next considering may be 
taken asindicatiug the limitations on the 
doctrines whose gradual expansion I- have 
endeavoured to trace, 

The facts of Harnandrai’s case (5) are 
fully reported. There the contract was for 
the sale of future goods to be manufactured 
at and obtained from named mills. The 
impediment that was accepted as sufficient 
excuse by the High Court, but rejected by 
Privy Council, was that the Mills fail to per- 
form their contract to manufacture and 
deliver the goods to the sellers. The 
reason for the Mills’ failure was that,..they 
were fully occupied in making goods in 
fulfilment of an order placed with them 
by the Government of India, which order 
was executed by them in preference to the 
order of the defendants. The Privy Council 
point out that the failure on the part of 
the Mills was not due to their destruction 
or inability to manufacture the goods 
= deliverable ‘under the contracts, not to 
their being requisitioned or being taken 
possession of by the Government, nor to 
the Government exercising any powers that 
they might have had to require that their 


contract work. was to have precedence of. 


other contract work, nor was it “suggested 
that there would have been anything 
illegal in the receipt of those goods by 
the defendants if they could. have got 
them or in the delivery of them: over to 
the plaintiffs.” In these circumstances the 
Privy Council held that the High Court 
of Bombay was wrong in holding “thata 
condition of thingshad failed to subsist at 
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the time of performance, which had been 
mutually contemplated bythe parties and 
finally agreed to be essential to the’obligation 
ofthe seller to deliver’ (page 347*). Lord 
Sumner said that though the parties con- 
templated that the Mills from which .tha: 
goods were to coms would continue. ta’ 
exist, it did not follow that in a bargain- 
and sale such as that before. the Court 
the closing or even the: destruction. of the: 
Mills would affect a contract between third 
parties, which is,in terms absolute but, .as-. 
it was, “the Mills did continue’ to: exist 
and did continue to manufacture: the goods: 
in question, only they were made for and 
delivered to somebody else.” < ; 

The Judges of the Bombay: High Court 
had concluded that the contract was con- 
ditional on various grounds; Macleod, O. J., 
had said thatit was perfectly clear that 
the contract could admit ofonly one pos- 
sible construction, viz., that it was’ con- 
ditional and that if the sellers could “show: 
that they contracted with the Mills for . 
the purchase of thess bales and did every- 
thing in their power to get: delivery of 
these bales and failed to.geat delivery owing 
to the default of the Mills, then they were 
under no obligation to deliver.” This; 
construction of the contract was rejected 
by the Privy Council and the reason dis- 
approved on which it was based by Macleod, 
C.J. viz., that it was ‘difficult to suppose: 
that any prudent man contracting for 
delivery of goods to be manufactured at 
the date of the contract in the future by a 
third party would contract to sell those 
goods absolutely.’ No simjlar argument: 
was addressed to us, 

In the Appellate Court it was said by- 
Heaton, J., that the basis or foundation of 
the contract wes the anticipation common: 
to both the parties tbat the Mills would 
supply the goods tothe vendor, that the 
Contract was in this respect similar to a 
contract from the nature of which it-is 
apparent that the parties contracted on the 
basis of the continued existence of a 
particular person or chattel: [Taylor v. 
Coldwell (7;] Marten, J., said thatthe parties’ 
had not expressly provided for the event 
which had happened, viz., non manufacture 
by the Mills of the goods; he then re- 
ferred to several circumstances from which 
he inferred that a conditional contraet 
would not only be. fair to both the parties 
but must have been ,intended by them: 

“Page of 47 B.—lEd.] is 
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(1) the contract which the seller had with 
the Mills was a determinable contract. and 
Marten, J., inferred, that.the. seller ` would.. 


not consequently undertake an absolute ` 


responsibility on himself; (2) that the 
Mills were well known in Bombay.-and 
‘both. parties would reasonably, consider. 
that the Mills would carry out their obliga-. 
tions honourably except for good. and. 
valid reasons, (3) that the stipulation that 
the goods were to'be taken. delivery of, 


as and when the same ‘may. be received , 


‘from the Mills:“pointed. to` thé contract. 
being conditional on, that receipt,” 
.. Privy. Council . rejected this 
saying. that ‘ 
“if and when” and that this interpretation 


argument 


converted words, which fixed „the quanti-. 


ties. and time for deliveries by instalments 


into 8. condition precedent for the. obliga- 
tion to deliver at all,. and virtually -made a. 


new -contract, (4) that speaking generally 
in the case of goods to arrive from a third 
party, there is no warranty implied by. the 


vendor that.the.goods will . arrive, (citing. 


Halsbury’ s Laws .of. England, Vol. XXV, 
page 144,note (g)and Benjamin on Sales, 5thi 


Edition, page 586) and. that;,similarly in the 


case of. goods to be manufactured. by a third 


party there should be no warranty. implied , 


that the goods will be manufactured; 
All -this reasoning as I-have already 
stated was. rejected ‘by the , Privy Council, 
The sellers. in the case before us say that 
an implied. term can.and ought in accord- 
ance with the.. principles of the cases to. be: 


read into. the contract which will relieve ` 


them from their duty to deliver. It. was 
argued i in the first. place that inasmuch as 
“under the contract miti khari (or notice of 
arrival) had to .be. given after the ship 
bringing.the sugar had arrived at Karachi, 
there ‘was’ a term necessarily implied that 
the delivery should be due only on.con- 
dition that: the ship did arrive. This point 


has been dealt with adequately by: the learn- 


ed Additional. Judicial. Commissioner,.who 


heard the case; the term merely fixes the-de-. 
tails how and when. delivery is to be made:. 


sg. 93. and.94-ofthe Indian Contract Act. ` 
Then it was argued thatit should’ be im- 


plied that if: without any def ault on’ the. 
part ofthe defendants and owing to unlook-., 


ed for. circumstances beyond. their control 
there .were no. ships ‘available in: Java on. 
board of which the defendants could put 
“the sugar, contracted: to | bo` delivered to 
the plaintif SEDE the months of July, 
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August: and Saabe then the defertd- 
ants should’ beexcused from the perform- 
ance of the contract.. They wish this term 
to be implied because at the time when 
the: contract was entered into both parties 


contractéd-on the assumption of shipment 
‘being possible in the same way as it had 
-hitherto been possibly with a little difficult 


owing to the war;that neither party con- 


‘templated in any case that the E 
. facilities would ‘be 
suddenly’ and violently as to make it ne 


interfered with * 


practicable ina commercial sense to per- 


‘form the contract, that evenif it be assum- 


ed thatit was possible in some sense to 
perform the contract, it would have been 


‘in circumstances so ‘different from those in - 
‘the contemplation: of the parties’ that it 


would have been a new contract: to which. 
the parties had never agreed. 
There is-nothing express in the contract 


‘to preclude such an implied term. Does 


the term proposed and do the reasons ‘for 
implying it. satisfy the tests which have 


‘been alluded to by me? 


‘A term cannot be read in the contract 
relieving the “defendant from liability - to’ 
make compensation when the cause which. - 
prevented the. performance of the contract 


was, Known to the promisor or which with . 
a, reasonable .. 


‘diligence might have been 
known to’ him, and which the promises, did 


‘not. know.. In the present case the parties 


were in possession of the same degree of 
knowledge, and as the preventing cause was 
that the ship owners were unwilling to 
bring their. ships here, -either because the 


ships were already requisitioned or they 


were afraid that. they might be requisis. 
tioned, reasonable diligence .would ‘not 
have placed either of. the parties in a 


“position better: to judge of- the likelihood . 


of the. ships not being available. 
But secondly the suggested term will 


‘not be implied unless the continuance . of 


any staté of things was contemplated by:the 


“parties as the foundation of what.was to. 
‘be done, so. thatthe parties must from the 


beginning- have known that if the state of 


- things ceased to exist before breach . then 


the contract. could not be fulfilled, provided, . 
of course, that there id’ no express. or ima. 
plied. wardanty that the state of things 
The state: of things that 
the séllers. say was contemplated by the : 


» Parties to continue toexist was the existence 


of the “facilities for shipping sugar from 
Jar ay Bs.’ The: “evidence shows that these 


$ 
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facilities ‘had been in existence for over 


forty years without any interruption, The” 


, impediment arose by the Government ra- 


quisitioning such large number of - ships: 


that it became impossible for theshipping 
‘Companies to continue the regular line. 
In these circumstances, I think it is stating 
the case in very moderate terms, to adopt 
the language of Pickford, L.. J., and to say 
that the sugar was “practically prevented” 
from coming to Karachi: Woodfield Steam 
Shipping Co. v. Thomson & Co. (27). - 


“Ib is not suggested that there was any- 


Warranty, express or implied, that such a 
state of things would continue; nor can 
‘there be any doubt that that state ceased 
to exist at allrelevant times.. The question 


then remains whether the parties contem- . 


plated the continuing of that state of things 
as the foundation of what was to be.done, 
The plaintiffs say that they were not 
concerned with the mode in which the 
defendants were going to perform. their 
contracts and that they did not contract on 
the basis ofthe continuance of the ‘usual 


method ofimporting sugar from Java to: 


Karachi: Blackburn Bobbin Co. v. Allen 
& Sons, Lid, (84). But this, think, cannot 
be accepted. ‘The contract expressly re- 
fers to ‘shipment’, in. such a manner as to 
show that sugar was expected to be shipped 
. month by month as it had hitherto been 
done, and it 


and sellers under contracts identical in 
terms with those with which we are con- 
cerned. ; ` dk AN, 

It was argued that the defendants could 
have chartered a ship-for the purpose of 


fulfilling their contract. If we had tocon- 


Sider only the physical possibility of ship- 
ping the goods this argument might have’ 


its force, though the expression “physical 
possibility” is not as clear as itseems at 
first sight; nor is it easily applicable to 


circumstances in which no. physical object 


is the subject of the contract. I do not 
overlook that thereis quite a considerable 


body of evidence which indicates that 


attempts were made to charter ships, but 
without avail. 
ship: Karl Httlinger & Co. v..Chagandas & 
Co. (3). For the reasons I have already stated 
I need not pauseover considerations of this 
kind, The question lam now considering 
‘is whether at thetime when the. contract 
Was: made the parties contemplated that it 
may not ba possible toship sugar in the 
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is in evidence that” most: 
dealers in sugar were alternatively buyers - 
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past, or in any commercially praeticable 
manner, and whether their contract “was 
intended to govern such a contingency. In 
such a case (as I have stated before) the 
gravity ofthe impediment and the rigidity 
of the obligation undertaken by the pró- 
misor must be made to adjust each other, 
I think the parties did not eontemplate any 
such contingercy; they acted on the basis of 


‘the steamers continuing to ply between 


Java and Karachi. They certainly did not. 
contemplate.that the sellers should provide- 
shipping facilities.. The small quantities - 
of sugar involved in-each of the contracts 
is one of the circumstances that seem to me: 
to support the view that the real contract 
which the parties made was. on the basis. 
of there being a regular service of ships, 
and that that fact was the - basis of contract 
for both parties. Moreover, it was not 
merely a sale and purchase of sugar but of 
sugar of the particular shipment from Java, 
The learned Additional: Judicial Commis- 
sioner who heard the casein the first instance 
came to the opposite conclusion, and one of 
his reasons was that “when the contingency ` 
arose the Java shippers did not regard 
the altered circumstances such as to put | 
an endto the contract, but set about in an’ ` 
endeavour to makeother arrangements for. 
shipping the goods to Karachi”. . But till the: 
sellers: had done this they could not haye 
gauged the gravity of the impediment; had: 
they not done so, they would perhaps have | 
been unable to convince the Court of its: 
gravity. Their efforts to struggle against: 
an unexpected difficulty could not affect- 
its reality or detract from the legitimacy 
of the conclusion to which all the evidence 
including those efforts themselves lead the 
It may or may not be thatthese 
were “special efforts’, as Lord Sumner has 
called them, which they were -not-bound to : 
make: Bank Line's case (10). l 

Does the conclusion that Ihavereached con: ' 
flict with the decision of the Privy Council 
in Hurnandrar’s case (5)? Such casesalways | 
depend upon questionsof great nicety but, in : 
my opinion, that case refers to circumstances - 
which are altogether of a different come ' 
plexion. There thé ultimate fact which was 
relied upon as an. impediment of such a 
nature as to excuse’ performance, was that: 
the Mills whose goods were the subject of. 
sale preferred to execute the order of the — 
Government to thatof the defendant. The’ 


‘provision egainst such an impediment 


~~ 
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arising may surely be left to the knowledge 
or reasonable diligence of the promisor, 
and the promisee. may well hold himself 
absolved from making any more inquiries 


about! it than in Blackburn Bobbin's 
case (34). I .do not think that there. 
is any analogy either as: to ‘the - 


gravity or the unexpectness of the emer- 


gency, between the whole system of trans-’ 
porting goods from Java being disorganized - 


and practically put a stop to, and’ the Mills 
. giving preference to Government orders. 
The cases of Ashmore & Son v. C. S. Cox & 
Co. (35) and Jacobs y. Credit Lyonnais (36) 
were decided before the law as to frustra- 


tion was developed in England, and what. 


is more important, irrespective of s. 56 of 
the Indian:Oontract Act. 


In my opinion. the appeal ought to be 


allowed with costs. As regards the costs. 


of thesuit, the defendants have not in their 


written statement taken the defence on. 
which they have succeeded. They were not - 


- prepared to take up the attitude that the 
contract was discharged because they were 
relying on the contention that the goods 
they tendered were of the shipment con- 
tracted for. The pleadings and, the issues 
are in, a hopeless state of confusion so: far 


as the defence is concerned, and it would. 


be difficult to understand. what the case of 
the defendants was if there was nothing 
else‘ to rely upon but their own pleadings. 
-I think, therefore, that each 'party should 
bear his own costs of the suit. - 

The order will, therefore, be that . the 
appeal is allowed with costs, but the parties 
should bear their own costs in the first Court. 

' Lobo, A. J. C.—AsI have arrived at 
the same conclusion, I do not think ib neces- 
sary toadd anything tothe judgment my 
learned brother hasjust delivered. I agree 
that this appeal should _ be allowed and 
with the order as to costs which my learned 
brother has stated. = ; 
ANA O i Appeal allowed. 
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-in respect of one 


. 830 
lid 
omission to file—Judgment-debtor, not prejudiced— 
Sale, whether vitiated—Proclamation of sale—Mort- 
gage encumbrance on two villages mentioned as being 
village-- Irregularity, whether 
~vitiates. sale—Notice under O. KAT, 1. 66, failure of 
judgment-debtor to attend in response to, effect of. 
‘The omission.of a decree-holder to file the verified 
statement required under O. XXI, r. 66 of the Civil 


“Procedure Codeis ‘at the most a mere irregularity 


and before it can vitiate an auction-sale, it Is in- 


cumbent onthe judgment-debtor to show that he was, 


prejudiced substantially by the said irregularity. [p. 
335, col. 2.] - e 
Nasir-un-nissa v. Ghafur-ud-din (1), followed. 
. Mentioning an encumbrance on the property pro- 
claimed for sale. and other properties as an en- 
cumbrance solely on the property sought to be sold 
is a gross mis-statement. [p. 336,col.1.] > 
A Oourt may presume under proper circumstances 
that substantial injury must have been eaused toa 
judgment-debtor by an irregularity in the sale pro- 


'clamation. , [ibid.] 


- Ifthe decree-holder does not comply with the duty 
‘that restson him of giving the particulars required 
under r. 66 (2) of O. XXI, Civil Procedure Code, thera 
is no duty onthe judgment-debtor of attending the 
Court and assisting it as regards the correctness or 
otherwise of the particulars mentioned in the pro- 
clamation and hig omission to do so does not disentitle 
him from claiming any advantage which a misdescrip- 
soa} the sale proclamation may give him, [p. 336, 
col, 4. hi < 


Appeal against an order 'of the First 
Class Sub-Judge, dated the -4th October, 
1926, in Civil Suit No. 8 of 1925. 

Mr, V. N..Harlekar, for the Appellant. 


Messrs. A. V. Khare and S. R. Mangulkar, 
for the Respondents. - 3 


JUDGMENT.—The facts of this case 
are so far clear from the lower Court's 
order. Various, grounds have been put 
forth in the petition of appeal, but only 
two have, in reality, been pressed. The 
first.of these is that the omission of the 
decree-holder to file a verified statement 
required under O. XXI,r. 66 of the Civil 
Procedure Code, amounted to an illegality 


‘which vitiated thesale. I do not think the 


said omission can properly be described 
as an illegality. It was, at the most, an 
irregularity and it was incumbent on the 
appellant to show that he was prejudiced 
substantially bythe said irregularity: cf. 


'Nasir-un-Nissa v. Ghafur-ud-Din (1), 


Ground No. 2 of the petition of appeal 


‘does not admit ofdiscussion. The matterwas 


set at rest by the order of Kotval, O. J. O. 
dated 18th September, 1926, in Civil Revi- 
sion No. 299 of 1926. What, however, does 
seem tome fatal, in the circumstances of 
the case, to the order of the lower Court 

(1) 28 A. 244; A. W. N. (1905) 263, 
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is the fact that, in the sale-proclamation, 
.- Mouza Isapur was expressly’ mentioned 
as .asubject to a mortgagé of. Rs. 30,000. 
Now, admittedly the facts are that the 
mortgage in question, which dates from 
the year 1922, was not only of Mouza Isapur 
but of another village Gangnala as well. 
It is, no doubt, true that the mortgagee is 
entitled to enforce his debt against any 
other village, but the fact still remains 
that, if one village is described as subject 
_to a mortgage of a certain amount, while, 
-in reality, another village is also included 
in the mortgage, the price obtained at such 
. an auction-sale for the first village will in- 
evitably be less, if it is shown as solely 
-Subject to the mortgage in question. It is 
true that, even so, it was incumbent on the 
appellant to show that he suffered sub- 
stantial loss by reason of the wrong de- 
scription in question, but in a case like 


the present it is not easy to see what. 


‘specific evidence of substantial loss parties 
in the position of the appellant could in 
ordinary circumstances produce. In view 
of the rental ‘collections of the . village, 
which amount to about Rs. 2,000 per year, 
the price obtained seems prima facie a 
highly inadequate one, even if allowance 
is made for the encumbrance on the pro- 
perty. It is true that the judgment- 
debtor did not prove his allegation that 


only Rs.9,500 was dueon the mortgage, 


but equally soit is not clear that Rs. 30,000 
could have been due on the date of the 
pale, -Even allowing for the fact of the 
encumbrance and for the further fact that 
the sir and khudkasht lands were not to 
pass under the sale, the only reasonable in- 
ference to my mind, on the scanty evidenca 
on record, isthat there must have been a 
, substantial reduction in the price obtained 
owing tothe fact that Mouza Isapur was 
shown as solely subject tothe mortgage 
of Rs. 30,000 in question. It follows, there- 
fore, that in the circumstances of the pre- 
sent case, the reasonable presumption is 
that substantial injury must have been 
caused to the appellant by the sale of the 
village. In the case of so large and 


valuable a village, it was highly important. ` 


and indeed compulsory that all essential 
particulars should have been given. Not 
only was this not done, but the particulars 
given: of the encumbrance .on the village 
were misleading to a degree and it matters 
not whether the mistake occurred intention- 
ally or otherwise, 
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In.argument, it has been suggested oh 


behalf of the respondents that a peculiar 
duty lay on the judgment-debtor of attend- 
Ing and assisting the Court as regards the 


Correctness or otherwise of the particulars 


included in the proclamation. I have been 
referred to the decision of Mahadeo Singh 
v. Dhobt Singh (2), but the facts of that 
case were somewhat dissimilar, and in the 
present case it is perfectly obvious’ that 
the decree-holder did not fully comply. 


with the duty which rested on him of 


giving along with the judgment-debtor, 
if necessary, the particulars required under 
r. 66, sub-r, (2) of O. XXI, Civil Procedure 
Code. The finding, I may add, of the 
lower Oourt as to the amount of loss, 
suffered by the judgment-debtor in this 
connection ‘is far from satisfactory. ln 
para. 16 of his judgment, the Subordinate 
Judge holds that the auction price of 
Rs. 7,000 which was obtained “is not prov- 


ed to be very small or inadequate.” In - 


para. 19 he holds that it is likely that the 
judgment-debtor: has been put to same 
actual loss on account of the decree-holder’s 
default in not ascertaining from the mort- 
gagee the amount due on his mortgage. 


Neither finding is satisfactory. What the . 


lower Court had to determine was whether 
any substantial loss or injury had been 
caused to the judgment-debtor. When, in 
addition to the facts referred to by the 
lower Oourt, we also ‘consider the all 
important fact of the mortgage being 
described as an encumbrance only on the 
one village (Mouza Isapur), Iam of opin- 
ion that the only ‘reasonable inference 
from the evidence on record is that the 
sale occurred under circumstances which 
caused substantial injury to the appellant 
and that the decree-holder was mainly 
responsible for these circumstances, 

In these circumstances, the appeal succeeds 
and the order, dated 4th October, 1926, 
of the lower Court is reversed. As both 
parties have been to some extent to blame 
for the result, they will bear their own 


‘costs in this Courtand inthe Court below, 


ALN. A, i Appeal allowed. 
(2) 74 Ind. Oas. 838; 2 Pat: 916; (1923) Pat, 283: 4 P, 
L. T. 721; A. I; R. 1924 Pat. 111. 
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: OUDH CHIEF COURT. 
First Oivit APPEAL No, 127 or i261 l 
September 14,1927, |, (#7 
Present: —Mr. Justice Hasan and Mre | 
Justice Misra. Gas ae 
Musammat MENDA PUAT DEANTE — ' 


APPELLaNT 
VETSUs 


MIRTU yJ AI BAKHSH SINGH anD oTaiRs 


— DEFENDANTS— RESPONDENTS, 

Hindu Law ~Joint family—Partition—Separation 
of one member— No presumption of jointness of others 
Others living together and enjoying properties in 
common—Status, whether affected—Re-union—Agree- 
ment to unite, necessity of—Minor member, whether 
can re-unite— Proof of re-union, what constitutes, .- 

Partition which means the severance of the status of 
jointness, is under Hindu Law a matter of:individuals 
volition of any one member and may ba effected 
even if one of the co-parceners is a minor; but res 
union is a matter of agreement, express or implied 
and cannot be effected with a person during - his 
minority. [p. 340, col: 1.] 

There is no presumption when one co-pareéner 
gg aE from the others, that the latter remain unit- 
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status of each as ai members. i 344, col. 2. 

Balkishen Das v. Ram Narain Sahu (2) an 
Appovier.v. Rama Subba Aiyan (3), relied on. 

A Hindu died leaving three sons’ A, Band C and 
the shares of the three sons in his properties were on 
his death ascertained and defined, and-so far as. 
tangible moveable property was concerned, it was 
physically handed over to each of the sons in equal 
proportions. C., who wasa minor at the time, con- 
tinued to live with his brother B, and B and-G en- 
joyed their properties in common without ` -dividing 
them by metes and bounds. On the death~of C, his 
widow claimed his one-third share but herr right was 
contested by A and B onthe ground that Ohad not 
separated from the joint family: 

Held, (1) that there was a complete severance ‘of 
status ‘between the three sons; [p. 344, col. 1] 

(ii) that the fact that C continued to live with B 
did not affect their status as separated ~ members, 
` nordid it amount toa re-union between B- and. Q: 

[p. 344, col. 2.] - 

(iii) that C's widow was, therefore, entitled- to in- 
herit to C's one-third share. [p. 347, col. 2.] 


First appeal against the judgment 
and decree of the Additional Sub- -Judge, . 
Bara Banki, dated the 3lst May, 1926. 
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J UDGMENT.—This is the plaintiff's 
appeal from. the decree of the Additional 


< oe Judge of Bara Banki, dated the 


3lst-of May, 1926. ~The plaintiff, ‘Musam- 
enda Kunwar, widow of Sheo Partap 


. ‘Singh, claims in the suit, out of which this 


. appeal arises, possession of a one-third share 


in the immoveable property entered in list 
A and of moveable properties mentioned in 
lists'O and D attached to the plaint. The 
claim is founded on the title of inheritance 


. to the estate of her husband, Sheo Partap 
Bingh. The defendants Nos. 1 and 2, Mir- 


tunjai Bakhsh Singh and Chandar Sekhar 
Singh--respectively, are brothers of. Sheo 
Partap Singh and Musammat Chabraj 
Kuar defendant No. 3 is the mother of Mir- 
tunjai Bakhsh Singh. Chandar Sekhar 
Singh and Sheo Partap Singh, the deceased 
husband of the plaintiff, were born of one 
mother who died some years ago. Mirtunjai 
Bakhsh Singh, the Ist defendant, was 
born of Qhabraj Kuar, defendant No. 3, 
Sheo Partap Singh, Mirtunjai Bakhsh Singh 
and Chandar Sekhar Singh are sons of Sant 
Bakhsh--Singh, resident and zemindar of 
Sonépur,in the .District of Bara Banki. 
Sant-Bakhsh Singh died on the 31st of July 
1920 and the plaintifi's husband, Sheo Par- 
tab Singh, died on the 11th of J une, 1922. 
His age at the time of his death is said to 
be 16 or 17 years. 

“ The defence raised ‘by Mirtunjai Bakhsh 
Singhs that Sheo Partap Singh died ina 
state of union with his brothers. The de- 
fence put forward by Chandar Sekhar Singh 
is that he and Sheo Partap Singh lived as 
members of a joint Hindu family governed 
by the Mitakshara School and that Sheo 
Partap Singh died while living in that state 
of jointness—vide para. 15 of his written. 
statement and further that in the event of 
a separation of Mirtunjai Bakhsh Singh 
being proved Chandar Sekhar Singh and 
Sheo Partap Singh did not separate but 
continued to live joint. Theeffect of these 
‘defencés clearly was the denial of the plaint- 
ifa right to inherit the estate of her de- 
ceased husband. On these pleadings the 
proad issue which arose for decision was as 


- to whether or not,Sheo Partap Singh died 


as, a separated member of the family. 
-The plaintiff produced evidence, oral and 
“:documentary, to establish the case. that on 


Messrs. Ali Zaheer and Salig Ram, for ` ‘the’; morning of the daswan ceremony of 
SAk 


the Appellant. 


Messrs. A. P. Sen and Bishambhar Nath, 
for the Respondents, | oa 
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t:Bakbsh Singh partition of the family 
oe wás effected into three shares. One 
of such shares was allotted to her deceased 


~ 


wi 
husband, Sheo Partap Singh and theremain- 


ing twoshares were allotted to the other two 


brothers, one share each. Thework of partt- 
tion occupied three or. four days. Mirtunjai 
Bakhah Singh, defendant No 1, produced 
witnesses to support the defence that there 
was no partition and that there has never 
been one of any nature at any tim e. Chand- 
ar Sekhar Singh, defendant No. 2, pro- 
ducgd no evidence whatsoever, otal or docu-. 
mentary, and thus thé case that there was a 
‘partition on the 11th day afterithe death of 


- Sant Bakhsh Singh as between Mirtunjai- 


Bakhsh Singh on one side and Chandar’ 
Sekhar Singh and Sheo Partap Singh on the. 


other remained unsupported by any evi- 


- dence on behalf of the defendant, who had. 


set up this case in defence as laid out in 


the written statement. l 
The Additional] Subordinate Judge main- 


ly on the evidence produced by the plaintiff ~ 


has found however that the partition effect- 
ed after the death of Sant Bakhsh Singh was. 


merely a separation of Mirtunjai Bakhsh: 


Singh and not of Sheo Partap Singh from 


Chandar Sekhar Singh. -~ This is a finding 
which has been challenged in appeal be-- 


fore us. . 


In support of the decree under appeal the“ 
respondents’ learned Counsel has advanced. 


arguments: (1) that there ‘was no intention - 
of breaking up the joint family in'spite of 


the division of moveables into. three lots at 
the partition ; (2) that the division of move-- 


ables between Chandar Sekhar Singh and 
Sheo Partap Singh was not intended to 


effect a separation between them as to im- 


moveable property, and (3) that Ohandar. 


Sekhar Singh and Sheo Partap Singh re-. 
united after the said partition, besides the. 


argument in support of the defence raised 
by Mirtunjai Bakhsh Singh that there has 
been no partition of any kind at all, - 
It appears to us that the first three argu- 
ments raise a new case altogether and. must 


- ` not be entertained at this stage. These ar- 


guments evidently involve: important ques- 
tions of facts which were not put forward 
before the trial Court even . for. decision 
much less for trial. 


tablish the broad case that her husband had 
separated before his death from his two 


| brothersand not the case either that the 
_ division of.the moveables into three shares 


was intended as a matter of fact to break 
up the status of jointness or that the. divi- 
‘pion between Chandar Sekhar Singh and 
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The plaintiff on the 
- pleadings as a whole'was called upon to eg-. 
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Sheo cares Singh was not intended as a 
matter of fact to effect a separation between 
them as -regards immoveable property or’ 
that there was-no re-union. ast, 
We are of opinion that it would be high] 

unjust to the plaintiff to permit these new 
cases to be raised in appeal. The main 
and the only question, therefore, for ` 

ecision is" as to whether there was a 
partition amongst the three brothers on or 
about the 11th of August; 1920, As already . 
stated; the decision would almost exclu- 
sively rest on the evidence produced by the. 
plaintiffand on thatevidence alone the learn- 
ed Additional Subordinate Judge has found 
that there was a partition among the sons 


- of Sant Bakhsh Singh in Augtst, 1940, in . 
which the entire moveable property ofthe ° 


family was divided into -three shares, one 
share being separated and given to defend- 
ant No.l and the remaining two given joint- 
ly to the defendant No: 2 and their shares 
were defined'in thé immoveable property 
also”, With,a part of this finding-we. gen- 
erally agree but we do not, agree with the 
further finding that this partition. was not 
intended to or had not the effect of separat- 


ing Sheo Partap Singh from his other two ` 


brothers but was only limited to- the 
separation of Mirtunjai Bakhsh Singh. We ’ 
are of opinion that the proved partition ès- 
tablishes the breaking up of the joint family: 
and the separation of the three brothers 
inter se.: We may mention that the findin g 
of the Court below that there was'a .parti-. 
tion was not seriously contested on behalf 
of Mirtunjai Bakhsh Singh before us. Hav- 
ing regard, therefore, to our agreement with 
the learned Additional’ Subordinate J udge 
on this part.of the case we do not feel that 
we should, detain ourselves any longer on 
this point, 
- The finding of the Court below that 
Chandar .Sekher Singh and his brother, 
Sheo Partap Singh, did not. separte on the 
occasion when Mirtunjai Bakhsh Singh 
separated rests on certain statements of the. 


plaintiff's witnesses produced in support of 


her case. These statements certainly lend 
colour to the pléa of Chandar Sekhar Singh 
that he and his brother, Sheo Partap Singh, 
did. not separate but thigisso when these 
statements aré read as detached from’ ĉon- 
text and made devoid of the true purpose of 
the evidence as given by the witnesses, On 
the. whole, the learned-Additional Subordi- 


>» 


nate Judge has accepted the plaintiff's evi- 


dence as, true, He observes: “ Thug 


y A 


The substance of the evidence given by 
the plaintiff's witnesses, according to the 
learned Subordinate Judge is “that on the 
llth day of Sant Bakhsh Singh’s—death, 
(i. e., llth of August, 1920, cash, ornaments 
of ladies, ornaments used on ceremonial 
occasions for display and ornaments of 
horses were divided in” three equal shares 
(one share for each son), after the defendant 
No. 3 was awarded R3.2,500, 30bighasandodd 
andornaments belonging tothe wives of Sant 
Bakhsh after Rs. 1,000 was set apart for 
funeral ceremonies of Sant Bakhsh, “and 
R3. 100 was set apart for being givento a 
Benares Panda; that each son got about 
Rs. 11,403 cash and certain ornaments, that 

: éach son's wife was allowed tohavethe orna- 


ments which were in her possession, that the - 


next day clothes, pots and pans were divided 
similarly into three equal shares, that the 
third day being the 13th day of Sant Bakhsh’'s 
death no division was made, that the fourth 
day corn and furniture were divided in the 
same way and the fifth day the cattle and 
houses were divided similarly and-that the 
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nate Judge has omitted:to notice: ` Rudra 
Partap Singh (P. W. No. 11), the most res- 
pectable of the plaintiff's witnesses also 
stated that “ the sir plots were also divided 


after the partition, the defendant No. 1's sir- 


- was separated from that of his two: brothers 
which remained joint. I did not divide sir 
plots, nor were they divided in my presence,. 
No land was divided by me or in my pre- 
sence. The only talk that was made in my 
presence was that each brother should have 
a third share in.the landed property." Thus 
it is clear that the partition was intended 
to be complete in all respects and not rest- 
ricted to any particular class of property. 
Now as tothe fact of partition Rudra 
Partap Singh, P. W. No. ||, states that three 
shares were made, One for each ‘son, . that 
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srepresented at the 
partition by his brother, Ohandar Sekhar 

Singh, that each son got Rs. 1,140, that or- 

-haments worth Rs. 1,400 or Rs. 1,500 
were - also ‘divided and that Sheo Partap 

Singh. got a third share in everything. 

This-is what happened on the first day of 

the partition. On the second day utensils 

and clothes were divided. On the 4th day 

corn and’ furniture were divided and on the ` 

fifth-day horses and cattle were divided. 

Thé zganana house was given to Mirtunjai . 


Bakhsh, Chandar Sekhar got the southern ~ 


and_ northern portion of the mardana house 
and Sheo Partap got two western dalans and- 
the ahata behind’ them. Out of the. live 
stock Sheo Partap Singh got four bullocks 
and some other cattle. In cross-examine» - 
tion on the next day hestated that three 
lists of the ornaments and other things 
were prepared, that the list of the cash 
of each son’s share was also prepared, that 
the cash was not counted but was weighed 
„and that each man got 283 pansertes of 
rupees. At this stage of his evidence he 
was asked some questions in cross-exami- 
nation to which he replied that Ohandar ` 
‘Sekhar. and Sheo Partap again. became 
joint and: lived as members of a joint 
Hindu: family for 10 or 11 months, that 
during this period their whole business 
and men and everything was joint, that 
there was absolutely no reason why Ohan- 
dar Sekhar and Sheo Partap should sepa- 
rate from éach other at all, that only to find 
out the defendant No. l's share, the shares of 
all the three ‘brothers were separately al- 
lotted, that Sheo Partap was 16 or 17 years 


ll. then, that cattle were divided on the fifth 


day of daswan and that at the: partition the 
things ofeach son’sshare were separated 
physically. He was then cross-examined 
with reference to a previous statement of 
hisand said that they (that is houses and . 
other things) were given to each of them 
separately and that nothing was allotted 
to them jointly. Now considering the con- 


. test in which the statement that Chandar 


Sekhar and Sheo Partap again became joint 
and lived as members of a joint Hindu 
family for 10 or 11 months, that during 
this period their business was joint and 
` that there was no reason why they should 
‘separate from .each other appears, it must ° 
mean .we think that tbey continued to live 
together and that therewas no estrange- 
ment or actual separation inthe mode of 
their living - and doing their business in 


340 
spite of the virtual, effective and complete 
partition between them. This state of 
things was clearly consistent with the parti- 
tion and indeed natural having regard to 
- the fact. ihat Sheo Partap Singh was a 
minor, was represented at the partition by 
his elder brother, Chandar Sekhar Singh, 
and would continue to live under Chandar 
Sekhar Singh’s care and protection, in 
other “words ,to use the technical language, 
the-two brothers became tenants-in-com- 
mon on ceasing to be joint tenants.” Again 
having regard to the contest the Witnesse’s 
statement that in order to find out Mirtun- 
jai Bakhsh Singh's share the shares of all 
the three brothers were separately allotted 
must mean that in order to separate Mirtun- 


._jai Bakhsh Singh’s share effectively and. 


completely a partition amongst all the three 
brothers was also effected. A part of the 
statement of this witness, to which we 
have made reference shortly before, is an 
expression of opinion and of inferences 
drawn from facts to which he deposed. His 
opinion and his inferences are no evidence. 
Be that as it may, we are unable to read 
the statement of this witness as proving 
anything short of complete partition 
amongst the. three brothers. The case of 
actual re-union is out of question. It must 
depend on an agreement, express or implied, 
and there could be no such agreement 
having regard to the fact that Sheo Partap 
Singh was a minor though his minority 
could be no bar to a complete partition 
because partition is the result of individual 
volition of any one member and not neces- 
sarily of an agreement of allmembers. The 


evidence of other witnesses, Suraj Bakhsh. 


(P. W. No. 12), Indar Shah (P. W. No. 13) 
and Fakir Bakhsh (P. W. No. 14) is to the 
same effect as that of Rudra Partap Singh. 
b will briefly state that they have 
said. 

[Their Lordships, then referred tọ this 
evidence and proceeded as follows] :— 

Acsording to our judgment the cumula- 
tive effect of the oral evidence reviewed 
by us is that there was a separation, full 
%%nd complete, amongst all the three 
brothers and their separate shares in all the 
joint property were asceitained and defined 
and sofaras the tangible moveable pro- 
perty . was concerned it was physically 
handed over to every one of the three 
brothers in equal portions. Sheo. Partap 
Singh being atthe timeof the partition 
p mere boy lived with and under the 
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protection of his own brother, Chandar 
Sekhar, and the moveable property which 
fell to the share of Sheo Partap Singh was 
also retained by Chandar Sekhar in the 
capacity of a guardian. Having regard to 
the entire merits of the case we ale unable 
to place any other construction on the evi- 
dence reviewed above. 

There are four important facts proved 
in the case which according to our view 
almost conclusively establish that the 
partition was not only a separation of 
Mirtunjai Bakhsh Singh but ofall the three 
brothers inter se. The first of such facts is 
thatthe sum of Rs..2,500 and lands to theex- 
tent of 30 bighas odd weregiven to Musammat 
Chabraj Kuar, motherof Mirtunjai Bakhsh 
Singh, out of the joint family property 
with the consent of all the three brothers. 
The second fact is that immediately afler 
the partition entries were made in the 
revenue papers in respect of the entire 
immoveable property in the names of the 
three brothers in equal shares. The 
judgment of the Assistant Collector, who 
passed the order in the mutation of names 
case, is ‘that mutation be made in favour 
ofthe three sons in equal shares. ” (Ex. 
A 22), The khewats (Exs. 21, 22, 28, 
24, 25, 26 and 28), which followed the 
judgment, also record the names of the 
three brothers as persons possessed of equal 
shares inthe villages to which those khe- 
wats relate. Ordinarily we would not have 
attached much importance to the. order- of. 
mutation of names and to the entries in 
the khewats but in this particular case their 
significance is great for the reason that 
they are the first records prepared after the 
admitted partition in which the share of 
each brother was defined and entered-as 
one-third in the villages to which these 
documents relate. These entries. acquire 
greater significance for the reason that 
immediately following the preparation of 
thekhewats the conduct of Mirtunjai Bakhsh 
Singh and also of Chandar Sekhar was 
consistent with the entries as we wil! here- 
after show. ‘The change manifested itself 
after the death of’ Sheo Partap Singh and 
not in his lifetime when Obandar Sekhar 
and Mirtunjai Bakhsh Singh fell out, 


. Chandar Sekhar seeking to claim the en-. 


tire share of Sheo Partap Singh on the 
ground that he had died in a state of 
jointness with him, Mirtunjai Bakhsh Singh, 
on the other hand, seeking to claim a one- 
half share in the estate of Sheo Partap 
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Singh on the ground that all the three 
brothers had lived in union. < 

The third fact isas follows :— . 

It appears that on the 14th of February, 
1922, the Sub-Inspector of Lone Katra, 
within whose jurisdiction the village of 
Sonepur, in which the three brothers lived, 
lay, visited the village on a report having 
been made to him by Mirtunjai Bakhsh 
Singh that there wasa likelihood of a riot 
between Mirtunjai Bakhsh Singh and his 
brother, Chandar Sekhar. The Sub-Inspect- 
or then in the discharge of his official 
duty madeareport to the Sub-Divisional 
Magistrate for proceedings being taken 
under s. 107 of the Oode of Criminal Pro- 
cedure (Ex. 7). The report says that “ Mir- 
tunjai Bakhsh Singh, Chandar Sekhar and 
Sheo Partap Singh arestep-brothers. Sheo 
Partap Singh is a minor. About 12 years 
ago his father died and 12 days after his 
death cash, household articles and other 
property ete. were divided equally. Ohan- 
dar Sekhar was appointed the guardian of 
Sheo Partap Singh and the share of the 
latter in cash amounting to Rs. 11,400 ap- 
proximately was handed over to Chandar 
Sekhar and the receipt of the same was 
kept by Mirtunjai Bakhsh Singh.. Now 
Ohandar Sekhar has turned dishonest or 
whatever ideas he might have entertained 
he demanded the return of the receipt from 
Mirtunjai Bakhsh Singh and the latter had 
refused to hand it over”. On the 6th of 
March, 1922,the parties were called before 
the Magistrate and there Mirtunjai Bakhsh 
Singh‘ stated thatthe matter was amicably 
settled between him and his step-brother, 
Chandar Sakhar. 
1922, Sheo Partap Singh died. On the 
15th of June, 1322,Mirtunjai Bakhsh Singh 
made anapplication to the Sub-Divisional 
Officer of Bara Banki that Sheo Partap 
Singh deceased was amember of a joint 
family consituted ofallthe three brothers 
and that Rs. 11,403 and some ornaments 
which were held by Sheo Partap Singh 
“ like’ other members of the joint family 
were in danger of being removed and mis- 
appropriated by Ohandar Sekhar and pray- 
ed that as-the applicant had a share in the 
estate of Sheo Partap Singh steps might be 
taken to prepare an inventory of the entire 


property belonging to Sheo Partap Singh. 


(Ex A-23). This application entirely nega- 
tives the theory that Sheo Partap Singh and 
Chandar Sekhar were joint and not gepa- 
rate, It also ignores the rights of Sheo 
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Partap Singh's widow. On the same day 
the Sub-Divisional Oficer made an order 
which is important as it explains the sub- 
sequent cónductof Chandar Səkhar. He 
directed. the Tahsildar to inspect the place 
and to prepare an inventory of the move- 
able property “that belonged to the 
deceased and to hand it over for safecustody 
to a reliable -person after taking an attested 
receipt from the Receiver” (Hx. 16). . 
Accordingly on the 16th of June, 1922, the 
Tahsildar went to the house of the parties, 
recorded the statements of the defendants 
Nos. 1 and 2 and submitted his report. 
Exhibit 18 is the statement of Chandar 
Sekhar and Ex, 19 of Mirtunjai Bakhsh 
Singh. Exhibit 20 dated the 19th of June’ 
1922, is the Tahsildar’s report. Ohandar 
Sekhar stated “I produce the whole of the 
remaining ornaments and cash amounting 
to Rs. 3,000 and one pro-note for Rs. 5,000, 
All these articles were given to my -deceas- 
ed brother, Sheo Partap Singh as his share, 
No body got gold mohurs at the partition 
as a part óf his share”. (The last sentence 
in the statement of Chandar Sekhar, Ex. 
18, is not correctly translatedin the print- 
ed record). Mirtunjai Bakhsh Singh stated 
that “these are all the articles which my 
brother, Chandar Sekhar, has mentioned in 
his statement and which my brother Sheo 
Partap Singh, got as his share.” The 
Tahsildar said in his report that “on the 
death-of Sant Bakhsh Singh all the three 
brothers got equal shares in the property, 
cash and ornaments. Sheo Partap deceas- 
ed used tolive with his brother Chandar 
Sekhar and his -entira share in cash ete., 
was with the latter. Out of the total amount 
of Rs. 11,403 Chandar Sekhar handed over 
only one pro-note for Rs. 9,00) signed by him 
and Rs, 3,000 in cash, They were putin the 
custody of Rudra Partap Singh, the mukhia ~ 
and zemindar. Asregards the remaining 
amount Chandar Sekhar states that it was 
all speat on account of illness of Sheo 
Partap....+. Mirtunjai, the applicant, admits 
the list of articles.” 

The last fact in this series is that on the 
93rd-of June, 1322, Chandar Sekhar and 
Mirtunjai Bakhsh Singh presented severe 
applications for mutation of names in placeof 
Sheo Partap Singhdeceased inseven villages 
(Exs. A 7 to A-13). These applications are 
signed both by Chandar Sekbarand Mirtun- 
jai Bakhsh Singh. They both.claimed muta- 
tion of names by right of inheritancein the 
estate of Sheo Partap Singh inequal shares, 
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` This evidence fully rebuts, according to our. 


judgment, the casethat even after ‘the ad- 
mitted partition in the family Sheo Partap 


Singh and Ohandar Sekhar continued to ( 
maintain the status of co-parceners as be- - 


tween themselves. Finally we may observe 
that Chandar Sekhar has not come into the 
Witness-box, ` wr 
The evidence which we have discussed in 
relation, to the four cardinal circumstances 
mentioned above unmistakeably discloses 
this state of things that in the lifetime of 
Sheo Partap Singh and immediately after 
his death Chandar Sekhar and Mirtunjay 
` Bakhsh Singh admitted and acted on the 
footing that there was a partition soon after 
| the death of Sant Bakhsh Singh and in this 
. partition all the three brothers had separat- 
ed. This entirely negatives..the case now 
put forward in defence that there was no 
partition at all and that if there was any; 
Ohandar Sekhar and Sheo Partap Singh con- 
tinued as co-parceners in status even after 
that partition. : - 
"The change of front both on the part of 
Mirtunjai BakhshSinghand Chandar Sekhar 
was a later developement and was impelled 
by and arose out of the claim made by the 
widow of Sheo Partap Singh as tohis estate. 
On the 30th of June, 1922, Musammat Balraj 


Kuar, mother of the plaintiff, made an ap- 


plication, through Chattarpal Singh general 
agent, to the Sub-Divisional Officer con- 
cerned. Chattarpal Singh was the cousin 
of Sheo Partap Singh’s widow (Ex. 1). In 
this application it was stated that the widow 
. was the “rightful claimant of the property 
left by Sheo Partap Singh deceased.” It was 
alleged that a major portion of the move- 
‘ables owned and possessed by Sheo Partap 
Singh deceased had dishonestly been re- 
moved by Chandar Sekhar and that he ‘was 
ill-treating her. t 


“the estate of Sheo Partap Singh in the right 
of survivorship by his application of the 5th 
of July, 1922, and prayed for mutation of 
names in his favour alone (Ex. A 6). . The 
Tahsildar again visited the village and þe- 
- fore him Chandar Sekhar stated “It is more 
than two years that my father, Sant.Bakhsh, 
died and ten days after his death the entire 


property was divided amongst the three’ 


brothers, that is, Mirtunjai;Sheo. Partap and 
myself in equal shares. Nolist ofthe arti: 


cles was drawn up. Sheo Partap and my- 
self got all the articles, except cash,’ jointly - 
while Mirtunjai got -his share separately.” 
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He then proceeded to give a list of certain 
articles which he said he had got at the par-.. 
a jointly, with Sheo Partap Singh 

xX. 2 ; 


We think that the exception as to cash in 
the above statement of Chandar Sekhar-is 
significant and the allegation that he got 
other articles jointly with Sheo Partap 
Singh read with the statement that theentire 
property was divided amongst the three 
brothers in equal shares can only mean that 
each, Sheo Partap Singh and. Ohandar 
Sekhar, were allotted a one-half share in 
those articles though the articles were not 
physically divided into two halves, Ohander 
Sekhar had attempted to make out a false 
case of survivorship but the truth was too 
strong to be suppressed, Sometime be- 
tween the 5th and 8th of July, 1922,an ap- 
plication was made by the plaintiff's mother 
that there had been a partition between the 
brothers aud, therefore, Sheo Partap Singh's 
widow, that is the plaintiff, was entitled to 
the property left by her deceased husband, 


‘She asked for mutation of names in her 


favour. The application is not on the re- 
cord but its substance is given in para. 
4-of the order of the mutation Court, dated 
the &th of August, 1923 (Ex. A-2). It may 
be noted that the date of the application as 
given in the said paragraph is incorrect. It 
further appears that in pursuance of this 
application the Tahsildar wasagain asked 
to make a report. He again visited the 
village where the parties lived and in the 
discharge of his official duties again made 
a report on the 8th of July, 1922, (Ex. 6). 
This report is very significant. It states 
“Ten or 15 days after the death cof Sant 
Bakhsh his entire property had been divid- 
Mirtunjai Bakhsh 
Singh (the step-brother of Bheo Partap 
Singh and Chandar Sekhar) got one share 
and the other two shares were jointly given 
to Ohandar Sekhar and Sheo Partap Singh, 
real. brothers.” The tenor of the report 
affirms the view that there was.a partition — 
‘amongst all the three brothers though ` 
the ‘shares of Sheo Partap Singh and 
Ohandar Sekhar were not physically separat- 


_ed and that most of the articles comprising 


the two sharés were handed over to Chandar 
Sekhar alone. This, as we have said -béfore, 
was natural in the circumstances of the 
case. Thereare two more matters in the, 


Tahsildar’s report which we ‘desire to em- 


phasize. His conclusion was that Chandar 


Sekhar had deceived Sheo Partap Singh's _ 


4 
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widow by inducinga false belief into her that 
he would apply for mutation of names in 
her favourand further that'a secret arrange- 
ment had been made between Chandar 
Sskhar and Mirtunjai Bakhsh Singh. We 
will presently show that there is a good deal 
of trath in this. ie i 
Sometime in August, 1922, Mirtunjai 
Bakhsh Singh filed asuit inthe Court of the 
Subordinate Judgeof Bara Banki against 
Chandar Sekhar. The prayer in the suit 
was that an agreement torefer to arbitra- 
tion be filed and be referred to the arbitrator 
appointed in accdrdance with the provisions 
of thé agreement. The application by 
means of which the suit was initiated has 
been suppressed by both the parties and is 
not on the record of this case but we have 
gathered all what we have just now said 
from the decree made in that suit (Hx, A-1). 
Tt shows that the application which was 
registered as a Regular Suit No, 97 of 1922, 
was in accordance with the provisions of 
r. 17 of Sch. If of the Code of Civil 
Procedure. The first date for hearing fix- 
ed was the 10th of October, 1922, but on the 
9h October, 1922, a compromise between 
Mirtunjai Bakhsh Singh and Ohandar Se- 
khar was filed. We have a strong imprez- 
sion almost a conviction that this suit was a 
collusive and fictitious suit, There is little 
doubt that some time about the end of July, 
1922, Mirtunjai Bakhsh Singh and Chandar 
Sokhar had completely made up their differ- 
ences and joined their force to defeat the 
rights of Sheo Partap Singh's widow. The 
gtatements contained in the compromise 
signed by Miatunjai Bakhsh “Singh -and 
Chandar Sakhar both ara very significant, 
According to para. 1 there never was 
a partition of any kind and that allthe three 
brothers lived as members of a joint Hindu 
‘family and were joint in all respects. This 
is against the now admitted or the con- 
Glusively established fact that there was a 
partition and it also belies the defence now 
raised by Chandar Sekhar that at the said 
partition Mirtunjat Bakhsh . Singh had 
separated but he and Sheo Parfap: Singh 


continued to maintain the status of a joint. 


family between themselves. Paragraph 2 
leaves no room for doubt that the object of 
the combination between Mirtunjai Bakhsh 
Singhand Chandar Sekhar was to defeat. 
the claim of Sheo Partap Singhs widow. 
In ‘para. 3 the two brothers- affirm 
their position as members of joint. family. 


The motive andthe falsehood of the allega- 


? 
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apparent that we do not think that anycom- 
ment is needed. This compromise produc- 


"ad the desired effect and order for mutation 


‘ofnames wasobtained in favour of Mirtunai 
Bakhsh . Singh and Chandar Sekhar as 
survivors of a joint Hindu family exclud- 
‘ing Sheo Partap Singh’s widow altogether 
(Ex. A-2, dated the 8th of August, 1923.) 
Our finding, therefore, is that the plaint- 
iff has succeeded in establishing her case 
that her. husband, Sheo Partap Singh, was 


a separated Hindu ‘at. the time of his ` 
` death governed by the Law of Mitakshara 


and it. follows that she is entitled to suc- 
‘ceed to his estate. 

Having regard to the finding of fact 
just now recorded little room is left for 
any legal discussion as to what ‘partition’ 


means and -asto the effect of the separa- 


tion of one member of a joint family’ on 
the status of the other members of the 
same ‘family. In the arguments before us 
the law on the subject was much pressed 
on us from both sides. We think thatin its 
legal aspect also the plaintiff's claim stands 
again on a firm ground. : 

In the first placs, whatis the true con- 
ception of the Hindu Law on the subject 
of partition? Yajnavalkya in the Mitakshara 
defines partition as follows: — 

_ “Partition (vibhaga) is the adjustment of 
divers rights regarding the whole, by distri- 
buting themon particular portions of the ag- 
gregate.” Colebrooke’s Mitakshara, Chap. |, 
section 1, verse 4. Inthe annotations the 
words “Partition is the adjustment of divers 
rights” are thus explained and in support of 
the explanation Subodini and Balam-bhatta 
are referred to. “The adjustment, or special 
allotment severally, of two or more rights, 


vested insonsor others, relatives to the ‘ 


whole undivided ‘estate, by referring or 
applying those rights to parcels or particular 
portions of the aggregate, .is whatthe word 


' ‘partition’ signifies. In discussing the text 


of Gautama, namely. “An owner is by 


‘inheritance, purchase, partition, seizure or 


finding; acceptance is an additional mode 
for a Bratimana; conquest for a Kshatriya; 


gain for-a Vaisya and ‘a Sudra.” Mitrae 
. Misra says in Viramitrodaya as follows:— 


“The meaning of the above text is as 
follows: ‘Inheritance is heritage; ‘purchase’ 


\ is well known; ‘partition’ is the division of 


heritage whereby the right to specific portion 
is indicated...Golapehandra Sarkar Sastri’s 
Translation.of the Viramitrodaya, Chap. I, 


t. 
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5. 13. Again in a, 36 “partition” is explain- 
ed. Indeed what is effected by partition is 
only the adjustment (of the proprietary. 
right) into specific portions.” Section 23 
`of Chapter II of Part I of the same book 
is as follows :— 

_ “23. Here again, partition at the desire 
of the sons, whether in the lifetime ofthe 
father or after his demise, may take place 
by the choice of a single co-parcener, since 
there “is no distinction. Hence what, after 
. premising partition,is said by Katyayana, 
in the text. ‘The wealth of those who have 
not attained to maturity and likewise of 
those who are absent in a distant place, 
shall be deposited, free from- disburse- 
ment, with relatives and friends’ is also 
in support of this view. Otherwise if 
partition could not take place without 
their consent, the declaration of the deposit 
of their wealth with relatives and friends 
would be unreasonable. So also Vishnu 
says:—‘‘Likewise the wealth ‘of a minor 


shall be preserved till he attains to 


197 


majority. l 
' The last two mentioned texts and the 
text in the Mitakshara are referred to in 
the judgment of their Lordships of the 
Judicial Committee in the case of Girja. 
Bai v. Sadashiv Dhundiraj (1) and the 
following observation is made:— — 

- “In fact later writers leave no room for 
doubt that ‘separation’, which means the 
severance of the status of jointness is e 
. Matter of individual volition.” According to 
these texts, therefore, the allotment of one- 
third share to Sheo Partap Singh and 
similarly to his two brothers in household 
articles, cash, houses and lands which con- 
stituted the undivided estate was a parti- 
tion amongst all the three brothers in this 
particular case. On the evidence already 
discussed it is clear that the aggregates 
of cash and corn in.the house were physi- 
cally divided into three equal portions, 
one portion being actually given to each 
brother. Most of the other articles were simi- 
larly dealt with. Some of the articles were 
in their entirety given to Chandar Sekhar 
and Sheo Partap Singh jointly, that is to 
“say, as representing two shares, One share 
belonging to each in the aggregate. - This, 
as we have said more than. once, was natural 
in the circumstances of the case but it does 


(1) 37 Ind. Cas. 321; 43 I. A. 151; 20 O. W. N. 1085: 
4 A. L.J. 822; 20 M, L. T. 78; 12 N. L. R. 113; (1916) 
2 M. W. N. 65; 18 Bom. L. R. 621; 4 L.W. 114; 240, 
L, J. 207; 31 M. L, J. 435; 43 0. 1031 (P. 0.). 
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not alter the nature of the partition effect- 
ed by the adjustment of the rights of 
all the three co-parceners, nor was the 
Minority of Sheo Partab Singh a bar 
to a complete and_ effective partition 
amongst the three brothers: The fact that 
Sheo Partap Singh and Chandar Sekhar 
lived together and enjoyed their property in 


‘common makes no difference in the status 


of each as separated members. This state 
of facts is entirely covered by the judg- 
ment of their Lordships of the Judicial 


- Committee in Balkishen Dasv. Ram Narain 


Sahu (2). In delivering the judgment of 
the Judicial Committee Lord Davey said :— 

“They might elect either to have a parti- 
tion of their shares by metes and bounds, 
or to continue to live together and enjoy 
their property incommon as before. Whe- 
ther they did one or other would affect 
the mode of enjoyment, but not the tenure 
of the property or their interest in it. Con- 
sistently with the broad principle laid down 
in the Appovier v. Rama Subba Aiyan (3) this 
was determined by the allotment to them of 


- defined shares which, to use Lord West- 


bury’s illustration, converted them from 
joint holders into tenants-in-common.” 

_ It makes no difference in principle that 
the partition in the present case is not 
evidenced by any written agreement asg- 
it wasin the case before their Lordships of. 
the Judicial Committee. 

_ Appovier’s case (3) is the leading case 
as to what constitutes a partition in Hindu 
Law. In delivering judgment of their Lord- 
ships of the Judicial Committee in that case 
Lord Westbury said:— 

“But when the members of an undivided 

family agree among themselves with regard 
to particular property, that it shall thence- 
forth be the subject of ownership, in cer- 
tain definedshares, then the character of 
undivided property and joint enjoyment is 
taken away from the subject-matter go 
agreed to be dealt with; and in the éstate 
each member has thenceforth a definite and 
certain share...although the property itself 
has not been actually severed and divided." 
The view that Lord Westbury's expression 
implies that the severance of status can take 
place only by agreement was clearly nega- 
tived: in the case of Girja Bat v. Sadashiv 
Dhundiraj (1) above referred to. The facts 


- (2) 301. A. 139; 30 C. 738;7 O.W.N. 578; 5 Bom, 
L. R. 461; 8 Sar. P. CO. J. 489 (P. O.) 

(3) 11 M.I. A. 75; 8 W. R. P. O. 1 3 Sar P. C'I; 218; 
1 Suth. P. 0. J, 657; 20 E. R. 30, 


[105 I. O. 1927] _ 


. of thiscase fulfil the test laid down by Lord 
Westbury. - l 


Now we come to the guèstion of. the legal 


pi 


effect of the separation of Mirtunjai Bakhsh - 


Singh on the status of the other two bro- 
thers, Chandar Sekhar and Sheo Partap 
Singh. In thisconnection thefirst case to 
which reference may be made is Bulabux 
Ladhuram v. Rukhmabai (4). The facts 
necessary for our purposes are that three 
brothers, Girdhari Lal, Kunyaram atd 
Ladhuram, lived together as an undivided 
family possessed ofan estate at Ellichpui. 
At some time in 1869 or 1870 Kanyaram 
separated from his other two brothers, took 
away his share amounting to about Rs. 11,000 
and started a shop of bis own. There was 
no evidence that Ladhuram drew out his 
share of the family property or any part 
of it and the inference drawn from the 
evidence wasthat he left it in the family 


shop which continued to be carried on by ` 


Girdhari Lal under the name-of Amarchand 
Girdhari Lal. Ladhuram had a son Balabux 
the plaintifi-appellant before their Lord- 
ships of the Judicial Committee. 
the time of the partition Ladhuram sent 


his wife and the son, who was an. infant ' 


then to reside in a different place and a few 
months afterwards he joined them there 
and then they all went together on a pilgri- 
mage to Prayag where Ladhuram died -in 
the year, 1873. Threupon Girdhari Lal 
brought’ the appellant's mother and the 
appellant then'13 or 14 years. old to his 
residence at Ellichpur where they all lived 


together until Girdhari Lal's death in 1882, - 


Girdhari Lal left no male issue but he left 
a daughter and a widow Rakhmabai, who 
was the defendant-respondent in that case. 
` The plaintiff, Balabux, claimed -title to 
the family shop and business as the BUY- 


vivor of a joint family consisting of his. 


uncle, Girdbari Lal and himself. The de- 
fence was that there was a complete parti- 
tion between the brothers in 185:9.. As to 
the transaction of the year 186) the trial 
Court found that there was a partition bet- 
ween Girdhari Lal and his two brothers 
~ but that there was re-union between the 
plaintiff, Balabux, and his mother and Gir- 
dhari Lal some years before the latter died 


so the effect of this re-union must be taken ` 


as cancelling the partition of 1864. The trial 


Court made a decree in the appellant's. ` 


favour. The Judicial Commissioner on 
(4) 301. A. 130; 300. 725; 7 O. W.-'N..642; 5 Bom. 
LR. 469; 8 Sar. P. O: J. 470 (P. 0). -° > 


= 
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appeal affirmed the finding of the trial 
Oourt. that Girdhari Lal and Ladhuram 


had separated in 1869. The opinion of the 


Judicial Commissioner was based on the 
legal inference drawn from the evidence 
and their Lordships of the Judicial Com- 
mittee dealt with that inference. The 
direct evidence was too slight either way io 
form a satisfactory basis for decision, This 
being so, théir Lordships put before {hem- 
selves'the question. ‘What, then, is the 
resuli?” for decision, and the decision is 
given in the following words:—~ < 

“It appears to their Lordships that there 
is no presumption when one co-parcener 
saparates from the others, that the latter 
remain united. In many cases it may be 
necessary, in order to ascertain the share 
of the outgoing member, to fix the shares: 
which the other co-parceners are or would 
be entitled to, and in this- sense the se- 
paration of one issaid to be a virtual separa- 
tion of all. And their Lordships think that 
an agreement amongst the remaining mem- 


‘bers of a joint family to remain united or 
About . 


to're-unite must be proved. like any other 
fact". This statement of law seems to us, 
if we may respectfully say so, absolutely 
Glear. According ‘to it in a case where 
only one co-parcener separates from the 
others (1) the presumption of Hindu Law as 
to jointnees ceases to apply to the remain- 
ing co-parceners; (2) the ascertainment and 
the fixing of the share of every co-parcener 
may amount to a separation of all, and , (3) 
an agreement amongst the members other 
than the outgoing member to continue as 
between themselves the status of co-parce- 
nersorto form a new joint family con- 
sisting of themselves must be proved. As 
regards the re-union of a minor member of . 
the family their Lordshipssay. 

“A-re-union in estate properly so-ealled 
can only take place between .persons who 
were parties- to the original partition, 
This appears to be the meaning placed cn ~ 
the well-known text of Vrihaspati (Mitak- 
shara, ch. 2, s. 9):—‘He who being ‘once se- 
parated dwells again through affection with 
his father, brother, or paternal uncle is 
termed. re-united’, It is dificult also to 
see how an agreement for that purpose could 
have been made by or on behalf of the- ap- 
pellant during his minority”, =. au 
It seems to us to follow that either for the 


‘purpose of maintaining the previously exist- 
ing status of co-parcénary or the reforma-- 


tion of a new joint family there must be 
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an agreement’ to that effect amongst the 
remaining membersof the family. It fur- 
ther follows that a member who is a minor 
is incompetent to enter into such an agree- 
. ment. We think that the ground of the 
decision of their Lordships of the Judicial 
Qommittee in this case has not in any 
manner been shaken or modified by -any 
other subsequent decision ‘of the same tri- 
bunal as it was contended at the Bar. In- 
deed jt was affirmed. and applied in the 
case of Jatti v.. Banwari Lal (5). This was 
a case of separation of four ‘brothers. The 
widow of one of the brothers claimed - title 
by inheritance to the estate of her deceased 
husband. The defence was that only ‘one 
of the brothers, Isher Das, who was not -the 


husband of the plaintiff, had separated. 


The.finding of the trial Court was “that on 
the separation of Ishur Das the family of the 
parties ceased to be a joint Hindu family 
in the strictest sense of the term, or in other 
words its members ceased to be co-parce- 
ners’. Their Lordships of the Judicial 
Oommittee held that this view of Jaw. was 
well-settled by Balabux Ladhiuram v. Rukh- 


maba (4) and Balkishen Das v. Ram Narain : 


Sahu (2), `- 

The other decisions, to which we shall 
presently refer only establish the two fol- 
lowing propositions: 1. That the agreement 


to remain united or to re-unite need not ba. 


express and. special but may be inferred 
from the conduct of the parties and the 
surrounding circumstances‘and (2) that the 
' fact of a separation having been ‘effected 


between brothers who constituted a joint ~ 


Hindu family governed by the Mitakshara 
raises no presumption that there was a 
separation of the jointfamily constituted 
of one of the brothers and-his descendants. 
The second proposition is laid down “in 
.the case of Hari Bakhsh v. Babu Lal (6). 
In this case noticing the decision in Jatti 
v. Banwari Lal (5), Sir John Edge quoted 
the finding of the trial Court- which was 
` approved of and adopted in that” case by 
their Lordships of the Judicial Committee 
and said: “The members ceased, to be co- 
parceners. of each. other, but it is not 
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suggested that if one of those members. 


happened to” have ‘had sons who were. ` 
co-parceners when Ishar Das separated from 


“ his brothers, such sons and their father 


would cease to be co-parceners constituting ' 
together a joint and undivided family”. 

It appears to us that this wasa re-aiirma- 
tion of the view that on a separation of one. 
co-parcener there wasa virtual separation 
of all and the further proposition laid down 
was that that view was not applicable to a 
case where the question was of separation 
between one member and his descendants. 

The first proposition rests on, the case of 
Palani Ammal v, Muthuvenkatachala Monia- 
gar (7), and this case was put forward at 


. the bar as having modified the view expres- 


sed in the case of Balabue Ladburam v: 
Rukhmabai (4). Wedo not think that that 
is the effect of this case. On the contrary. 
Balabux’s case is described in the judgment 
as the leading authority for the proposition 
relating to re-union. We think that it ig 
necessary to quote from the judgment of 
their Lordships at some length: Sir John 
-Hdge in delivering the judgment said: 

“In coming to a conclusion, that the 
members of a Mitaksharajoint family have 
or have not separated, there are some princi- 
ples of law which should be borne in mind 
when the factofa separation is denied. 
A Mitakshara family is presumed in law 
to be a joint: family ‘until it is proved 
that the members have separated. That 
the co-parceners’ in a joint family can 
by agreement amongst themselyes se- 
parate and ‘cease to be a-joint family, and - 
on separation are entitled to partition the 
joint family property amongst themselves, 
is now well-established law, An authority 
for that proposition is the. judgment of the 
Board in Appovier' v. Ram Subba Aiyan (3), 
which applies to joint families such asthe 
joint family which descended from the pro- 
positus. But the mere fact thatthe shares 
of the co-parceners have been ascertained ~ 
does -not by itself necessarily lead to an 
inference tuat the family had separated. 
There may be reasons other than a contemp- 
-lated immediate separation for ascertain- 
ing ‘what the shares of the co-parceners ona 
separation would be. Jt is also now beyond 
doubt tlat a member of such a joint family 
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can separate himself from the othgr mem- 


bers ofthe joint family and is on separation, 
entitled to have his.share-in the property, of - 


the joint family ascertained and partitioned 
of forhim, and that the remaining co-parce- 
ners, without any special agreement amongst 
themeelves, may continue to be co-parceners 
and-to enjoy as members ofa joint family 
what remained after sucha partition of the 
family property. That the remaining 
members continued to be joint may,if dis- 
puted, be inferred from the way in which 


their family business was carried on after . 


their previous co-parcener had separated 
from them, It is also quite clear that if a 
joint Hindu family separates, the family 
or any members of it may agree to re-unite 
asa joint Hindu family,but such a re-uniting 
is for obvious reasons, which would apply 
in many cases under the Law of the Mitak- 
shara, of very rare occurrence, and when 
it happens, it must be strictly proved as any 
other disputed fact is proved. The leading 
authority for that last proposition is Bala- 
bux Ladhuram v, Rukhmabai (4).” 

In the present case our conclusion as to 
the separation of all the three brothers is 
not founded on the mere fact that the shares 
of the co-parceneré were ‘ascertained and 
defined. There are many other facts on 
the cumulative effect of which our conclu- 
sion rests. In these series of facts the most 
striking fact- is that there wasa physical 
division and allotment into three shares of 
most of the; household articles, the cash, 
the corn, ihe houses and the lands ap- 
pertaining to the houses. Other facts are 
stated insufficient details in our judgment 
and it will serve no useful purpose to repeat 
them again. 
Chandar Sekhar and Sheo Partap Singh to 


continue to beco-parceners or to re-unite as- 


a joint Hindu family we have sufficiently 


well-realized in the preceding portion of 


this judgment that the agreement need not 
be express or special and thatit may be 
inferred from the conduct of~-the parties, 
In the case before u3 no agreement to re- 


unite was pleaded and then we have the 
further difficulty that Sheo .Partap Singh. 


was a minor. As tothe agreement tòcon- 


tinue as co-parceners the facts from which. 
such an agreement could Fe ‘inferred are in 


the light of the entire evidenceand the cir- 


‘cumstances of thé case more consistent with ` 


the theory that Chandar Sekhar.and Sheo 
Partap Singh became tenants-in:common 


each possessed of a defined and. ascertained 


` ni 
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share in such of: the properties as were not 


‘As tothe agreement. between. 


347. - 


actually divided ‘at the Separation in ques- 
tion. 


. > At the outset of this judgment we have. 


noticed certain arguments advanced on 
behalf of the respondents in support of the 
decree under appeal and we. have held that 
the arguments raise a new case which 


“should not be permitted at this stage, but’ 


it will be seen that the merits of the points 
involved in these arguments bave also been ` 
considered ‘by us and decided against the 
respondents, 

Under issue No. 2the trial Court has found 
taat the sum of Rs.80u0 and three silver 
articles fell to Sheo Partap Singh's share at 
the partition and they were in the possession 
of Charidar Sekhar. Under issue No. 3 (a) 
the trial Court has further found that the 
plaintiff is entitled to certain articles of 
jewellery as her stridhan, A .decree in 
favour of the plaintiff in.respect of some of 
these articles and for Rs. 302 as the money 
equivalent of other articles has been made 
by thé trial Court against Chandar Sekhar. 


- The Court has also granted a decree for 


maintenance at the rateof Rs. 600 a year 
ir. favour of the plaintiff. A sum of Rs. 1,400 
has also been decreed to her as arrears of ` 
maintenance. The plaintifs suit as to the 
one-third share in the immoveable property 


.set out in List A attached to the plaint 


ecrresponding with List A attached to. the 


. decree of the Court below has’ been - a 


missed. ~ z 

In accordance with our finding that Stieo 
Partap Singh, the plaintiff's husband, died 
as a separated Hindu the plaintiff is entitl- 
ed to a decree for a one-third .share in the 
immoveable property entered in List A also 
and she is entitled to mesne profits in 
respect of the one third share for the 


` three years preceding the date of the insti- 


tucion of the ‘suit and since then till the 
recovery of possession. The amount of the 


' mesne profits will be ascertained hereafter.. 


The decree of the trial Court as to maiù- 


_tenance must in the circumstances be dis- 


charged. 

We accordingly allow this appeal, eat 
aside the decree of the Oourt’ below „and 
deeree the plaintiff's suit for possession of 


‘a one-third share in the immoveable proper- 
ty mentioned in List A. attached:to’ the 


plaint and also for the articles. which‘the 


lower Court. has held underissue No.2 to have 


belonged . to Sheo Partap Singh and also 
for the ape ICE for. which that Court has 
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granted a decree to the plaintiffand for 
. Rs. 302 in lieu of certain other articles. 
The plaintiff will be entitled to recover her 
costs in both the Courts from the defend- 
ants-respondents, who will bear their own 
costs in the same Courts. The plaintiff 
will be entitled to mesne profits as directed 
above. 


ALN, A, - Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER NO, 23 OF | 
| 1926. 
April 12, 1927. 
Present:—Sir George Claus Rankin, KT., 
Chief Justice, and Mr. Justice Majumdar. 
Khan Sahib MAWAZZAM ALI KHAN 
“AND OTBHERS—APPELLANTS 
- VETSUS” . ' 
SHEBASH CHANDRA PAKRASHI 
AND ANOTHER—RusPONDENTS. 

Bengal, N. W.-P. and Assam Civil Courts Act (XII 
of 1887), ss. 10, 
where Court is held—Jurisdiction to entertain appeals 
—Contempt of Court, abetment of-—Jurisdiction of 
Mofussil Courts to punish abettors—Cril Procedure 
Code (Act V of 1908), O. XXXIX, r. 2—Attachment, 
` when proper. i i ` 

In view of the provisions of s. 10 of the Bengal, 
N. W.-P. and Assam Civil Courts Act, a District 
Judge who is absent from the place where his 
Court is held, holding Sessions at another place, has no 
jurisdiction at all to deal with an appeal from an 
order of a Munsif subordinate to him. The only 
"person competent todosois the Additional District 
Judge or in, his absence, the Senior Subordinate 
Judge present. [p. 350, col. 1.] 

Mofussil Courts of India have no jurisdiction to 
commit for contempt persons who merely abet dis- 
obedience of an injunction. The powers of such 
Courts are defined by O. XXXIX of the Oode of 
Civil Procedure. [p. 350, col. 2.7 | 

Clause (3) of O. XXXIX, r. (2)is not intended to 
give power to Courts to visit for contempt of Court 
. persons against whom no order is made or 

terms imposed [ibid.] 

“The terms in which-r. 2 of O. XXXIX is ex- 
„pressed are misleading and ill-advised in that they 
read as if the Court were obliged to order an attach- 
ment of.property and unless this is done cannot order 
imprisonment. ibid : 7 
Attachment is often an unsuitable form of punish- 
ment except in cases where a person ordered to do 
something fails to do so and pressure has to be 
-employed to compel him to do so. [ibid.] . 


Appeal against an order ‘of the Dis- 
trict. Judge, Pabna and Bogra at Pabna, 
dated the 22nd of December, 1925.. 

Mr. Pugh (with him Maulyi Nasim Ali), 
for the Appellants, a 


‘for that thana. 


ll—District Judge absent from place: 


-Shebash Chandra Pakrashi 


MAWAZZAM ALI KHAN 9. SHUBASH OHANDEA PAKRASHI (105 Í. ©. 1927] - 


Mr. Girija P. Sanyal (with him Babus 
Bansori Lal Sirkar and Jitendra Mohan 
Banerji), for the Respondents. l 

a JUDGMENT. : 

Rankin, C. J.—Thisisa somewhat un-. 
usual case and in certain aspects it is re- 
grettable. . 

It appears that there was an election, 


‘the date of which is, not given in the 


paper-book, for the Serajgunj Local Board. - 
One of the thanas that sent representa-. 
tives to that Local Board is called the 
Chauhali Thana, and it appears that a 
certain Babu Shebash Chandra Pakrashi 
was declared elected to the Local Board 
There was then a suit 
for setting aside that election and on the. 
9thof May, 1923 by the judgment of the 
Münsif that election was declared invalid 
and Shebash Chandra Pakrashi was re- 
strained. from acting asa member. There 
was a meeting of the Local Board on the 
3rd July, 1925, apparently for the purpose 
of electing a Chairman’ and Vice-Chair- 
man, and for electing nine persons to re-. 
present the Local Board -on the District 
Board. It was at one time alleged that, 
apart from the circumstance that there 
was no representative from the Chauhall, 
Thana, other illegalities affected what was 
done in that meeting. The meeting hav-. 
ing been held on the 3rd July, 1920, we 
find that on tha 13th November, 1926, 
and another 
gentleman who had been elected to the 
Local Board of Serajgunj instituted a suit 
and presented a petition asking that a 
temporary injunction should be granted 
against the defendants being the persons 
elected to represent the Local Board on. 
the District Board, restraining them from 


attending at a meeting of the. District 


Board which bad been announced for the 
th November, that is to say, 13 days 
after the suit and four months after the 
illegalities. complained of. When this 
meeting had been first announced I do 
not know. The Munsif dealt with the ap- 
plication for injunction and we are inform- 
ed that he dealt with it nct as an ex rarte 
application, but in the presence of both 
parties and he refused tLe application, 


- This had happened on the 16th Novem- 


ber, 1925. Thereupon on the 24th Novem- 
ber, proceedings took place which to my 
mind are astonishing in more ways than 
one. MAH N ; 
It appears that the District Judge was 
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at the time sitting at Bogra—a place 


where he has to take Sessions and not a ` 


place at which civil business is done by 
the District Judge at all. An application 
was made to him on the 24th November, 
being the presentation of an appeal against 
the order of the Munsif and being a petition 
asking for a temporary injunction to re- 
strain the persons whom I have mention- 
ed from attending this meeting on the 
26th November, that is,in two days’ time. 
The learned District Judge who in the 
- ordinary way would have had nothing to 
do with such an application—it being 
part of the legitimate business of the 
Senior Subordinate Judge in charge of 
. the Office of the District Judge at Pabna-—- 
made an order to issue notices upon the 
respondents to show cause on the 3Qth 
November, “In the meantime, the respond- 
ents are directed not to join in the said 
meeting’—in other words (as the only 
- question before the Muneif was whether 
those persons should be restrained from 
taking part in the meeting of the 26th 
November) the District Judge reversed 
the decision of the Munsif for all pur- 
osesand granted the very relief which the 
Mansif had refused—and all this in the ab- 
sence of the respondents. 


The paper-book in this appeal does not | 


contain the petition on which this Dis- 
trict Judge acted in this manner, but the 
document is on the record. It is a some- 
what lengthy Bengali document and we 
have done our best to discover what re- 
presentation was therein made as to the 
irreparable injury. that would be sustained 
by the appellants if those nine persons 
were permitted to attend this-meeting. It 
appears that this document contains all 
sorts of grievances but it is entirely ` lack- 
ing in any statement which purports in 
any sensible way to show that there would 
be any real injury ‘at all. It is stated 
that if the meeting of the Local’ Board 


held on the 3rd of July, 1925, had been - 


properly conducted, one of ‘the plaintiffs 
would have been elected to the District 
Board and that the Chauhali Thana was 
not represented at the meeting of the 3rd 


July of the Local Board. . One would have | 


thought that no Judge would think of in- 
terfering with the proceedings of the local 
authority on such materials. The petition 
is demurrable and discloses no reason for a 
summary interference with the proceedings 
of the local authority, - : 
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Now, there are two separate questions. 

» The first question is whether the learned 
District Judge had any jurisdiction to enter- 
tain this matter at. all. l 

The second question is whether the 
learned District Judge was acting oppres- 
sively and wrongly in making the order 
with which we are now concerned. There 
is a great difference between these stwo 
questions for the present purpose. Whe- 
ther an order is right or wrong, if it is 
made with jurisdiction it is the duty of 
tie. parties to obey the order and the 


_obediénce that has to be given to orders of 


tae Court. cannot be dependent on people's 
opinion as to their propriety. I prozeed, 
therefore, to deal with the first question of 
jurisdiction.  . 

In the Bengal, N-W. P. and Assam 
Civil Courts Act (XII of 1887), s. 14 
provides that it.is for the Local Gov- 
ernment, by notification in the Official 
Gazette, to. fx and alter the place or 
places at which any Oivil Court under 
this Act is to beheld. In this case the 
fxed place was Pabna. Bys. lQit is pro- 
vided that “in the event of the death, re- 
cignation or removal of the District Judge, 
cr of his being incapacitated by illness or 
otherwisé for the- performance of his 
duties, or of his absence from the place at 
which his Court is held, the Additional 
Judge, or, if an Additional Judge is not 
present at that place, the Senior Subordi- 
nate Judge present thereat, shall, without 
relinquishing hisordinary dutie-, assume 
charge of the office ofthe District Judge 
and shall continue in charge thereof until 
the office is resumed by the District Judge, 
or assumed by anofficer appointed thereto.” 
Wow, under that section absence from the 
place at which the Court is held is dealt with 
in the sameway as resignation orremovalor 
incapacity by illness and the duty of doing 
the work is cast imperatively upon the ` 
Subordinate Judge. We also know that 
the cflice isto be resumed by the District 
Judge according.to the plain terms of the 
s2ction. It was not disputed that in thig 
case the assumption of jurisdiction by the 
District Judge was irregular—certainly it 
was highly irregular and particularly uu- 
wise. Butit is contended that he was not 
without jurisdiction, because, the District 
Judge, although he was not at the place 
where his Court is held, must be taken to 
be still the District Judge and so the pro- 
eadure adopted by him cannot be sgid to 
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be more than an” irregularity on his part. 
It is alsó argued that there may be at the 
“same time two officers each of whom is dis- 
charging the office of the District Judge. 
In my opinion, however, the Statute can- 
not be so construed. There is no inten- 
tion on the part of the Legislature to have 
a duplication of characters or to give people 
a choice to go before one officer or another, 
If, for example, one puts to oneself the 
question whether this District Judge at 
Bogra could have summoned parties ina 
contested case before him at Bogra and 
proceededto exercise civil jurisdiction over 
them, then the answer must be that such 
proceedings would be wholly without juris- 
diction. The parties would haye been 
under no duty or obligation whatever to 
attend the Court. In my judgment the 
learned District Judge having left Pabna 
and being absent from the place where 
his Court was held, the only person who 
had any right to deal with the appeal was 
the Subordinate Judge who was then dis- 


‘charging the office of the District Judge.. 


In my opinion, therefore, this order of the 
Distritet Judge is without jurisdiction. I 
have already pointed out that it was, in any 
possible view, irregular. Nobody supposes 
that it was in any way usual’ that civil 
business of Pabna should be done at Bogra. 
The order made was also wrong on the 
merits. . . 

There is another point, however, which 
requires to ‘be animadverted upon. It 
appears that there was a certain Pleader 
who was a candidate for the Chairmanship 
of the District Board, and, the defendants 
in this case were apparently——most of them 
—his supporters. On evidence which does 
not appear to me to be very definite or very 
strong—the District Judge found that these 
people had been heard discussing the 
matter and that this Pleader had been heard 
saying that the order was made without 
jurisdiction and that it would be no’offence 
‘f it was disobeyed. In that view the learn- 
‘ed District Judge has not, only punished 
for contempt of Court the persons who were 
. guilty of a breach of his order of the 2ith 
November, 1925, but he has directed the 


. properties of this Pleader to be attached as, 


a person who was abetting the other people 
in committing the contempt of Court, 
There can be. no doubt.that according to 
the English cases there does exist. in the 
High Court in England a power to. commit 
or contempt persons 


` gecurity or other wise 


ill-advised order in this case. 


who abet disobedience - - 
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of an injunction, But for the purposes 
ofthe Mofussil Courts this jurisdiction has 
to be taken as itappears in O. XX XIX of 
the Code of Civil Procedure. In my judg- 
ment there is no reason to suppose that 
any such power was intended to be confer- 
red by the terms ofr.2 ofthat Order. It 
is quite true that the phrase used is “the 
person guilty. of such disobedience or 
breach.” Itis used with reference. to cl. (1) 
and cl, (2). Clause (2) gives the Court the 
power of granting an injunction “on` 
such terms as to the duration of the 
injunction, keeping an account, ` giving 
as the Oourt 

thinks fit.” “The person guilty of such 


“disobedience or breach” includes a person ` 


guilty ofa -breash of any such terms. 


-Tt seems to me wrong to argue that cl. (3) 


is intended to give the Court power to visit 
for contempt of Court people. against whom 
no order is made or terms imposed. I have 
the greatest difficulty in seeing that any- 
body can be guilty of disobedience of an 
order except the person to whom the order 
is directed, ` 

There is a still further point about the “ 
order under appeal. That order directs 
the attachment of the properties of all the 
parties, and, as regards respondents Nos. 
land 3 to9it directs that they be detain- 
ed in ‘vivil prison for fortnight as well. 
It is quite true that the terms in which r. 2 of 
O; XX XIX is expressed are misleading 
and ill-advised in that they read as ifthe 


-Court were obliged toorder an attachment 
of property and unless this is done cannot 


order imprisonment. That may be the 
reason why the learued District Judge has 
made the orders in the way: he has.done. 
Attachment is a singularly unsuitable 
form of punishment in such a caseas the 
ease of the Khan Bahadur. If a person is 
ordered to do something and he doesnot - 
doit, attachment of his property may bea 
very useful form of pressure to compel 
him to do his duty. Butit seems to me 
that ‘to order: attachment of the properties 
of the Khan Bahadur was a somewhat 
This case 
presents several regrettable incidents. 
[hold that the learned. District’ Judge 
on the 22nd December, 1925, had no jurisdic- 
tion to make the order which was made. 
and that the parties, therefore, cannot be 
visited with punishment for disobedience 
to it. E 
In my judgment the order of the District 
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Judge should be set aside and this appeal .v. Dhularam Hariram 


must be- allowed with costs. The hearing- 
fee is assessed at ten gold mohurs, 
Majumdar, J.—l agree. 
ANA, | Appeal allowed, 


MADRAS HIGH COURT. 
Orvis Revision PETiTion No. 1355 
OF 1925. 
March 4, 1927: 
Present:—Mr. Justice Ramesam. 
MEEN AL—PLAINTIFE— PRTITIONER 
VETSUS 
GOVINDASWAMI NAIDU—DEFENDANT— 
_ RESPONDENT. ~ 
Provincial Small Catise Courts Act (IX of 1887), 
s. 25—Finding of fact—Interference in revision, i 
The High- Court will interfere in small cauce 
revision'on a question of fact, only in a case when the 
lower Court's judgment is obviously wrong and pez- 
verse and only one conclusion is possible. 


Petition, under s. 25 of Act 1X of 1887,. 


praying the High Court to revise the decree 
of the Court of the Subordinate Judge, 
Bivaganga, in 5. O. S. No. 174 of 1925. - 
Mr. A. Sundaram Iyar, for the Peti- 
tioner., — 
Mr. P. N. Marthandam Pillai, for the 
Respondent. 


J UDGMENT.—The question is ‘whe- 
ther Hx. Ais genuine. - This is a question 
of fact. The learned Vakil for the petitioner 
argued (1) that the Subordinate Judge's 
appreciation of the evidence was influenced 
by his erroneous conception of the Jaw 
relating to a vendor's covenant as to title; 
but I am not satisfied that there ig any- 
thing erroneous in the Subordinate Judge's 
statement ofthe law. The Vakil alsvargués 
that the Subordinate 
about the ink of the signatures of two 
attesting witnesses is not correct, Though. 
. the difference in ink is not quite 
ing to me that the origin of the document is 
Suspicious, I cannot say there is no dift- 
erence, Similar. remarks apply to the Sub- 
ordinate Judge's statement about the last 
sentence in the document -and to the laet 
4 lines and middle. 4 lines being written 
closely.. 7 ne ced 

It may be that: a High Court bas power 


to interfere-in small cause revision evenon : 


& question of fact, N athuram Shivanarayana 


_ owner has vested as an heir, 


Judge's statement 


convinc-_ 


. end dismissed the suit. 
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(1) -but that can 
apply only in acase when the lower Court's 
judgment is obviously “wrong and perverse . 
and ‘only one conclusion is possible, I am 
not able to say that here. 
The civil revision petition is _ dismissed 

with costs. - 

“VON. V. Petition dismigsed, 


_ (D) 59 Ind. Oas, 267; 45 B. 292; 22-Bom. TL, R 1199, 





BOMBAY HIGH COURT. 
First Civin APPBAL No. 66 or 1925. 
June 20,1927, ` 
Present-—Mr. Justice Patkar and 
~ «Mr, Justieé Baker. 
YESHVADABAI VAMAN KARANDIKAR 
— PLaINTIFF—APPELLANT 
` VETSUS 
RAMOHANDRA SHANKAR PATVAR- 
DHAN—DEFENDANT—RESPONDENT 
Hindu Law—Adoption—Daughter-in-law's power 
to adopt—Consent of father-in-law, effect and opera- 
tron of—Consent of mother-in-law after estate has 
‘vested in her, effect of. ‘ 
. Under the Hindu Law, a father-in-law’'s consent 
to adoption by his daughter-in-law can operate only 
during his lifetime, and, consent given by him to the 


daughter-in-law by Will is, therefore, of n il, 
352, col. 2.] ice TAE 
‘Lakshmibait v. Vishnu Vasudev 
Chandra Roy v. Biraj Kamani Dasi (2), followed, 
The widow of a predeceased son can make a valid 
adoption with the contemporaneous consent of the 
mother-in-law in whom ‘the estate of the last full 


[p. 352, col, 2; p. 353, 


Rakhmabai (4), Payapa 
(5) and ‘Shidappa Bagi 
Siddangauda (6), fol- 


(1) and Dinesh 


col. 1.] 

Kupchand Hindumal ~. 
Akkapa Patel v. Appanna 
Biradkar v. Ningangauda 
lowed. 

. First appeal from the decision of -the 
Joint First Olass Subordinate J udge, at 
Thana, in Suit-No. 63 of 1928. dhi 

KACTS.—Keshav made a Willin 1919 

authorising his widowed daughter-in-law 


_Parvatibai to adopt a son, and died in-1914 


leaving him surviving his widow Gangabai 
daughter Yeshvadabai andthe daughter-in- 
law Parvatibai, In 1917 Patvatibai adopt- 
eda son with the written consent of the 
widow and the daughter. The daughter. 
sued in 1923 for a declaration. that the 
adoption was invalid, The Court of: first 
instance held that the adoption wag valid 
l The plaintif &D- 

pealed. . 

Mr. K. H. Kelkar, for the Appellant, 

Messrs. P., . Shingne, Government 
Pleader, and O, H, Patwardhan, for Res 
epondent No, 1, 
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JUDGMENT.—[His Lordship after 
narrating the facts of the case proceeded 
as follows:] It is contended on behalf 
of plaintiff No. 1 that the adoption 
of defendant No. 1 was invalid on the 
grounds that the authority given by 
the father-in-law by his Will could 


operate only during his} lifetime, that on’ 


the death of Keshav the estate vested in 
the widow, defendant No. 2, that the adop- 
tion could not divest the estate thus vested 
in defendant No. 2, and that the consent 
given by defendant No. 2 and the plaintiff 
.was nota valid and free consent. 
further contended that the consent even if 
given is not sufficient to validate the adop- 
tion, and that the plaintiff is not estopped 
from disputing the adoption. . The learned 
- Pleader on behalf of the appellant relied 
on the case of Lakshmibai v, Vishnu Vasu- 


dev (1), where it was held that-the father-. 


in-law’s assent did not survive beyond his 
lifetime so as to enable the son's widow 
to divest the estate which had already 
devolved by inheritance on heirs who did 
not derive title through the son. It was 
contended on the other hand on behalf of 
the respondent that on-the death of Keshav 
the estate did not vest in his widow, de- 
fendant No. 2, but vested in the panchas 
and that the bequest in favour of the 
adopted son was valid according to the 
decision in Dinesh Chandra Roy v Biraj 
Kamani Dasi (2). It isnot suggested in 
this case that the bequestin favour of the 
adopted son is invalid by virtue of s. 99 
of the Indian Succession Act and the ruling 
-in Dinesh Chandra Roy v, Biraj Kamani 
Dasi (2) has no bearing on the present 
question. The bequest in favour of the 
adopted son would be valid only if the 
adoption was a valid one. The question, 
therefore, that arises for decision is whether 
the -adoption of defendant No. 1 bythe 
daughter-in-law who was not the widow of 
‘the lastmale-holderiis valid on account of 
the authority giveninthe Will of the father- 
in-law Keshav Hari. Ifthat authority is in- 
sufficient to validate the adoption, the 
bequest ia favour of the adopted son would 
“not operate. We think. that the authority 
given by the father-in-law by his Will, Ex. 
95, did not survive beyond his lifetime, 
The case of Lakshmibai v. Vishnu Vasudev 


(1) 2) B. 410; 7. Bom. L R, 436. ; 
. (2) 11 Ind, Gas. 67; 39 O. 87; 14 O. L, J. 20; 150, 


, N, 915, 


It is. 


such consent, 


~ 


= 
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(1) has been followed in Dattatraya Bhimrao 


Sabnis v. Gangabai Ganeshbhat (3), where it 
„was held by Shab, J., that under the Hindu 
Law the daughter-in-law could only adopt 


with the consent of the father-in-law, that 
such consent is operative only during his 
life-time, and that the consent contained-in 
his Will isof no avail. We think, on these 
authorities which are binding on us, that 


the adoption of defendant No. 1 cannot be 


sustained on the authority contained in the 
Will of Keshav. 


It was argued‘on behalf of the appellant ` 


that on the death of Keshav. the estate 
vested in his widow defendant No.2, that 


the estate could not remain in abeyance,. 


and thatthe authority of Keshav under 
his Will, Ex. 95, being insufficient to vali- 
date the adoption, plaintiff was entitled to 
succeed. It was arguedon the other hand 
that even though the adoption may not be 
validated by the consent given by Keshav 


under his Will, Ex. 95, the adoption is 
validated by the consent given by defend- - 
ant No. 2 and the plaintiff by Ex. 7+. This 
contention on behalf of the. adopted son- 


seems to be well-founded. It was held in 
Rupchand Hindumal v. Rakhmabai (4) that 
where the estate is vested in the widow, 
she may adopt without the consent of the 
reversioners, but when the estate-is vested 


in persons other than the widow and the’ 


immediate effect of the adoption would be 
to defeat the interest of those pereons, 
then justice requires that their consent 
should be obtained. In Payapa Akkapa 


Patel v. Appanna (5) Ranade, J.,laid down 


the general rule that it is only the widow 
of the last full owner who has a right 
to take a son in adoption to such owner, 
and a person in whom theestate does not 
vest cannot make a valid adoption so as 
to divest third parties in whom the estate 
has vested, and further laid down four 
exceptions of which the third appears at 
page 331* tothe effect that when an adop- 
tion takes place with the full assent of the 


parties in whom the estate has vested upon | 


inheritance, the .adoption is validated by 


In Shidappa Bapu Biradkar 
v. Ningangauda Siddangauda (6) it was 
held that the widowof a pre deceazed son 
can make a valid adoption with the con- 
(3) 77 Ind. Cas. 17; 24 Bom. L. R. 69 at p. 72; 465, 
511; A. L. R 1922 Bom. 321, ` ' l 
(4) 8 B. H. O. R. 714, TE 
(5) 23 B. 327; 12 Ind. Dec. (N. 8.) 217. 
(6) 27 Ind, Cas. 51; 38 B. 724; 16 Bom‘ L, R, 663: | 
— Pago of 23 B.--[ Hd. 





¢ 
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temporaneous consent of the mother-in-law 
in whom the estate of the last full owner 
has vested as an heir. l 

It is unnecessary to discuss the other cases 
cited in the judgmentofthe lower Oouri 
and in the arguments at the time of the 
hearing. We may .refer to the recent case 
of Vaman Vithal Kulkarni v. Venkaji 
Khando Kulkarni (7) as laying down that 
the consent of the person in whom the 
estate is vested validates the’ adoption, and 
by such adoption the whole estate is vésted 
in the adopted son. It was ‘held by their. 
Lordships of the Privy Council in Pratap- 
sing Shivsing v. Agarsinghji Raisinghji (8) 
that a Hindu widow can exercise the power 
to adopt which is vested in herso: long as 
the power is not extinguished or exhausted 
and although her husband's estate is not 
vested in her. It isnot suggested inthis case 


_ that the power of adoption of the daughter- | 


in-law, defendant No. 3, is extinguished or 
exhausted, and the trend of the decisions. 
in this Presidency is that the consent of: 
the person in whom the estate is vested 
and whose interest is likely to be defeated 
by the adoption is sufficient to validate- 
the adoption. We ‘think, therefore, that 
the adoption of defendant No.1 with the 
consent of Gangabai, defendant No. 2, the 
widow of Keshav, is valid, = _ 

It is not argued before us that the estate 
of Keshav was not vested in the widow’ 
Gangabai by reason of the - Will of Keshav: 
by which the widows were disinherited and’ 


the estate: was devised in favour of the . 


person’ who would be adopted by “the 
daughter-in-law: The argument on behalf - 
of the appellant was that on the death of 
Keshav the estate vested in the. widow ' 
Gangabai as the estate could not remain ' 
.in abeyance, and that the adoption was - 
invalid because the authority given under ' 
the Will was inoperative after the death 
of Keshav. Assuming, however, that the - 
estate is not vested in the widow by reason . 
of the Wil], Ix. 95, the ruling of Bir- 
Lawrence Jenkins in Lakshmibai v. Vishnu -° 
Vasudev (1). would not ‘avail the plaintiff. ' 
Forat page 414*thellearned ChiefJustice said: - 
“From the fact thata husband's authority ' 
to his: widow to adopt may be operative | 
after his death it does not follow that a 
(7) 61 Ind. Cas. 460; 45 B. 829; 23 Bom. L. R. 269. . 
(8) 50 Ind. Cas. 457; 46 I. A. 97; 21 Bom. L. R. 496; 
36 M. L.J.511;17 A. L. J. 522; 1 U. P, L. R. (P.O) 
39; {isis M. W. N. 313; 10 L, W. 339; 240, W.N. 87 
P. O,). ee 
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RUPA V.-BEAIRLON PRASAD, 


-Inheritance on heirs, 


_ which they refer. [p. 354, col 2.] : 4 
Appeal against thedecree of the Additional ~ 
District Judge,-Narsingpur, dated: the 27th 
. Angust,- 1924, in Civil Suit No, 16 of.1924, . 
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father-in-law's assent survives beyond his 
lifetime, so as toenable his son's widow 
to .divestan estate . that had devolved by 
who did not dérivé 
title through the son.” - . : 

We, however, hold that the adoption of 
defendant No. 1 was valid'by virtue of thé 
consent given by defendant No. 2 on 
whom the’ estate had devolved in the 
absence ‘of any adoption in the familys 

We think, therefore, that thé adoption 
of defendant No. lis valid and that the 
decree of the lower Court should be con- 
firmed and the appeal should be dismissed 
with costs. Oosts of this appeal should be 
paid to respondent No. 1. Respondent No, 2 
to bear her own costs. | 


ALN. A. Decree confirmed, . 
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NAGPUR JUDICIAL COMMIS.- 
 SIONER’S COURT, ” -> 
First Orvis APPEAL No. 81 or 1926. 
`- `. August- 4, 1927. 
Present:—Mr. Findlay, J, O., and 
Mr. Macnair, A. J.O. ` 
Musammat RU PA—DEFENDANT— 
NIK APPELLANT 
, “ versus i 
Chaudhari BHAIRAON PRASAD 
= ta —PLAINTIFE—RESPONDENT. 


Hindu Law—Widow—Powers 


Waste—Appointment of Receiver—Restriction 


of management 
on -` 


powers of management of moveable and immoveable- ` 


property—Evidence Act (1 of 1872), 8. 
cocuments, evidentiary value of. 

A widow may be deprived of the management of 
her estate and.a Receiver can be appointed where 


specific acts of waste or of gross mismanagement or. ; 
of other misconduct are proved against her and- 
the Court is of opinion that she cannot be trusted to ` 
deal with the estate in a manner consistent with her ’ 


limited rights. [p. 335, col. 2.} 
The same restrictions on the powers of disposition 
of a widow apply to moveable as to immoveable pro- 


?4—Publie - 


perty and a widow has no more right to waste move- ` 


able property than immoveable {ibid.] 


Under 3.74 ofthe Evidence Act documents form- 5 


ing records of “the acts of Public Officers are public 
dcecuments, but they do not furnish 


Sir H. S. Gour and Mr. N.G, Bos:, R B., 


for the Appellant, ` 


Mr, A. Razak, for the Reapondent, 


proof of all facts to 


+ 


| 
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3d UDGMENT.— Ohandhory - Patiram 
died in 1889, leaving two widows Mucam- 
mat Kesar and Musammat Rupa, of whom 
Musammat Kesar was the senior. The 
widows quarrelled, and it is admitted that 
the estate deteriorated very rapidly. In 
1894, -the Court of Wards assumed superir- 
tendence of the estate and borrowed a 
considerable sum to pay off debis, In 1204, 
the Court of Wards relinquished the estate. 
A mortgage-deed was-executed in favour 
of Raja Gokuldas and a'lease of the estate 
was given to the respondent Bhairaon Pra- 
sad who is a reversioner. In 19:0 the 
son of Raja Gokuldas sued for foreclosure 
of this mortgage. Musammat Kesar died 
soon after thesuit was instituted. Musam- 
mat Rupa’s conduct with regard to this suit 
was not consistent. Attimes shecontested 
the suit and at times supported the mort- 
‘gagee, She presented an application on the 
12th July, 1913, asking that the preliminary 
foreclosure .decree should be made final as 
she had come to terms with the mortgagee. 
Again on doth August, 1913, after the Court 
of Wards had sgain assumed management 
in 1913, in order to save the estate, she 
> denied the authority of the Court of Wards 
to pay the decretal amount and asked that 
the decree should be passed in’ terms of 
the compromise arrived at between her and 
the decree-holder. Some part of the pro- 


perty was sold and the decree of Raja. 


Gokuldas’s mortgage was satisfied. The 
estate remained under the Court of Wards 
till 4th April, 1923, when Musammat: Rupa 
obtained possession of the estate. 

The suit out of which this appeal arises 
was instituted some eight months later, 
The plaintiff asked that Musammat Rupa 


should be deprived ofthe management of- 


the estate and that the estate should either 
be made over tohim formanagement or that 
a Receiver should be appointed by. the 
Court. The grounds on which he based 
this prayer were that Musammat Rupa’s 
conduct during the period between her 
- husband’s death in 1889, and the relin- 
‘quishment of the estate by the Court of 
Wards in 1923, showed thatshe ¢ould not 
be trusted to deal with the estate in a 
manner consistent with herlimited rights 
in it. He alleged that she had wasted the 
property during the period from 1839 to 
1894, when she and her co-widow .were in 
joint persession, and that during the period 
when ehe was cot in actual posseesion she 
had been guilty of various acts prejudicial 
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- cials, 
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to. the estate. Ths cause of action arosé 
on 4th April, 1923, when Musammat Rupa 
obtained possession of the estate and was 
placed ina position where she had oppor- 
tunity to ruin the estate. i 

The learned District Judge has found 
that the plaintiff is the reversioner of the 
deceased Patiram and is entitled to main- 
tain this suit. He has found that. Musam- 
mat Rupa was responsible to a large ex- 
tent. for the serious mismanagement of the 
estate from 1889 to 1894. Patirdm left a 
fine estate and a considerable sum in cash 
and by 1844, the widows had succeeded in 
wasting the cash balance and incurring 
debts estimated at Rs. 32,000. He has also’ 
found that she opposed the partition of 
Mouza Motigacn for improper reasons and 
thereby caused considerable loss to the — 
estate: that shedid her best to put an 
end tothe rights of the reversioner in the 
estate by gettingit foreclosed when there 
was no necessity for foreclosure : and that 
she tried to postpone the rights of the then 
reversioner by giving false evidence in sup-. 
port of one Munda. These findings led to 
the conclusion thatthe defendant cannot 
be trusted to deal with the estate without: 
préjudice to the reversioner, and according-. 
ly it was directed that the estate should 
remain during the lifetime of Musammat. 
Rupa in the custody and under the control 
of.a competent Receiver and manager ap-, 
pointed from time to time by the Civil... 
Court. 
. Musammat Rupa appeals. The first point 
urged before us is that the learned Judge 
has made an improper use of letters which 
passed between’ various Government Off-. 
We consider that there is some sub-. 
stance in thisargument. Under s. 74 of 
the Evidence Act documents forming ie- ~ 
cords of the ects of Public Officers are 
public documente, but they do not furnish - 
proof of all facts 10 which they refer, | 
Statements in these letters that Musammat | 
Rupa had acted in a particular way are 
merely tke cpinions reached in -conse-. 
quence of investigations by the writers oftke. 
letters in question. We co not propcece. 


“to kase our judgment cn such statements. 


In the first three grounds of appeal it is 
urged that tLe plaintiff- must piove acts 
of alienation or- waste subsequent to 4th 
April, 1923, when the appellant came into 
poseessicn of the estate, It is sufficient to < 
sey that the suit was filed afew months . 


Biter 4th April, 1923, and the plaintiff re. - 
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lies on acts of waste before that time. It- 


was open to the appellant to rebut the in- 
ferencas drawn from her conduct prior to 
Ath April, 1423, by proving that ber manage- 
ment subsequent to that date showed due 
consideration forthe interésts.of the re- 
versioner, butit is not urged before us 
that she has adduced reliable evidence to 
this effect. 


The next point urged is that, during the 


period from 1889 to 1894, the appellant 
was little more thana girl and was not 
responsible for the management of the es- 
tate. It is unfortunate that the learned 
Sub-Judge has relied on opinions express- 
ed by Government Officials on this point 
and has notreferred to the oral evidence : 
but he hasreferred to the pleadings of the 
‘defendant. She stated in her pleadings 
that she quarrelled with her co-widow and 
thera was litigation between them: she 
borrowed partly for the purpose of paying 
her husband’s debis and partly for the ex- 
penses of this litigation. If she borrowed 
money to pay her husband’s debts, she 
must have taken a prominent share im the 
management of the property. As D. W. No. 
1 she states ; : 

“There was no litigation. between me 
and Musammat Kesar. I do not know if 
the allegations regarding disputes be- 
tween me and Musammat Kesar are true or 
not.” l i 


Thig statement is opposed to her plead- 


ing. In view of her pleading of facts from ° 


which it can be inferred that she took a 
large share in the management of the pro- 
perty, the evidence of Bhairaon Prasad 
(P. W. No. 1) that Musammat Rupa manag- 
ad all the villages (this may mean all 
the villages except -Niwari) appears 
perfectly credible. Musammat Janki (P. 
-W, No. 2) saya that Rupa spent the 
whole of her husband's property, and 
Baldeo Prasad (P. W. No. 4) says that 
Rupa had about 40 or 50 servants and 
she wasted the whole estate, We see n0 
reason to distrust this evidence. An at- 
tempt was made in the lower Court to show 
that Patiram died-in debt and did- not 
leave much moveable property, ‘but it was 
admitted before us that Patiram ‘left con- 
giderable moveable property and few debts, 
and that, whichever widow was reasonable, 
there was great waste during the five years 
following ‘his death, | l | 

Ground No.6 of the appeal ghallenges 
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thé finding that the plaintiff is the 


next, 
reversioner, but this ground is not pressed. 


' The main ground of appeal is that. the. 


facts proved do not justify exclusion of Mu- ` 


sammat Rupa, the rightful owner, from en- 
joyment of her estate. ` In Mayne’s Hindu 
Law and Usage, 9th Edition, page 957, the 
grounds on which a Hindu widow may be 
Ceprived of the management of her estate 
are considered, Specific acts of waste; or 
of mismanagement, or other misconduct, 
must be alleged and proved, The case 
must bea gross one. The ground of de- 
privation must be that she cannot be trust- 
ei todeal with the estate in a manner con- 
sistent with her limited rights. Now, the 
mismanagement in 1889: to 1894 was very 
It is not disputed that a fine estate 
with few debts and a large amount of 


moveable property came into the hands of | - 


two widows. After five years, it is admit- 
ted, the moveable property practically dis- 
appeared, -and adebt.of over Rs. 30,000 


had been incurred. We have held that. 


Musammat Rupa was to a large extent res- - 


ponsible for this waste. It is clear that, if 


such waste recurs, the estate of the rever- 


sioner will be greatly diminished. Ja 
Mayne’s Hindu Law, para. 645, ib is stated 
that itis now finally settled as regards 


cases governed by the law of Bengal and. 


Benares, that the same restrictions on the ` 


power of disposition of a widow apply to 
moveable property a3 to immoveable pro- 
perty. A widow has no more right to waste 
moveable property thanimmoveable. There 
is, then, very strong reason for the appoint- 
ment of a Receiver if there is. reasonable 


ground for belief that Musammat Rupa will. 


now behave in the same way as she behav- 
ed some 30 years ago. : 


During the 1 


Rapa was not in possession, she had still 


opportunity to inflict damage on the pro- | 


perty. In a document Ex. P-42, executed 
by Musammat Rupa on 10ih March, 1909, 
she has admitted that her opposition to 


the partition ofa village was not made in. 


the interests of the estate and that this 
opposition involved considerable loss to the 
estate. In view of this admission it was 
for her torebut the statements admitted 
by hər. We hold, then, that in her capa- 
city of owner she caused damage to the 
estate by opposing a baneficial partition. 
Latar in 1913, she objected to the attempts 
maie by Bhairzon Prasad and the Oourt 
of. Warda to pay off the moxtgage-debt and 


terval, though Musammat . 


` 
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avert foreclosure: she wanted to allow the 
estate to be foreclosed, It was possible tg 
pay off. this debt by the sale of portion of 
‘the estate and thus to preserve a very valu- 
able residue for the reversioner. Musam- 
mat Rupa subsequently stated that she was 
to be given something from the estate by 
the mortgagee, if -foreclosure took “place. 
There could not be a clearer case, of attempt- 
ing ‘to deal with the estate without regard 
to the rights of the reversioner. Agaip, 
in 1914, one Munda brought a suit for a 


declaration that he was the next rever- ' 


sionary heir in Niwari estate. Exhibit P-10 
is a copy of Musammat Rupa’s deposition 
in the case. Shestated that the plaintiff is 
the son of Karansha by his wife Mathura. 
When a previous statement was shown to 
her she made a number of varying state- 
ments ending in an allegation that the 
previous statement has not been recorded 
correctly. It has been held that Bhariaon 
Prasad is the next reversioner to the estate. 
In view of Vusammat Rupa’s previous state- 
ment itmust be held that she made a 
statement which she had-no reason to bė- 
lieve to be true with the object ‘of.depriv- 
ing Bhairaon Prasad of his rights, Musam- 
mat Rupa as D. W. No. 1 states- that she 


assisted Raja Gokuldas to foreclose the 
mortgaged property as the plaintiff’ had, 
given. alot oftrouble and: her evidence in- 


the case filed by. Munda appears. to have 
been given from the same motive. ~ `- 
` We have considered the ‘facts (D. that 


30 years haveelapsed since Musammat Rupa - 


mismanaged the property;-and (2) that re 
other acts of waste were committed when 
she was out of possession and in receipt 
of a pittance, 


fore, consider that there is ground:-for de- 


priving Musammat Rupa of management. 
and dismiss the appeal with costs on the ap- i 


pellant. 


The respondent has fled a cross-objec- - 


tion urging that he should bé put in: pos- 


session as manager and that Musammat : 


Rupa should be held to be entitled ‘only 
to a small sum for maintenance. . It is urg- 
-ed that he- was given” some assurance by 


the Government and was thereby. induced ` 
to give up his position as: lessee in order > 
that ‘the estate should: remain under: the : - 
supervision ofthe Court of Wards:duting 


. the lifetime of Musammat Rupa. -Itis clear 


pe Musammat ene) is not bound _ any- 
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But we still think it almost’ 
certain that, if she is allowed to. manage . 
the property, it will be ruined. We, there-.. 


c 
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assurance which Government may. ‘have. 
given to the respondent. Ground No. 1 
of the cross-objection speaks of a ‘family ar~ 
rangement by which. the widows have re- .. 
linquished their rights in view of .a fixed 
charge, but itis not urged that there:was 
any such arrangement, We see no ground, 
for interference with the order passed: by... 
the lower Court in this connection and 
dismiss the cross-objection” with- costs : 
on the objector. Pleader’s fee Rs, 30. 

G R.D. ATREA and cross-objections 

A. N. A. ~ dismissed, - 


CALCUTTA HIGH COURT. 
ORIGINAL O:vIL J URISDIOTION Scir a 
No, 339 or 1927.. 
July 11, 1927. 

Present :—Mr. J ustice Buckland. -. 
INTERNATIONAL CONTINENTAL 
CAOUTOHOUE COMPAGNIE—. 
PLAINTIFF 


i VETSUS 
-- MEHTA & Co. —Durenpants. 

Civil Procedure Code (Act V. of 1908), O. XXX,‘ 
rr. 8, 6—Suit against -firm—Service on partner—. ; 
Appearance under protest—Procedure—Written state- 
ment on defendant's own’ behalf—Issué as to member- 
‘ship when to be tried. = 
` The -effect of O, XXX, r.8 ofthe. Code of Civil’ 
Procedure, as affecting “the proceedings against a` 
firm, is that where a person who has been’ served as ` 
a partner under r. 3 appears under protest, the service 
on him as service on the firm is'ẹ nullity.’ The. 
plaintiff should, therefore, begin again and effect- 
service upon the firm in accordance With r. 3,- unless 
it has already been otherwise effected, as for instance, 
by service on some other, person- as a partner who has" 
not entered appearance under protest.” [p 357, col. : 


2. 

A person who has ‘been served as a- partner nee: 
O. XXX, r. 3, Civil Procedure Code, and entered ap- 
pearance under protest, is not entitled to file a written | 
statement on his own behalf denying that he is a: 
partner. [p. 358, col. 2.] 

- Obiter-— Where a defendant enters appearance. 
under: protest denying that he is a member of the | 
firm, the issue whether he isa member or not can‘ 
only be determined after judgment. [p.357. “cols: 1 & aii 

‘ Weir & Co. v. MeVicar & Co. (3), relied on: -4 - 

Ramanujachary v. Pohoomal Bros. (2):and Fithaldas - 

- D aa Bhatt v. Hansraj Amarchand AB); consider: 


Mr. A, K. Roy, for the Plaintiff, ` 

Mr. H.. C. Chatterjee, for the De n 

JUDGMENT.—It has frequently. come. 
“to- my notice that. there ` is widespread 
misconception as to “the correct course.’ to 


ka 
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be followed, where a suit is filed under 
O. XXX of the Civil Procedure Code 
against a firm, by persons who have been 
served as partners but who deny that they 
are partners, The question arises in a 
practical form when such persons file, as 
is often “done, written statements on their 
own behalf.in no way putting forward a 
defence to the.suit but denying that they 
are partners. In some 
found as many- as three such written state- 
ments simultaneously on the record. The 
. case eventually comes to trial with some 
person or other defending the suit on be- 
half of the firm and with other written 
statements on the record on behalf of the 
persons who have entered appearance under 
protest denying.that they are partners. 
Or, as I. bavealso found, there are written 
statements by’ such persons but none on 


behalf of the firm, with the result that ` 


the -hearing of the suit which is ùn- 
defended is delayed, as by reason ofsuch 
written- statements it is treated as a 
defended ` suit, though no partner has 
appeared. Thisis not in conformity with 
the latter -part of O. XXX, r8 | 

This, in my opinion, is entirély irregular, 
and, accordingly, I took the opportunity 
when this case appeared in the list for 
directions a week ago of adjourning it for 
the purpose of having the matter argued in 
order to måke an attempt to put the pro- 
cedure on a more correct basis. 

I shall presently give such directions in 
this case as may. be necessary. The posi- 
tion at present is that the plaintiff firm, 
under ©. XXX, r. 3, obtained leave to 
serve and served three persons as partners, 
it having been decided that under that rule 
the directionsof the Court must be obtained 
-ag to the method of service to be follow- 


ed. Ifthe method prescribed in each par- 


ticular case is followed and service is so 
effected, then prima facie there has been 
service upon the firm. I apprehend that 
in this case, insofar as any partner who 
has not entered appearance under protest 
has been served, there has been service upon 
the firm. T t 
On the 17th March, 1927, an appearance 
was entered by Mr. J. M. Rakshit as attorney. 
on behalf of the defendant Bhagatram 
Vadra. That appearance.was made under 
protest as this defendant denied that -he 
was a partner of the firm. On the 12th 
. April a written statement was filed on be- 
half of Bhagatram Vadra in which he only 
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instance I have- 


357 
gays that he has no knowledge of th? 
allegations in the plaint and he denie® 
that heis a partner. This ia an instanc® 
of what I have just referred to, 

“Order XXX, r. 6 provides: “Where 
persons are sued as partners in the name 
of their firm, they shall appear individual- 
ly in their own names, but all subsequent 
proceeditigs shall, nevertheless, continue 
in the name ofthe firm.” This means that 
though such persons may file. different. 
written statements, they maynot dosoon 
their own behalf buf must file them on 
behalf of the firm. Should they do that 
the plaintiff will be obliged to show that 
not ohne of the defences prevents: a decree 
being made against the firm [Ellis v. Wade- 
son (1)] 7 l 
` As regards persons who claim to be 
members of the firm, their position is 
provided for by r. 8, which, incidentally 
it may be observed, only applies when 
service purports to have been effected 
under O. XXX, r. 3 (a). That rule says: 


“Any person served with summons as & 
partner under r. 3 may appear under pro- 


‘test, denying that he is a partner, but such 


appearance shall not preclude the plaintiff 
from otherwise serving a summons on the 
firm and obtaining. decree against the 
firm, in default of appearance where no 
partner has appeared.” The effect of that 
rule, as affecting the proceedings against 


. the firm, is that where a person who has been ` 


served asa partner underr. 3.appears under 
protest, the service on him as service on 
the firm isa nullity. The plaintiff should, 
therefore, begin again and effect service 
upon the firm in accordance with r. 3, unless 
it has already been otherwise effected, as 
for instance, by service on some other per- 
son as a partner who has not entered 
appearance under protest. This is in accord- 
ance with the opinion expressed by the 
learned Chief Justice in Ramanujachary 
yv. Pohoomal Bros. (2) where he observed 
that the effect of such appearance under 
protest is merely to nullify: the service 
altogether as regards the defendant firm 
and that the plaintiff may then -disregard . 
the appearance under proteet and proceed 
again in his endeavours to serve summons 
in accordance with the provisions of r. 3. 


(1) (1899) 1 Q. B. 714; 68 L. J. Q. B. 604; 47 W. R. 
420; BOL T: 508; 15 T. L. R. 274. 

(2) 99 Ind. Cas. 495; 50B. 665at p. 659; 28 Bom, L, 
R, 1275; A. 1. R, 1926 Bom, 089, 
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. :Theforegoing does not, however, dis- 
pose of the question when or how, as re-- 
`: gards a defendant who has entered aps, 
. pearance under protest denying that he is 
a@.member of the firm, that issue’ can be 
decided. 

` In Weir & Co, v. McVicar & Co. (3), 
Atkin, L. J., observed:. “The effect of 
such an appearance is specially provided 
- for by the rules, which say that a person 
so appearing is to take no further part in 
the action with which he is not concerned 
until after judgment has, upon a proper 
service on some other person, been’ re- 
covered against the firm, and then, but not 
till then, he is entitled to have it deter- 
mined whether he is a partner or not.” 
The point was considered in Ramanuja- 
chary. v. Pohoomal Bros. (2) in which it was 
said that the plaintiff, after he has obtained 
judgment, “may apply under O. XXI, r. 
50, for leave to issue execution against the 
person who had appeared under protest, 
when if the liability is still disputed, the 
Court may order the liability of such per- 
son to be tried and determined in any 
manner in which any issuein a suit may 
be tried and determined.” As to that 
there is no question; O. XXI, r.50, is quite 
clear on the point. 

The learned Chief Justice then referred 
to another alternative. He adds: “Or the 
plaintiff may wish to challenge at once the 
denial of the person served as a partner 
that he was a partner, If so, he should 
“take out a summons to strike out the ap- 
pearance entered on the ground that the 
party appearing is a partner in the firm 
sued or was a partner at the time the cause 
of action accrued, orin -the alternative. to 
strike out of such appearance the denial of 
partnership. An order may then be made 
directing an issue to be tried to determine 
‘the question of partnership.” - 

In another case [Vithaldas Narottam 
Bhatt-v. Hansraj Amarchand (4)] the same 
learned Chief Justice, after alluding to the 
course last mentioned, also suggested that 
there was a third alternative, namely, that 
the person who had entered appearance 
under protest had a right to ask the 
Court to have the question decided whether 
or not he isa partner in the defendant firm, 
the ground being that it appeared to the 

earned Chief Justice that it is contrary to 


(3) (1925) 2 K. B 127; 94 L. J. K. B. 786; 133 L. T. 
28. - 
(1) 64 Ind. Cas, 688; 23 Bom, L, R. 1249, 


= 


T, 0.0, COMPAGNIE V, MEHTA & Co; 


[105 I. O. 1927] 


the principles of equity that any person. 


should be liable to have a claim of this 
kind hanging over him without being able 
to ask the Court to decide one way or.the 
other whether or not he is liable to the 
claim, 

In the case with which I am concerned 
no such question has yet arisen, for the 
learned Judge in considering the proce- 
dure which may be adopted by the plaintiff 


or the defendant indicated. that in either | 


case a summons should be taken out by the 


party who desires to have the question de-- 


termined, which would involve the trial of 


. the issue before the suit was heard on its 
merits. Until such a summons has been. 


taken out, no such question arises. It is 
not necessary, therefore, until the point 


comes before the.Court in a concrete form, - 


to express any definite opinion as to whe- 


' ther or not the law and practice admit of 


either of these courses being followed. I 
may, however, observe that it is not con- 
templated by O. XXX while O. XXI, r. 50 
provides a definite procedure whereby the 
issue can be determined before any execu- 
tion can go against the person who has 
entered appearance under protest.. As I 
read the passage from his judgment which 
I have quoted, Atkin, L. J., seems to have 
taken the view that the question could only 
be determined after judgment. There is 


“also the practical aspect of the matter, 


that the effect might be to delay the hearing 
of a suit which otherwise was undefended, 
or time and money. might be thrown away 
in deciding the issue before the hearing of 
the suit if it were ultimately dismissed. The 


question- may have to be determined heié-' 


after, and any view which I may have -ex- 
pressed is open to re-consideration should 
occasion arise. 


It is, however, clear, and for the present 


purpose it suffices to say, that a person who 
has been served asa partner under O. XXX, 
r. 3, and entered appearance under protest, 
js not entitled to file a written statement 
on his own behalf denying that he is a part- 


ner. 

It follows from what I have said that the 
written statement filed by Bhagatram Vadra 
must be taken off the file. The result, 
therefore, is that, there is no written 
statement in the suit, which consequently 
is undefended ard the-only directions neces- 


_sary are that it will appearin the undefend- 


ed list next Monday. It further follows 
from the foregoing that any proceedings 


~ 


æ 
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taken as between ths plaintiff Company and 
Bhagatram Vadra after the filing of the 


written statement must also be treated asa‘ 


nullity. 
A. N. A. 


OUDH CHIEF COURT.. 
“ SEOOND CIVIL APPEAL No. 95 or 1927. 
September 12, 1927. NE 
Present :-—Sir Louis Stuart, Kr, Chief 
Judge, and Mr. Justice Raza, j 
JALALUDDIN KHAN—Dsrenpant No, 4 
: — APPRLLANT ; 
l versus 
RAMPAL AND ANOTHER —PCGAINTIFFES AND 
PUDAN AND OTHERS—DEFENDANTS Nos, 1 To 
3— RESPONDENTS, 
Co-sharers—Joint land—Rights of co-sharers inter 
se— Possession of one co-sharer of piece of joint land 
for long time without hindrance by other co-sharers 
—Mortgagee of such land, whether can be ejected— 
Partition. ~ < i 
One co-sharer has no right to appropriate to him- 
_ selfa specific portion ofthe common land and to ex- 


clude his co-sharers from all use and enjoyment of 


the same without a lawful partition. But where a 
person has been in possession of a piece. of jcint 
land for a long time without any let or hindrance 
- by the other co-sharérs, the latter have no right to 
eject him or his transferee or to disturb his posses- 
sion or enjoyment otherwise than by seeking parti- 
tion. Such a co-sharer or his transferee is entitled to 
continue insuch possession so long as such user does 


` not interfere with the usa by other co-sharers of what 


is in their possession. [p. 360, cols. 1 & 2.]j 

Appeal against the decree of- the 
Subordinate Judge, Partabgarh, dated 
the 4th January, 1927, in Civil - Appeal 
No. 179 of 1926, upholding that of the Mun- 
r Partabgarh, dated the 19th October, 
1926. l . 

Mr. Ali Zaheer, for the Appellant. 

Messrs. Radha Krishna, Kashi 
and Alt Raza, for the Respondents. 


ORDER. 

Hasan, J.—(May 4, 1927.)—This is an 
appeal by one of the defendants Jalaluddin 
Khan from the decree of the Subordinate 
Judge of Partabgarh, dated the 4th of 
- January, 1927, affirming the decree of the 


Prasad 


Munsif of the -same place dated the 19th- © (2) 


of October, 1926, in a suit.for recovery of 
possession of plot No. 75 situate in village 
Gularha, pergana and District Partab- 
garh. l 
The facts of the case are as follows :— 
Karim Khan defendant No, 3, made a 


 ~JALALUDDIN REAN 9. RAMPAL, 


“Order accordingly. . 
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usufructuary mortgage of the plot in suit to 
Pudan and Sitaram, defendants Nos. l and 
2 for a sum of Rs. 300 on the 22nd of 
November, 1909.. In the year 1917 the 
mortgagees, Pudan and Sitaram, sold their 
rights to the plaintiff. Theappellant Jalal- 
uddin, defendant No, 4, is a co-sharer to 
the extent of one-half in the plot-in suit. 
He resists the relief for exclusive pos- 
session but has no objection to a money- 
decree baing passed in favour of the plaint- 
iffs or a decree for possession over the half 
share of the plaintiffs. It is found that 
Jalaluddin has recently taken possession 
of his half share of the plot in suit and 
is to-day in possession thereof. It is fur- 
ther found that the plaintiff and his pre- 
decessor-in-interest maintained uninterrupt- 
ad and exclusive possession of the plot in 
suit for a period of 14 years. 

On these facts. the Courts below have 
granted to the plaintiffs the relief of ex- 
elusive possession of the plot in suit relying 
on the authority of a decision of a single 
Judge ofthe.late Oourt of the Judicial 
Commissioner of Oudh in the case of 
Ram Piyare Lal v. Nageshwar (1). l 
. On behalf of Jalaluddin it: is argued in 
second appeal thatthe decision in the case 
mentioned above is inapplicable to the 
facts of this case for the reason that that 
case related to the abadi-of the village and 
not to agricultural lands. . 

In support of the decree of the Court 
below the following caseg were cited on 
behalf of the respondents: Lahaso Kunwar v. 
Mahabir Tiwari (2), Jagannath Pershad v. 
Badri Prashad (3), Lachmi v. Ganga Din 
(4) and Hardeo Singh v. Chandka Bakhsh 


Singh (5). 


' Having regard to the basic principle on 
which tenancy-in-common rests aud to 
the rights of ¢co-tenants inter se and fur- 
ther having regard tothe latest pronounce- 


ment of their Lordships of the Judicial. - 


Committee in the case .of. Midnapur 
Zamindary Company Ltd. v. Naresh Nara- 
yan Roy (6), Ientertaia serious doubts as 
to the correctness of the law laid down in 


d. Gas. 91; 21 O. C. 214; 5 O.L. J. 613. 
cs a nal Cas. 15: 37 A. 412; 13 A. L. J. 555. 
3) 11 Ind. Sie 768; 3£ A. 113; 9 A. L. J. 48. 
4) 5 A.-L. J. 93. 

d. Qas. 1; 8 O. L. J. 278. 
a 30 tad. Gas. 827: 51 I. A..298; A. I. R. 1924 

O. 144; 26 Bom. L. R. 651;-47 M. L. J. 23; 51 C. 631; 

$5 M. L. T. 169; (1924) M. W. N. 723; 29 O. W. N. 34; 
90 L. W. 770; L. R. 5-A. (P. C.) 137; 23 A. L. J. 76; 
Pat. L. R. 193; 6 P. L. T, 750 (P. C.). 
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the cases cited on behalf of the respondents 
dé to the rights of a transferee of a ‘co- 


. sharer, 


; I, therefore, think that this case involves 


& question of sufficient. importance to’ be 
decided bya Bench of two Judges.. Ac- 


| cordingly under s. 14 sub-s. (2) of the Oudh 


Courts Act, 1925, I refer this appeal for dè- 

cision to a Benchof two Judges. 

S a JUDGMENT. . 
Stuart, C. J. and Raza, J.—- 

We are concerned in this appeal with 

plot No. 75, area 2 bighas’ 6. biswas 

situated in the village-of Gularha, It 


‘ is. admitted that this plot forms por- 


tion of an under-proprietary holding about 
43 bighas in area which was owned in half 
shares by Karim Khan and Jalaluddin 
Khan. Karim Khan mortgaged plot 
22nd No- 
yember, 1909. His mortgagees obtained pos- 
session, and transferred their rights subse- 
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quently to the present plaintiffs-respond- - 


ents. There is a finding of’fact that the 
mortgagees obtained possession in 1909 and 
held possession continuously over the . plot 
till 1917 when possession was transferred 
to the plaintifis-respondents. In “1423 


Jalaluddin Khan ejected the plaintiffs- 


respondents from possession without pro- 
cess of the law. The plaintiffs then sued to 
re-gain possession against him as a person 
who had ejected them withoutright. He 
has put forward the pleain both the lower 
Courts -and in the present. Court that in- 
asmuch as Karim Khan and he owned the 
whole holding jointly, Karim Khan had 
no, right to execute the mortgage of 1909 


and that such being the case he had the 


right to eject the plaintiffs and that the 
plaintiffs have no right to recover posses- 
sion from him. He admits that he did 
eject them. There are anumber of deci- 
sions of the old Judicial Commissioner's 
Court and of the Allahabad High’ Court 
laying down the general rule as regards 
the enjoyment of joint property by co- 
sharers. The rule is that one co sharer 
_has no right to appropriate to himself a 


e specific portion of the common land, and 


to -exclude his co-sharers from all use and 
enjoyment of the. same without a lawful 
partition. But where a person has been 
in possession of a piece of joint land, for a 
long time without any let or hindrance 


' ‘by the other co-sharers, the latter: have no 


right to eject him or his transferee or ‘to 


disturb his possession or enjoyment other- ` 
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wise than by seeking partition, Such aco. 


sharer or his transferee-is 6ntitled to con- 
tinue in such possession, so long as such 
user does not interfere with the use by 


other co-sharers-of what is in their posses- - - 


sion. Most ofthese decisionsrefer to land 
in the village sites. But two of the deci- 


sions of the old Court’ of the Judicial i 


Commissioner refer to cultivated land. 
One of these is a decision by Mè. Lindsay 
in Thakur Singh v. Nanhun Singh (7) and 
the other is a decision by Mr. Danielsin 
Fam Bahadur Singh v. Lal Narsingh Pratap 
Bahadur Singh (8). Their Lordships of the 
Judicial Committee have considered to 
some extent the rights of co-sharers in 
Midnapur Zamindary Co., Ltd v. Naresh Na- 


rayan koy (6). That suit was brought bya ` 


co-sharer for partition of certain lands in 
which he and others were co-sharers, the 
other co-sharers asserting that they had 


acquired’ rights of occupancy by’ long 


user over certain of these lands, . Their 
Lordships repelled that contention, and 
made certain. observations as to the con- 
-duct of co-sharers while remaining joint 


and the remedy which. wasopen to them in ` 


event of their wishing to separate. They 
say at page 296:* “Where lands in India are 
so held in common by co-sharers, each 


co-sharer is entitled to cultivate in his own: 
‘interests in a proper and husbandlike- 


manner any part‘of the lands which is not 
being cultivated by another ‘of his co- 
sharers, but he is liable to pay to his 
co-sharers compensation in respect of such 
exclusive use of the lands. Such an ex- 
clusive use of lands held in common by 
a co-sharer is not an ouster of his co- 
sharers from their proprietary right as 
co sharers in. the lands. When co sharers 
cannot agree how any lands held by them 


tn 


Jin common may be used, the remedy of any 


co-sharer who objects to the exclusive use 
by another co-sharer of lands held in com- 
mon is to obtain a partition of the lands.” 


- We read these observations as supporting 


the general rule of law which-we have 
already stated. We thus have it that 
although Karim Khan was not entitled to 
appropriate to himself No. 75 and to ex- 
clude Jalaluddin Khan or his predecessor- 
in-interest from all use and enjoyment 
of the same without a lawful partition and 
in these circumstances was not entitled 


(7) 105 Ind. Cas. 270: 8 O. L. J. 231. 
(8) 63 Ind. Cas. 433: 8 O. L. J. 637: 24 O. O. 227. 
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alone to mortgage No. 75 with possession, 
Inasmuch as he had exercised the, right 
of transfer as far back as 1903 without 
let or hindrance from Jalaluddin Khan or 
his predecessor-in-interest, Jalaluddin Khan 
had no right to eject the mortgagee in 
. possession and his action in so ejecting 
.him was illegal and’ unauthorised. The 
remedy-of Jalaluddin . Khan was to- obtain 

“A partition. He says that he has already 
obtained a partition, but that fact is not 
admitted and there is nothing to support 
the statement. Thecourse which Jalalud- 
din Khan should- now adopt is to go into 
_ Court and obtain a partition- of the whole 
holding. If he does this, it will be a com- 
paratively simple matter to award the pro- 
_prietary rights in No.: 75 to Karim Khan 
and the mortgage of .1909: will not then 
stand as against the interests of Jalaluddin 
Khan. Inthe meanwhile the Courts have 
rightly ordered him to restore possession 
and pay damages to the  plaintiffs-re- 


spondents. We dismiss this appeal with 
costs. er | 
G. H. . Appeal dismissed, ` 
O ANOA, 
RANGOON HIGH COURT. 
Frest O1rvit APPEAL No. 293 or 1926, 
June 8, 1927, = 


Present: —Sir Guy Rutledge, Kr., 
Chief Justice, and Mr, Justice Brown. 
HOE MOH—DEFENDANT— APPELLANT 
: - VETEUS | a 
I. M. SHEDAT-—PLAINTIFE— RESPONDENT, 
Burden of proof—Suit on promissory note—Defend- 
ant admitting signature but denying execution of 
promissory note and loan—Burden of proof, whether 
altered, i | 
In a suit on a promissory note for Rs. 1,300, the 
defendant admitted that. his signature appeared on 
the note but said that when he signed it, the only 
entries were the figures Rs. 300: at the top and his 
signature at the bottom : ; 
Held, that the burden of proving the loan was on 
the plaintiffand the admission of the defendant that 
` “his signature did appear on the document was not 


sufficient to alter this initial burden of proof [p. 368, 


col. 2. “ , K ; 
First appeal from the judgment of the 
Original: Side of the High Court in Civil 
Regular Suit No. 409 of 1925. 

Mr. N. N. Burjorjee, for the Appellant. 

Mr. N. N. Sen, for the Respondent. 


“ JUDGMENT.— The respondent sued 
the appellant for a sum of Rs. 2,236 which 
he alleged to be dueto him by the appel- 


- HOE MOH ¥. I. M, SAEDAT, 


` charge has been proved.” 
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lant on a promissory note. The defendant 
denied taking the principal sum mentioned 
in the promissory note, and denied signing 
the promissory-note in the from it-had as- 
sumed when the case was brought. Hs 
admitted that his signature appeared on the 
note, but said that when he signed it, the 
only entries were the figures Rs. 300 at the 
top of the paper, and his signature at the 
bottom. All the other spaces in the form, 


‘he alleges, were left blank. The learned 


trial Judge has given the plaintiff a decree, 
and against this decree the appellant has 
now appealed, .The’ judgment appealed 


against contains a very careful discussion of 


the evidence, and had the trial Judge come 
toa definite conclusion that the plaintiff had 
proved that he had lent the sum of money 


_ alleged by him, we should have been ex- 


ceedingly chary of questioning the correct- 
ness of his decision. But as we read the 
judgment no definite conclusion of this 
nature was arrived at. The judgment gets 
forth at the commencement that as the 
charge of frdud has been raised by the 
defendant, the burden of proof in the case 
rested on him, and he was made to begin. 
‘In a later stage of the judgment the learned 
Judge remarks “The defendant has taken 
upon himself the burden of proving a grave 
charge of forgery as against the plaintiff, 
and the question for me is whether I am 
satisfied beyond reasonable doubt that this 
And near the 
end ofthe judgment the following passage 
occurs “In considering the. whole matter I 


- have before me the pro note which upon the 
face of it I cannot hold isa forgery. I have 


the evidence that the consideration appear- 
ing upon the note has passed to the defend- 
ant. Itisfor the latter, therefore, to satisfy 
me that the document is a forgery and after 
careful consideration I have come to the 
conclusion that I am not-satisfied on this 


. point.” Thecasehas, therefore, been decreed 


in favour of the plaintiff not because the 
Judge was satisfied that the loan alleged 
had been made, but because the defendant 
had not succeeded in proving affirmatively 
that the note in its present form was a for-° 


- gery. In deciding the caseon these grounds 


we are of opinion that the trial Judge 


took a mistaken view ofthe law. .The plaint 


sets forth that by the promissory note filed 
the defendant promised to pay to the 
plaintiff the sum of Rs. 1,300 with interest 
thereon at Rs, 3 percent. per mensem. This 
allegation as to the promise to pay was en- 


PM 
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tirely denied'in the written statement, and 


unless he could prove the promise the 
plaintiff was clearly bound to fail. Nor can’ 


we see that theadmission of the defendant,- 


that his signature did appear on the docu- 
ment was sufficient to alter the initial bur- 
‘den of proof. Rule lof 0. XIV of the Code 
- of Civil Procedure lays down that “Issues 


arise when a material proposition of fact ` 


or law is affirmed by the one party and de- 
. nied by the other,” and.cl, (2) of that rule 
explains that “material propositions are 
those propositions of law or fact. which a 
plaintiff must allegein order to showa right 
to sue or a defendant must allege in order 
to constitute his defence.” All that the de- 
fendant admitted in this case was that his 
signature appeared on the document filed. 
Now it is quite elear thatif the plaintiff had 
merely set forth in the plaint that the ‘de- 
fendant’s signature appeared on the docu- 
ment without any further allegation of fact 
his plaint must have been rejected as dis- 


. closing no cause of action.. It wafa neces- ` 


sary averment to state that the defendant 
had promised topay him the sum named 
“with interest. The admission made by the 
defendant did not establish the plaintifi’s 
case, and if there had been nothing on the 
pleadings besides the plaint and the de- 
-fendant’s denial, the suit must have failed. 
It is quite true that the fact that the de- 
fendant’s signature appears on the note is 
of very great evidentiary value, and in 
many cases of this nature it might be suff- 
cient corroboration of evidence given by the 
plaintiff himself to establish the plaintiff's 
case, That would depend on the ‘circum- 
stances of the particular case, But the de- 
. fendant did not and never has admitted 
the material propositions of fact which 
would give the plaintiff a right to sue, and 
the burden of proving the loan, in our opin- 
ion, rested on the plaintiff. -The pleading 
of the defendant does incidentally involve- 
a charge of fraud against the plaint- 


if. But exactly the same implication. 


would be conveyed if the defendant had 


denied signing the note at all, and quite. 


clearly in such a case the burden of. proof 
would rest on the plaintiff. Were the de- 
fendant making a substantive claim on the 
ground of fraud then it would undoubtedly 
be incumbent on him to prove that fraud. 
But that is not the case here. The case to 
be decided in the present case is not whe- 
ther the plaintiff has been proved to have 


committed forgery but whether the plaintiff . 
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has proved that he lent the Rs. 1,300 to the 
defendant as he alleges,and the burden of - 
proving this Joan, in our opinion, clearly 
reated on the plaintiff, To prove the loan he 
has given evidence himself and has called 
one witness Maung Po Yan. Maung Po 
Yan is giving evidence asto what is alleged 
to have taken place some four years ‘before, . 
and gives that evidence in considerable 
detail. Had he been definitely believed by 
the trial Judge it would have been difficult 
for us to discard his evidence as unreliable. 
But it does not appear to us that the trial 
Judge has placed any particular reliance - 
on his evidence. He has pointed out one. 
somewhat serious discrepancy between the. 
evidence of Po Yan and of the plaintiff, 

Po Yan says that the defendant protested 

against the rate of interest whereas the 

plaintiff says he thanked him for making - 
the loan. Were the evidence of Po Yan 
entirely uncontradicted we might beable to 
accept it, but it is contradicted by the evi- 
dence of the defendant himselfand oftwo wit- 
nesses. The evidence of these two witnesses 
does not impress us any more favourably 
than the evidence of Po Yan. As isonly to 
be expected in the case of oral evidence of 


this nature given afteran interval of four 


years, we do not consider the direct oral 
evidence on either side as very convincing, 
There are, however, other features of the 
case which help us in-coming toa conclu- 
sion. The defendant's case isthat when he 
signed the Ex. A it was signed merely as a 
receipt for Rs. 300, and on the face of it the 
figure 1 before the 300 does seem to us to be 
somewhat suspicious and to be so placed 
that it might easily have been inserted ata 
laterdate. The plaintiff at first denied that 
hè had ever made an advance to the defend- 
ant on a promissory note form drawn up in 
blank, but subsequently he had to -admit 
that an exactly similar document was given 
to him bythe defendant. That document is- - 
Ex. 2, in which everything is blank except 


the figures and the signature and that are 


what is claimed by the defendant ‘to have 
been the case with the document in suit. 
The figures shewn in that document are 
Rs. 600, and it is to be noted thatthe vacant 


‘space before the 6-in that note is just as 


large as the space to the left of the figure 8 
in the document in suit, and that a figure 
l- could have been inséited with case in 
Ex. 2. : a 
The story of the plaintiff is further on the 


-face of it somewhat improbable. He admits 
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that he is not a professional money-lender. 
In his own words “I. did-not do any “‘money- 
lending business, I did not do money- lendr, 
ing asa profession. I sometimes lent out 
to my friends and acquaintances on inter- 
est.” 
ordinary that he should suddenly lend a 
sum of this sort toa man who had a com- 
paratively small contract with biminvolving 
Rs,’ 2,500. According to the plaintif, 
quite apart from -this particular note the 
- defendant has received from him more than 
Rs. 1,000 in excess of what was due on the 
contract, Thestory.of the defendant that 
a sum of Rs. 300 only was advanced to him 
towards what might be found due on the 
contract is prima. facie much more pro- 
bable, 

Stress has been laid on behalf of the ap- 
pellant on the fact that the plaintiff did not 
file his suit on this promissory-note until 
“a day or two before the period of limitation 
had expired. . This contention loses most of 
its foree owing to the fact that a few 
months after the note is alleged to have 
beensigned the appellant sued the respond- 
-ent for money due onthe contract, and al- 
‘though the matter of this particular note 
-was not then decided, similar matters were 
‘in dispute. between the parties in that liti- 
gation, 

One result of the long delay, however,is that 
it is now exceedingly unsafe to trust. oral. 
evidence on either side and as the burden 
of proof rests onthe plaintiff, the delay must 
-affect his case injuriously. 


Tne learned trial Judge laid considerable | 


` stress on the fact that the defendant did 
not produce his account books in the pre- 
vious case in the Small Cause Court. It 
certainly issomewhat curious, if those books 
. were then in existenca, that they were not 
produced, but they were definitely referred 
to by the appellant in the pleadings i in that 
case and the factof their existence does not 
appear to have been called in‘ question by 
the other side. 

As to the demeanour of the partiesin the 
witness- box, the learned trial Judge remarks 
with regard tothe defendant “I had océa-. 
‘sion:to observe closely the demeanour of. the 
defendant, and he appeared to-me to give 
his evidence with apparent sincerity.” And, 
later on, he says “The defendant himself 
isa man whose appearance is somewhat. 
against him but on the whole he was not to 
any extent shaken in cross-examination.” 
The defendant’s demeanour clearly, there- 
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fore, was not one of the ` deciding factors 
against him. In all the circumstances of 
the case we are not satisfied that the plaint- 
iff proved that he had lentjthe sum of Rs, 1,300 
to the defendant as he alleges. The ex pla- 
nation of his signature on the promissory 
note given by the defendant is shown by 
the productien of Ex. 2 not to bean incredi- 
ble one, “Ib was, undoubtedly, very foolish - 
conduct on his part to signa document in 
such a form and he largely has himself to 


, blame for the position in which he now is, 


But itis a matter of common knowledge 


that receipts are frequently given in forms 


like this in Rangoon. And-.after a review 
of all the circumstances of the case we are 
of opinion that the appearance of the de- 
fendant’s signature on the note is not con- 
clusive against him but that on the contrary 


.the probability is that the account given hy 


him of the transaction is the true one. We 
are unable to hold that the plaintiff has , 
proved the loan on which he sues, 

It has been urged that the defendant is 
barred from pleading his present: defence 
by the principle of res judicata. The case 
relied on as having prejudged this point is 


-the Small Cause Court case in which the 
-appellant sued the respondent for- ‘money 


alleged to be duefor work done. But quite 
apart from the fact that that case was 
decided by a Court of Small Causes and 
the present cass is not one. which 
that Court would be competent to try, 
it is quite clear that the transaction - 
relating to-the document in issue in 
the present suit was not deeided on in the’ 
earlier litigation: It was referred to by the 
present respondent in his written statement, 
but although claiming a set-off with regard 


.to other items; he did not doso with regard 


to this note’ which he left for ad judication 
in @ separate suit, -We are clearly of-the 
opinion that no question of res judicata 
arises. 
The plaintiff's. suit must, KN fail. 
We set aside the decree ‘of the trial Court 
and pass a decree dismissing the suit of:the 
plaintif-respondent with costs in both 
Courts. ` a 
SANA E 
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Appeal allowed. 
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MADRAS HIGH COURT. 
~Givit Revision Petition No. 382 or 1927, 
_ August 11, 1927. | 
. Present: —Mr. Justica Madhavan Nair and 
Mr, Justice Curgenven. 
P. S. AYYATHORAI MUDALIAR 
' — PETITIONER i i 
versus T 
M. P. MANAGALA GOUNDAR AND: 
' ANOTHER-— RE3PONDENTS. -> 
Madras District Municipalities Act (V of 1920), 
ss. 49, 805—Rules for conduct of elections, r. 8l— 
Interpretation by Government of sections of Act, whe- 
ther final. i í 
Under r. 31 of the Rules for conduct -of elections 
under the Madras District Municipalities Act of 


and not to the construction of the Statute. [p. 365, col. 
2 . 


The decision of the Local Government that under 
s. 49 of the Madras District Municipalities Act a 
, particular person was disqualified to stand as a can- 
didate does noi, therefore, oust the jurisdiction of the 
Civil Courts to decide whether upon a proper con- 
struction of the section he wes disqualified.” |tbid,] 


Petition, under e. 115 of Act V of 1908 
and s. 107 of the Government of India Act; 
praying the High Court to revise the order 
of the Court of the ‘Subordinate Judge, 
Dindigul, dated the 28th of February, 
1927, in O. P. No. 8 of 1926. 


Mr. B. Sitarama Rao, for the Petitioner. 
Mr. K. V. Krishnaswami Iyer, for the 
_ Respondents. 


. JSUDGMENT.—This Civil Revision 
Petition arises out of anapplication made 
by the petitioner for setting aside the 
election of the lst respondent as a Council- 
lor for one of the seats in the first ward 
of the Palni Municipality, The chief 
ground alleged by him in support of his 
application was that on the date of the 
nomination of the lst respondent he was 
holding the office of trustee of Sri Dan- 
dayuthapani Swami temple at Palni; that 
one Selvadandapani Gurukkal who wasa 
hereditary archaka of the temple was al- 
ready sitting as a Councillor, that there is 
erelationship of employer and servant be- 
tween the two and that, therefore, his nomi- 
nation and subsequent election were in- 
valid under s. 49, el. (2), sub-el. (vi) of Act 
V of 1920. Whenthe alleged disqualifica- 


tion of the lst respondent was brought to - 


the notice of the Vice-Chairman,. he held 
that his nomination was improper and in- 
valid and excluded his name from the list 


AYYATHORAI MUDALIAR b, MANAGALA GOONDAR. 
of valid nominations. 


‘the Act. 
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The lst respondent, 
however, moved the Government, under r. 


e 3L of the Rules relating to theconduct of 


élections of Municipal Councillors, to de- 
cide onthe validity of the objection raised 
against his nomination, and the Government 
passed an order cancelling the order of the 
Vice-Chairman under sub-s. (1) of s. 36 of 
Subsequently he has been elected 
as`a member of the Palni Municipality. 
The Subordinate Judge held thatthe de- 


cision of the Govérnment’ under r. 31 of: 


the Rules relating to the conduct of elece. 
tions upholding the validity of the nomina- 


‘tion of the Ist respondent is final and that, 
in view of that Rule and the Government's 
‘decision thereunder, the Civil Court has 


no jurisdiction now to consider the question 
of the: validity of the nomination. He, 
therefore, dismissed the petitioner's appli- 
cation. Various issues were raised in the 
case, but, in view of his opinion on this 
main issue, the Subordinate Judge’ did 
not go into the full merits of the petition. , 

It is argued before us that the Subordi- 
nate Judge's interpretation of r. 31 of the 
Rules relating to the conduct for elections 
is incorrect, that the relationship of master 


‘and servant existed between the Ist re- 


spondent and the Gurukkal who was already 
a member of the Municipality and that the 
Cubordinate Judge, in dismissing the ap- 
plication, has declined to exercise the juris~ 
diction vested in him by law, ; 
The question that we have to decide is 
whether, in the circumstances above men- 
tioned, the decision of the Government as 
regards the validity of the nomination of 
the lst respondent is final and. excludes 
the jurisdiction of the Civil Court to decide 
that question. The Government has fram- 
ed twosets of rules, one dealing with the- 
enquiry intothe validily of elections and 
the other relating to the conduct of elec- 
tions, and r. 3l appears in the latter class 
and runs thus: “If any question arises 
as to the interpretation of these rules other- 
wise thanin connection with an election 
enquiry held under the rules for the deci- 
sion of disputes as to the validity of an 
election, the question shall bereferred to 
the Lccal Government whcse decision shall 
be final.” The alleged disqualification of- 
the Ist respondent, as already pointed out, 
was based on the ground that, as he was 
the emp\oyer of the person who was already 
a Councillor, he could not be elected 
under s. 49, cl. (2) sub-cl. (vi) of the Act, ` 


‘ 
=] 
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This provision relating to, the disqualifica-. 


tion appeara.in the body ‘of the Act and 
notin the Rules. The learned Subordinate 
Judge thus dealt with this objection :. ‘It 


| r 4 n os ' ‘ 
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After quoting the rule, he states: “Tho: 


. Local Government which drafted the Rules 


cannot be doubted'that ‘the present ground 


on which the nomination of the lst respond- 
ent was sought to be ‘excluded relat- 
ed to -the conduct of the elections 


in the Municipality. “Section 305, cl. (& 


lays, downthat the rules ;framed by the ` 


' Government must be read as part of the 
Act, t.e., as if enacted in-the body of the 


Act.. The Government, therefore, have-re-- 


served’ to themselves the right to interpret 
so much of the Act as corresponds to the 
rules incorporated. init.. The objection, 


therefore, thatthe Government have right 


only to interpret theirown rules asif they 
formed a category separate from the body 
of the Act is ofno avail.” 


The reasoning.. 


of the learned Subordinate Judge is un-. 


intelligible ; we’ fail to see. what s. 305, eL. 


(c) and.the inference to be deduced from 
it has got to do with the- decision of the. 
question before us, This part of the Sub- 
ordinate Judge's judgment has not- been 
supported by the learned Vakil for the. 
respondents. Shortly stated,r.31 accord- 
ing to its terms, makes the decision of-the 
Local Government final if questions arise 


as to the interpretation of the Rules-.re-.. 


garding the conduct of eléctions formulat- 


ed by the Government under the District ` 


Municipalities Act. The objection new 
raised by the petitioner does not relate to 
the interpretation of any ofthe rules fram- 
ed, by the Government but it relates to the 
application of a specific, provision of -the 
Act, There isaclear distinction between 
the provisions of the Act and the ralas 
framed by the Government under the Act, 
The Government, by constituting itself the 
final tribunal in interpreting the 
made by it cannot, though the rules form: 
part of the Act, reserve toitself thé excla- 
sive right to interpret the specific provi- 
sions of the Act thus ousting the jurisdic- 
tion of the Civil Courts. !The decision re- 
lied on by the learned Subordinate Judge 
[Sarvothama Rao v. Chairman, Municipal 


rulas. 


Council, Satdapet (1)] is idapplicable asin. 
that.:case the question for, decision clearly . 
related tothe interpretation of the Rules.. 


The tfue scope of r..3lis made ċlear by 


the following observation. of Wallace, J.. 


(1) 73Ind. Oas. 619; 45 M.L. J. 23; 17 LW. 491; ~ 


1923):M, W.. N, 268; 82 M, L, T, 1787A, I, R. 1923 Mad, 


“415, AT M 585, 


| 


is the final arbiter for deciding what the 
rules mean, and the Oivil Oourt cannot 
ordinarily be asked to decide whether the 
Local Government's’ interpretation: of its 
own rules isright or wrong.” This is all 
what r. 31 states. It makes the Govern- 
ment the final arbiter for deciding what 
the rules made by it mean. It does not 
give the Government the right to interpret 
the specific provisions of the Act thus-ex- 
cluding the jurisdiction of thé Oivil Court 
to do so. a 

In support of his argument. that the 
Court has no jurisdiction when once the 
Government has passed an order under r. 
31, the respondent's learned ` Vakil drew 
our attention tor. 4, cl. (11); suba], (i) of 
the Rules relating to the conduct of elec- 
tions of Municipal: Councillors according 


.to whichthe Onairman in the course of 


the scrutiny of the nomination papers can 
reject the nomination ‘of-a candidate if he 
is -ineligible for election under g.. 48 or 4y 


of the Madras District Municipalities Act, 


1y20, and argued that; since s. 49 is thus 
referred to in thé Rules, the Government, 
when ‘called upon to interpreta rule under 
r. 31, cl: (1) can, in so doing, also interpret: 
8. 49 of the Act. We cannot accept: this 


-argument, If pressed to its logical cona 


-under the guise of interpreting its own’ | 
‘rules, can also interpret the Statute and 


clusion it would mean that the Government, 


thus take away altogether the jurisdiction 
of the Civil Court to doso, Wecannot up- 
hold a construction. which brings about such: 
an obviously undesirable result. 
opinion, the finality of the Government's 
decision under r. 31, cl, (1) attaches only to: 
the interpretation of the Rulesand not to the 
construction ofthe Statute, ` 


4 


We, therefore, hold that thé lower Court i 


In our.. 


erred in holding thatthe decision of tha... 


Government under r. 31, regarding the: 


validity ofthe lst respondent’s nomination , 
was final‘or binding-upon the Court in. 
this case. Holding the opinion that ttie. 


order of the Government under-r, 31, aje 
(1) is final, the Subordinate- Judge though: 


-hehas referred to all the issues in his order =- 


has not really disposed of the case on-the 


-merits. We would, therefore, set aside the 


order of .the-learned Subordinate 


- Judge 
and-ask him to -take the petition 


on file 


-and dispose of it according to law, The 


petitioner will get his costs here, The 


vr 
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costs-in the lower Oourt will abide thé result by delay in taking delivery of the 


result, 
V. N. V. 
A. N. A: 


Order set aside, 


SIND JUDICIAL COMMIS- 
< SIONER’S COURT. 
MISOELLANEOUS Oivit APPEAL NO, 5 or 1926. 
š l June 17, 1927. ` 
- Present:—Mr. Rupehand Bilaiam, A. J. O, 
Re ISHWARDAS KESHOWJI & Co. 
e ` —[NSOLVENTS. 


Ex parte AHMED HAJI DOSSAL MOOSA - 


— APPELLANT 

aa . versus 

Me;srs. MACKENZIE STUART anp Co. 

— RESPONDENTS, ck l 

- . Ingolvency—Creditor proving against joint estate of 

debtors—Re-election to prove against their separate 
estate, whether barred—Estoppel— Official Receiver's 
power to- review orders—Power to amend claims 


already proved—Provincial Insolvency Act (Vof 1 920), 


Where a creditor has a double remedy and has 
intentionally elected his remedy against the joint 
estate in insolvency, there is nothing in law to estop 
‘him from re-electing his remedy and proving against 
the separate estate of the individual partners even 
after receiving a dividend from the joint estate, 
which must, however, in that case be refunded. [p, 


7, col. 2. 
wa. Adamson, In re Collie (1), relied upon. 


The Official Receiver has no power to review his 
orders and cannot, therefore, permit amendment of 
claims previously proved; but the Court may, in fit 
cases, exercise its vast powers of amendment of claims, 


"368, col. 2. ga 
[P Appeal er the order of the Official 


Receiver of the Court of the Judicial Com- 
missioner, Sind. o , 
“Mr. Dingomal Naratnsing, for the Appel- 


lant. 
Mr. T. G. 


ts. ~ 
a UDGMENT.—This is an appeal by 

one of the creditors of the insolvent-firm 
l against an order passed by the Official Re- 
ceiver accepting substituted proof of the 
claim of the respondents who claimed to be 
creditors of the said firm and-of two of the 
parthers ofthe said frm. - 

The facts are hardly in” dispute. The 
insolvent-firm .consisted of three partners 
Ishwardas, Khemchandand Velji. ‘Prior to 
- insolvency. the insolvent-firm had failed to 
pay for and take delivery of certain piece- 
goods ordered out by the firm from the re-- 


Elphinston, for the Respond- 


spondents. They asked for time and as col-. 


lateral security for the loss, which- might 


“vincial Insolvency Act. 


goods, Khemchand executed three pro-notes 


efor its. 5,060 each in favour of Ishwardas 


who endorsed them to the respondents, 
These pro-notes were renewed on one or 
two occasions. Respondents say that when 
they accepted the pro-notes as collateral 
security they were not aware that Khem- 


chand was a parinerin the firmof Ishwar- 


das Keshowji & Co., and that they were led 
to believe that they were getting addi- 
tional security from a stranger to the firm. 
They ultimately sold the piece-goods 
resulting in a heavy loes of about Rs. 62,000. 
They ‘then obtained decrees on the renewed ` 
pro-notes for Rs. 15,000 odd against Ishwar- 
dasand Khemchand personally, and forthe 
balance of their claim they obtained an ° 
award against the firm of Ishwardas 
Keshowji & Co., which wes madea ruleof 
the Court. Subsequently thereto on the 20th 
September, 1923, the Court passed an order 
adjudicating the firm of Ishwardas Keshow}i' 
& Co, and its partners Ishwardas, Khem- 
chand and Veljias insolvente., It appears 
that before the order of adjudication was 
passed, the respondents had attached certain . 
properly belonging to Khemchand in exe- 
cution of their decrees on the, pro-notes. 
These attachments were removed in pur- 
suance. of a claim put forward by the 
Official Receiver under s. 52 of the Pro- 
Thereafter, on the 
17th June, 1924, respondents’ Pleader sent 
a letter tothe Official ‘Receiver pointing 
out to him that as personal decrees had 
been passed against Ishwardas and Khem- 
chand and as the attached property belong-. 
ed toone of them it should be applied in the 
first instance in discharge of the personal 
debts of Khemchand including the personal 
debt’ due by him to the respondents 
under .the decrees passed on the pro- 
notes, ` , 
On the 24th June, 1924, the attorney- of 
the respondents filed an affidavit in proof 
of the claim of the respondents on tke 
decrees. ‘The aflidavit is headed as re 
Ishwardas Keshowji & Co. Inthe body of 
it, however, a claim is ‘made against the 
insolvents for Rs. 15,000 based on the 
decrees certified copies of which were 
attached to the affidavit. On the 13th 
September, 1924, the Official Receiver. passed 
an ex-parte order admitting the claim of the 
respondents but said nothing further as to 
the mode in which it was to be discharged 
end whether it was to come outof the joint. ` 
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estate of all the three partners out of the 
separate estate of the two insolvents 
Ishwardas 
Official Receiver, however,’ framed no 
schedules as required by law before he 
relinquished his charge. On the 18th Feb- 
ruary, 1926, the respondents drew atten- 
tion of the present ‘Official Receiver as to 
the nature of their claim and in order to 
avoid any technical objection being raised 
as to the effect of the order passed by the 
former Official- Receiver, they put in a 
fresh claim in respect of the decrees 
passed on' the pro-notes against Ishwardas 
and Khemchand personally. In this claim 
they, however, added a claim for interest 
and costs allowed to them by the decrees- 
which had been evidently omitted by 
mistake atthe time of preferring the first 
claim, At the same time they also put in a 
claim against the firm of Ishwardas Keshowji 
& Co., for the balance of Rs, 47,C00 due 
onthe award passed against the firm: 
The Official Receiver has admitted both 
those claims: and his order is now in 
appeal, 

Several pleas have -been taken by Mr. 
Dingomal on behalf of the appellant. It 
‘is urged that, the respondents having 
filed -their claim against the firm -of 
Ishwardas Keshowji & Co., and having 
limited it to the sum ‘of Rs. 15,000 it was 
not opentotkem to claim that it should 
be paid in the frst instance from the 
private property of only two of the debtors, 
or,to claim at any subsequent stage 
of the proceedings a sum in excess of 
Rs. 15,000, yO 

There is, in my opinion, no substance in 
either of these pleas. Though, no doubt, 
the affidavit of proof ofthe claim was 
headed “Re Ishwardas Keshowji & Co.” 
the claim was based on the decrees which 
formed part of the affidavit. All the three 
decreesin clear terms’ show that the only 
persons liable to pay thereunder are Ishwar- 
das and Khemchand pergonally. There 
isno mention whatsoever in the . sai- 
decrees of the firm in which Ishwardas and 
Khemchand were partners. On the face of 
‘these decrees it was not opento the re- 
spondents to claim a dividend in respect 
thereof from the jcint estate ofthe firm. 
And the correspondence makes it abundant- 


ly clear that they “had no intention of. 


doing so, -Therespondents had no: notice 
to appear -on ihe cate on l wbich the 
Official Receiver considered their claim agd 


` 
~ 


and Khemechand. : The then e 
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if the -Offieial Receiver was proceeding ` 
ex parteit washis duty to examine the 
decrees and miore so inthis case as express 
notice of the nature of the claim of. the 
respondents had béen given to him in the 
correspondenceand of which he was well 
aware ashe himself ‘had applied under 
8.52 for the attached property. being re- 


‘leased. It-is probable that the Official 


Receiver did not do his duty in scrutinizing 
the claim with such care as was required 
ofhim. Itis equally probable that he did 
not intend to allow the claim on the 
decrees against the firm, that is, against all 
the three‘partners of the firm, but left. the 
question of this and other claims being 
paid out of the private estate of-any part- 
ner to be considered when he was preparing 
the schedules. |. As no schedules had been 
prepared and ‘put upon the notice board ` 
as required by law, the respondents had 
no knowledge of the nature of the order 
passed by the Official Receiver. and no 
reason whatsoever to believe that their claim. 
had been admitted against all the three 
insolvents as it` is now being contended. 
They were, therefore, quite within their 
rights to have the order of the former 
Official Receiver cleared up and, ifnecegsary, 
to have.it rectified by him. 

. Inthe course of the argument, it was 
faintly . suggested.that as the pro-notes 
were executed by way of collateral security 
for a partnership debt, it was optional for 
the respondents toclaima dividend from 
the joint estate of the .insolvent-firm and 
that -having elected’ to prove their claim. 
against the firm they were estopped from 
claiming. a divicend out of the separate 
estate of the individual partners. This 
argument is based wholly on a misconcep- 
tion of facts. The pro-notes had been 
merged in the decrees ofthe Court, Not 
only that, but the respondents had irretriev- 
ably limited their claim against the firm 
for the balance of the amount.due to them, 
by obtaining an award in respect thereof 
and- having it made rule .of the Court. 
There was, therefore, nothing for’ them to 
elect. Even assuming that-the respondents 
had a double remedy open to them and 
that they had ‘intentionally elected their | 
remedy against the joint estate of the firm 
“which is not the fact), there is nothing in 
law in-the ‘circumstances of this case to 
estop them. from re-electing their remedy 
against the separate estates of the in- 
dividual partners, In the case of [iz parte 


+ 


` work some wrong to some- other person” 


"rage of (1876) © Ob, D. [Ed]. 


368: 


Adamson, In re Collie (1) where a creditor 
had not only proved his claim against 
the joint estate of the insolvent but had 
actually received a dividend therefrom, he 
was.held entitled to change his election on 
refunding. the dividend which he had 
received, with interest at4 per cent. and 
to share inthe separate estate of the in- 
dividual partner liable for his claim with- 
out, However, distributing any -dividend 
already paid out of such separate estate. 
While dealing with the question of estoppel 
James, L. J., has made the following per- 
tinent observation at page 317*:— 

“s ' tho question, then, really is, not whe- 
ther hehad elected, but whether he is 
estopped from asserting one-of two rights, 
which he says he had, by reason of his 
having successfully asserted the other of 
them. Why should he be? Itis admitted 
(admitted, I mean, for this ‘part of the 
case) that if he had never done anything 
he could have now made his proof against 
the separate estates. Then what “has he 
done, as between him and. the other 
creditors of those estates, to give them 
any right at law, or in equity, orin common 


- sense, to interpose between him and the 


proof which he tenders? Nobody ought 


to be estopped from averring the truth or ` 


asserting a just demand, unless by his 
acts or words or neglect his now averring 
the truth or asserting the demand. woald 


who has been induced todo something, or 
to . abstain from doing something, by 
reason of what he had said : or done, or 
omitted to say or do. In bankruptcy a 
creditor who does -not comein and make 
the proof he is: entitled -to make runs 
this risk and incurs this penalty—that he 
cannot undo anything which has been 
done.. The other creditors retain any 
dividend which has -been declared, and 
he can only go against the assets which 
may chance to be remaining; so noharm 


js done. But the appellant has gone against 


the joint estate and taken a dividend. 


What harm is that to the separate credi- - 
"tors? OF course, théy would be entitled. 


-to any possible surplus. of the Joint 
estate, but asthe dividend isto be paid 
back,- even that contingent and imaginary 


right- is- restored to them as fully and, 
beneficially as if the dividend had never 


(1) (1878) 8 Oh. D. 807; 471. J. Bk..103; 38 L. T, 


017, 26 W. R. 890 . 
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been taken. What harm is done to the’ 
creditors of the joint estate? They get the 


°” dividend back into their estate, and the only 


thing which “was suggested to us was the 
inconvenience to the trustee of having to 
make a fresh distribution of these new 
assets. But it is the main duty of a 
trustee to distribute any assets which may . 
from time to timecome to his hands, ard, 


‘even ifhe had.to make a néw sum in 


arithmetic and to send out fresh letters ` 
and fresh cheques every quarter or’ every 
month, it does not seem to be an in- 
convenience to be. put into competition 
with the inconvenience which would be 
suffered by a creditor who is deprived of | 


a sum of money to which heis legally, .. 


equitably and morally entitled. If Mr. 
‘Adamson has the right which he asserts ` 
that he has, he has not by what he has © 
done forfeited it.” ih AA oa 

In the present case not only the Official 


‘Receiver had made no mathematical calcula- 


tions but had not even prepared his sehe- ` 
dules. The present case is, therefore, much 
stron ger. l ; 

With regard to the claimof Rs. 47,000. 
again, there was no obligation upon’ them 
to include that claim in the affidavit based ` 
on the decrees. There was no limitation 
within which they were required to file- 
that claim provided they filed it before 
discharge. K 

The next point urged is, thatthe present 
Official Receiver had no power to review 
the order of his predecessor. .The Official’ 
Receiver has- relied on the provisions of 


5.5 of the Actas. giving him jurisdiction 


to review the order. 1 am not prepared 
to acceptthat view. Under s. 80 of the, 
Act, the Court has no jurisdiction to dele- 


-gate all the powers which it possesses to. 


the Official Receiver, but to delegate only 
certain limited powers, and I am’ not pre- 
pared to hold that the power of review ` 
which the Court possesses under s. 5 could 
be or has been delegated to the Official 
Receiver. I am strengthenrd in: this view ` 
by the provisionsofs. 50of the Act which, 
expressly enacts thatif the Receiver thinks `. 
thata debt has been improperly entered in“ 
the schedule he may apply to. the Court ` 
to expunge such entry or reduce the amount | 
of the debt. These provisions exclude by 
implication the power of the Receiver to 
expunge such entries or reduce the amount | 
of a debt onreview, In the present case, 
however, the order ofthe Official Receiver ` 


~ 
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except as to -interest can. hardly-be treated . Ejectment . suit—Burden of proof—Jungle land— 


ee mar - Possession, proof'of—Practice—Change of case. 
. as an order passed poe vee We The former <“ Government granted ‘a:lease to defendant No. 1 of 


Official Receiver’s note admitting the claim’ . ertain. lands on condition that he reclaimed. the 
_of the respondents: was unintelligible and jungle lands comprised in the demise. Defendant 
i when the present Official Receiver was fram- ` No. 1 in 1901 leased a portion of the lands to K. In 


‘ : . » 1906 -Government cancelled the ‘lease to defendant . 
ing the schedules he had to interpret that No. 1 and granted afresh lease to him in 1907 on 


order. . He could only doso by looking at the more stringent terms. The plaintiff purchased K’s 
decrees which formed partof the affidavitand . leasehold rights. in 1910. Defendant No.1 in 1908 
.on discovering that the claim was only Bee Se oe pa and 3 saps 

pam : a < ~- included in K’sdease. Plaintif sued in 1919 aMeging 
against two ofthe partners i the firm vie H, - dispossession by the defendants. Till 1908 the land 
ally he was bound to enter it accordingly. He -remained unreclaimed jungle : ee 
was also bound to provide for costs ofthe Held, that inasmuch as the plaintiff's predecessor 
three suits in full-though they were not ask title and oe was jungle land ane 

ay penne. Nk 7 there was no .proot that’ anyoné had -interfere 

specifically mentioned. in the Alday mo “with his right- to possession till the year 1908 he 
„proof of the claim. Under s. 52 of the Act mustbe held to have been in possession till 1908, 
the costs were a first charge on the pro- and that the suit, was not, consequently, time-barred, 
perty under attachment and he was bound, .-P. 373, col2.] 


r Í ‘the plaintiff shows that at a time when the right 
to provide for such costs. The only ques o possession of the land was with him, it was 


tion; therefore, which required his serious -jynple land, and noone else was in possession of it 
~ consideration was the question of interest or interfering. with it in any way contrary to his 

allowed. by the decrees and claimed for right, then he has, done what is necessary to show 

the first timein the second affidavit. I el a of the law in possession at the 
am not prepared to hold that he had power Althougb:it is. not enough fora plaintiff ina suit 
to permit amendment of the. claim which Zor.possession'to show that 13 or 14 years’ before suit 
had been held proved by his predecessor Be vas iz, posesioa, offen male at Py 
by the inclusion therein of interest. It 18) in asin was incapable of King an by Nas 
however, not seriously disputed ‘that the >: that in fact no one was interfering with his right. 
Court has very wide powers to allow amend- It is possession, not user, that has tobe shown. [p. 
ments of claims.’ Such powers have always Saon Z s, plaintif should be allowed to chang 
been exercised by the English Bankruptcy his case or to, fall back upon, an alteranive bet ae. 
sae ee a) prs AnDY eee by pong. upon the an, TEH opie at issue 
B. , BUD-CI, O è rresiaency Lawns. andthe wayin which he has pleaded. -[p. 374, col, - 
Insolvency Act. and by s..5 ofthe Provincial 1] > _ MP = aN 
Insolvency Act.. In exercise of the said Letters Patent Appeal against the judg- 
powers I allow the amended claim for in- ment of Mr, Justice Ouming differing from 
terest and in order to avoid any other Mr. Justice.B. B. Ghose, dated the 26th 
technical objection which: might exist November, 1925, in Appeal from Appel- 
against the action of the Official Receiver, -late Decree No. 2225 ‘of 1923, affirming a 
I allow the amended claim to be substituted decree of the District Judge, 24-Perganahs, 
ag if on an application madeto me. dated the 27th of June, 1923, reversing 


I accordingly dismiss this appeal with that ofthe Subordinate Judge. Fourth Court - 


costs. T District, dated the 5th of August, - 
. B. A, sm l 4 MEH, 

A N. A. , aa a Hs = The dissenting judgments of Mr. Justice 
- penta ; `: Daming and Mr. Justice B. B. Ghose are as 
Er NA follows: — l e A 
CALCUTTA HIGH COURT. `” . Cuming, J.—The facts of the’ case out 
LETTERS PaTaxT Arrea No. 2 or 1926, . of which this appeal arises áreas follows: 
April 6, 1927. .. “There is a tract of-land in the Sunder- 
Present;—Sir George Claus Rankin, - - buns of which defendant No, 1 took a- lease 
Kr,,-Ohief Justice, Mr. Justice °° . from the Government and in 1401 the 

Suhrawardy and Mr, Justice Majumdar. plaintiff's vendor-obtained a lease of some 


GOPAL CHANDRA MAITI AND otgers—- 100 bighas of this land from. defendant 
l PLAINTIFFS—APPELLANTS | - No. 1. In 1806 the lease which had been 


= -, versus -  . — ` granted to.the plaintiff's vendor's lessor 
Srimati MANMOHINI DASI AND oTagrłs— was cancelled by the Government and a 
DurENDsNTS—RE:PONDEATS. - fresh lease was’ granted on the 16th of 


x Limitation Act (EX of 1008), Sch. I, Arte, 142, i= ‘August, 1907, Tho plaintiff purchased the 
Bs Kh 


870 


4 


_learned District 
“ plaintiff's case was barred by limitation, 


_Nos. 2.and 3, contested the suit: 


“lease of kadanda in the year 1910. Tt was 
his case in the first Court that he was in 


possession of his land by cuttin g wood and- 


exercising other acts of possession till. he 
was dispossessed by defendants Nos. 2 and 
3 in 1914. Defendants Nos. 4 and 5, the 
purchasers of the interests of defendants 
Their 
main ground was that the suit was barred 
by limitation both general and special and 
that the plaintiff had acquired no title to 
the land in suit by his purchase which was 
not a genuine transaction, that even if the 
alleged purchase was a ‘genuine one, the 
identity of the land in suit could not be 
established in the locale;and that the 


plaintiff's vendor's title was extinguished 


when the lease to defendant No. l was can- 
celled in 1906.- 

A number of issues were framed and the 
first Court decided the case in favour‘of 
the plaintiff and decreed the suit with costs: 
On appeal to the. District Court- the 
Judge held that the 


and hence he allowed the appeal and dis- 
missed the suit, 

The plaintiff has appealed to this Court. 
He.has contended that the suit was not 
barred by limitation. The case which he 


now seeks to make to avoid the bar of. 


limitation is that the -dispossession took 
place in 1908 when defendant No.1 grant- 
ed a lease to’ defendants Nos. 2 and 3. 
Up to that time he was in constructive 
possession, because he had title to the land 
and the land was virgin jungle and no 
one else was in possession. As there 
were no acts of possession - exercised on 
the land possession is to be considered as 


following the title. 


The main difficulty ihat I have in ac- 
cepting this contention of the learned 
Advocate forthe appellant is that this 
was not the case which theappellant made 
in his plaint. His case in his plaint was 
that both he and his vendor were in 
actual possession. No case of constructive 
possession was suggested by him in his 


plaint.and the defendants had not - to 


meet any case of constructive possession. 
The case which they had to meet was that 
of actual possession and dispossession, The 
plaintiff was suing 
therefore, he must prove his possession 
within 12 years of the date of the suit, 


Aa Ihave’ pointed out the. case he made 
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‘entirely different evidence. 


in ejectment and, 
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in his plaint was that he had been dià- 
possessed in the year 1914. Having made 
in his plaint'a definite cass that he was in ` 
actual possession and that his vendor was | 
also in actual possession of the land in suit, 
it isnot. open to him now in second appeal 
to turn round and to avoid the ‘bar of 


limitation, put forward aneritirely different 


case based on constructive possession. ‘To 
succeed.in the. case which he now puts 
forward he would have to prove that no 
one else exercised any act of possession 
over the land and that hence the posses- 
sion must be held.to follow the title: the 
defendants in that case would have this | 
definite case to meet and their evidence 
would have been directed towards the meet- 
ing of such-a case, As I have already 
paid that was not the case made in the 
Court ‘of first instance. As Mr. 
Chatterjea points outin the case of Rakhal 
Chandra Ghose v. Durga Das Samanta (1) 
such a course is not open to the plaintiff `` 
where he puts forward a definite case of 
actual possessidn-and dispossession: it is | 
not open to him, when that case fails, to 
turn round and put forward a case of 
constructive possession which obviously 
depends upon entirely different facts — 
which if the defendants had to meet they 
would, doubtless, have brought forward 
I have, there- 
fore, no reason to differ from the finding 
of the learned District Jud ge that the plaint- 
iff's case is barred by limitation. I would, 
therefore, dismiss theappeal with costs. 
My: learned brother is for allowing the 
appeal. The result is, this appeal is dis» 
missed with costs under s, ¥8 of the: Civil 
Procedure Code. 

B. B, Ghose, J.—I regret that I have 
to differ from my learned brother. The 


-findings of fact arrived at by the Court of. 


Appeal below are these: Defendant No; 1 


, obtained from the Government a lease of 


some landin the Sunderbuns. He gavea 
permanent lease of some 100 bighas out of 
this land to one Kalachand in 1901. This 
land has been found to have been virgin 
jungle. Subsequently there was an order 
by the Government for resumption of 


this land for non performance of certain | 


terms of the lease granted to defendant 
No, 1. The land was not actually resumed, 
but a renewed lease was STONE to de- 


(1) 67 Ind. Cas. 673; 26 O, w. N, 724 at p, 736; Ac 


T. R, 1922 Oal. 557, 


Justice .- 
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fendant No. 1 in 1907. The effect ofthis 


has been held by the Subordinate Judge . 


not to-hive interfered with the rights of 
Kalachand under the permanent lease 
granted to him by defendant No. 1. This 


has not basan controverted by the District — 


Judge on appeal. The position, therefore, 


appears to bə this:—That Kalachand con- 


‘tinued to remain a lessee under the 
permansat leasa granted: to him by 
defendant No. 1. Then in 1908 defend- 
ant No. 1 granted a leass to defendants 
Nox. 2 and 3 of a certain area of 
land which is said to have comprisad 
the lands which had previously been 
demised to Kalachand. This piece of land 


was also described as virgin jungle. It- 


has been found that defendants Nos. 2 
and 3 cleared the jungle and brought 
the land under cultivation and then sold the 


interest to defendants Nos.4 and 5. The 


plaintiff claims under a purchase from 


Kalachand in 1910, and sues for possession, 


Tae plaintiff alleged that he had been 
dispossessed in 1914. The question ‘is 
whether his title has been lost: by dispos- 
session in discontinuance of possession on 
the date of the suit, as the finding is that 
he has not proved dispossession. in 1914 as 
alleged, : 

The suit was originally filed in the Court 
of the Munsif at Diamond Harbour on the 
10th June, 1918, and the plaint was returned 
for presentation to the proper Oourt ona 
finding that the valus-of the property was 
in excess of the jurisdiction of the Munsif 
on the 30th July, 1919. The plaint was 
filed again in the Court of the Subordinate 
Judge on the 6th August, 1919. The im- 
portant point, therefore, is whether the 
plaintiff has been dispossessed for more 
than 12 years prior to the date of. the suit, 
On.the finding, as I uaderstand:- the decision 
of the learned Judge,. the land was ad- 
mittedly virgin forest at any rate up to 
1903. Bafore 1908 ‘nobody had claimed 


any title to the land in suit except the’ 


plaintiff's vendor Kalachand and as: it 
was virgin jungle up to 1908 when it 
“was leased out to defendants Nos. 2 and3 
it cannot ba said that the plaintiff's vendor 
was dispossessed by any parson. Ualess 
a parson cones into possession of a piece 
of land holding adversely to the true 
owner it cannot be said that the true owner 
has bean dispossessed. This principle seems 
to me to beohvious and may ba deduced 
from the well: knowa case of Trustega and 
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"377; 37 W. R. 433; 53 


” 871 


Agency Co. v. Short (2). which has been 
followed in the: case of Secretary of’ State 


“for. India v.- Krishnamoni. Gupta (3). and 


in other cases in this Court, This proposi- 
tion may also find support in the cases of 
Euthali Moothavar v. Peringati Kunharan- 
kutty, (4) and Basanta Kumar koy v. 
Secretary of State for India (5), In my 
cpinion, therefore, the plaintiffs were in 
the eye oflaw in possession of the Jand 


in dispute and had not been dispossessed at 


any time prior to 1908 when the lease was 


granted by defendant No. 1 to defendants | 


Nos. 2and3. The case of Rakhal Chandra 
Ghose v. Durga Das Samanta (1) in no way 
goes against that view. -In that caso evi- 
dence was given by both parties as regards 
actual acts of possession. What was 
observed at page 736* of the report is 
shis: “Now, where definite’ evidence of 
acts.of possession is forthcoming there is 
ao difference between the proof of posses- 


‘sion in the case of jungle, waste or un+ 


eultivated lands and in thatof cultivated - 


lands. 


not provè his possession within 12 years, 


-in the case of jungleor waste land, if he 


proves his title,there is a presumption in his 
favour where having regard to the nature 
pf the land possession cannot be expected 
to be proved by acts of actual user and 
snjoyment. If, however, the plaintiff asserts 
that he exercised actsof ownership upon 
the land and adduces evidence in sup- 
port of .such assertion he cannot, wheré 
such . evidence- is’ disbelieved by. the 
Court, turn round and rely upcn any pre» 
sumption.” Here there is no" question of 
any such presumption upon which the 
plaintiff has to rely. The question de» 
pends upon the facts found that there was 
no person before 1908 who | exercised any 
act of possession on theland in dispute 
a3 against the plaintiff. When there was 
no one who intruded on the land before 
1908, plaintiff's vendor's possession cannot 

(2). (1888) 13 A. 0. 798; 58 L.J. P.O. 4; 69 L T 


J. P. 132. 
4 Bom. La 


| (3) 29 L A. 104; 29 O. 518; 6 O. W. N. 617; 
BR. 537; 8 Sar. P. C.J. 260 (P. C): | 
(4) 66 Ind. Cas. 451; 48 I. A. 395; 44 M. 883; 26 0. W. 


- N. 666; 111. W. 721; (1921) M. W. N. 847; 41M. L.J 


350: 30 M. L. T. 42; 24 Bom. L. R. 669; A. L R. 1922 
P. 0-181 (P. O). 


(5) 40 Ind. Gas. 337; 44 I. A. 104; 44 O. 858; 21 0, 
W. N; 642; 1 P. L. W. 593; 32 M. L. J. 505; 15 A. I, 


"J. 398: 25 O. L J. 487; .19 Bom, L. R, 480; (1917) M. 


W. N..482; 6 L. W. 117; 22 M. L. T. 310 (P. O.). 
“Page of 26 Q, W, N,- | Aid. J 


: But whereas in the case of cultis. 
‘vated lands the plaintiff will fail if he does 


s 


372 
be said’ to tao been disturbed. I am, 
therefore, of opinion that the decision of the 
learned J udge should be reversed and the 
appeal allowed. But I would order that 
the case should be sent- back for the 
purpose of a local investigation in order 
to ascertain exactly the land which falls 


within the lease of the plaintiff. “An ap- 


plication was made by the plaintiff before 
the “Subordinate Judge for holding a local 
investigation. But that was disallowed on 
what seems to me to be insufficient grounds 
as he held that the land could be ascertained 
upon oral evidence. On appeal the learn- 
ed Judge was of opinion that the land 
could not be ascertained on oral evidence, 
The only course he then ought to have 
taken was either to order a local investi- 
gation’ himself orto direct the lower Court 
to makea local investigation and send him 
the result of such investigation in orcér to 
arrive at a decision on the question whether 
tbe land in the possession of defendants 
Nos, land 2 fell within the lease of the 
, plaintiff. 

Ifthe casa had to be sent back I would 
also direct an enquiry, if the plaintiff 
succeeds in establishing the identity of thé 
land in suit, as to the terms on which the 
plaintiff would be allowed a decrée for 
. possession having regard tothe fact that 
apparently the defendants spent a con- 
siderable sum of money in order to improve 
the land. That matter has not been in- 
vestigated in either of the Courts below. 
It is alleged that the question of comipensa- 
tion wasnot argued before the trial Court, 
because the defendants alleged that they 


would have their compensation from théir. 


landlord. This is also one of the questions 
which the Court would have to go into if 
the case went back for trial according to 
my view. On behalf of the respondents a 
question was raised thatthe document on 
which the plaintiff relies was not legally 
registered. But that question does not 
appear to haves been debated in the lower 
Appellate Court., | 
questions asthe appeal will be dismissed 
in accordance with the opinion of my- learn- 
‘ed brother. 

Mr. S.C. Bose; Babus Sitaram Banerji, 
Harendra Kumar Mukherji and Bejoy 
Prosad Sinha Roy, for the Appellants. 
` Mr. S. C. Maity and Babu Apurba ean 
Mukherji, for the Respondents, 

JUDGMENT: 4 
aaa CŒ, d,—This isan appeal ides 
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I need not discuss these 
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s. 15 ofthe Letters’ Patent arising Paa 
a diference of opinion between my learn ed. 
brothers Mr. Justice Cuming and Mr. - 
Justice B. B. Ghose. 

The suit was brought in August, 1919, > 
and the question before us is a question. 
of limitation under Art. 142 of Sch.. 
I of the Limitation Act. The facts: 
upon which the matter depends have re-! 
ference to-the grant of a reclamation lease - 
of certain land held undér ` Government 
in the Sunderbuns. It appears that” dé. 
fendant No. 1 obtained from Government: 


-a head lease on the 26th July, 1906. By the. 


terms of that lease he was under obliga-. 
tion to see that steps were taken to bring: 
part of thejungle land comprised therein - 
into cultivation upon certain terms and’ 
conditions which I need not now specifi-` 
cally refer to. Defendant No. 1 gave a. 
permanent lease of 100 bighas out of his land’ 
to one Kalachand in 1901. Kalachand, it- 
appears, took no steps at all to reclaim the: 
land but itis amatter which the Court of. 
first instance decided and on which, in my. 
judgment, there is no contrary finding by 
the District Judge, that that lease given to. 
Kalachand was a reality, that is to say, it- 
was-not a transaction which the parties 
thereto never intended to have any effect: 
It was not entered into merely for the pur- 
pose of some convenient or fraudulent de~. 
sign but wasa reality in the sense that one 
party paid his money and the other party 
intended to part with his rights under the’ 
léase. Kalachand having got his lease took’ 
no steps to reclaim the 100 bighas of jungle 
which he had in that way acquired and in’ 
that sense it may be said that the matter 
got no further than the paper transaction- 
by which he took a title to the 100 bighas. . 
‘The next point is this that the Govern- 
ment being diasatisfied with the progress 
as regards reclamation took steps by which’ 
they called upon defendant No: 1 to give up 
the land or at least to také a new lease on 
more stringent conditions. In point of fact’ 
anew lease on more stringent conditions 
was granted to defendant No.1, the actual 
land itself not being resumed or -interfered 
with. This was in 1907. 
- The first question which arises is whe- 
ther the cancellation of the original head 
lease and grant of the new lease put an 
end altogether to Kalachana’s title, | If 
that beso, it is an end of the suit. As Mr, 
Justice B. B. Ghose said:.“ The effect of 
this has been held by the Subordinate J udge 
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not to have interfered with. the rights of 


GOPAL OH ANDRA MATTI 4. MANYOHINI DAB, : 


Kalacland “under: the. ‘permanent lease. 
granted to him by defendant..No. 1. ‘This. 


has not'bsen controverted by’ the District- 


Judge on appeal.” In my judgmentit is 
necessary to take itfor the purpose of the 


present’ case that the under-lease granted 


to Kalachand did not come to an end -by 


reason of the transaction ` - between de- 


fendant No, Land the Government in 1907: 
-Kalachand having: taken no steps to 
comply with the requirements either under 


the: under-lease or the head-lease, defendant‘ 


No. 1 gave 'leasés -to defendants Nos. 2 and 


3 on the 18th November, 1908. .On the 2nd 


November, 1917, the defendant No. 3° and. 


later on- defendant ‘No,-2 parted with their 
interest to defendants Nos. 4 and 5,:but it 


was in 1908 that the title under which the 


defendants’ claim came firat’ into existence.’ 


Tn-1911 Kalachand sold his interest to the; 


t 


plaintiff andthe p] aintii brought: his. oa in. 


August, 1919, 


: Now, the questions upon which ike leane 
ed J udges- have differed-are really. two. The. 


first question is whether ° or not it is open 


to the plaintiff to say that he has shown in 


this case, first, that he has a-title'to this land ` 
and, secondly, that prior to 1908 no-one’ 
had interfered with it. by any. acts of pos-: 


session contrary to his right . 


- The second question is whether. that con-. 
tention, ifthe plaintiff makes it good, will. 


enable ‘him to escape the effect ‘of Art. 
‘Limitation Act,- 


142 of Sch. Ito -the 


Mr. Justice Cuming took the view that as: 


the plaintiff had-come -into .Court with an 


allegation that Kalachand. and his people. 


had possession in the fullest sense of the- 


word actively, clearing the land and living 
on it, the plaintiff ought not to be allowed 
to make a case that: up to 1908; when the 


defendants Nos. 2-and:3-came on the land: 


no-one was in actual possession at all. 
was also of opinion that’ that case would 
not-be a-good case -under Art:142,- 


He. 


The main question is whether that con-. 


tention, if proved, isa good answer to Art: 
142, ‘In my opinion it js. 
if the plaintiff 
the right to Possession of ‘the- land. was 
with him, it was jungle land and no one 
else was,-in-possession of .it-or interfering 


with it-in any way contrary to his -right, - 
‘then he has done what is necessary to- 


In my ‘opinion | 
shows that at atime when’: 


show that he wasin the eye of the law in > 


possession at “the time. 


There: is only one. 


rule of law. D in its a ‘there i ig 


aam MI 


suit ‘he was in possession. 


porting -to’ interfere, 
methat for the period before 1908. the 
plaintiff has ‘shown that Kalachand was in : 


ELE 


aon difference - “between land which, is 


ready for use or cultivation, land: “which: 
is under water and : “incapable of ‘any use,- 


ard land such as jungle-land: The plaintiff: 
hes always to show that he was in posses- ` 
sion within 12. years of suit and it will not- 
de forhim -tò show that within 13 or 14° 
. years before suit he was in possession of. 
the:land. But in the case of land which can- - 
is clear aw- 


not. be availed of at all, it 
that the plaintiff may show that he was 
in possession 14 years before suit, that the 


land was flooded over with water incap- - 
able of any further use and that his- pos- - 
session | accordingly remained down to with- 


in 129. years of the suit because no dis- 


turbance, of his possession ‘can in these . 
circumstances “be supposed. So too with’ 

‘jungle land such as this. 
ment, quite-true to say that it is not enough 


far the plaintiff to pfove his title. It is 
quite true to say that it is not enough for 
him to show that. 13 or 14 years ` before 


makea case by showing as an-additional 


. fact either that the land. in question -was ` ' 
incapable of possession by anyoneor that ` 
in-fact-no’ one was interfering with. his: 


right. It ‘is eal! not user, that has’ 
to -be shown. - 


“In this case the defendants’ case is that - 


wien they took the land in November, 1908, 


-it-was an unreclaimed jungle: that Kala- “: 
chand -w28 not iù possession and no ‘one 


was.in possession. If it be.true that the- 
plaintiff's predecessor-in-title 


sisting, and with which .no one was pur- 


poesession. I am of opinion that the con- 


tention: which -found .favour ‘with Mr. - 
Justice’ B.’B. Ghose-is correct, and that the .. 
cases cited in:his judgment establish the. 
proposition, which -he 
` authority is the case of Suresh: Chandra. 
' Mukherji v. Shitrkanta Banerjee. (6). > 
inthe judgmentof Mr, Justice Woodroffe and : 
in the judgment of Mr. Justice B. B. Ghose . 
. tte -law isso laid down and it: appears 
ta be consistent with first principles, laid . 
-down by the highest authority: l 

The next question is: whether’ in the cir-. 
Simbahe of, this case the pias ought: 


affirms. 


© 78 Ind. Oas. 679; 28 C. vw. N; 637; 51 O. 669; A; 
a R. uo Oal. Ir l i 


ka ~ 


It is, in my judg- 


But he can. 


Kalachand ` 
had a real ‘interest which was still sub- . 


‘then’ it seems to’ 


Another . 
“Both: 


La 
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to, be allowed to say that this land before 
1808 was in the actual occupation of no 
one. I may observe here that ‘there is no 
case of abandonment raised or proved to 
the satisfaction of either.of the Courts 
below.: I need hardly say that for the pur- 
pose of inferring abandonment the ‘nature 
and-character of the land are extremely 
impprtant. What is said is that- as the 
plaintiff ‘came to-Court with a case’ that 
Kalachand was ‘clearing and living on this 
jungle before 1£08, he ought-not to .be 
allowed now to fall back upon the proposi- 
tion that nobody was living on the land 
< atall. The chief authority for that contén- 
. tion’ on the part of the respondents is 
the decision. in the case of” Rakhal 
Chandra Ghose v. Durgadas Samanta. (1). 
Now, whether the plaintiff should be 


‘allowed to change his case orto fall back. 


upon an alternative case -depends upon the 
| circumstances upon the points at -issue and 
the way in which he has ‘pleaded: This’ is 
not one of those cases where it is perfectly 
certain that either the plaintiff or the 
defendant was in active possession. If you 
get land on the border of two -estates it 
may be perfectly certain that one or other 
of the two proprietors used it sometimes 
If the plaintiff adduces evidence that he 
was in the habit of using it, and defendants 
adduce evidence that it was always used by 
them and the plaintiff's evidence is dis- 
believed, it may be a strange thing to allow 
the plaintiff to fall back upon the supposi- 
tion that nobody was using it at‘all contrary 
to the: caseof both the parties.. But here 
the defendants’ own admissions have to be 
looked to, and the surrounding ‘circumstan- 
ces haveto be looked to. -In allowing the 
` plaintiff to proceed upon ‘the basis that no 
one was in active possession of this land in 
1908 oneis doing no’ more than’ giving the 
plaintiff the benefit of the case which 
the defendants from the first made. I 
think that thisis a matter in the Court's 
discretion, and that it would be wrong 
to shut the plaintiff out from putting 
his case onthe established facts. It hag 
been contended that the defendants might 
have proved that Government actually. 
resumed the land in 1907 but if they had 
any such evidence it would have- been 
adduced to disprove the plaintiff's title ` 
For these reasons it appears to methat 
_this appeal should’ be allowed. I am -en- 


tirely in agreement with the judgment of. 


‘Mr. Justice B:.B, Ghose in regard. to two 
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further matters. One is that the case should 
be sent back in order that proper steps 
may be taken to have a local enyuiry made. 
to show whether this land can be identified 
or not. If it turns out that the plaintiff. 
cannot succeed in proving that the defend- 
ants are in occupation of his land then no 
doubt the plaintiff's suit will fail. If, how- 
ever, he succeeds in ‘identifying the lands 
with those in possession of defendants, then 
there should be an enquiry asto the terms 
upon which the plaintiff should be givena 
decree for possession. He bought this 
property in 1911 when the defendants were 
spending money on it. In: considering this 
matter -it is not necessary for us to lay 


down in advance any general propositions. 


for the Court below but it will be for that 
Court to consider whether the defendants 


“are not entitled to compensation amounting 


toafull indemnity for the money which 
has been expended in improving ‘the land 
and perhaps even in respect .of interest 
thereon. The case must go back to the 
trial Court on these points. I think this 
appeal should be allowed ‘with costs and 
that the appellant should have the costs of 
the second appeal in this Court There 
should be no costs of the appeal before the 
District Judge. As regards the trial Court 
the costs of the whole suit will be dealt with 
by that Court after dealing with the case 
upon this remand. The decree of the trial 
Court is set aside and the case remanded 
as above-mentioned. > - Ee 
Suhrawardy, J.—I agree. The suit 
was instituted either in 1918 or 1919. The 
plaintiff, however, must prove his posses- 
sion within 12 years, before this date, 
namely, in 1906 or 1907. The defendants 
came upon the land in 1908. Their defence 
against the plaintiff's suit is that the plaint-. 
iff was not in possession within 12 years 
of the suit. They could not distinctly say 
as to who was in possession before they 
came on the land because they did not claim: 
adverse possession for overa period of 12 
years. The law as laid down by the learn- 
ed Chief Justice must hold that the plaintiff 
was in-possession before the defendants 
came upon the land. If the defendants’ 
case was that some one else was in posses- 
sion within 12 years, different questions 
would arise. Inthe circumstances of this 
case the only effective objection which the . 
defendants could have raised was with 
reference to title and it seems net to have 
been seriously contested in thé Court below 
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Tentirely agree in the order the learned’ 
Ohief Justice has made. l 
. Majumdar, d.—I agree in ‘the’ judg- 
ment which has just been delivered by my 
Lord the Chief Justice. 


AN. A. ‘Case remanded. 


MADRAS HIGH COURT. 

SECOND Crvin Appsat No. 409 or 1924. 

i -~ March 25, 1927. 
Present ‘-—Mr. J ustice Ramesam. 
B. GOVINDA AYYAR AND aNoTHEs— 
PLaINTIFF8— APPELLANTS a 
' versus 
B. SRINIVASA IYER AND ANOTHER— 
DEFENDANTS —RESPON DENTS. 
` Civil Procedure Code (Act V of 1908), s. 100— 
Numerous mis-statements in judgment—Findings not 
affected —Second appeal—Interference. 

: The fact that the judgment of the lower Appellate 
Court contains numerous mis-statements, is no 
ground for interference in second appeal where the 
main points made out in the judgment are not 
affected by these-mis-statements. [p. 377, col. 1.] 

Second appeal against the decree of the 
District Court, Chingleput, in A. 8. No, 168 
of 1921, preferred against that of the 
Court of the Principal District Munsif, 
Ohingleput, in O. S. No. 692 of 1919. 
© Mr. N. Chandrasekhara Iyer, for the Ap- 
pellants. 

Messrs. M. S. Vonciavemne Ayjar and K. 
Rajah Ayyar, for the Respondents., 
JUDGMENT. —This second appeal 
arises out of a suit for partition. The com- 
“mon ancestor of the parties is one Nara- 

yana Iyer and a pedigree of the family ap- 
pears at page 4 of the pleadings paper at 
the end of the plaint. Narayana Iyer died 
early in 1867. His eldest son Appaswami 
“alias Rama Iyer died in 1906. The second 


son Veeraswami Iyer died in ,1904. The- 


plaintiff's father -Venkatasubba Iyer died in 
.1872 and plaintiff is said to be- lis posthu- 
` mous son by his second wife. The plaintiff 
was, therefore, 45 at the time of the suit in 


1917. Ranga Iyer died in 1885 or 1886. The 


eldest Appaswami had three sons; -Srini- 
vasa lyer the lst defendant, Narayana 
Iyer the 3rd defendant, and Stibramania 
Iyer the 5th defendant. It is important t6 


mention that Narayana Iyerand Subramania 


Iyer claim to be adopted respectively by 
Ranga Iyer and Veeraswami Iyer. The 


District Munn E against these ale 


_ 
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“ Stes the second’ appeal. 
_sekhara lyer appearing for the plaintiff thile - 
admitting that the-question is one of fact 


several mis-statements 


ecquisitions. . 


-viz., Ex. 23. 
‘plaintiff a party. The District Judge in ` 


> 


tions and the. District Judgə. recorded no 


-Anding about them. The defendants plead- 
eda partition 50 years ago, 
‘the end of 1867 or beginning of 1868. The 


It takes us to 


Munsif found :that there was no division 
and. decreed the: plaintiff's suit. On appeal 
the District Judge reversed the Munsif's 
judgment on the question of division and 
dismissed the plaintiff's suit. The plaintiff 
Mr. N, Chandra- 


complains that the judgment of the Dis- 
trict Judge is vitiated by several mis-state- 
ments of fact and, therefore, contends that 


there ought to be a fresh finding. 


I think it must be admitted that there are 
in the. District 
Judge's judgment. In para. 9 he refers to 
Ex I which is dated 1873, and not 1893 


‘end Er. LV sales to lst defendant's father. ` 


But the sentence as it runs suggests that 


' they are sales by the widow of the plaintifi's 


etep-brother whereas Ex. II is the only deed 


. in favour of, the. lst defendant's father by 
‘the widow ` of the plaintiff's Shep bronner: a 
“This ° 


The District Judgė then says: 


chows separate acquisitions,” Ido uot agree 


-with the District-Judge when he says that | 


these three sales necessarily show separate 
If he was the manager of the . 
family they are consistent with purchase -by 


a- manager, but Ex. II being a purchase 


from the widow ofone of the members of 
the family suggests both a division and a 
separate acquisition. In para, 10 he refers to 
Ex 23-A and order ona claim petition. A 
decree was obtained against the 5th defend- 
ant in the Madras Small Cause Court and 
some property was attached by the decree- 
holder. The lst defendant's father and his. 


‘daughter Sestha Ammal filed two ‘claim 


petitions. Exhibit 23-A is theorder onone of 
them, namely, that by Seetha Ammal, but in 
the body it refers to both the petitioners. The 
claim petitions were allowed.’ The decree- 
holder filed two regular suits. Original Suits ` 


Nos. 212 and 213 of 1900.0n the file of the 


Poonamalle District Munaif's Court. These 
were disposed of by.a common Judgment, 
To neither of these is the 


para. 10 says: “Property belonging to all 


“the brothers attached. The~ brothers ob- 


jacted.” So far the statements are incorrect. 


‘The property attached did not belong to 


all the brothers, nor did all the brothers 
object. . It may he said that persons claim- 


376 
ing through two brothers of Appaswami did 
object, but.the rest of the .paragraph “says : 
“The divided status ofthe four brothers is 
‘proved. This wasin 1899,” and it.is cor- 
rect.: The last sentence “ There was no 
suit to set aside this order" is again wrong, 
‘The District Judge himself- refers to the 
suits following the claim petitions in the 
next paragraph, para. 11. Bis statement 
there that all the brothers. were parties is 
‘again erroneous. But the next statement 
that “it says that plaintiff and his step- 


brother executed division as between them-. 


selves © is correct. The next sentence 
“plaintiff was then represented by his 
mother” refers to the division and ‘is correct. 
“The last sentence in para. Il “she mort- 
igaged her properties and the Court held ‘it 
valid” is partly correct. Itis erroneous only 


_ to the extent that instead of ‘mortgaged’ - 


it ought to be ‘sold’. That is the very ‘sale 
‘referred to by the District Judge earlier 
in para. Y. In para. 12 of his judg- 
ment the District Judge says “the ‘deérée- 
holder brought property of 5th defendant 
to sale and it was brought by lst defend- 
ant.” Thissentence’ suggests that the Ist 
defendant purchased in- the auction-sale. 
. What happened was, 
hérself purchased in the auction-sale. After- 
wards she gave back the property to tha lst 
defendant under Ex. 7 and got her. money. 
But in spite of these mis-statements in paras, 
10, 11 and 12, the main point of the District 
Judge remains. Itis true that Exs. 23 and 
. '23-A are not binding on the plaintiff in the 
sense that he was a-party to~ them: -Théy 
are at least evidence that in 1899 -and 1800 
a division between all the brothers." was set 
up, also a subordinate division between the 
plaintiff and his elder brother was sét up 
and were found by the Courts in 1899 ‘and 
1900. They were also evidence of thè fact 
that-Rama Iyer set up'a mortgage from. the 
plaintiff and ib was upheld by the Courts, T 
recogniee the fact that the findings do not 
bind the plaintiff. But the possession of 
Rama Iyer ofthe- properties in respect’ of 
which he filed a claim petition must be 


taken to be adverse to the plaintiff .from 


1899. Butapart from the findings in 23 
and 23-A asale deed like Ex, If from plaint- 
- iff’s' brother’s widow to Rama Iyer is’ strong 
evidence of a state of division betweer 
Plaintiff's ‘branch‘and Rama Iyer’s branch. 
i‘do not at present wish to say anything 
‘about the ‘adoptions but if in 1899-and. 1900 


the present-5th defendant: claimed-to be-the’ 
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son of Viraswami and disclaimed -ány share 
in Appaswami's further acquisitions, that-is 
a circumstance which may be considered as ` 
to the status of the parties. Exhibit 23A also 
refers to Narayana Iyer, the present 3rd des 
fendant ‘as Rama Iyer’s brother's son; there- - 
by suggesting that he was the adopted son` 
of Ranga Iyer. Again lam not expressing 
an opinion about the adoptions. All that I 
am saying is that in the claim petitions and - 
in the regular suits it does appear that-the~ 
present 5th-defendant put forward a claim ` 
on the footing that he is the son -`of 
Viraswami Iyer and the present-3rd defend- 
ant was referred to as the son of Ranga Iyer 
and Appaswami Iyer claimed as purcbaser 
from the plaintiff's brothers widow. So- 
that, in spite of the mis-statements of the 
District Judge, I think the main point for 
which he referred these transactions referred 
in. para. 8, separate kachayats in the names 
of the: brothers Rangayya .and Viraswami in 
1883, Exs. 12 and, 12-A. These ‘documents 
show that on the dame date, Sth August, 1883, 
Ranga Iyer . and Viraswami Iyer ‘made 
payments to‘thevillage karnam for different 
lands though the patia for them stood ir, 
the name of Rama Iyer. That there is 
something significant in these and that-they 
suggest a separation cannot be gainsaid - 
though such indication can always be eks © 
plained. . It was for the District -Judge to ” 


“give such weight he likés'to the indications `i 
‘or the explanations. 
‘judgment he refers tothe ‘fact: of separate 


In para. 19 of his 


pattas in the name of the brothers and ‘there 


“iga patia ‘in favour of ‘the ‘plaintiff also. - 


That isa circumstance to which the ‘Dis 
trict Judge is entitled to give weight in 
spite of the fact that it is-not easy to’ un- 
ravel the dealings: with the lands and-the 


-pattas‘and to explain how lands which fall 


to some of the sharers’ according to the plea 
in the written statement happen to stand in - 
the names of other persons ‘according ‘to.. 


- the pattas.. The District Munsif -spent-¢on- 


siderable pains in pointing out these ` varia- 
tions between the pattas and the plea as to 
the original division. But thése variations 
are not necessarily inconsistent ‘with the 
plea of division. They are always explain- 
able, It is true that the District: Judge - . 
made no such attempt at.explanation, and 
to go into the explanation may not per- _ 
haps always be possible. But, all the same; ~ 


the fact that separate pattas in favour ‘of 


the brothers or the representatives of the 


brothers is @ matter which ʻa “Oourt 


= . 
sa 


r 
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considering the question -of division: ‘or . 


no division” is entitled -to. consider -and 
cannot be easily got rid of. In para. 
25 the District 
fact. that pdimash 658 is now in plaint- 


iff's.name, but if was at one time in the 
pattas of Ranga Iyer and his widow.. He - 


Aa 
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Judge refers to the” 


then considers the explanation given by. . 


the plaintiff, and+the-custody. of the pattas 


and apparently .was not satisfied with the. 


plaintiff's arguments resting‘onthem, This 
The result is that . 


he - is ‘entitled to- do. 
in "spite of certain mis-statements of the 
District Judge which were.relied on by the 
learned Vakil for the appellant 1 think the 
main point he makes out by. his reference 


to the various documents remain “and can-. 
not:be got rid of and it may-be said ‘that 


those.points are not strictly affected by the 
mis-conceptions and mis-statements he made 
aboutthem. I, therefore, accept the find- 
ing ofthe. District Judge and do not think 
it necessary tocall.fora fresh finding and 
dismiss the: second appeal with costs of the 
respondents :represented -by, Mr. 
rama-Ayyar. - 

The-second appellant will bə ‘liable -for 
the portion-of the costs. proportionate.to the 


Venkata- ` 


value of the items he has purchased and.the ` 


estate of the -lst appellant iù the hands of 
his representatives whoever .they are will 
be liable -for the ‘rest -of the -costs. The 
Ənd -appellant could prosecute -nd did 


prosecute his-appeal-only for. the-items :he . 


“ has purchased and .he was Hable. to pay 
stamp duty only to-that extent. 
ry duty will be-refunded -to him. 


VN. V. 
OFA: -N,- A. 


z 


Appeal dismissed... 


‘The excess 


". - at à rent of*’Rs. 21 per year. 
, Was 
| translated in these. words, 


cision 
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CALCUTTA HIGH COURT. 
. APPEAU FROM ORIGINAL Decegs No, 228 
_« ` oF 1925.. 
"June 21, 1927. 
Present: —Mr: Justice B. B. Ghose and ` 
“Mr. Justice Roy. 
RADHA. ee MANDAL—Cuaimant - 
: NO; 3—APPELLANT - 

Versus ; 

SURENDRA NATH GHOSAL AND OTHERS 
- — RESPONDENTS. : 
hind ‘acquisition Acquisition for purposes of. 
Municipality, whether for ‘purposes of Government’. : 
` Where land is acquired by Government ‘not-for the 
purposes of a Company but for a public -purpose, 
e.g., the construction of a road .in a Municipal area, 
it must be: considered to-have been acquired for the 
requirement of the Government; [p. 378, cols. 1 & 2.] 
Bejoy Kumar Addy v. Secretary of State for India 


wÙ, „explained. 


Per Ghose, J.—The Government of this. country is 
carried on by. different bodies and anything which is 
for a public purpose must be considered to be a 
purpose ‘of the Government of the country, e:g., Local 
self-Government. [p.-379, col. 1.] 

Appeal against the-decree of-the Presi- 
dent’ of the. Calcutta Improvement Tribun- 
al, dated the 15th of September, 1925. 

Mr. -Atul Chandra Gupta - (with him Babu . 


Radhika Ranjan Guha),-for-the Appellant. 


“Mr. Sarat Chandra Bose (with him Babus . 
Hira Lal Ganguly, Nirmal Chandra Das - 
Gupta, Saroj Kumar Maiti), for the Respond- 


ene: 


; JUDGMENT. me 
B. B. Ghose, J .—The question for de- 


effect to be.given to-a-contract contained 
in a‘maurasi mokarari lease, dated: the 8th 
April,:1889. Two persons, the appellant 
before “us and his. brother, granted a 
‘maurasi mokarari lease in favour .of the 
predecessor-in-interest of - the respondent 
A provision 
contained inthe lease which may be 
“ In. future, if 


l _ only for the purpose ‘of the Government, 


the land is acquired, then, out of the com- — 


pensation. awarded , -we shall get .8° annas 


as the malikani right, and you shall got 


. & annas `of the .compensation iù your 
' maurasi right. ” 
‘quired for‘a public purpose by a declara-° 
. ‘tion, dated the 16th November, 1920: ‘It 
“was for the purpose of constructing -what 
is called the new main sewer- Road from 


The ‘land had been:ac- 


Chetla to.the Ballygunge Railway Station. 
The brother of the appellant, Gopi Kristo, 
sold -his 8:annas interest of the malikani 
right to the lessee jn fhe year 1201, The 


+ ; 


‘in this appeal depénds -upon the ` 


378 


BADHA BINODE MANDAL V. BURENDEA NATH GHosAt. [105 I, 0.1927] 


appellant is, therefore, only. entitled to.the reason of the stipulation contained in the 


remaining $-annas share of the ‘malikani 
interest. The total amount of compensation 
awarded by the Collector was Rs. 46,000 
odd. The Collector apportioned the. com- 
pensation and, in his view, the appellant 


was entitled to one-half of the lessor’s: 


dues under the agreement in the lease 
which I have already recited. In accord- 


‘ance with that view, he made an award in. 


favuu® of Rs. 11,8656-1. The lessees 
asked for a reference to the Oourt under 

s. 18 of the Land Acquisition Act read with 
the Calcutta Improvement Act. The . mat- 


ter came for consideration before the learn-- 


ed President of the Calcutta Improvement 
Tribunal. That learned Judge held that 
the provisions ccntainad in the lease do 
not apply to the present acquisition. He 
held that the land had not been acquired 
for the purpose of Government and, there- 
‘fore, the- compensation money should ‘be 
apportioned between the parties as if the 
clause referred to in the lease had not 
existed. In that view, he held that the 
Appellant before us was only entitled to 
20 years’ purchase of the maurasi rent due 
to his share, or, in other words, Rs, 210 
only and the wholé of the balance of the 
compensation for the land was awarded 
tothe lessees. The lessor-claimant appeals 


against that judgment and order -of the. 


President: The ground on which the 
learned President bases his judgment. was 


‘that it has been held by this Court in the. 


case of Bejoy Kumar Addy v. Secretary of 
State for India (1), that a requirement for 
the Calcutta Corporation was not a require- 
ment for the Government and so a require- 
ment for the Board of Trustees for the im- 
provement of Calcutta cannot be considered 
as a requirement for Government, With 
great respect to the learned President, it 
. geems to me to be quite clear that the law 
was not laid down, as the learned President 
‘ considers it to have been in the. case re- 
‘ferred\to decided by this Court.’ “There, 
the Government was the lessor of the land 
ia question and the stipulation in the. lease 
‘was to this effect "If any portion or the 
*whole of this land be required for the Gov- 
ernment, we shall give up the same with- 
out any compensation. ™ The land was 
acquired for a public purpose, namely, 
for the purposes of the Corporation of 
Caleutta under the Land Acquisition Act; 


and it was held by the Oollector.that by 


(1) 84 Iid, Cas. 727; 40 0. L, J. 301, 


lease, the lessee was not entitled to any- 


_ thing and this opinion of his was confirmed 


by the District Judge on reference... What 
the High Court held was this, that pos-- 
session was not taken by the Government 
which’ was in the position of the lessor in 
terms of the lease; and when that was 
not done, it could not be said that the 
lessee had no interest in the land which 
was incapable of valuation. The position 


was the same as if in a lease by a landlord 


itis. stipulated that if the land is required 
for.the landlord's own purposes, the tenant 
would -give it up without. any compen- 
sation. If afterwards the land is acquired 
for any. public purpose, the landlord cecer- 
tainly could not have said that the tenants’ . 
interest was of no value and the tenant 

was not entitled to any compensation. It 
was distinctly observed in the judgment 
of Mr. Justice Woodroffe that the land was 
not taken in that case by enforcing the 
terms of the lease’ but it was acquired 
under the provisions of the Land Acqui- 
sition Act. That makes a world of differ- 
ences. If the Government had enforced 
the terms of the lease, the conditions of 
ejectment would have been ‘quite different 
from the conditions under which the land - 
was acquired for a public ‘purpose under 
the Land Acquisition Act, The argument, 
therefore, on which the judgment of the 
learned President is based does not appear 
to me to be of any substance. The learned 


- Advocate appearing for the respondents 


admits that he cannot rely upon the case 
of Bejoy Kumar Addy v Secretary of State 
for India (1) in support of the judgment of 
the learned-President. He contends that the 
stipulation contained in that part of the lease 
should be strictly construed as derogating 
from the ordinary rights of a grantee 
undera maurasi mukarari title. His con- 
tention is that under the ordinary law 
ihe Jandlord is only entitled to the capi- 
talised value of his own interest in the land 
after tke grant of the permanent lease, 
The stipulation expressly provides that 
if the land is acquired only for the purpose 
of Government, then ile compensaticn 
should be divided half and half; and his 
contention is that this land bad not been 
acquired for the purpose of Government, 
It seems to me to be difficult to give effect 
to his contention. Under the Land Acqui- 
sitlu Nn Act, lands can be acquired either 
for a-Sompany or for a public purpoee. 


bead 
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The learned Advocate for the appellant 
concedes that if this land had been acquir- 
ed fora Company, he would not be entitle. 
ad to rely on the stipulation contained 1n 
the lease. But when the land is not ac- 
quired for a Company but for public pur- 
poses, itmust ba considered to have been 
acquired for the requirement of the Gov- 
ernment. Itseems to me that this conten- 
tion is of considerable weight. The Gov- 
ernment of the country is carried on by 
different bodies and anything which is for 
a public purpose must be considered to 
be a purpose for 
country ; e.g , Local self- Government. 

In my judgment, therefore, the lessor is 
entitled to rely on the special provisions 
contained in the lease and under the terme 
of those provisions, he is entitled to the 
half share of the lessor’s interest reserved 
under the conditions set forth above, that 
is to say, he is, entitled to Rs. 11,563-6-1 
-as awarded by the, Oollector. The 
judgment and order of the Presideni of 
the Tribunal is, therefore, varied in the 
manner as aforeseid and the appellant 
is entitled to,his costs of this appeal 
ag well as the costs of the lower Court. : 

Roy, J.—I agree. 

A. N. A. p 
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Order varied, . 


at 


NAGPUR JUDICIAL COMMIS- 
A SIONER’S COURT. 
Srconp-Crvit Apegat No. 73 oF 1927. 
August 15, 1927. _ 
Present:—Mr. Kinkhede, A.J. C. 
DASHRATH—PLINTrF—ÅPPELLANT 
; versus. es 
TARAGHAND —DzsrancanT—RasPon DENT. 
Hindu Law —Widow—Gift by -widow, validity of— 
Te31s— Distinction between gift and alienation for con- 
- gideration—Consent of reversioner, effect of —-Recitals 


an gift deed, value of—Nature of estate inherited by 


| widow —~Alienation by widow —Absence of heirs, effect 
of—Reversioner's transferee, rights of —Hjectment sutt 
—Defendant a trespasser—Burden of proof of title. 
An alienee for value, of property froma Hindu 
widow has certain equities in his favour which d> 
not arise in favour. of a donee who is a mere 
volunteer, the reason for the distinction being that in 
“the case of gift, there isno room for the theory of 
legal necessity, as, on the face of it, gift is a voluntary 
act of transfer. Even the consent of the ‘ reversioner 
does not and cannot placeit on materially sounder 
basis because the very foundation, viz., the existenca 
ofa justifying cause such as legal necessity, whoss 
place is’ supplied by the reversioner's consent in ths 
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the Government of the, 
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case of transfer for valuable consideration is itself 
wanting in the case of“ gift. [p. 381, col..2] 

Bijoy Gopal Mukerji v. Krishna Mahisha Debi (1) 
lienne n Lal (3 i 

Abdullah v. Ram La and Pila Appa Nalw 
Babaji Naru Mang (45 NA, a ate 

A donee, whether from a widow or from a manager | 
of a joint Hindu family, acquires no title unless the 
gift is one occasioned by spiritual necessity or made 


- in the performance of indispensable acts of duty or 


religious necessity and relates to property, which 
ae aad a small portion of the entire estate. [p. 382, 
col. 2. n 

A gift by a Hindu widow if void ab initio cannot 
be validated by the subsequent consent of the rever- 
sioner. [p. 383, col. 2.] 

Mukund v. Laxman (10), followed. = 

The transferee of a reversioner can take up. the - 
defence open to the latter in a suit for possession 
property alienated by a Hindu widow. [p. 383, col. 


Sheikh Muhammad v. Ramchandra (19), followed: 

No importance can be attached to the recitals ‘in 
Hass ee gi A to the gift being justifiable unless 
the tru ereof is prove reliable evi 
e ve y evidence. [p. 

The restrictions on a Hindu widow's power of 
alienation are inseparable from her estate and their 
existence does not depend on that of heirs capable of. 
taking’on her death. [p. 381, col. 2.] 

Collèctor of Masulipatam v. Cavaly. Vencata 
Narrainapah (8) and Mukund v. Laxman. (10), fol- 
BE j ; i ' 

n an ejectment suit, as well as in sui 
declaration of title asa result of See as are 
3.145 of the Criminal Procedure Code, the defend- 


- ant, though a trespasser, is entitled to require the 


laintiff, who seeks to eject him 
i title superior to that of the decade: tp 383 
col, 2.1 ; 7 
. Appeal against the decree of the District 
Judge, Nimar, dated the 2!st December 
1926, in Civil Appeal No. 93 of 1926. ` 

Mr. S. B. Gokhale, for the Appellant. 
Mr. W. R. Puranik, for the. Respondent. 

- JUDGMENT.—This isan appeal by ` 
the plaintiff appellant who lost his suit 
in both the Courts below. His title to sue 
is based upon .a sale-deed dated 17th 
August, 1924, executed in his favour by 
Mansaram, Bholu and Behari, of whom 
Mansaram claimed to be a donee of the 
housein dispute undera deed of gift, dated 
95th May, 1921;executed in his favour by 
Musammat Ghisibai and Champabai, re- 
spectively the widow and “mother of öne 
Nagu Teli the admitted. last male holder 
The defendant-respondent is a -transfereg 
from one,Dr. Hasan Ali, under a deed- dated 
29nd July, 1924, who, in his turn, was a 
purchaser ofthe same house from Musam- 
mat Ghisibai as per sale, dated 28th Septem- 
ber, 1921. The sole question, as rightly 
put by the District Judge, is whéther 
the alleged giftis valid or void, because 
if the alleged gift of 25th May, 1921, he 
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Wood, “the. sale dated-28tb- September, 1921, 


can convey no title, whereas if the gift.in 
May is void, the gale in September is valid. 
The first Court found that Musammat 


Ghisibai was incompetent to make a gift- 


of her deceased husband's property -and, 


therefore, the same was void. It also held 


thatthe gift was :voidable-at Musammat 
e” Ghisibai's instance on the ground that it 


mm WAS induced by fraud, but that she did not 


avoid it, and further that it was not -fol- 


lowed by. delivery of possession. ‘The 


result of these findings was that the plaint-- 


iff’s right to.sue was negatived and ‘the 
claim dismissed. The lower 


Appellate. 


Gourt upheld the findings as to non- delivery : 


of , possession and non-avoidance of the 
gift: but held that the gift could not be 
invalid for non-delivery of possession, 
although itcould be -treated -ag valid for 


want ofavoidance by Musammat Ghisibai- 
and that unless it was found that the donor. 


by the reversioner's 


‘Musammat Ghisibai's lifetime. 


(108.1, 0. ir i 


Das (5) and- cases cited therein, and- it ig. 
urged that -the gift was altogether void’ 
and beyond the competence of a Hindu’ 
widow to make and could not be validated 
subsequent ratifica- 
tion and, therefore, the house continued 
to be the property of Musammat Ghisi-” 
bai, -in spite of the .gift, and, could- be: 
sold: away by. her for valuable consideras 
tion; and plaintiff was, therefore, not en-. 
titied to. any declaration .of his own title 
thereto, . 

A perusal.of the pleadings shows that. 
Nagu. Teli -hada lot of other estate and“ 
that the-same devolved on his death on 
his. widow Musammat Ghisibai .as his 
widow. His-mother, Masammat Champabai, 
had no interest in the property during’ 
The house. 


. İn suit was ‘thus not the only property’ 


was incompetent to make the gift, the 
`- plaintiff's claim ought to ‘succeed: -On: 
- this question, of Musammat Ghisibai’s. 


incompetence to make a gift of her hus- 
band's.property coming to her by inherit- 


ance, the learned District Judge held; 
that ‘the gift is void and could not be ratifi-- 
the next -reversioner by’ 
subsequently. -consenting to it on 16th. 


ed by Chunilal, 


August, 1924. The learned District Judge- 


drew'the conclusion that Musammat “Ghisi- 
bai was, therefore, free to sell away the 
house to ‘Hasan Ali in September, 1921, :as 


the property -remained unaffected by the 


gift of May, 1921, and thus the title ‘of.the 


defendant was upheld and the dismissal of | 


pau s suit maintained. 


The plaintiff has, therefore, come up in 
. ead appeal. It is urged on his behalf 


that the Privy Council decision in Bijoy’ 


Gopal Mukerji v. Krishna Mahishi Debi (1) 
which has been rightly interpreted in 
Kesho ‘Prasad Singh v Chandrika Prasad 


Singh (2) should have béen followed’ and: 


the plaintiff's claim decreed. On behalf 


of the respondent reliance is: placed, on the 


following cases reported as Abdulla-v':Ram 
Ial (3), Pila Appa Nalwade v. Babaji Naru 


‘reference to the spiritual needs 


comprized .in the inheritances but formed 
a fragment thereof. What proportion. 
ib formed of the entire estate’ there is. 
neither pleading nor proof-.to show it. Nor- 
is it. the’ case-of the plaintiff-appellant: 
that the gifted property forms only ,a very 
small -portion and that ‘the gift was made’ 
in the performance of indispensable. acts 
of duty or religious necessity. Compare’ 
Lakshminarayana v. Dasu (6). The gift in 
the present case was challenged as bèing in- 
duced by fraud, but,.the. donor's plea of 
alleged fraud was not made the subjeat 
of a suit by her to setasidethe gift or 
to get the deed declared as null and void. 
and of no ‘effect. According tothe Dis- 
trict Judge's findings it .must, therefore, 
stand. good on the ground of. non- -avoid- 
ance by-suit. 

The question, therefore, reduces itself to 


a question of a Hindu widow's competence 
to make a disposition of her husband's 


estate by way of gift. There is also no 
suggestion that the occasion of the dis- 
position was reasonable’ or proper with. 
of the 


- donor's husband according to the notions ‘ 


Mang (4) and Ram Sumran Prasadv. Govind . 


a) 34 O. 329; 110. W. N. 424; 5 GPL. J 334; 9 
Bom. L. R. 602; 17 M. L J. 154; 2 M'E, Tae A. 
L-J. 325; 34 I.. A. 87 (P. O.). R 

(2) 68 Ind. Cas 394; 2 Pat. 217 at p. 226 jagi L. T, 


797: A. I R. 1923 Pat. 122. D x 
_ (3) 12 Ind. Cas..601; 34A 129; 8 A. L. 7. 1318. 
<4) 4 Ind: Cas. 584; 34 B, 165; 11 Bom, L. R. 1291, 


prevalent amongst the Hindus. `L cannot 
in the absence of proof aliundeas to the 
truth of the recitals as held in Khub Lal - 
Singh v. Ajodhya Musser (7) attach aoy-im-. 
portance to thore recitals in the giit 
deed (which appears.to be merely formal) - 
wherein itis alleged that the donee having © ey 


5) 99 Ind. Oes. 782; 5, Pat. 646, A. 1. R. 1926 Pat. ' 
` 582; 7 P. L. T. 821. 
(6)-11 M. 288; 4 Ind. Dec.. (N. 8.) 201.. 
31 Ind. Cas. 433; 430. Sg; 22.0. L. Je 345, 
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performed the obsequies of the deceased 


KE ; 381 
by the widow for consideration, and as.such 


Naga and looked after the donors* and» the. principle laid down therein as to 


their comforts, they were. making -the > 
gift of their. own free will and ` pleasure - 


x * * * ja order ‘that the donee may 
become owner of . the property like them- 
selves with effect from the date of the gift 
(Bijaya, Aj Tareekh se Tum Kamil Malik 


Bajaya . Hamare Ho -Chuke). The words- 
“Kamil Malik Bajaya Hamare” are very- 


significant. They clearly. indicate that 
the donors purported. to clothe -the donee 
with only such title or proprictary rights 
as they themselves hd in the house. Itis 
‘quite plain that Musammat Champabai had 


:no proprietary or other interest of her own. 
to transfer, and the only interest which. 


‘Musammat Ghisibai had was. that of a 
_ Hindu widow in her husband's estate. 

In, Collector of Masulipatam v. Cavaly 
-Vencata Narainapah (8) their. Lordships of 
the Privy Council have said -that - “for 
religious or charitable purposes, or those 
which are supposed to condūce to. the 
‘spiritual welfare of her husband; she (tha 
widow) has a ‘larger power of disposition 
than that which-’she possesses’ for purely 
. ° wordly purposes’, In the absence of. any 
attempt on the part-ofthe Privy Council 
_todefine ‘the spiritual purpose’, the Indian 
Courts: have attempted-to suggest certain 


t 


. . restrictions or limitations to the meaning-- 


. Sideration. 


alienations.for value besing voidable at the 
option or election of the next reversioner, 
‘does not, in my Opinion, necessarily apply 
to the case of a gift which requires no con- 
The Court of first instance bas 
rightly pointed out that the -alienees for 
value-have certain equities ‘in their fayour, . 
but no such .equities arise in favour of 
donses who are mere volunteers, ‘The case 
of a gift thus stands on a different footing 
.from that of a mortgage, sale or lease, 
‘This .distinction is clearly pointed by the 
Allahabad and the Bombay High Courts - 
.in their decisions reported respectively in 
Abdulla, v. Ram Lal (3) and. Pala Appa 
Nalwade v. Babaji Naru Mang (4). ‘The 
‘reason forthis distinction is plain enough 
.and is not far.to seek; in the case of gift 
there isno room- for the theory of legal 
necessity; ‘on the faceofit, gift is á volun- 
-tary act of the transferor. Even the con- 
sent: ofthe reversioner to a gift does ‘not 
-and cannot put it on materially sounder 
: basis, because, the very foundation, namely,. 
. the. existence of a justifying cauśe— such 
-as legal necessity—whose place is supplied 
-by the reversioner’s consent in the case of 
. transfer for valuable considération, is itself 
- wanting in the case of.a gift. " 
. As pointed oùt by this Court in Mukund 


to be. attached to that expression by hold- -. v. Laxman (10) their Lordships of the Privy 
- -lnog-that “the spiritual purpcse should be ~ Qouncil in Collector [of Masulipatam v. 
- Buch -as is regarded by. the’ Hindu com- - Cavaly.Vencata Narainapah (8) laid down 
: munity as- reasonable and proper though ` that the restrictions on a Hindu. widow’s 
not.absolutely necessary.’’".Compare Vap- . power-of alienation dre inseparable from 
. pulurt Tatayya v.Garinalla Ramakrishnam- her estate and that ‘their existence does 
: ma (9). No attempt has been made. to - not‘depend on that .of heirs capable of 
-Justify the gift in question on any of these . taking on ‘her death... Drake-Brockman, 
‘grounds, Religious necessity or spiritual J.O., further observed in the said case 
, purpose being, therefore, out of the ques- . that this doctrine was applied in Narasimha 
tion, the gift cannot be justifiable and it - v. Venkatadri (11). where also, the plaintiff, 
~ Was, therefore, liable to be impeached. at asin thiscase, reliedon the gift. The result, 
_ the instance of the donor herself, and also ` therefore, if ene were to state itin the words 
by nécessary implication, of her transferee , of the learned Judicial Commissioner ig 
~for value’ under.a -conveyance dated yith:. that “a widow would certainly not be at 
: September, 1921, executed. by her and the libertytomake.a gift ‘ofimnioveable pro- 
- next reversioner Ohunilal (Ex. D 5) on the perty to a mere outsider like the plaintiff in, 
. ground of want of competency to make it. . the present case: in Choorameni Dasi v.. 
. The Privy - Couneil decision “in Bijoy . Baidya Nath Naik (12) a gift somewhat of 
- Gopal Mukerji v. Krishna Mahishi.Debi (1) that nature, being one to an idol, was’ 
- on which reliance is placed by the appel-. held to be ab initio void.” The learned 
dant was acase ofan ijara lease granted Judicial Commissioner was, no doubt, deal- 


: (8) 8 M. I. A. 529; 2 W. R, P. O. 61; 1 Suth. P.O.J,- (10) 5 Ind. Cas, 752; 6 `N. L. R. 48 at p. 48, j 
476; 1 Sar. P. O: J.-820; 19 B. R. 631.  - ii (11) 8M. 290; -9 Ind, Jur, 144; 3 Ind, Dec, (N.B). 
~ -(9) 6 Ind Cas. 240; 34 M. 288; (1910) M., W- N, 222. - 159. ' T : Ne ee 
8 M. L, T, 44; 20 M, L, 4... 798, 7 ihi ce 5 (12) 32 Q, 473, l va B 
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ing with the case of a plaintiff who sued to 
eject the defendant on the basis of a Will 
- made by a Hindu widow in his. favour in 
respect of property inheritéd by her from her 
father. The first Court had dismissed the 


suit on the ground that the testator’s life- - 


interest as a daughter came to-an end by 
her death,and her Will was, therefore, in- 
operative; but the District Judge held on 
` thesstfength of the Privy Council decisions 
in Modhu Sudan Singh v.-Rooke (13) and 
Bijoy Gopal Mukerji v. Krishna  Mahishi 
Debi. (1) (on the latter of which cases 
reliance is placed before me) that the 
Will was net void but voidable at the 
option of the heirs of the last male- 
holders and failing any such heirs atthe 
option of the Government, and in the end, 
decreed the claim. But the Appellate 
Oourt’s decree was set aside in second appeal 
by this Court on the ground that “a tes- 
tator could not bequeath property which 
he or she could not have alienated’ inter 
vivos” and that the suit being ‘an eject- 
ment suit “the defendant was entitled to 
rely not only.on his own possession but 
also on the jus tertii of the Orown if there 
be no heirs.” 
. 48* appear to me to lay down the principle 
which applies: necessarily to the present 
case, because here also, the plaintiff ‘in 
- order to oust him” (defendant).\‘relies on 
a transaction beyond the legal power of 
its author, 
tion prescribed by law * -* * * *", 
Tomy mind, this being a title suit, the 
plaintiff must succeedon the strength of 
his own title and the defendant, being 
in possession, is entitled to question 
the plaintiff's right of suit, even if he 
cannot make out his own title to the 
properly. | = 
On the basis of a gift made by a 
manager of a joint family of an item of 
joint family property on which a minor 
had a-share, the donee sued a person in 
possession. Both the Courts below gave 
him adecree. The defendant who wasa 
trespasser went up- inappeal to the High 
Court, and urged that the gift to the 
plaintiff was void ab initio. On the other 
hand, the plaintiff-respondent urged that 
the defendant himself having no right 
-to the property as he was a trespasser, 
could not question the validity of the gift; 
(13) 250. 1; 211. A. 161: 10. W.N. 433; 7 M. L. 
J.127; 7 Sar. P. 
(P.O) 
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These observations at page. 


-having even no title. 


incompatible with a deyolu- 


` posed to be. 
0, J. 194; 13 Ind. Dec. (N.s) 1 ' 
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‘and even supposing that he could do so, . 


the gift would be invalid only with res- 


‘pect to the minor's share and not with 
“respect to the shares of those who executed 


the deed of gift and who were not minors. 
Bayley, O. J., and Fulton, J., of the Bombay 
High Court held in that case: Kalu v. 


-Barsu (14) that “the plaintiff could not 


recover. The gift not being made from neces- 
sity, or for the performance of any pious 
duty obligatory on the minor or'the family, 


‘was invalid, and could not be given effect .. 


to even with respect to the shares of the 
donors.” They further held that “In an 


-ejectment suit, the defendant,though a treg- - 


passer, is entitled to require the plaintiff 


‘who seeks to eject him to prove that be 


has a superior title.” os 

The pregent suit, though styled a suit 
fora declaration of title, in view of the 
special order given by this Court as the 
result of proceedings under s. 145 of the 
Oriminal Procedure Code [Dashrath v. Tara- 
chand (15)] is, virtually, on the same level 
as an ejectmentsuit. “In both,. the plaint- 
iff must, in order to succeed, prove his 
title to be superior to that of the defend- 
ant, who being in possession holds the. 
stronger ground and may be a person 
Whether, therefore,’ 
the plaintif be: a donee from a widow, 
or, from a manager of joint Hindu family 
owning joint ancestral property, he acquires _ 
no title under it, unless the gift is, as 


' pointed out above, one. occasioned by. 


spiritual necessity or made in the per- 
formance of indispensable acts of duty or 
religious necessity and relates.to property - 


. which forms only a small portion of the 


entire estate. That the powers of a Hindu 
widow ever her inheritance’ could not be 
higher than those of a manager of a joint 
family, in the matter of making a gilt, 
of a portion thereof, is clearly stated -in 
Ram Sumran Prasad v. Gobind Das (9) 


“by Jwala Prasad, J., in the following words _ 


at page 676* of the report: l 
“She (widow) * * ‘succeeds as any 
other male .member to the entire estate 
of her husband (moveable and immove- 


: able) and takes possession of it @8 an 


absolute owner thereof, Her interest js 


“not in apy way limited nor does she Fold 


a life estate only as sometimes it issup- 
Only ber power of disposi- 
(14) 19 R. £03; 10 Ind. Dec. (x. 8) 939. 
(15) 89 Ind.: Cas. 514; 21 N. L. R. 191; 8 N. L. J. 69; 
A. 1. R. 1925 Nag. 297; 26 Cr. L. J. 1378. a 
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tion is a qualified one” and is analogous 


to the power of a male co-parcener in a. 


joint Mitakshara family, and the reason of 


this is in the nature of her relationship - 


with her husband.” The view of this Court 
negativing the power of a Go-parcener or 
manager of a joint family to makea gift 
even of his own share ofthe joint family 
property has been ‘enunciated in very 
emphatic terms in Ratan Patil v. Laloo 


(16:, Sobharam Teli v. Makdu (17) and 


Rao Vinayak v. Laxman (18). If it needs 
any more emphasis, I have only to state 
it in the words of Drake-Brockman, J. O., 
as used in the last- mentioned case that 
“the estate is wholly unaffected by it (gift) 
and in its entirety stands free of it.” 

In this state of the law, it could not be 
contended for.a single moment, on the 
authority of Kesho Prasad Singh v. Chand- 
rika Prasad Singh (2) relied on by the 
appellant’s learned Pleader before me that 
a gift by a Hindu widow of the whole of 
the property of her. deceased husband of 
which sheis in possession is valid against 
‘everyone except the reversioners. On the 
contrary, this Court has gone the length 
of holding that not only the reversioner 
but his transferee also can take up the 
defence open to him: Oompare Sheikh 


Muhammad v. Ramchandra (19). Much more - 


would a person whoisin the advantage- 
ous position of a defendant (never mind 
he may have no title of his own) be entitled 


to put the donee who comes into Court to ° 


assert his title based solely on a gift madé 
to him by a Hindu widow, to strict proof 
of his right to sue, on the ground that 
his donor had no legal competence to 
make it. l 


But if we were to look to Ex. D-5, re-' 


ferred to above, the’ position of the de- 
fendant is -much better than that of a 
trespasser. His transferor had taken a con- 
veyance of the house not merely from the 


widow Ghisibai but also from Chunilal 


the next reversioner. So, by the conjoint 
act ofthe widow and the next reversion- 
ary heir the defendant has succeeded in 
acquiring a title for valuable considera- 
tion which must necessarily be superior 
to that of the plaintiff as a mere donee 
from a Hindu widow. No doubt, after 
the date of the said conveyance as per 


(16) 10. P. L. R. 110. 

(17) 12 0. P. L. R. 63. 

(18) 44 Ind, Cas. 51; 14 N. L. R. 56 at p. 60. 
(19) 90 Ind, Cas, 74; A, I, R, 1928 Nag: 179, - 
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_Ex. D-5, the plaintiff had attempted to 


2Q 


secure and in fact secured-the ratification 
of the gift by or on the part of the next 
reversioner Chunilal, and obtained friom 
the latter’ a registered deed dated the 16th 
August, 1924; but that deed is of no legal 
consequence, for the simple reason tkat, 


the gift, being void and beyond the legal 


competence of the donor, could not_ be 
validated by subsequent acts cf rafffica- 
tion. As pointed out, in Mukund v. Lax- 
man (10) the gift was like the Will void 
ab initio and of no effect; as there can be 
no ratification of a void act. The mere 
execution of the deed, dated the 16th 
August, 1924, could not clothe the plaintiff 
with any higher rights than the gift ilself 
eould, 

Under these circumstances, I uphold 


-the decision of the Courts -below and 


dismiss the appeal with costs. The costs 

in-the Oourts below will be paid as alread 

ordered, ° A aa 
G R.D. Appeal dismissed, 
A. NJ A. 
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. —Precedents, duty of Judges to follow. 


The Solicitor’s lien in the High Courts of India is 
governed exclusively by the law as it existed in the 
English Courts prior to the passing of the Solicitors 
Act, 1860. The rule at common law that a Solicitor 
is entitled toa lien for his costs on property recover- 
ed or preserved by his exertions is applicable to Indias 


' [p. 388, cols. 1 & 2; p. 393, col. 1.] 


By virtue of his lien a Solicitor is entitled 1o ask 


‘for the intervention of the Court for its protection 


whenever he finds after recovering or preserving the 
property for the client, that there is a probability of 
his being deprived of his costs. [p. 390, col. 2.] 
Where a party attaches a decree which directs costs 
to the plaintiff, he has notice by that very fact that 
the plaintiff's Solicitors may be entitled to an attorney's 
lien on that fund for the amount oftheir costs, Ip. 
891, col, 2 = 
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| ‘A person attaching a'decree whether for-a sum of 


money or for costs attachesit subject to the lien of’ 


the Solicitor by whose efforts the decree has been 


- Obtained. [p. 393, col. 2.] 


- The fact that funds recovered through the exertions 
of a Solicitor have been paid into another suit with- 
out notice to the Solicitor, will not in any way inter- 
fere with the right of the Solicitor to.enferce his lien. 
[p. 391, col. 2.) 

(English and Indian Case-law reviewed. | 

Per Marten, C. J.—One of the essential elements of 


on™ efi ish system of law and procedure is that the 


Oourts should deem themselves bound by 
decisions of Courts of co-ordinate’ jurisdiction ‘and 
that it should not be left in cases precisely on all 
fours for one Judge to decide points of law ‘in one 
H for another in another way. [p. 385, cols. 
l & 2. 


Appeal against an order -of Mr. Justice 
Mirza. . l 
Mr. Kanga, Advocate- General, (with him 
Mr. Mulla), for the Appellants. . ; 
Mr. Maneksha, for the Respondents. 


JUDGMENT. - 
Marten, C. J.—This is an appeal from 
a judgment of Mr. Justice Mirza dismissing, 


inter alia, a summons taken out on Septem- - 


ber 27, 1926, in two Suits, Nos. 1405. of 1922 
and 3104 of 1925 by Messrs Tyabji, Daya- 
bhai & Co, attorneys for the plaintiffs 
Hansraj Tejmal in the first suit. That 
summons asked for a declaration that the 
applicants had a lien on the sum of 
Rs. 3,572-9-8 then in the hands. of the Sheriff 
of Bombay as received by him in Suit 
No. 3104 of 1945, and that by reason of 
that lien the Sheriff do pay the said sum to 


the-applicants in priority to the attaching - 


creditors Messrs. Jetha Devji & Oo. the 
plaintiffs in Suit No. 3104: of 1925. Mr. 
Justice Mirza dismissed the summons. The 
applicants, the attorneys, appeal. ' 

' The case raises a point of importance 
not only tothe attorneys of this High Court, 
but also to’ the public, as the question turns 
on whatis the exact right of attorneys in 
respect of. what is generally deseribed-as a 
particular lien on funds recovered in A 
suit by their exertions, I will call Suit 
No. 1405 of 1922 the first suit, and No. 3104 
of 1925 the second suit. The applicants 
were attorneys for the plaintiffs in the first 
suit, and on September 3, 1925, there was a 
preliminary judgment in their clients’ 
favour by which the defendants were ordered 
to pay the plaintiffs’ costs of suit to date; 
‘and the defendants’ counter-claim was dis- 
missed with costs. The plaintiffs’ bill of 
costs in the first suit was not taxed till 


‘September 13, 1926, on which date the- 


‘Taxing Master made hig allocatur award. 
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ing Rs. 3,572-9-8 to-the plaintiffs as. party: 
and party costs. On September 15,. 1926, 
the plaintiffs’ attorneys served that allocatur 


„OR the defendants. 


I ‘will now turn - to the second suit, 
viz., No. 3104 of 1925. In that suit Jetha 


| Devji & Co, whom I will call .the attaching 


creditors, had obtained a decree on -March 
1, 1826, against Hansraj.Tejmal, the plaint- 
iffs in the first suit. Stopping there, it will 
be noticed that this decree was after ‘the 
date of the preliminary decree in the first 
-guit, which presumably had been. obtained 


partly by the exertions of the applicants. / 


Then; on September-18, 1926, the. attaching 
creditors asked in their own suit for execu- 
tion, and they did so by asking that the 


Rs. 3,572-9-8, payable for costs in the first 


suit, should be attached, . 

Accordingly, by an ex parte order; 
made by the Prothonotary on September 
21, 1926, that decree in the, first suit was 
attached under O. XXI, r. 53, (1) (a), and 
the defendants in: the first suit were di- 
rected to pay to the Sheriff of Bombay the 
above sum of Rs, 3,572-9-8 in order that it 
might be applied in satisfaction of toe 
decree in the second suit. So far,the appli- 
cants had not made any application to the 
Court, but they had written to the defend- 
ants in the first suit on September -10, 
which was the same day as they served the 
allocatur, and they then stated that unless 
the money was paid the next day, viz., on 
the 16th, they would issne execution. The 
reply of the defendants’ Solicitors on the 
17th-was that they were writing to their 
clients, and in the meanwhile the applicants 
were asked not to issue execution as threat- 
ened and incur unnecessary costs. 


It was- not-apparently till September | 


24, 1926, that the applicants became aware 
of the ex parte order made by the Protho- 
notary on September 21, in the second suit, 
nor that the defendants in the first suit had 
in consequence of that order -paid the sum 


in question to the Sheriff of Bombay in ` 


the second suit. They got this notice by 
two letters from the defendants’ Solictors, 
dated September 24 and 25, which are at 
page 14 of the appeal paper-book, Having 
got this notice the Solicitors atone applied 
in theirown action for a charging order, 


viz., on Monday, September 27. According- 
_ ly on that-zame day an order was made. by - 


Mr. Justice Mirza declaring that the appli- 
cants had a charge on the.above sum in the 
hands of the Sheriff of Bombay, and that it 


~ 


{ 
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should nòt be paid to the plaintiffs in the 
second suit or otherwise dealt with without 
notice to the applicants. ee a 
On this same- September 27, the appli- 
cants took out a summons in both the 
first and second suits for`a declaration of 
lien and an order for payment, as I have 
already mentioned. That summons came 


on for hearing on October 8in Chambers: 


before the learned Judge. The course 
taken by the learned Judge appears to 
have been rather an unusual-one. We 
understand from Counsel that the point that 
in Bombay Solicitors have not got a lien 
such as existedin Ragland at Common Law 
-before the Solictors Act, 1860, was never 
even argued, and that the case was argued 
on the assumption that that lien as it is 
` called; existed. But the learned Judge in 
considering his judgment appears to have 
thought that that point was not settled law, 
and accordingly he proceeded to deal to 
some degree with the law on the point, and 
-in particular with the judgment of .Mr. 


Justice Taraporewala in. Ved and Sopher v. . 


Wagle & Co, (1). 


Now that particular judgment was a. 


reserved judgment of Mr. Justice Tarapore- 
wala reported in the-authorized law reports. 
It was a case exactly in point, and it was a 
case which really followed .the practice of 
this Court which had existed for a great 
number of years. I think, therefore, that 
Mr. Justice Mirza took an incorrect course 
in treating the matter as if it was still at 
large, and as if it was open to him to dissent 
from the. judgment of Mr. Justice Tarapore- 
wala. The proper course, I think, for the 
learned Chamber Judge would have 
‘been to have followed that decision with- 
out expressing, if he liked, any -opinion of 
his.own, and leaving it to the parties to 
appéalif they thought that that decision 
was wrong. That is the undoubted practice 
‘which prevails inthe English Courts, and 
the observations of Bir- Lawrence Jenkins 
in Hafizaboo v, Mahomed Cassum (2), ‘ap- 
proving of a similar course taken by Mr., 
Justice Batty in the Court below, show in- 
‘cidentally that.they should be adopted here, 
and for this very good reason, The Eng- 
lish system of law and procedure ‘is differ- 
ent from that. obtaining’ in. continental 
‘countries. One essential element of it.is 
-that the. Courts should deem themselves 
(13 88 Ind. Cas. 81; 49 B. 505; 27 Bom, L. R. 556; A. 
I: R: 1925 Bom. 351. . BA: 
~ (2) 31 B. 105; 8 Bom, L, R, 734. 
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_kound by decisions of Courts of co-ordinaté 


jurisdiction, and that it should not be left 
in cases precisely on all fours for Judge A 
to. decide points of law in one way and 
Judge B in an other. Think fora moment 
of the embarrassment that would be caused 
to the legal prefession and to the litigating 
public if there was no such thing as a set- 


‘tiled point of law, and if there could be no 


certainty as to what the decision on any 


point of law would be until after judg maiis . 


‘had been given. 

But passing from that, the ratio 
‘decidendi of the learned Judge seems to 
be largely based on the following two 
sentences: — 

“In the absence of such a Statute (Solici- 
tors Act, 1860) an attorney isin no better 
position in respect of his right to costs 


“against his client than would be an ordinary 


ereditor of his client unless the property 
attached was in his hands and was recover- 
ed or preserved by him in ‘the proceedings 
in which hé had become entitled to costs 
against his client. Such possession would 
confer a right of lien -for his unpaid costs 
on the property and would be regarded as 
a notice to the attaching creditor of. that 
lien.” NESE 

And “Except by consent of the client who 
must be regarded as the owner of the 
property Lam of opinion that the Court 
has no power to maké a charging order 
upon property. moveable or immoveable 
unless it be in its own possession, e. g., iù 
Property realised 
in execution proceedings by the Sheriff is 
‘also in asensein the hands of thé Court, 
but, different considerations would seem to 
apply to it.” Ti 


- As I read the learned Judge's judg- 
ment, he has, with all respect confused here 
the two, different descriptions of lien which 
-a Solicitor may have, viz., first, a possessory 
lien by reason of certain property like title- 


deeds being in his hands, and, secondly, 8 


particular lien which does not depend on 
actual possession of the property, but which 
-depends on ‘entirely different principles. 
Thosé principles I will now proceed to 


: state as briefly as I can. - ; 


In the. first place it must be clearly 


' understood that the rights: and duties of 


attorneys are in no way part of the indi- 
genous law or practice in India, Their pro- 
fession originates from. England; it grew 
up under the English Common, Law; and it 


. 
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is clear that it was the Common Law which 
governed their rights and duties in the 
King’s Courts established by the Supreme 
Court Charter of 1823, to which Courts 
our present Hight Court is the successor. 
We have recently in two important 
cases had to consider in this Court the juris- 
diction which we inherit from the Supreme 
Court.. It is clear, as has already been 
pointed out in Hirabai Jehangir Mistry v. 
mehaw Edulji Karkaria (3), and in the 
recent Special Bench case of Hatimbhai 
Hassanally v. Framroz Edulji Dinshaw (4), 
that the jurisdiction of the Court of King’s 


. Bench in England and that of the Courts of 


Equity in England were conferred upon the 
Supreme Court by, inter alia, cls. 5'and 36 
of the Supreme Court Charter of 1823, 
counting those clauses from the operative 


a 


part and neglecting the recitals, 


_ Turning, then, first, to the English Law, 


it is, in my opinion, accurately stated in 
Halsbury’s Laws of England, Vol.: XXVI, 
para. 1334, page 814, viz. :— - 

“A Solicitor is entitled to three kinds of 
Jien to protect his right to recoverhis costs 
from his client, namely:—(1) a passive or 
retaining lien; (2) a-common law lien on 
property recovered or preserved by his 
elforte; (3) a statutory lien enforceable by 
a charging order.” 

.The first of these liens seems to have 


-been the one which the learned J udge had 


in his mind, viz., in effect a possessory lien, 
This corresponds to s. 171 of the Indian 
Cantract Act. Passing that by and going 
next to the Common Law lien, this is thus 
“Cit iene at page 820, paras. 1342 and 
1343:— 
“A Solicitorhasat common law and apart 
from any order of the Court or statute, a lien 
over property recovered or preserved or 
the proceeds of any judgments obtained for 
the client by his exertions. This lien is a 
particular lien; it is not, therefore, available 
for the general balance of account between 
the Solicitor and the client, but extends 
only to the costs of recovering or preserving 
the property in question, including the 
costs of protecting the Solicitor's right to 


such costs, and of establishing the lien... 


The lien does not attach to real property, 


but, with this exception, it applies to pro- 


(3) 98 Ind. Cas.-949; 28 Bom, L. R, 1834; A.L R. 

1927 Bom, 22; 51 B, 167. - ; 
(4) 104 Ind. Cas. 8; 29 Bom, I. R, 498; A. I, R. 1997 

Bom, 278; 51 B, 516, 
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perty of every description...including costs 
ordered to be.paid to the client.” 

In O'Brien v. Lewis (5), it was held by 
the Court of Appeal that:— l 

“A Solicitor's lien for his costs upon costs 
ordered to be paid to his client by the 


opposite party in a suit remains, nothwith- 


standing such Solicitor having ceased to be 
the client’s Solicitor in the suit, and not- 
withstanding that he has taken the client’s 
body in execution under a'judgment against 


him for the amount of the Solicitor’s costs." . 


The fact that the judgments in that 
ease were delivered by those eminent 
Judges, Lord Justice Knight Bruce and 


‘Lord Justice Turner, shows that the deci- 


sion 1s of unquestionable authority. 
Numerous other cases prior to the 
Solicitors Act, 1860, were cited to us by 
the learned Advocate General in his ex- 
tremely lucid and careful argument. The 
earliest, I think, was in Welsh v. Hole (6); a 
decision inthe year 1779, Other decisions 
were Hx parte Moule, In re Dark (7), Barker 


v. St. Quintin (8), Sympson v, Prothero (9) 


and Hisdell v. Coningham (10). TA 


In 1860 the Solicitors Act came into 
force, and by s. 28 of that Act an attorney 
was given, inier alia, a lien upon real estate. 
As l have already pointed out,’ he did not 
possess a Common Law lien on realestate be- 
iore. But notwithstanding that Act it became 
important in many cases to appreciate whe- 
ther the attorneys still had their Common 
Law lien irrespective ofthe rights conferred 
by the Solicitors Act. The learned Judge, 
as I read his judgment at page 40, line 30, 
seems to have thought that this Act took 
away the pre-existing rights of the attorneys, 
This was not so. j | 

And this brings me to consider 
certain cases which aroseon the point as 
to what notice was sufficient to affect a 
third party with the: equitable claim or lien 


of the Solicitor. In Faithfull v. Ewen (11),, 


a decision of the Oourt of Appeal, an attor- 
ney who claimed a lien had actually approv- 


(5) (1863) 3 DeG. J. & S. 606; 32 L.'J. Ch. 665; 8 


L. T. 683; 9 Jur. (N. s.) 764; 2 N. R. 5386; 11 W. R, 


973; 46 E. R. 772. 

(6) (1779) 1 Dougl. 238; 99 E. R. 155. 

(7) (1821) 5 Madd. 462; 56 E. R. 972. 

(8) (1844) 12 M. & W. 441; 1D. & L. 542; 13 L.J, 
Ex 144; 152 E..R. 1270; 67 R. R. 391. 

(9) (1857) 26 L. J. Ch. 671; 3 Jur, (nN. 8.) 711; 5 W, 
R. 814; 112 R. R. 438. 

(10) (1859, 28 L. J. Ex. 213; 118 R. R. 908. 

ay (1878) 7 Ch, D. 495; 47 L, J, Oh. 457; 37 L.T, 
805; 26 W, R. 270, 
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ed a mortgage in favour of other 
parties on the fundsin question without 
specifically claiming that he was entitled to 
a-lien in priority to that mortgage in re- 
spect of his own costs. It was held by the 
Appellate Court that as the mortgagees had 
notice of the suit, they must be presumed 
to have known the rights of the Solicitor 
of the plaintiffs, and that his charge ought 
not to be postponed to the mortgage, he 
not having been guilty ofany misrepresen- 
tation or concealment, 

Then, in Cole v. Eley (12) the plaint- 
iff assigned to a third party a sum due 
under’a decree. There was no proof that 
the third party had express notice of the 
Solicitor’s claim, but it was held by the 
Court of Appeal that the assignee (the 
third party) being aware that the subject- 
matter of the assignment to him was 
money recovered in an action, in which 
the Solicitor had acted for the plaintiff, 
must be taken-to have had notice of the 
Solicitor’s: rights in respect: of his costs, 
and, therefore, was not “a purchaser for 
value without notice ” within the meaning 
of the Solicitors Act, 1860. There Lord 
Esher, M.R. said (page 351*) :— 

“ It is unnecessary to go through all the 
cases cited. The case of Fuithfull v. Ewen 
(11) in this Oourt undoubtedly decided 
what Collins, J., in the Court below, said 
that it decided, viz., that notice that the 
subject-matter of the assignment is the 
subject-matter ofa suitamounts to notice 
_to the assignee of the existence of the Soli- 
citor's right toa lien. Such notice pre- 
‘vents an assignee from being a ‘purchaser 
for valve without notice.’ 
that any of the other cases cited are to the 
contrary of that decision, and several of 


them appearto supportit. As long as that. 


decision is not overruled, it stands as the 
law, and it appears to me to govern the 
present case. Therefore the appeal must be 
dismissed. ” 


Lord Justice Kay said (page 351*) — 

“When the purchaser took an assign- 
ment ofthe money recovered in the ac- 
tion, the charging order had not been made. 
Before the decision in Faithfull v, Ewen 
(11) the question thus raised might be an 
arguable one ; but that case decides that, 
to defeat the assignment to the purchaser, 
. (12) (1894) 2 Q. B. 350: 63 L. J.Q. B,682 9R. 539: 

L. T. 892; 42 W. R, 561. ws 


“Page of (1804) 2-Q, B [Ba] aM 
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it is not necessary that he should have 
notice of a charging order, but it is suffi- 
cient that he should know facts showing 
that the Solicitor might be entitled to a 
lien,” - 

Then, two other eases, wiz, In ‘re 
Born; Curnock v. Born (13) and Inre Meter 
Cabs, Ltd. (14), show that this right of 
the Solicitors is no new right, nor is it 


conferred for the first time by the Balia. 


tors Act, 1860. It was held in In ^e 
Born; Curnock v, Born (13) that, as. the 
charging order applied for in that 
case conferred no new right, but was only 
a cheap and speedy mode: of enforcing 
the Common Law lien on the company’s 
share of the fund in Court, which lien ex- 
isted prior to the winding-up, the Court, 
in the exercise of its discretion under the 
Statute, would: make the order. There Mr, 
Justice Farwell says (page 435*):— 

“It is also contended that having regard 
to the winding-up, I ought not now to 
give the applicants a charge under the 
Statute. But though this application is 
under the Statute, it is very material. to 
consider whether, if I make a charging 
order, [am thereby giving the applicants 
a new right, or merely enabling them more 
cheaply and speedily to enforce: a right 
they already possess. Now, it is plain that 
they have acommon law.lien on the Com- 
pany 's share of the fund in Court for the 
amount of their costs. It would be mon- 
strous if this were not so, as the Company 
would never have recovered the money 
without their exertions. It resembles the 
zase of debenture:holders who have to 
allow a liquidator's costs when they take 
she benefit of his exertions, and itis clear 
shat justice calls for such a, lien. Now, 
this common law lien has notbeen abrogat- 
ed by the Statute—Haymes v. Cooper (15) 
or affected by the winding-up, and al] Í 
am really asked to do is.to give the statutory 
charge in aid of the already existing com- 
mon law lien, which is prior to any right 
of. the Official Receiver or liquidator.” 


In In.re Meter Cabs, Ltd. (14), a 
Solicitor was employed by a Company to 
establish a claim in an arbitration. .Pend- 

(13) (1900) 2 Oh, 433; 69 L. J. Oh, 669; 49 W, R, 23; 
&3 L. T. 51. 


14) (1911) 2 Ch. 557; 105 L. `T. 572; 56 S. J. 36. 
Pis) (1864) 33 Beay. 431; 33 L. J. Ch. 488: 10 L. T, 


67; 10 Jur. (N. 8.) 303; 12 W. R, 539; 55 1. R. 435; 140 
203. ; 


R. R. 203 
*Page of (1900) 2 Ch—| Ed]. = 
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ing the arbitration the company went into- - 
liquidation, and shortly after, the Solicitor 
with the sanction of the’ liquidaters com- 
promised the claim for £29 which was paid 
to him and credited to the liquidators. It 
was held that asthe £29 was recovered by 
the éxertions of the Solicitor in the arbitra- 
tion he hada Common Law lien thereon 
for his costs of recovery, including the 


KE Nahan d prior to the liquidation. Mr. 


Justice Swinfen Eady (as he then was) 
said (page 559*) :— 

: ‘It is clear that at common law a Soli- 
- citor is entitled to a particular’ lien, which 


_is capable of being actively enforced, on a ` 


- fund or on the fruits of a judgment T6- 
covered by his exertions for the costs of 
recovery, or those immediately incidental 
thereto. In this case the proceedings were 
by arbitration, co that thereis no question 
of any statutory charge under the Solicitors 
Act, 1860 (23 & z4 Vict. c. 127), s. 28. 
Now the common law lien prevails notwith- 
‘standing the bankruptcy of the client. 
There are many authorities: to this effect.” 

He then cited. Guy v. Churchill (16) where 
Lord Justice Cotton said (page 4917) :— 

“The lien of a Solicitor-is grounded on 
‘he principle that it is not just that the 
client should get the benefit of the soli- 
citor’s labour without paying forit. 
the Official Receiver wishes to get the benefit 
of the: Solicitor’s exertions by which the 
£298 7s. 1 d. has been recovered, without 
paying for them.” l 
“And Lord Justice Lindley said (page 
4927) :— 

. “I agree and have nothing to add. Ib. is 
right that they who get the benefit of the 
recovery of money should bear the expense 
of recovering it.” 

- Turning next to the law in India, 
in my opinion, it is equally clear, for, 
subject to any Statute to the contrary, we 
should naturally follow the Common Law 
of England on this particular point. In 
Devkabai v. Jefferson (17) thisis clearly 
laid down by Sir Charles Sargent. He 
says (page 253{) :— 

“Tt is to be borne in mind that the 
Solicitor’s lien in the High Courts of India 
‘is governed exclusively by the law. as it 
existed in English Courts béfore the pass- 

51 bs W (1887) pn OB D, 489; 56 L. J. Ch. 670; 57 L. T. 


217) OB: Sun: 10 Ind Jur, 422; 5 Ind. Dee, (N. 8.) 553, 
~*Page of (1911) 2 Oh —[ Ed. 

Page of RER 35 Ch. D. «tay 

lags of 10 B.—[Ed.] 
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ing of 23 and 24 Vie., Chap. 127 (the 
Solicitors Act, 1860), by ‘which that lien’ 
* was very much extended. By that law 


the Solicitor had a len for his costs on 
any funds or sum of money recovered for, 


or which became payable to, his client in. 


Sa 19 


the sult. 

lt is true that in that. particular 
case the alleged lien failed. Butthat was 
because it was held that the particular 


fund in question had not been recovered by 


the aid of the Solicitors. 


Then, in In re Tyabji & Co. (18) Mr. 


Justice Tyabji said (pages 550 51*) :-- 

“As to the general jurisdiction of the 
Court, it does not seem to me that there 
can ‘really be any doubt that the High 
Court now possesses the summary juris- 
diction which is sought to be invoked. 
The Solicitors and Attorneys of this Court 
have always been regarded by the H gh 
Court, a3 in some sense, Officers of the 
Court, and, therefore, entitled to special pro- 
tection for the payment of their-costs.”’ 

Then, in Haji Ismail & Co v. Rabia- 
bai (19) Mr. Justice Macleod stated (page 
108537) :— 

“The rule at common law that a Solici- 
tor is entitled to a lien for his costs on 
property recovered or preserved by his 
exertions has always been sal wen by this 
Court.” 

Later, again, in Ved and Sooner v. 
Wagle & Co. (1) comes the decision of Mr. 
Justice Taraporewala which I referred to in 
the beginning of my judgmėnt. ` 

Turning next to the Calcutta authori- 
ties, they are to the like effect. -One of 
the latest is Harnandroy Foolchand V. 
Gootiram Bhuttar (20), a decision of Mr. 
ae Rankin, who states (pages 1074- 

“Now, the lien of an attorney for his 
costs upon property recovered or preserved 
is not only one of the oldest doctrines of 
law, but one which is baséd -on very 
manifest justice, and the objection to the 
order that 1 am asked to make is that, 
although the law which prevails here recog- 
nises the Solicitor’s lien, I have no juris- 
diction to make such an order as this þe- 
cause there is nothing in the Code or in 

(18) 7 Bom. L. R. 547. 


(19) 4Ind. Cas. 135; 11 Bom, a, R. 1062; 34 B. 


4, 

(20) 54 Ind. Cas. 691; 46 O. 1070. 

*Page of 7 Bom. L. R.—| E 
TPage of 11 Bom. L. a ] 
tPage of 46 O mja] 
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the Rules that enables me to make a 


direct order for payment to the attorney.” 
Then, after considering that objec- 
tion, the learned Judge in fact? made an 
order for that payment. 
The older Calcutta authorities are to 
the like effect. I may refer in particu- 
lar to Khetter Kristo Mitter v. Kally Pro- 


sunno Ghose (21) -where Sir Lawrence ., 


Jenkins, after stating the nature of the 
right with the conciseness and clearness 
which one generally finds in his judgments, 
says (page 890*) :— ; 

- “These principles appear to me to be 
the clear result of the authorities in Eng- 
land; and founded, as they are, on justice, 


equity and good conscience, I see no reason . 


why they should not apply in this country.” 
. Other cases in Calcutta where the 
principles have been applied’ are Supra- 
manyam Setty v. Hurry Froo Mug (22) and 
On Nazim of Bengal v. Heeralall Seal 
23). ; 

“TI next come to eertain cases where it 
is said that a different view was arrived 
at in England. The first case is Hough 
v. Edwards (24). But when one comes to 
look to the facts in that case as reported 
in the Law Journal, it will be found that 


there the Solicitor put forward two claime:. 


first, for what he described an extra costs 
in a particular action, and, secondly, for 
business done in other matters. As regards 
the first claim, that was referred to the 
Taxing Master, and it was disallowed. So 
that claim failed on the facts, for the 
Solicitor had not incurred those costs. As 
regards the second claim, that was for 
business not done in the suit, It was, 
therefore, for a general lien, and, as I have 
already stated, the Solicitors’ lien, which 
we are now dealing with, viz., their com- 
mon law lien, does not extend to their 
general costs for all business done for 
their client, but only to costa in connéc- 
tion with a particular suit in which the 
money has been recovered. Naturally, 
therefore, the Court in that case rejected the 
claim of the Solicitors. 


Then, in: Shaw v. Neale (25) it was 


en 25 O. 887; 2 O. W. N. 508; 13 Ind. Dee. (N. 8.) 578. 
92) 14 O: 374; 7 Ind. Dec. (N 8.) 248. 
(23) 10 Bom. L. R. 444. 
(24) (1856) 1 H. & N.171; 26 L. J. Ex. 54; 2 Jur. 
(N. 8) 814; 156 E. R. 1164; 108 R. R. 506. 
(25) (1858) 6 H. L. O, 581: 27 L. J. Oh. 444; 4 Jur. 


(N. s.) 695; 6 W. R. 635; 108 R. R. 205; 10 E. R. - 
1 


` "¥Page of 25 O0- [Ed] 


TYABJI DAYABHAT & 00, V. JETAA DEVJI & 00, . 889 


held that a Solicitor’s lien did not extend 
over real estate. That is the only signi- 
ance of that case. The mere use.of the 
word “estate” in the liead-note and judg: 
ment may at first sight. be ambiguous, 
Eut it is clear on looking at the facts that 
the estate there referred to was real estate 
and not personal estate. : i 
Then, much reliance was placed on 
North v. Stewart (26). Now, it mus 
borne clearly in mind that that was a case 
of Scottish Law. Scottish Law does not apply 
in England, nor does it apply in India. 
The question which their Lordships had 
to consider was whether under Scottish Law 
such an arrestment, as it was called, was 
established on the facts as would found 
jurisdiction in the Scottish Courts to enter- 
tain the particular application which they 
kad in fact entertained. Col. North in 
that case was the unsuccessful party in a 
suit brought against him by one Welsh in 
the English Courts, who recovered judg- 
ment with costs. And the real point in 
the cage was whether the Solicitor’s lien 
for costs was of sucha natureas to pre- 
yent the decree vesting in the person in 
whose favour if was made. It was held 
that the decree was after all the client's 
decree and not the Solicitor’s and, therefore, 
there was sufficient property in the decree- 
tolder to found an arrestment so as to 
give the Scottish Courts jurisdiction, 


-Lord Watson, who -was himself a Scottish 


Law Lord, states at the beginning of his 
judgment (page 460*) :— e 

“ I have seen no reason to doubt that the 
judgment appealed from is in accordance 
with Scotch Law." 

Lord Herschell acquiesced in this, and 
in the course of his judgment he expressly 


“states that the rights as between the Soli- 


citor and his opponent were in no way dealt 
with by the decision of the House,_and 
thatin particular the question whether the 
charging order obtained by the Solicitor 
Ład: a retrospective effect was expressly 
left open. The fact that certain passages 
in the judgments of Lord Halsbury and 
Lord .Watson, if left unexplained by the 
context, might lead to some doubt, really 
becomes immaterial when one sees exactly 


‘what'was the point for.a decision’ before 


their Lordships. That they ever by that 
decision intended to depart from the well- 


_ (26) (1890) 15 A. C. 452; 63 L. T. 718. 
“Page of (1890) 15 A, O.— [Ed] 


380: 
recognised principles attaching to a Soli- 
citor’s lien, and that, moreover, without 


any citation of the leading authorities 


on the point, I donot for one moment be- 
lieve. 

There were two more cases which 
were cited by Mr. Maneksha. In Francis 
- y. Francis (27) the Solicitors’ claim was 
disallowed. But that was for this reason. 

rustee in that case had committed a 
breach of trust by a wrongful investment 
of money. Thé Solicitors, Messrs. Hichens, 
were fully aware of it. Consequently, -al- 
though the fund that was improperly. -in- 
vested was afterwards realized, it was held 
that the Solicitors could not claim any 
lien upon that fund inspite of any exer- 
tions of theirs in recovering it. I take it 
in effect that having notice of this breach 
of trust they were in no better position 
than their client who committed the breach 
of trust. Consequently, their rights would 
be postponed to those of the cestue que trust 
in the suit, om : 

In Turner v. Letts (28) the person who 
had employed the Solicitor was a tenant 
for life, and had afterwards died. It 
was held on the facts of that particular 
case that this tenant for life could not. 
give as against the remainderman a .valid 
lien in favour of her Solicitor as regards 


certain specific chattels, to wit, title- 
deeds. ` ; 
Both these cases depend on their 


particular facts, and do in no way ‘mili- 
tate against the general principles of 
law. 

Confronted, then, with this formidable 
line of authorities in England and ‘in 
India, it is not surprising that eventually 


the defendants’ Counsel was forced to con-, 


cede the existence of the general propo- 
sitions which are enunciated in those cases. 
But conceding that, he contended, first, that 
it was not competent for the Court to make 
a charging order here in favour of the 
Solicitors. Secondly, that even if the Court 
could, such order would not affect the 
rights of third parties acquired bona fide 
and without express notice of the Solicitors’ 
lien. And, thirdly, the jurisdiction of the 
Court to enforce a Solicitor’s lien and to 


(27) (1854) 5 DeG. M. & G. 108; 43 E R. 811; 104 R. 


, 47: 

(28) (1855)20_ Beav. 185; 52 E. R. 573 on appeal 
(1855) 7 DeG. M, & G. 243; 24 L J. Ch. 638; 1 Jur, 
(x. 8.) 1057; 3 W.R. 4947109 R. R. 97; 44 E. R. 95. 
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make a charging order is discretionary, and 


that on the facts of this particular case 
the Court was justified in refusing to exer- 
cise the discretion in favour of the Soli- 
citors and in referring them to a separate: 
Bult. - : 

Now, as regards the first point as to 
the jurisdiction to make what is called for 
short a charging order, I think Mr. Manek-., 
shais correct in thinking that the exact. 
expression “charge ” is obtained from the 
actual wording of s. 28 of the Solicitors Act, 
1860, and that that particular word is not. 
an apt one to describe-a Solicitor’s com- 
mon law lien. But having regard to the 
lapse of time, one can well-understand 
how our Court has come to adopt tha form: 
of summons in use now-a-days in England 
to enforce that right. And when one comes 
to consider what right a Solicitor has, quite - 
apart from the Act of 1860, to enforce his 
lien, it will be found that the matter be- 
comes one of mere wording. Thus, in 
Halsbury’s Laws of England, Vol. XXVI, 
page 822, para. 1344, the law is, I think, ac- 
curately stated in dealing with the enforce- 
ment of a common law lien. It is stated:— 

“ By virtue of his lien the Solicitor has a 
right to ask for the intervention of the 


‘Court for its protection whenever he finds, 


after recovering or preserving the property 
for the client, that there is a probability 
of the client depriving him of his costs, 
He is, therefore, entitled to apply to the 
Court for an injunction against his client. 
restraining the client from receiving pay- 
ment without notice to himself,. or, if the 
fund is in Court, for an order for-pay- 
ment thereout of his costs. He may also 
give notice of his lien to the party liable to 
his client who thereupon becomes liable 
to the Solicitor if he subsequently pays 
the client without regard to the Solicitor’s 
lien. Ifthe money in respect of which the 
lien is claimed is already in the Solicitor’s 
hands, he may retain therecut the amount 
of his costs, and pay over the balance to the 
client.” 

Now, in the present case the charg- 
ing order at page 21 of the paper-book 
which was made by Mr. Justice Mirza de- 


‘clared that the applicants should have 


a charge on thesum in question, and it 
was further ordered that that sum should 
not be paid to the plaintiffs-in the second 
suit without notice to the applicants. The 
second part, therefore, of that order is pre- 
cisely whatis stated in the above passage 


gr 
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from Halsbury, viz., that the money is not 
to bə paid without notice to the client. 
But there is this exception in the present 
ease that the form has been varied becanse 
the moneys had already been paid to-the 
Sheriff of Bombay in the other suit, and, 
therefore, the order purported to direct 
that the money should not ba paid to tha 
plaintiffs in the other suit without notice to 
the Solicitors. 

This particular complication I would 
prefer to put on one side for a moment 
and to consider the matter from the point 
of view supposing the money had not been 
paid by the defendants in the first suit to 
the Sheriff of Bombay, That being so, 
I think there would clearly have been 
power in the Court to make an order re- 
straining the plaintiffs from receiving pay- 
msnt without -notice to the Solicitors. 
Whether the particular form of order in 
use, which is taken from Seton, 7th Edn., 
Vol. Il, page 1042, should not be modified 
is a matter which had better be discussed 
in another place. ButI take it thatif the 
form of declaration was altered to this 
effect that the applicants as the Solicitors 
employed by the plaintiffs were entitled to 
an attorneys lien on a sum of £......... 
dirested to be paid by the defendants in 


the suit, and then followed an order that- 


that sum should not be paid to the plaint- 
iffs, or received bythem without notice to 


the Solicitors, then I take it that no valid’ 


objection could be taken to that form of 
order. It is only the use of the word 
“ charga which may create a misleading 
impression. As I hava already said, that 
is takan from the Solicitors Act, 1860, and 
that Act does notapply here. But ib is 
quite wrong to argus that because- that 
Act doss not apply, that, therefore, the Soli- 
citors should get nothing at all. 

J wish, however, to emphasize that 
this case does not depend on the effect 
of that charging order. Supposing it had 


not been made, we have yet to consider - 


the summons of September 27, 1926, which 
was very prudently taken out in both suits, 
and which asked for-alien and payment 
to the Solicitors of the sum in question. 
No technical objection can be taken to that 
particular summons, and, therefore, irres- 
pective of whether the charging order was 
in precisely the correct form or not, it is 
tomy mind clear thatthe first objection 
taken by the respondents’ Counsel cannot 
prevail, for the Court would have jurisdic- 
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tion to make the order asked for by the 
summons seeing that the fund is still 
under its control in one of tha two 
actions. 

It was next said that the respondents 
were bona fide parties, who by their dili- 
gence had acquired this fund without 
notice of the Solicitors’ right. It was frank- 
ly conceded—and I think rightly conceded 


as it was bound to be—that this quae" 


of notice was the crux of the whole case. 
Now, inthis connection I do not shrink 
for one moment from stating positively 
that where a party attaches a decree, which 
directs payment of costs to the plaintiff, he 
has notice by that very fact that the plaint- 
iff's Solicitors may. be entitled to an attor- 
ney’s lien on that fund for the amount of 
their costs. In my judgment that would 
be clearly s0, supposing the fund was a 
mere sum for damages. A fortiori this 
must be so where the fund, as here, consists 
solely of costs directed to be paid, Simi- 
larly, if there was a fund in Court, the 
cases that I have already cited establish 
a similar proposition tomy mind beyond 
question. 
the cases which decide that the mere fact 
of there bsing a fund in Court is sufficient 
to give notice to the third party of the 
possibility of a Solicitor being entitled to 
a lien for his costs, Really the respond- 
ents in ths present cass are very much 
like the Official Receiver in the case 
referred to by Lord Justics Ootton and 
Lord Justice Lindley in Guy v. Churchill 
(16). Toey want to obtain this fund without 
paying the psraon by who3e exertion the 
fund was recovered. 

1 would, accordingly, hold that the 
respondents here had notice of the attor- 
neys common law lien when they attach- 
ed the decres in question, and that 
accordingly their contention that they 
were bona fide holders without notice can- 
not prevail. 

Farther, as the fand -is still under the 
control of the Court, viz., in the hands 


of the Sheriff, there is no difficulty in do- : 


ing justics and equity in this case. Ifonce 
the fund had left the control of the Court, 
different considerations might arise, as to 
which I say nothing. But the circam- 
stances whether the fund is in the one 
suit or whether it is in the other, ought 
not, in my judgment, to interfere with the 
rights of the attorneys in the present case, 
In this connection I would observe that the 


I, therefore, need not deal with ` 
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respondents have succeeded in getting this 
fuad paid into their own suit without 
giving any notice to the attorneys of what 
was proposed to be done. I do not say 
that they were not strictly entitled to do 
so under the existing practice. The Advo- 
cate-General raises no objection tothe ex 
parte order which the Prothonotary actual- 
ly made. IJ only say that that order was 


ade without the party really affected, viz., - 


the Solicitors, ever having been heard. 
Therefore, that is an additional reason why 
we should decline to part with the money, 
if, after hearing them we think that the 
Solicitors were prima facie entitled to he 
paid their dues. 

That brings me to the third point 
argued, viz., that the power of the Court 
to enforce a Solicitor’s lien is a discretionary 
one and that the learned Judge wasright 
in refusing in the present case to exercise 
it in favour of the attorneys. In my judg- 
ment, however, this is a particularly clear 
andsimple case for enforcing the Solicitors’ 
lien. Iam further of opinion that there 
is nothing substantial in the contention 
that the parties ought to be left to a 
separate suit. That contention is really 
founded on this, that in the affidavitin 
support of their application the attorneys 
contended that there had been fraud and 
collusion between the defendants in the 
first suit and the attaching creditors. 
If that contention had been persisted in, 
I can well-understand that the parties must 
have been left toa separate suit. Charges 
of fraud and collusion cannot be decided 
on a summons in Chambers. But in fact 
the attorneys did not persist in that claim 
before the Chamber Judge, and the learned 
Judge really gave’his decision on what he 
conceived to be the legal rights of the 
attorneys. . 

I appreciate that some difficulty has 
arisen because, having decided that in 
effect the attorneys had no legal rights, the 
Judge then gave liberty to the attorneys 
to establish their charges of collusion and 

fraud, if they so wished, in a separate suit. 
And he put them on terms to begin that 
suit within a short space of time. They 
were, therefore, forced to bring that suit, 
but exactly what the nature of the suit 
was to be is not altogether clear from the 
judgment. It would be no use bringing a 
suit merely on charges of collusion and 


fraud, unless some relief was to be obtained 


as a result of it. Ifit was a common law 
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action for fraud claiming damages, I could 
But if the action was also to 
establish their common law lien, then 
surely they would have been met at once 
by the judgment on the present summons, 
and it would have been said that the matter 
was res judicata. ButI need not go further 
into that. < 

It follows, from what I have already 
stated, that in myjudgment the learned 
Judge's order was erroneous and cannot 
besupported, Insaying this, I have not the 
smallest doubt that if instead of hearing 
this case in Chambers, and then giving 
judgment on a point, which we are told was 
never contested by the respondents, viz., as 
to the existence in Bombay of a Solicitor’s 
common law lien, the learned Judge had 
adjourned the case into Court and had had 
the benefit of the arguments that have 
been addressed to us, he would have arrived / 
at identically the same conclusion that we 
have arrived at, because the law on the 
point isto my mind overwhelmingly clear 
and leaves no roomfor doubt. Our judg- 
ment merely establishes what has been the 


law and practice for. over one hundred 


years in India, and in England for even a 
longer period. i ; 
In connez2tion with Counsel’s arguments 


‘T should like to say that Mr. Maneksha's 


able argument on behalf ofthe respondents 
has been of no less assistance to us because 
in the result it was unsuccessful, and that 
we particularly appreciate the way in which 
he conceded points which were really in- 
arguable, and concentrated his argument on 
points which he could fairly ask the Court 
to consider. That reminds me that there 
was one ‘point of his based ons. 73 of the 
Civil Procedure Code which I had intended 
to notice, In my opinion that section does 
not apply, because here the Solicitors were 
not, and could not be, attaching creditors. 
They had no decree in their favour, What 
they had, as Ihave already pointed out, 
was an attorney's lien. Therefore, there 
was no question oftheir coming under that 
section, or of there being any rateable 
distribution or otherwise. It has already 
been pointed out in othercases that we have 
to construe strictly the terms of that 
section in any particular case. 

As regards costs, Mr. Maneksha plead- 
ed that his clients were fighting in the 
interests of the public, and that, moreover, 
the judgment in the Court below was large- 
ly based on contentions which in fact their 


t 
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Counsel never advanced. But there is also 


the point ofview of the attorneys to be, 


considered. It would be quite wrong for 
anybody to form the view that-an attorney's 
lien is opposed to the true interestsof the 
public. On the contrary, in my opinion, 
it is in the interests of the public that 
that lien shouldexist. A somewhat similar 
lien is given by the Legislature to Pleaders 
under s. 30 (b) of the Bombay Pleaders 
Act, 1920. Itis also quite impracticable 
forus to accede tothe argument that the 
respondents should not pay the. costs of the 
appeal because the judgment in the Court 
below was erroneous. . 

In - these circumstances, I would allow 
the appeal, and set aside the order of the 
learned Judge, and makean order in the 
terms of the summons. of September 27, 
1926, and direct the respondents to pay the 
costs of this appeal and in the Court below. 
There will further be a direction that these 
costs are to be added to the amount for 
which the Solicitors are entitled to a lien. 

Blackwell, J.—I am ot the same 
opinion. This Court has, as long ago as 
1886 in Devkabai v. Jefferson, (17), laid 
down, the law as regards the Solicitor’s 
lien in a case*ofsthis kind. .At page 253* 
Sir Charles Sargent pointed outin a passage 


to which the learned Ohief Justices has 


referred, that the Solicitor’s lien in the 
High Courts of Indiais governed exclusive- 
ly by the law asit exisied in England 
befure the passing of the Solicitors Act, 
1860, and that the Solicitor had a lien 
for his costs on any funds or .sum of 
money recovered for, or 
payable to, his client in the suit. 
- “A Solicitor’s common law lien must not 
be confused with a Solicitor’s possessory 
lien. The common law lien is, in my opinion 
accurately defined in Halsbury’s Laws of 
- England, Vol. XXVI, -ss. 1312 and 1343, 
pages 820-1, to which the learned Chief 
- Justice has referred. Authorities for the 
proposition that it includés costs ordered 
to be paid to the plaintiff are, among 
others, Exparte Bryant (29) and O'Brien v. 
Lewis (5). The mode ofenforcing a lien 
is also dealt with, I think accurately, ins. 
1344 of the same-volume of [lalsbury, to 
which the learned Chief Justice has also 
referred. me A, 

I think itis clear that; so long as the 
Court has control over the funds, the lien 

(29) (1815) 1 Madd. 49; 56 E. R: 19. 
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party, such as the assignee of a decree or 
an attaching creditor of the Solicitor’s client 
even though thethird party had no ex- 
press notice of the lien.. This seems to. 
me to be plain from the decision in Cole 
v. Eley (30). At the bottom of page 1835, 
Mr. Justice Charles said:— | 

“It-is clearin the present case that Read 


had notice of the Solicitor's right tomqdaqee +s 


It may be that he had no express uotice,. 
but ‘the question is whether he was in the 
position of a person who had actual notice 
that the right to a lien existed? In my 
opinion the authorities are decisive that 
he had notice, for he knew that he was 
buying a judgment-debt. Suppose {this 
had been -the case ofa fund in Court. 
It is plain that in such a case the assignee 
would. be treated as having notice,” 


_ Then, Mr. Justice Charles referred to 
thejudgment of Sir John. Romilly, M. R. 
in Haymes v. Cooper (15) and he wenton 


‘to say that the Master of the Rolls there 


treated the fact of there being a fundin 
Court as amounting to notice of the exist- 
ence of the Solicitor’s lien. ‘He then refer- 
red to the decision of the Court of Appeal 
in Faithfull v. Even (11) and” ex- 
pressed the opinion that the same con- 


‘siderations apply to the case of a judg- 


ment debt. The decision of the Court of 
Appealin Cole v. Eley (12) is to the same 
effect. it follows in my judgment from 
this decision. that any person attaching a 
decree, whether for a sum of money or for 
costs, attaches it subject to a lien of the 
Solicitor by whosefefforts the decree has 
been obtained. 


The authorities relied upon by Mr. 
Maneksha in his able argument do not, 
in my oOpinion,assist him. Hough v. Edwards 


(24) really was acase dealing with the 


Solicitor’s general lien. It was not a case of-a 
particular lien sought to be exercised by 
a Solicitor over a fund obtained or pre- 
served by him ina particular suit.. Tk ére- 
fore, it has no application to a case of this 
description. a: 

Shaw v. Neale (25) was a case which dealt 
only with the question of lien in regard 
to real estate, and thatalso in my judg- 
ment has- no application to the present 
case. 


As regards North v. Stewart : (26) which 
(30) (1894) 2 Q. B, 180. ake 
“Page of (1894) 2 Q. B—[Ed] . .. 
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was strongly relied upon by Mr. Maneksha, 
that case, when examined, merely laid 
down this, that a Solicitors lien upon 
costs decreed: does: not prevent anattach- 
ment by other persons having claims. 
That principle was not disputed by ithe 
Advocate-General in this case. 
v. Stewart 26) did not decide any ques- 


— tisi priority, or deal with what the 


position would be if a Solicitor having a 
lien sought to enforce by the asistance 
of the Court`his lien in priority to an 
attaching creditor. z 

In this Court a question similar to the 
one now before us was decided by Mr. Justice 
Taraporewala in'Ved and Sopher v. Wagle 
& Co., (1). The head-note of that case is as 
follows:—_ . 

“W, & Co, having obtained a decree in 
asuit filed against N. H., the decree was 
attached by their own jJudgment-creditors, 


V. and S.. A few days later the solicitors 


who had acted for W. & Oo. in that suit 
and in certain partnership litigation 
obtained charging orders for their costs 
against the same decree. : 

“Oa a question arising as to the rights of 
the parties claiming to be entitled to the 
sums paid to the Shériff in execution. 

“Held, that the Solicitors were entitled 
to enforce their lien in priority to the 
attaching creditors, so long as the money 
attached remained within the jurisdiction 
-of the Court.” ' 


Mr. Justice Taraporewala in an exhaus- 
tive judgment, after reviewing the autho- 
rities, many of which have been relied 
on by Mr. Maneksha in this case, said 
with regard to the case of North vs Stewart 
(26) (pages 512, 513*):—. . 

“But it does not follow from these 
observations (that is the observations of 
Lord Watson in that case) that once the 
property is attached’ by others, the lion 
of the Solicitor comes toend. The judg- 
ments of the other Lords clearly show that 
their whole attention was given to the 
point whether the attachment in the first 
einstance could be levied or not and 
mot as to the effect of the attachment if 
the Solicitor claimed to exercise his lien 
as against the ı moneys so attached. For 
. that the decision in Shippey v. Grey (31) 
is quite clear, This decision is later in 
date than the decision in Hough v. Edwards 
D (1880) 49 L. J. O. P. 524; 42 L. T. 673; 28 W. 
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(24) and Mercer v. Graves (82), referred to by 
eLord Watson in North v, Stewart (26), and 
in my opinion. Shippey v. Grey (81) lays 
down the correct principle and is in no way 
in conflict with the decision of: the House 
of Lords in North v. Stewart (26).” 

I think Mr. Justice Taraporewala's deci- 
sion accurately lays down the law appli- 
cable to a case of this kind and I respect- 
fully agree with him. 

Farther, I respectfully agree with the 
learned Chief Justice in his observations 
upon the useof the word “charge”. I also 
think that it is not a very apt expression 
having regard to the fact that the Solicitors 
Act, 1860, does not apply in India, It is 
claimed, however, that the Court can declare 
that an attorney has a lien on muney in 
Court, and that is what the summons in 
this case at page 1 of the- paper-book asked 
the Court to do. Quite apart from the 
charging order which was made, the fund 
was still under control of the Court, That 
being so, the Court could, in my opinion, 
give effect to the attorney's lien as asked in 
the summons above referred to. I think it 
is clear that the attaching creditors in this 
case, from the very fact that they were 
attaching the decree for costs, had notice of 
the attorney's lien, and that the Court in 
such'circumstances ought, if satisfied that 
such lien exists, to give effect to it, the 
fund still being within the control of the 
Court. 


Marten, C. J.—We think this is a 
case for the employment of two Counsel 
having regard to its importance which the 
learned Judge himsslf recognised in the 
Court below. | | i 

A farther question has now arisen as 
regards the Sheriff's poundage, We have 
not got the defendants in the first suit 
before us. Accordingly, what I am going 
to say is without prejudice to any conten- 
tion that may hereafter be urged by them 
but prima facie it would appear that they 
not having paid the judgment-debt, it would 
be for them to pay any poundage charges 
of the Sheriff under the order for attach- 
ment which was obtained by the attaching 
creditors on September 21, 1926. 

We -are told, however, that only the 
precise sum awarded for costs to the Solici- 
tors, viz., Rs. 3,572 9-8, is in the hands of 
the Sheriff, and that he will deduct his 


(32) (1872) 7 Q. B. 499; 41 L. J. Q. B. 212; 26 L. T 
551; 20W. R. 605. 
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poundage therefrom. We, accordingly, under which the. appellant can be called 


think that the proper order is to direct the, 


respondents, who are responsible primarily 
for putting the Sheriff of Bombay in motion, 
to pay any sum which the Sheriff of Bombay 
so deducts for poundage. But that will be 
without prejudice to the rights of the re- 
spondents to. recover that sum from the de- 
fendants in-the first suis, or alternatively to 


stand in the shoes of the plaintiffs in the — 


first suit as against the defendants in that 
first suit. 

Lastly, it appears that the applicants 
have received a sum of Rs, 250 in respect_.of 
costs. They are willing to give credit for 
that in arriving at the sum in question. 

ALN. A. Appeal allowed. 


PATNA HIGH COURT.. 
First Cryin APPRAL No. 284 or 1922. 
July 26, 1926. 
Present :~—Mr. Justice Ross and | 
Mr, Justice Kulwant Sahay. 
DEBI LAL SAHU AND oTHeRS—PLAINTIFFS 
— APPELLANTS 


Versus , 
GOSAIN KOLESHAR GIR AND CTAE .8s— 
DEFENDANTS— RESPONDENTS. 
Court Fees Act (VII of 1870), Sch. I, Art. 1— 
Appeal—Court-fee, proper, paid on memorandum of 


appeal—Amount decreed in excess of amount claimed 


—Additional Court-fees, whether can be required. 

Where in an appeal upon which proper Court-fees 
have been paid a judgment is passed under which 
a larger amount is found due to the appellant than 
the amount for which he had paid Court-fees, the 
office cannot refuse to draw up a decree in terms of 
the judgment and there is no provision in the Court 
Fees Act under which the appellant can be called 
upon to pay- additional Court-fees in respect of the 
excess amount found due to him. . 


Mr. Janak Kishore, for the Appellants. 

Mr. L.-N. Singh, Government Pleader, for 
the Crown. < 

ORDER.—We have heard the learned 
Vakil for the appellant and the learned 
‘Government Pleader forthe Crown. We do 
not find any provision in the Court Fees 
Act under which the appellant may be 
called upon to pay additional Court-fee 
upon the amount found due under direc- 
tions contained in the judgment of this 
Court. The judgment having been pass- 
ed, tbe office cannot refuse to draw up 
the decree in terms ofthe judgment, and 
as no, provisions have been pointed out 


upon to pay additional Court-fee, the 


decree must be drawn up without payment 


of any additional Court-fee. 
Z. K, Order accordingly. 





BOMBAY HIGH COURT ~A: 


ORIGINAL OlviL JURISDICTION APPEAL No, 75 
oF 1926. 
March 15, 1927. 


Present: —Sir Amberson Marten, Kr., Chief. 


. Justice, and Mr. Justice Blackwell. 
BAI MEHERBAI SORABJI MASTER—~ 
_ APPELLANT 
vETSUS 


PHEROZSHAW SORABJI GAZDAR— 


RESPONDENT. 

- Presidency Small Cause Courts Act (XV of 1882) 
ss. 22, 25, 41--Suit for ejectment and rent—Institution 
of suit in High Court—Plaintiff, whether can he 
deprived of his costs—-Proceedings under Chap. VII 
whether ‘suit —Surrender of possession after filing of 
suit, effect of—Revision—Interference with order as 
to costs. 

A plaintiff who institutes a suit for ejectment in 
a High Court cannot be deprived of his costs under 
the provisions of s. 22 of the Presidency Small Cause 
Courts Act inasmuch as asuit for ejectment is not 
cognizable by a Small .Cause Court and proceedings 
under Chap. VII of the Act for recovery of posses- 
sion of immoveable property are not ‘suits’, within 
the meaning of the said section, [p. 397, cols 1 &2.] 

Krishnasami Chetti v. Natal Emigration. Board (1) 
and Tyeb Beg Mahomed v. Allibhai (2), followed. 

A suit begun asa suit in ejectment combined with 
& claim for rent and for compensation does not by 
reason of the fact that possession of the premises ig 
surrendered after the institution of the suit, cease 
to be a suit in ejectment, but remains such up to the 
termination of the suit. Tp. 399, col. 1] * 

Proceedings for recovery of possession of immove- 
able property by way of summons under s. 4] of the 
Presidency Small Cause Oourts Act, are merely per- 
missive, and not compulsory. [ibid.] 

The High Court will interfere in revision with the 
exercise of discretion by a lower Court as to costs 
where there has been any misapprehension of 
eel violation of any established principle. [p. 398, 
col. 2. š 

Laxmibai v. Radhabai (3), followed. 


Appeal against the judgment of Mr. 
Justice Fawcett, dated the 26th July, 1926. 
Mr. Kanga, Advocate-General, (with him 
Mr. Maneksha, for the Appellant. 
Mr. J. H. Vakeel, for the Respondent. 


JUDGMENT. 
Marten, C. J.—This appeal is one only 


“asto costs, But it raises questions of some 


importance as between suits in the High 
Court and suits in the Small Causes Court. 
The plaintiff and defendant were land- 


om, 


i plied witb. 


-the garage were separate tenancies, 
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lord and tenant. On September 25, “1925, 
the plaintiff gave a notice to quit by Janu- 
ary 1,1926. That notice was not com- 
Accordingly, 
6, 1926, this suit. was‘filed in the High 
Coŭrt claiming (a) ejectment ; (b) rent from 
April 1, 1925, to Decembér 31, 1925, and 
com pensation thereafter at Rs. 500 per 


` month ; and (c) Rs.30as rent forthe garage 
a? wuta eptember 1, 1925, to December 31, 


1925; and compensation thereafter at Rs. 50 
a month. The letting of the main building, 
viz., the first floor thereof, and the letting of 
The 
total under (b) would be Rs, 1,542, and under 
(e) Rs. 175 calculated up to January 29, 
1926. 

On January 19, hè writ in the High Court 
suit was seryed. On Januaty 29, the de- 
fendant vacated both premises. Between 
January 19 and 29,he paid in all Rs. 400 
Which was appropriated i in satisfaction of 
claim (c) as regards the rent for the garage, 
and as to the balance for compensation for 
thé month of January in i of the first 
floor under claim (b), 

-The suit came on for hearing as a Short 


Causeson February 2. Itwas adjourned for 
. four weeks. 
ant was ordered to ‘put in his written state- 
‘ment. 
it came on for hearing on March 9. Sab- 


Then, on March 2, the defend- 
‘It was adjourned.again, and then 


stantially, the written statement contended, 
first, that the standard rent was not Rs. 144 


as claimed by the plaintiff, and, secondly, 


that in the past the defendant had paid rent 
at the agreed amount under the tenancy, 

which amount exceeded the standard ‘rent, 
and, therefore, the plaintiff had been over- 
paid. 


I should now explain that in December: 


1925 the defendant had filed a Small Cause 
Court suit to recover Rs. 1,800 in respect 
of this alleged excess over the standard 
rent, That suit came béfore the Chief 
Judge on January 29, 1926, when he held 
that the defendant was only entitled to-re- 


. eover Rs. 170. On February 9, the Judge 


reduced that amount to Rs. D on the 


eground of a slip in the previous’ order. 


There was an appeal to the Full Court of 
the Small Causes Court and a cross-appeal. 
Both those then were pending when the 
High Courtsuit came on for hearing on 
March 9 before Mr. Justice Fawcett, 

It appears that'on that date issues. were 
raised ;. (1) whether the suit was res judi- 

cata having regard to the suit in the Small 


.on. January. from the defendant. 
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Causes Court; (2) whether, if so, the pre- 
pent suit was maintainable ; and (3) what 
amount the plaintiff was entitled to recover 
On March 12, Mr, 
Justice Fawcett gave a detailed. judgment 
holding that the suit was not res. judicata. 
He. said :— 

“The first issue that was raised is: Whe-. 
ther this suit is res judicata having regard 
to the Small Cause Court suit. In my 
opinion the answer is clearly in the nega- 
tive on this ground that the Small Oause. 
Court is not a competent Court to try the 
present suit within the meaning of s. 11 of. 
the Civil Procedure-Oode. The present suit 
is one for ejectment which is outside the 
jurisdiction of the Small Cause Court.” | 

Then the learned Judge went into the 
question as to what was the standard rent, 
and it was taken by agreement between the 
parties for the purpose of the present suit 
that the standard rent was Re. 138. That 
was Rs. 115 plus twenty per cent. for two 
years making up the Rs. 138. Then the 
learned Judge dealt with what he described 
as the main question, viz, whether the de- 
fendant was entitled to set off this alleged 
excess of rent paid by him; and, after deal- 
ing with the law on the point and various 


.authorities, he decided eventually against 


the defendant. He concluded :— 

“The result is that the plaintiffs must 
have adeeree for the standard rent at the 
rate of Rs. 188 per mensem due for the 
months of April to September 1925, 2. e , for 
Rs. 828. The claim in regard to the rents 
for the succeeding three months of October, 
November and December, 1925, will be de- 
cided, as already mentioned, later on. . The 
suit is adjourned for three months. The 
question of costs is reserved.” 

That adjournment arose because of the - 
Small Cause Court suit. _ Eventually, on 
July 13, the appealof the present plaintiff 
was allowed by the Full Court of the Small 
Cause Court, and the present defendant’s 
suit in that Court was dismissed. There- 
upon this High Court suit came on again for 
hearing before Mr. Justice Fawcett on July: 
26, 1926, when he delivered the judgment 
now under appeal. In the first place he 
came to the conelusion in respect of the 


~outstanding rents for October, November 


and December that as the defendant's claim 
for a refund had been rejected by the Small 
Cause Court, the present plaintiff was en- 


titled to Rs.414. But inasmuch as there 


had already been a payment of Rs. 400 


t 


` Cause Court. 
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made by the defendant, he was only entitl- 
ed to a further decree for the balance, viz, 
Rs. 14. Now that Rs, 400 was paid in 
September 1925 on account, and must noi be 
confused with the Rs. 400 which was paid 
in January 1926. There is no dispute up to 
that point. 

-Now comes the question of costs. The 
Jearned Judge dealt with ss. 22 and 41 of 
the Presidency Small Cause Courts Act 
1882, and he endedup saying:— 

“The case accordingly is one that, in my 
opinion,-falls under the first paragraph of s. 


22, as this is a suit founded on a contract of ' 


tenancy, and the plaintiff has obtained a 
decree for only Rs. 828, Ido not consider 
that it isa case, which I should certify as fit 
to be brought in the High Oourt. Therefore, 
I pass no order as to costs.” 

As I read that judgment, the learned 
Judge considered thats, 22 of the Act ap- 
plied here. That was on the assumption 
that the suit could’ have been brought in 
the Small Causes Court, for s. 22 only ap- 
plies to a suit cognizable by the Small 
On the ‘other hand, when one 
comes to look at Chap. VII, ss. 41-49, it 
is clear that the summary proceedings 
there are .nota suit. They are begun by 


a summons, and there are various references ` 


in the sections, e g., ss. 46, 47 and 49 referring 


to a suit, and which, in my opinion, clearly 


show that the Legislature was distinguish- 
ing there between summary proceedings 
brought by asummons and what is describ- 
ed in this Act as a suit, l 

This view is one which was adopted`in 
Krishnasami Chetti v. Natal Emigration 
Board (1), where Sir Arthur Collins and Mr. 
Justice Shephard held that a suit for eject- 
ment was not a suit cognizable by the Small 
Causes Court, and, therefore, s. 22 did not 
apply. Their Lordships say (page 218*): “An 
application under Chap. VII is not a suit 


within the meaning of s. 22.” They, accord- 
ingly, reverséd the judgment of Mr. Justice 
_Wilkinson to the contrary effect. 
ly, in Tyeb Beg Mahomed v. -Allibhat (2), Bir 
_Lawrence Jenkins says (page 497) :—"It is 


Similar- 


quite true that it (i: e., s. 108 ef the Oivil 
Procedure Oode) has nota direct applica- 
tion; because proceedings under Ohap. 


. VIL are nota suit, nor jsan adjudication 
-. in the proceedings a decree.” And indeed 


(1) 17 M. 216; 4 M. L. J. 70; 6 Ind, Dec (N. s.) 149. 
(2) 31 B. 45; 8 Bom. L. R. 803. 


oe 


*Page of 17 M—[Ed. Ee ai 
‘Page of 31 B.—[Hd. 
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Mr. Justice Fawcett had himself held on 
February 9 that the present suit for eject- 


ement was outside the jurisdiction of the 


Small Causes Court.- 


In my judgment, then, this present suit, l 


as brought on January 6, was nota suit 


. cognizable by the Small Causes Court within 


the meaning of s. 22, and, accordingly, that 
section does not apply. 


Itis, however, argued that we should ipe. 


some way split up this suit and say that 
although the plaintiff was entitled to bring 
his suit for ejectment on January 6, yet 
when the. defendant vacated the premises 
on January 29, that thereafter the suit be- 
came as it were a new suit merely for 
rent, and, accordingly, it could then be 
brought apart from s. 41, and that after 
that date you hada suit cognizable by the 
Small - Oauses Court. To my mind that 
‘argument is entirely erroneous. The date 
to test a suit is the date-when it is brought, 
and not some subsequent date in its history. 
One example. alone may show the injustice 
of that -argumentif it was to prevail. 
mittedly here (for it cannot be contended 
to the contrary) the plaintiff was entitled to 
bring her suit for ejectment. Consequent- 
ly, up to the date when ‘the defendant 
delivered possession, the plaintiff was prima 
facie entitled to the costs of her suit. But 
if the argument of the defendant was to 
prevail, the defendant would eseape scot 
free from all costs in that respect. 

I now pass to the second branch of the 
argument on whichit was contended that 
that learned Judge's order could be sup- 
ported. That was on the alternative ground 
that quite apart from s, 22 the learned 
Judge came to the conclusion ia the exercise 
of his discretion that separate suits should 
have been brought in the Small Causes 
Court instead of one in-the High Court, 
and that consequently the plaintiff should 
be disallowed all costs. It was, according- 
ly, argued that no appeal would lie from 
the exercise of that discretion, But in my 
opinion the judgment is founded on reasons 
which this Appellate Court is entitled to 
review as involving questions of princi, 


ple. In this respect I would refer to the: 


judgment of Sir Basil Scott in Laximbai 
Radhabai (3). arene 


Now, in the first plase, it has to be con- 


ceded here that if the plaintiff had proceed- 


edin the Small Causes Court to obtain all 
the reliefs she wanted, she would have had 
(3) 47 Ind, Cas, 762; 20 Bota L. R, 905; 42 B, 397, 


Ad- 


e 
hua 
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to bring three separate suits, viz.,(1) for 
ejectment in respeet ofthe first floor, (2) 
for ejectment in respect of the garage, 
and (3) for rent in respect of the first floor 
and the garage. This is because the limita- 
tion of value under s. 41, viz, where the 


annual value at arack-rent does not exceed . 


Rs, 2,000, would have been exceeded ifthe 
plaintiff had joined in one ejectment suit 
he first floor premises as well as the garage. 
oreover, aseparate suit forrent was in any 
event necessary because it would: appear 
that claims for rent cannot be added to 
summary proceedings under Chap. VII, 

To my mind the very fact that the defend- 
ant would thus be exposed to three-suits 
instead of one would prima facie show that 
this would be the wrong remedy toadopt, 
more especially when you get the third 
suit, relating to the rent of the properties in- 
volved in both the first two suits. Secondly, 
it isan error to suppose that necessarily a 
suit in the Small Causes Court is cheaper, 
than one in the High Oourt, It depends 
partlyon the value. Buthaving regard to 
the high and increasing Court-fees levied 
in suits in the Small Causes Court, it can be 
shown from the High Court records that 
in certain classesof suits where they are 
undefended, a High Court suit is cheaper 
than onein the Small Causes Court. Simi- 
larly, as regards matters of expedition short 
causes in the High Court come on at least 
as quickly as those in the Small Causes 
Court. Further, if a suit is eventually 
defended, then there may be considerable 
delay in the Small Oauses Court, because 
that Court may be unable to hear the case 
de die in diem,as is the practice in the 
High Court. Therefore, all these matters 
must be taken into consideration before one 
considers that necessarily in any particular 
case, any saving of money or time would be 
effected by taking proceedingsin the Small 
Causes Court. 

But I base my judgment on this that at 
the most the procedure given by s. 41 is 
permissive; that the plaintiff here was 
entitled to bring this suit in the High 

Court (see s. 21); and that, in my opinion, it 
“was an error of principle for the learned 
Judge under these circumstances to hold 
that the plaintiff undoubtedly should have 
brought three separate suits in the Small 
Causes Court, and that she was so wrong 
in coming to the High Court that she 
should be given no costs at all—not even 
of the suits which she might have brought, 
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according to the learned Judge, in the 
Small Causes Court and in which she would 
wholly or partially have succeeded. Even 
if the order had ‘been that she should 
recover no more costs in the High Court 
than she would have obtained in the Smail 
Causes Court, that would have been an 
ordér I should have better understood. 
But ‘here the plaintiff was, I think, entitled 
to complain of the order which the learned 
Judge made as being based on an erroneous 
view of s. 22, and on an erroneous view ag 
to the proper principles applicable to the 


‘awarding of costs in the present case 


apart from s. 22, 

I would, accordingly, allow theappeal, 
and discharge the order of the learned 
Judge so far asit relates to costs, and 
order that instead the defendant do pay 
the costs of the suit throughout, including 
the costs of this appeal. 


Blackweli, d.—I am of the same 
opinion. In Ranchordas Vithaldas v. Bat 
Kasi (4), it was laid down bya Bench of 
this Court that the principls to be deduced 
trom the decisions therein referred to is 


that (page 682*) “Appeal Courts should inter- 
jere with theexercise of discretion by the . 


lower Courts as to costs when there has 
been any misapprehension of facta, or 
violation of any established principle, or 
where there has, been no real exercise of 
discretion at all.” That case is referred to 
in the judgment of Scott, O. J., in Laxmibai 
v. Radhabai (3). 

I think the learned Judge was under a 
misapprehension of fact in this case. It 
appears to me that he overlooked the fact 
that after this suit had been brought, asum 
of Rs. 150 was paid by the defendant to the 
plaintiff to cover the rent of the garage 
from September 1, 1925, to the end of 
January, 1926, and Rs. 250 by way of com- 
pensation for the occupation of the first 
floor during January. That sum - having 
been paid after suit was, in substance, re- 
covered in the action, and although the 
learned Judge passed adecree inthe first 
instance for Rs. 828 and in the second in- 
stance for Rs. 14, making in all Rs. 842, in 
effect Rs. 1,242 were recovered by the plaint- 
iff in this suit from the defendant: In 
my judgment, therefore, in sofar as the 


learned Judge based his decision relating’ 


to costs on s. 220f the Presidency Small 


Cause Courts Act, he was under a misappre- 
(4) 16 B. 676; 8 Ind. Dec. (N. 8.) 929. 


_ “Pageoflé B.- [Hd] — : 
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hension, because, although the decrees passed 
were for Rs, 828 and Rs. 14, thé amount in 


effect recovered in the suit.was Rs. 1,242,. 


and it is provided by s. 21 of the Presidency 
Small Cause Courts Act that “all suits 


whereof the amount or value of the subject- - 


matter exceeds one thousand rupees may be 


instituted in the High Court at the election. 
of the plaintiff as if this Act had not been 


passed.” 

Further, I think that the learned Judge 
was under a misapprehension of law. He 
had, in the course of his first judgment, 
as has been pointed out by the learned 
Chief Justice, held that this suit was a 


suit in ejectment. In my opinion it did not. 


cease to boa suit in ejectmént, because 
after the suit possession of tha premises 
was given by the defendant. I think, thera- 
fore, that the learned Judge was wrong in 
holding that the suit was a suit’ founded on 
a contract of tenancy, and that, therefore, s. 
22 applied. In my judgment the suit, be- 


gun as a suit in ejectment, combined with- 
aclaim for rent and for compensation, did 


not, because possession of the premises was 
given after suit, cease to bea suit in eject- 
ment, but remained such upto the termi- 
nation of the suit. : 

Moreover,.a suit in -ejectment is not 
cognizable by the Small Causes Court. 
Only a summons under s.41 is cognizable 
by the Small Causes Court. ‘But proceed- 
ings by way of summons under s. 4l 
are permissive’ only. When a plaintiff 
has got to decide whether he ‘should 
bring three different proceedings in the 
Small Causes Oourt, as he would have 
been obliged to do if he had adopted 
that method of proceeding, viz, a summons 
in ejectment for the first floor, a summons 


in ejectment forthe garage (inasmuch as’ 


the rack-rent of the two taken together 
would have exceeded the limit provided 
for by s. 41, namely, Rs. 2,000) and a 
suit to ‘recover the rent for the first 
floor and for the garage, it seems to me 
that he would be theroughly justified in 
deciding’ to combine all those proceed- 
ings in one suit in the High Court. In sọ 
far, therefore, as the learned Judge based 
his judgment upon general questions of 
discretion, with great deference to him, I 
think that he was wrong. and that he over- 
looked the fact that proceedings under s. 41 
are permissive, and not compulsory. 

I, therefore, respectfully agree with the 
learned Ohief Justice that the learned 
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Judge. was wrong in the decision he 
came to in regard to coste. Iagree that 
this appeal should be allowed with costs 
here and below. . 


ALN. A. Appeal allowed, 


RANGOON HIGH COURT ~" — 


i FULL BENCH. 
Orvit Rererence No. 2 or 1997. 
June 10, 1927, : 
Present :—Sir Guy Rutledge, Kr., 
Chief Justice, Mr. Justice Carr, 
Mr. Justice. Maung Ba, Mr. Justice Mya 
- Bu and Mr. Justice Brown. 
MA NYUN anp ANOTHER—APPELLANTS 
VETSUS - 
MAUNG SAN THEIN AND OTHERS 
; — RESPONDENTS. 
Burmese Buddhist Law—Marriage—Dissolution— 


“ Desertion by husband for three years, whether ipso 
facto effects dissolution—Overt act, whether , neces- 


sary. : 

When a Burmese Buddhist husband deserts hig 
wife and for three years, neither contributes to her 
maintenance nor has any communication with her 
the marriage is automatically dissolved on the ex- 
piration of three years from the date of desertion and 
no further and expressed act of -volition on the part 
of one of the parties‘to the marriage is necessary to 
effect such dissolution. [p. 405, col. L] ' 

[Oase-law discussed.] | 

Thein Pew. U Pet (1), overruled, 


ORDER OF REFERENCE TO A 
FULL BENCH. 

Carr and Maung Ba, JJ.—The facts 
necessary for the purpose of this reference 
are short and open to'very little doubt 
though the evidence is so indefinite that 
precision in details is impossible, 

Maung San Thein was at one time a 
pongyt. He left the priesthood and lived 
in the house of Ma Hpaw, a widow very 
much older than himself. After a time 
San Thein and Ma Hpaw openly lived to- 
gether as husband and wife in Ma Hpaw’s’ 
house at Toungoo. How long this cohabita- 
tion continued it is impossible'to say, but 
it must have lasted for some fairly con- 
siderable time. Both partieshad been mar- 
ried before and we are satisfied that the i 
circumstances of the cohabitation were 
sufficient to constitute a valid marriage. 

Then San Thein. left Toungoo and went 
to live in Rangoon where he remained 
until a short time afler Ma Hpaw’s death 
when he rsturned to Toungoo and claimed 
to be Ma Hpaw’s husband and gole heir, 
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San Thein himself alleges that while he 
was in Rangoon Ma Hpaw frequently visit- 
ed him there, but he admits that he can 
adduce no evidence in support:of this 
allegation. Healsosays that on one occa- 
sion he met Ma Hpaw at Toungoo and they 
went together to the funeral of the -Ledi 
Sayadaw at Pyinmana, but this also is not 
proved. The time of San Thein's departure 
érom Ma Hpaw’s house cannot be fixed with 
any accuracy but it was certainly not less 
than four or five years’ before Ma Hpaw’'s 
death, and probably very much more than 
that. There isno evidence of intercourse 
of any kind between San Thein and Ma 
Hpaw during at least that period. 

The evidence as to the reason for the 


separation is also very scanty. San Thein 


~~ 


himself says that he set up ashop for the 
sale of.medicines in Toungoo but found 
trade there bad, so removed to Rangoon and 
set up a similar shop there. He does not 
say that this was done with Ma Hpaw's 


approval, but seems to wish to imply that 


it was. There is no other evidence on this 
point. The witness Maung Zaw (page 105), 
a half brother of Ma Hpaw, says that he 
aud her other relatives disapproved of her 
union with San Thein and during its con- 
tinuance had no intercourse with her. Alter 
San Thein’s departure intercourse was 
resumed. His deposition closes with the 


statement that Ma Hpaw said then that she 


had made a mistake in taking San Thein as 
her husband. 

- On the evidence we can only find that San 
Thein left Ma Hpaw at least four or five 
years agoand removed to a distant place 
and that sincethen there is not shown to 
have been any kind of intercourse or com- 
munication between them. 


The question arises whether‘on these facts 


San Thein was still Ma Hpaw’s husband at | 


the time of her death. The leading case on 


3 


this subject is Thein Pe v. U Pet (1). It 


was decided by a Full Bench of three Judges 
but was a majority decision. It overruled 
an earlier decision of a Bench oftwo Judges 
in Ma Thet v. Ma San On (2), and decided 
that desertion for the period mentioned in 
Manugye V, 17, does not of itself dissolvea 
marriage, but that some further and express- 
ed act of volition on the part of either 
party to the marriage is required to effect 
such a dissolution. 


(1) 3 L. B. R. 175, 
. (2) 2 L, B. R, 85, 
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This decision has not met with unqualified | 


acceptance. The late U May Oung in his 


. Leading Cases (1st Edition, pages 80 and ¢0 
to 94) seems to accept it! But U Tha Gywein ' 


his Treatise on Buddhist Law (I, pages 118 
—127) very strongly supported the dissenti- 
ent judgment of Fox, J. In his Conflict of 
Authority on Buddhist Law (pages 114 


—120) he seems to turn to the opposite 


view. 

In Maung Shwe Sav. Ma Mo (3), Robinson, 
C. J., and Maung Kin, J., said that they 
were strongly inclined to the view ‘that the 
position taken by Sir Charles Fox in his 


judgment was a correct exposition- of the -` 


law’. We are ourselves inelined to agree 
with them: The judgment in Thein Pe’s 
case (1) isnot absolutely binding on us, but 
the question is one of such frequent occur- 
rence and of such great importance that we 
think it should be definitively settled bya 
Full Bench of this Court. 

We, therefore, refer the following ques- 
tion for decision by a Full Bench :— 

When a Burmese Buddhist husband 
deserts his wife and for three years neither 
contributes to her maintenance nor has any 
communication with her is the marriage 


automatically dissolved on the expiration 


of the three years from the date of deser- 
tion, or is some further and expressed act of 
volition onthe part of one party to the 
marriage necessary to effect such dissolu- 
tion ? < 

‘Messrs. Maung Gyee and Leong, for the 
Appellants, an 

Mr. Thein Maung, for the Respond- 


JUDGMENT OF THE FULL 
BENCH. : 

Maung Ba, d.—The question re- 
ferred to this Full Bench is as follows:— 

“When a Burmese Buddhist husband de- 
serts his wife and for three years neither 
contributes to her maintenance nor has any 
communication with her is the marriage 
automatically dissolved on the expiration 
of the three years from the date of deser- 
tion, or is some further and expressed act 
of volition onthe part of one party to the 
marriage necessary to effect such dissolu- 
tion?” i 

This reference was made by Carr, J. and 
myself as we doubted the. correctness of 


- the majority decisionin the leading case of 


(3) 105 Ind, Gas. 269; 1 Bur, L, J. 24; A. I R, 1922 
L. B, 28, 


-mea 
` 


—— 
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Thein Pe v. U Pet (1). That decision was 
that “desertion of the husband by the wife 
forone year, or of the wife by the husband 
for three years,-does not ipso facto, and 
without any further and expressed act of 
volition onthe part of either party to 
the marriage, dissolve the marriage tie.” 

In that casethe dispute was between U 
Pet and his grandson Theia Peas to who 
should be granted Letters of Administration 
to the estateof U Pets deceased wife, Ma 
Min Gon. It was contended that the 
marriage tie between, U Pet and Ma Mio 
Gon had already been severed before Ma 
Min Gon's death. 

U.Pet and Ma Min Gon were. husband 
and wifeand lived together in Tavoy up 
to 1872. In that year U Pet was appointed 
Myook of Thayetchaung. Ma Min Gon 
accompanied him there, but, as she did 
not like the place, she returned to Tavoy. 
U Pet being left alone took a lesser wife. 
Ma Min Gon was much incensed atthis 
- marriage and refused to have any inter- 
\.e@ourss with her husband. She lived on 
‘her own means in her own house at Tavoy 
and U Pet did not provide for main- 
tenance. She declined to goto his house 
or to receive him at hers. These re- 
lations continued down tothe time of her 
death. 

. The Fall Bench which considered that 
reference .was constituted by Sir Harvey 
Adamson, Chief Judge, and Fox and Irwin 
JJ. The learned Chief Judge-admitted that 
among the Dhammathats the most authori- 
tative provision is contained in s.17 of Book 


V ofthe Manugye, which is translated by. 


Mr. Richardson as follows: — 

“Any husband and wife living together, 
if the husband saying he does not wish her 
for awife, shal) have left the house, and 
for three years shail not have given her 
_one leaf of vegetables or one stick of fire- 
wood, at -the expirationof three years let 
each have the right to take another wife 
or husband. Ifthe wife not having affec- 
tion for the huspand, shall leave the house 
where they were living together, and if 
during one year he does not give her one 
leaf of vegetables or one stick of firewood, 
let each have the right of taking another 
husband and wife, They shall notclaim 
each other as husband and wife. Lat 
them have the right to separate and marry 
again.” . 

In his view this section does not in any- 
‘way support the proposition that desertion 
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is ipso facto a dissolution of marriage. In 
expressing that view he observed:— 

“It merely asserts that desertion gives a 
right to dissolve marriage. Iam unable to 
follow my learned colleague Mr, Justice 
Fox in-regarding the section as containing 
a mandate of the lawgivar enjoining a 
husband aod wifa who conduct themselves 
in the manner statedin the section not to 
consider or claim one another after the 
periods stated as husband and wife. -Inqmy 
view the section merely directs that- the 
party in fault shall not claim the other 
against the other's WISH.......... seat i 
The right given is first to divorce and 
then to marry agaia. The rightto marry 
egain appears to have been introduced into 
the section merely as a visible symbol of 
the fact that the marriage tie has been 
dissolved. ` Whether the dissolution can be ` 
accomplished by a mere act of volition, as the 
section seems to imply, or whether it would 
require some more. formal action, is a ques- 
sion whichin the present case does not 
soncern us. But it appears to me that 
the letter of the law requires that’ there 
shall be at least an act of volition......... 
In determining questions 
thatcoms within the-purview ofs. 13 of 
the Burma Laws Act, 1898, it should never 
be forgotten that the texts of the Dhamma- 
thats are not the sole guide. These form the 
rule of decision only in as faras they are not 
opposed to any custom having the force of - 
TOW aa aaa TE b aaa ga .To my mind it brings 
an irresistible inference. that the dissolu- 
tion of the marriage tie by desertion alone, 
without any act of volition onthe part of 
one or other of the parties tothe marriage, 
is inconsistent with the baliefs and customs 
of Burmans. I think, therefors, that even 
if the actual texts of the Dhammathats 
supported the proposition that marriage 
is dissolved by désertion without any fur- 
ther act of volition, we would, on the ins 
ferences that arise from the evidence, be 
required by the provisions -of s. 13 of 
the Burma Laws Act to pause before decid- 
ing in aczordancea with the texts” 

- Mr. Justica Irwin, in aczepting ths view 
of the learned Chief Judga, observed “Le 
agree with the learned Chief Judge that 
in s. 17 of Chap. V of the Manugye the trus 


———a Ta 
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‘translation of the most important sentence 
‘is ‘Lot them have the right to divorce and 


marry again, and that part of the section 


-at any rate neither indicates that desertion 
for a specified tima operates to dissolve 


ae 


° has been recognised by their 
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the marriage, nor authorises 
marry again while the first marriage sub- 
sists: b h i 

Mr. Justice Fox held a different view. 
While admitting that any custom -having 
the force oflaw would supersede the pre- 
vious Buddhist law, he expressed his opin- 
ion that there wasno such custom either 
proved or which otherwise could be taken 
notice of. He then quoted the views of 
thet? Lordships of the Privy .Council in two 
cases to show what was meant by the 
words “custom having the force of law” 
and how such ‘custom’ needed ‘to be 
proved. 

In Hurpurshad v. Sheo Dayal (4) their. 
Lordships say at page 285*:— 

“A custom is a rule which in a, particular 
family or in a particular district, has from 
long usage obtained the force of -law. It 
must be ancient, certain, and reasonable, 
and being in derogation .of ‘the general 
rules of law, must be’ construed strict- 


~ 


In Ramalakshmi Ammal v. Sivanantha 
erumal Sethurayar (5) their Lordships 
BAay.— 

PX Their Lordships are fully ‘sensible of 
the importance and justice of giving effect 
to long , established usages - existing in 
particular districts and families in India, 
but itis of the essence of Special usage, 
modifying the ordinary law of succes- 
sion that they should be ancient and in- 
variable: and it is further essential ‘that they 
should be established to be so by. clear 
and unambiguous evidence, Itis only by 
means of such evidence that the Courts 


‘ can be assured of their existence, and that 


they possess the conditions of antiquity 
and certainty on which’ alone their legal 
title to recognition depends.” 

‘In my humble opinion such a custom 
does not exist in Burma, which should 
supersede the law expressed in the Manu gye. 
I agree with Fox, J., that there being ‘no 
such custom the decision must. rest upon 
the proper construction of the text of the 
Dhammathats, Among the Dhammathats 
the paramount authority of the Manugye 


of the Privy Council in the case. of Ma 


(4) 3I. A. 259; 26 W.R. 55; 3 Sar. P.C. J: 611; 
Bald 25; 3 Suth. P. C. J. 304; Rafique-& Jackson's ‘P, 


_ O. No. 41 (P. 0.) 


(5) 14 M.I. A. 510;. 17 W. R. 552; 12 B: L. R. 396; 
2 Buth. P. C.J, 603; 3 Sar. P O, J, 108; 20 E, R 
898 ne Ki 
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Nhin Bwin v. U Shwe Gone (6), their Lord- 
ships held:— >- 

“The Manugye has held a commanding, 
position since the time of King Alompra 
and is still to be regarded as: of the 
highest authority. Where it is not am- 
biguous other Dhammathats do not require 
to be referred to,” . ee 

The law in's. 17 of the Manugye is clear, 
and unambiguous. Though I will not go 


the length of saying that Richardson's - 


translation is incorrect, yet I would like 
fo say that some of the words have not 
been given the force which they convey.. 


For instance; the word ‘separate’ for the 


Burmese word ‘kin’ is wanting in force. 
The more appropriate translation will be, 
‘sever’. The heading of s. 17 should be 
translated thus. 
marriage. tie between husband and wife. 
for want of love.” The word ‘kin’ does 
not appear inthe heading of s. 16. That 
section deals with cases where the husband: 
goes away for trading purposes and in 


seareh of knowled ge. In those cases the wif a” 
eight years before, - 


is expected to wait for 
she takes another husband. Even in those: 
cases a duty isimposed upon the husband “to 
send her`a letter. with something for food. 
and clothes once in every three years,” 
But in s. 17 the 
At the very outset one of the couple must 
have ceased to love the other, After that 
party had deserted the. other, there must 
have been no further intercourse between 
them. The husband upon whom the 
Dhammathats impose the duty. of main- 
taining his wife must have refused or 
neglected to send her any maintenance, 
In such circumstances the law treats the 
relationship between them to: have -come 
to an end. The words used are ag plain 
as can be. They read 
of three years, let both the husband and 
wife be at liberty. to take another wife 
and husband.” A few lines later similar 
words occur. Furtheron emphasis is given 
by the use of such other word as “They 
are not to say ‘my husband—my wife.’ 
Let them have the right. to divorce and 
marry again,” As regards the last phrase 
“let them have the right to divorce and 
marry again’. I- do not agree with the 
learned Chief Judge that it implies that 


(6) 23 Ind. Cas. 433; 8 L. B. R. l; 7 Bur. L. T. 105; 


“Law of severance. of: 


case is much stronger, ` 


“At the expiration ~ 


va 


16°Bom, L, R. 377; 27M. L. J. 41; 18 0. W; N. 1121; - 


16 M. L. T. 142; 200. L, J, 264;'41 O, 887: 1 L. 


142; 2 Wi 
914; (1814) M, W, N, 449; 4117, A, 121 (P, O). ` 
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either party has still got to do some- 
‘thing to sever the marriage bond. In my 
Opinion it simply means that dissolution 
of marriage has resulted and that they can 
take advantage of it. ; 


. The learned Chief Judge -was also in- 
fluenced by the consideration that the 
relationship should come to an end by 
mere desertion though one of the couple 


might not wish it or might not wish a 


divorce. The Manugye is not without a 
remedy for such cases. It penalises the 
party who wishes to separate, when there 
is no fault on either side. ` 
‘Book 12). The. Dhammathats expect the 


Wife to remain faithful to her husband, . 


but they do not expect her to wait for 
him for an unreasonable period of time, 
even in cases where there is separate 
living not amounting to desertion. In 
$. 301 of the Kinwun Mingy’'s Digest, the 
\13 Dhammathats mentioned therein are 
unanimous that the wife is free to marry 
again after three years’ absence of the 
husband at his parents’ house. Kaingsa; 
one of those Dhammathats, even says that 
the wife. is at liberty to marry again at 
the end of three years, although the’ hus- 
band,- before he went back to his parents; 
had promised to come back-and had also 
“accommodated her with. a house and 
provided her with property, slaves, food, 


etc., for her maintenance.” - From this’ 
it will be seen that even “where. the 
husband ‘left his. wife not because 


he had no affection for her, still the 
wife acquired the right to marry again 
after three’ years because in the words of 
another Dhammathat Vannadhamma, “for 
those three years she has shown much 
patience” The case dealt with ing. 17 of 
the Manugye i3 much stronger. The party 
deserting has done so because he or she 
no longer loves the other and moreover 
the husband, whose duty it is-to-maintain 
his wife, has refused or neglected to main- 
tain. her. That such is: his dutyis to be 
found inthe Dhammathats mentioned in ès, 
208 and 210 of the Digest. 


So far I am: dealing only with the 


Manugye. I may'say that the Manugye is” 
not: the‘only authority on this point. Some- 


of the Dhammathats mentioned in- s;-312 
of the Digest support it. So the’ Dham* 
mathats. plainly. show that: desertion- ipso 
facto dissolves: the. marriage tie and no 
further. expressed act .of volition ia‘ neces- 
pary. This principle was recognized as far 
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case of Maung Ko v. Ma Me (7). Mr. 


Sanford, Judicial Commissioner, in the 
course of. his judgment at page 20*, says: 


-“The law, when separation is to be inferred ` 


from absence, is to be found in the 5th 
book of Dhammathats, paras. 14 to 17. It 
will be sesen that three years’ absence with 
neglect on the part-of the husband to pro: . 
vide the wife with the means of subsist- 
ence, is required to give the wife the right 
of re-marriage.”’ ; ; 
. This principle was again recognised 
18 years later by a Bench of the Calcutta 
High Court (?) in the case of Maung So Min 
v. Ma Ta (8). The learned Judge after re- 
producing Richardson's translation of s. 17 
of Book V of the Manugye says :— 

-= “It will be observed that in the case of 
a wife leaving th: house of her husband, 


‘and in the event of the husband not 


supplying her with anything for one year 
the right to separate and marry again is 
created in either of thé parties.” 
| Two -years later in 1894 in the case of 
Maung Po Maung v. L. H. R. L. P. Naga- 
lingam Chetty. (9), Mr. Burgess, Judicial 
Commissioner, who is one of the recogniz- 
ed authorities- on Buddhist Law, adopted 
the séime principle... At-page 551, he-says:— 
“The rules of Buddhist Law on the sub: 
ject’ are to be found in s. 17, Chap. V 
o? the Manugye Dhammathat and in s; 291 
oi the: Attathankepa, and these rules have 
basen discussed, more or less, in the follow- 
ing cases, Maung Ko v. Ma Me (7), Mi Nu 
v. Maung Saing (10) and Nga Nwe v: Mi’ 
Su Ma (11). But the precise point which 
might arise here has not been definitely 
daalt with, though it seems to be implied 
that the union is naturally dissolved at the 
end of three years. The Dhammathats give 
liberty to take another wife or husband at 
the” expiration of three years, and they | 
make no provision for any communication 
with the former husband or wife, or for 
the taking of any foraial proceedings for 
dsclaring the dissolution of the marriage 
bond, Apparently the severance of the 
connubial tie is deemed to be sufficiently 
manifested by open separation for such a 
length of.time. Thé actual taking of an- 


other wife or husband -would, of course, 
` (7) 8. 5,19, 

: 3) L. B. R (1872-92) 610. 

9) U. BR. (1892-96), Vol. II 53. 


10) 8. J. 28, x 4 ` 
F (1l) S J. 391; 4 ee ee: eee 4 
*Page of S, J.—| lid 
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make the state of-affairs clearer and more 


public, but it does not appear to be abso- 


.lutely necessary that this, or anything 
else, should be done to render the separation 
| a complete divorce,” 

This interpretation of Mr. Burgess was 
accapted by Sir George Shaw, whois an- 
other authority on Buddhist Law. In the 
case of Mi Kin Lat v. Nga Ba So (12), the 
learned Judicial Commissioner at page.12* 
made these remarks :— 

“I think it may fairly be argued that 

divorce by mutual ‘consent is almost, if 
not, quite as much opposed to the rigid 
moral rule. So isthe rule which provides 
for the dissolution of the marriage bond, 
by three (or one) years’ desertion by the 
husband (or wife) without any communica- 
tion or tender of maintenance. The texts 
are to be found in s. 312 of the Kinwun 
Mingyi's Digest. 
furnishes an important analogy, and sets in 
@ Clear light the attitude of the Buddhist 
law-givers towards divorce without adequate 
cause. Desertion is highly reprehensible, 
but having regard to the weakness of human 
nature, they provide for and allow it sub- 
ject to restraining conditions.” ; 
_ The same principle was accepted by Sir 
Herbert Thirkell White and Fox, J.. in the 
case of Ma Thet v. Ma San On (2). The 
judgment of the Bench-was delivered by 
Hox, J. The learned Judge relied upon 
s. 17 of Book V of the Manugye and held 
that “a divorce may be effected: by the 
voluntary departure of the wife from the 
husband for a period of one year.” 

From the above it will be seen that 
many distinguished Judges have one after 
another interpreted s. 17 of Book V of the 
Manugye to mean that desertion alone 
automatically dissolves the marriage tie, 
The first dissentient note was sounded by 

-Mr. Oopleston, Judicial Commissioner, in 
1895 in thecase of Ma.Thin v. Maung Kyaw 
Ya (13). In that case the wife left her hus- 
band and the husband did not provide her 
with any maintenance for over a year. The 
learned Judge observed: — 

“According to the strict letter of Manugye, 
V, 17, it may be argued that she can claim 
a divorce; but Iam not inclined to so inter- 
pret the law, First, it may be noted that 
the heading ofthe section states that this 
is the law when neither- party have affection 

12) U. B. R. (1904-06), Buddhi Di 

ie U.B.R eoe j ggo et Law—Divorce, 3. 

"Pags of U, B, R, (1004-06) [ED] 
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for each other, aud there is. no reason to 
believe thatthe husband has ceased to feel. 
affection for the plaintiff. However, even 
if this be a straining of the meaning of the 
heading, co I think would it be a straining 
of the meaning of the section which follows, 
to say that desertion by the wife without 
fault of or causé given by the husband, he 
not having given her a stick of firewood or 
aleaf of vegetables during a year, shall 
entitle her to a divorce against his will.” 

With all deference to the learned Judge 
the beading of that section does not imply 
that both the husband and wife must have 
‘ceased to feel affection for each other. This 
-view of Copleston, J. O., was accepted by 
twoofthe Judges, in the leading. case of 
Thein Pe. v. U Pet (1). 

The late U May Oung as well as U Tha 
Gywe, who have published Treatises on 
Buddhist Law, are in favour of the view , 
taken by Fox,J., in that leading case. U 
May Oung, in his Leading Cases on Bud; 
dhist Law at page 86,.saysi “Where a 
wife leaves her husband, and remains away 
for over a year, during which period the 
husband does not communicate with or 
maintain her, hé is entitled to treat the 
marriage as cancelled. Similarly, where 
a husband has lived apart from his wife for 
three years and during that period neglect- 
ed to maintain her, the circumstances may 
give the wife the right to marry another.” 
But the learned author feels inclined to - 
think that it rests with the party left behind 
to take advantage or not as he orshe pleases 
of the permission to treat the manisage 
as dissolved. With due respect to the learn- 
ed author I donot think that this interpreta- 
tion is permitted by s. 17 of Book V of the 
Manugye which ‘he himself quoted, The - 
sectiou plainly says that both parties are 
free to marry again. 

U Tha Gywe expresses his approval of 
the view taken by Fox, J., in the leading | 
case, in Volume I of his Treatise on Budahist 
Law at page 127. There he remarked :— 

"Perhaps, enough has been said and guo!- 
ed to show that there is ample authority, 
both judicial and textual, for holaing 
that the union is. dissolved ipso facto at 
the expiration of the prescribed periods,” 

But laier in his Conflict of Authority on 
Buddbist Law, Volume I, at page 119 he 
appears to have veeredround to the other 
view. He made theseremarks:— . 

“It will thus be seen that although the 
view of the law taken by Fox,d.,in hig 
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dissenting judgment seems to be in accord 
with the Dhammathats it is repudiated by 
two of his learned colleagues who differ 
from him regarding the interpretation to 


ba placed on the texts bearingon the subject. - 


But the ratio decidendi upon which the 


ruling of the majority of the Oourt pro~: 


a3eded rests, as has been seen, mainly on 
the fundamental principles of the marriage 
contract and the conduct of the contract- 
ing parties, and one ventures to think that 
it lays down a sound principle of law. 
The question, however, is one which is far 
from being free from doubt and difficulty. 
But notwithstanding these difficulties, the 
liberal interpretations which the learned 
Ohief Judge and Mr. Justice Irwin 
have put upon the Dhammathats are 60 
consistent with the general principles upon 
which the matrimonial law in civilised 
countries should proceed that one has 


ventured to adopt their views, though not.” 


without hesitation.” , ne 
His doubt, I may say, appears to me quite 


‘justified. This doubt was shared by Sir 
Sydney Robinson and Mr. J ustice Maung- 


Kin in Maung Shwe Sa v. Ma Mo (3). The 
learned Judges expressed their opinion in 
these words:— i 

“We have beenreferred to the well-known 


case of Thein Pe v. U Pet (1), which lays’ 


down that mere desertion without any 
further or expressed act of volition would 
not be sufficient to dissolve the marriage 
tie. We donot think in this case that it 
ig necessary for us to proceed on the 
grounds set down by the majority in that 
case, as we are strongly ‘inclined to the 
view that the position taken by Sir Charles 
Fox in his judgment wasa correct exposi- 
tion of the law.” . 


For the. reasons given above, I am of- 


opinion, that the principle adopted by 
Mr. Sanford, Judicial - Commissioner, in 
1874 is the correct one and is also in accord- 
ance withs. 17 of Book V of the Manugye 
and-other Dhammathats already mentioned. 

My answer to the question referred, 1s, 
therefore, thatthe marriage is automati- 
cally dissolved on the 
three years from thedate of desertion and 
no further expressed act of volition 19 


Rutledge, C. J.—I concur. 
Carr, Jd.—I[ concur. 
May Bu, J.—I concur, 


Brown, J.—I agree in the answer pro-, 


posed to the reference by my learned brother 


had 
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Maung Ba, and in his interpretation of 


s, 17 of Book V of the Manugye. Reference 


was made in the course of the argument 
bəfore us to the case- of U Tun Aung 
Gyaw v. Ma Saw Kin (First Civil Appeal 
No, 162 -of 1923). I was a member ofthe. 
Bench which decided that case, and we 
held that no divorce had taken place though 
there was evidence that the parties tothe 
marriage. had. lived apart, for more than: 
But the reason which led“me 
to that conclusion was that, in my opinion, 
no desertion had been proved, my view 
being that mere living apart for the 


prescribed period would not necessarily 


prove desertion by either party. What 
mounte to desertionis nota question which 
arises on the present reference. 

= Jagree that when there has been a deser- 
tion for the prescribed period, no further 
act of volition is necessary to effect a dis- 
solution of marriage. 


A, N.A. Reference answered, 





MADRAS. HIGH COURT. 
CIVIL MISOELLANEOVS APPEAL No. 141 
oF 1928. 
AND 
OIvIL MISOELLANEOUS SECOND APPEAL 
No. 61 oF 1923. 
p 3 May 3, 1927. 
_ Present:—Mr. Justice Odgers and Mr. 
Justice Ourgenven. 
BADA KRISHTAM NAIDU—APPELLANT 
Versus 
DUVVADA PATRUSDU alias JANAKI- 
RAMAYYA OHOWDHARI AND OTHERS 
— RESPONDENTS. | ; 
Civil Procedure Code (Act V of 1908), s. 4? (8), 
0. XXI, rr. 11, 16—Benami assignment of decree— 
Death of benamidar—Real owner, right of, to exe- 
cute decree—Question of benami, whether can be 


- decided in execution. : ee 
| Although thé real owner of a decree cannot claim 


under O. XXI, r. 16, Civil Procedure Code to execute 
it where it has: been transferred in writing to the 
name of a benamidar for him, yet, once the benam- 
dar is dead,» when the real owner or his legal 
representative sets UP his right to execute the decree, 
it is the duty of the Court under s. 47 (3) and 
D. XXL r Lll, Civil Procedure Code to decide tha 

uestion whether the case of benami set up is true, 
and if itis found to be true, the real owner or his 
legal representative is entitled to execute the decree in 
preference to the personal legal representative of the 
henamidar transferee. [p. 408, cols, 1 & 2;.p. 409 col, 1, 
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A, B. Miller -v. Abinash Chunder Dutt (9), Sowear 
Lodd Govinda Doss v. Muneppa Naidu (10) and 
Ajodhya Roy v. Hardwar Roy (12), relied on. ' : 

:Palaniappa Chettiar v. Subramania Chettiar (1), 


- distinguished. 


-Kamalanatham Naidu. That 


Appeal against. the order of the District 


Court of Ganjam, in E. P. Nos. 39and 68 of 
1916 in O. S: No. 20 of 1904, and Appeal 
against the order of the Court of the 
Additional Sudordinate Judge, Ganjam, 
at Berhampore in A. 8. No. 2 of 1922 (A. S. 
No. 16 of 1919, District Oourt, Ganjam), 
preferred against that of the Court of the 
District Munsif, Sompeta, in E. P, 
0430 of 1916, in'O. S. No. 483 of 1910. 


“Mr. H. Suryanarayana, for the Appellant. 
. Mr. B. Satyanarayana, for- the Respond- 
ents, 


, JUDGMENT. 

Odgers, J.—This is an -appeal against 
the order of the learned District Judge 
of Ganjam on two Execution Petitions, 
namely, 39 of 1916 and 68 of 1916. In 
the former Kamalanatham Naidu was 
the petitioner as transferee and benami- 
dar of the late Parasuramayya Chow-. 
dhari stated to be the real owner of 
the decree. Kamalanatham Naidu having 
died, the real owner's undivided son Nan. 
desam Ohowdhari, a minor, represented by 
his next friend Duvvada Butchamma, was 
the petitioner, and the respondents were 
Duvvada Patrudu alias Janakiramayya 
Chowdhari‘and Duvvada Gusayi Chowdhari. 
In E.P. No. 68 of 1916 the undivided 
brother of Kamalanatham Naidu, trans- 
feree, is the petitioner and the respondents 
are the same. as in -E, P. No, 39 of 1916, 
The learned District Judge, whose “pre- 
decessor held that the question which of 
these two rival petitioners can execute 
the decree is one to be decided “under 
s. 47, Civil Procedure Code decided on the 
merits that the brother of Kamalanatham 
Naidu is not entitled to execute the decree 
in E.P. No. 68 of 1916 and dismissed the 
execution petition. fa. 


_ The facts are that in O, S. No. 20 of 1904. 


a certain Bheemaraju Cheiti obtained a 
decree which he traneferred by Ex. A to 
was on the 
25th November, 1906. Kamalanatham N aidu 
applied to be brought on the record as 
transferee decree-holder and was gp re- 
cognised on the 9th March, 1908. In 1914 


Kamalanatham Naidu died and the appel-- 
lant is, as stated, his undivided brother, 


* 
he ma 
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The petitioner in the other petition is the 
undivided nephew of the judgment-debtor 
and a cousin of Kamalanatham Naidu’s 
mother. This petitioner alleges that his 
father was the real transferee and that 
Kamalanatham Naidu was only a benami- 
darforhim. It is, therefore, to be observed 
that the original parties, i. e., the original 
transferor and the original alleged benami 
transferee and the original alleged real 
transferee are all dead; and the first ques- 
tion is, can a question involving a benami - 
transaction be gone into under s. 47; Civil 
Procedure Code? Itis maintained for the 
appellant that this has now been decided in 
Palaniappa Chettiar v. Subramania Chet- 
tiar (1) and that decision must be taken -` 
to exclude every possible question of benamt 
that may arise in execution. If that is S0, 
the appellant is right. But the question 
is, does the decision goto that length ? 
What the decision of the Chief Justice and 
V. V. Srinivasa Iyengar, J., amounts to is 
that where a decree has been transferred 
toa person in writing, nobody else can 
under colour of being a real owner 
apply to have the right of executing the 
decree conferred on him. In other words, 
the transfer is conclusive of the right to 
execute. In that case the assignment of 
the decree was takenin the personal name 
of one R, M. M. Subramaniam Chetti and 
it was attempted to be shown that this 
gentleman was only an agent with.a general 
power from one S. M, Subramania Chetti and 
that, therefore, the assignment to R.M. M, 
Subramaniam Ohetti was simply a benami 
transaction for the principal. The learned 
Judges held that under O. XXI, r. 16 which 
lays down that where a decree is transfer- 
red by an assignment in writing or by 
operation of law the transferee may apply 
for execution, excluded a person otherwise 
a stranger to the Oourt from coming for- 
ward and alleging that the transferee is a 
mere benamidar. V.V. Srinivasa Iyen gar, d., 
observed at theend of his ‘Judgment :— 
“It is also clear that the Civil Procedure 
Code did really intend to prevent benan i- 
dars coming in and making application 
to the Courton the general basis of the 


. law relating tobenami transactions.” The 


case seems to meto amount only. to this, 
namely, that the rights of the transferee to 
come in are confined unlike those of the 


- (1) 88 Ind. Cas: 409; 48 M. 553; 48 M.L. J, 419; 21 
L.. W, 545; A. T. R. 1925 Mad. 701. 


av 
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decree-holder to ©. KK, r. 16. This rule 
hasto be read in connection ‘with s. 47 
(3) which lays down the. procedure to be 
adopted when an assignee as representing 
his assignor wants to execute., In further 
support of his argument the learned Vakil. 
for the appellant cited Patpayya v. Nara- 
sannah (2) whichis avery similar case to 
Palaniappa Chettiar v. Subramia Chettiar 
(1) except that the decision which was 
disapproved in the latter case was to the. 
precisely opposite effect. There Johnston's 
name appeared on the face of the decree- 
and it was alleged that he had obtained 
the decree as agent for- Arbuthnot and Co. 
It was held that the decree-holder- was the 
person whose name appeared on the face 
of the record or had been recognised as 
transferee. The decision in Basroorvittil 
Bhandari v. Ramachandra Kamthi (3) doss 
not appear to help the appellant as in that 
case there was no decree when the assign- 
ment was made. The question really is whe- 
ther on the death of ' the assignee, who, we 
will assume for the present, to be a benami- 
dar, the question under s. 47 (8) can be 
reopened de novo atid the matter decided 
as to who.is really the. representative of 
tha decree-holder. It does not séem to me 
that the case in Palaniappa, Chettiar v. 
Subramania Chettiar (1) understood in the- 
way Lhaveset out. above, affords us any 
assistance ina matter of this sort unless it 
ean be taken, as I do not think it can, 
to be a general declaration that no kind of 
transaction involving the doctrineof benami 
will be enquired into by the Executing 
Court: If the law really meant that, it would - 
have been quite easy to have inserted a pro- 
vision in O, XXI,r.16 or ins. 47. There. 
is no question, here of going bebind the 


= decree because the person named in the 


decree is dead and the question seems to 
be to resolve itself into one quiteas much 
to the title of the decree as one involv- 
ing this question of. benami. In fact, I 
would go so far as to say that this question 
of benami shrinks to 
proportions in amatter of this sort, the 


question being who is the real owner of 


this decree which is at present.so to speak 
floating about and without any person 
authorized to execute it. The right of 
the real owner toexecute the decree is 
recognised in an earlier case in Abdul 


(Ð 2M. 216; 5 Ind. Jur, 198; 1nd, Des. (x.s) 
4°3) 17M. L; J, 391; 2 M. L, T. 197, 


rn 
“wa 
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Kureem v. Chukhun (4), where the benami- ` 
der admitted that a certain sale to him 
wes benami.and that the real and beneficial 
transferee was the father of the applicant 
for execution on which the lower Court 
allowed the decree to be executed. Mitter, 
J.. in that case sobserved that the benam 
system is recognised in this country and 
a benamidar is not a transferee of the 
decree, .whereas the section only authorizsd 
the Court to allow the transferee of the 
decree to apply for execution. That, no 
doubt, has been modified in modern times 
and benami transactions have been recognis- 
edia later decisions as for instance- by 
the Privy Oouncil in Gur Narain v. Sheo 
Lal Singh (5) holding that.a benamidar, 
though not beneficially interested in pro- 
party standing in his name, represents in 
fact the-real owner and is so far as their 
relative legal position is concerned a mere 
trustesa for him and is authorised to sue. 
Bir George Iarwell in an earlier case in 
Bilas Kunwar v. Desraj . Ranjit Singh (6) 
observed that this system hada resemblance 
to a resulting trust. If that is so, it 
seems difficult to say that the title to this 
decree has not resulted to the appellant by 


“ operation of law such as is contemplated by 


s. 82of the Trusts Act.. It has been argued. 
that, when abenamidar dies, he being in 
tae position of a trustee, under the Trusts 
Act, and there being no person under ,s. 738 
to appoint a successor to him, his 
legal representative must assume the benami 
character which was held by his father or 
other predecessor. The case in Jagannath 
Prashad Singh v. Abdullah (7) was cited to 
us forthe proposition that a trusteeship 
did devolve on the late trustee's legal re- 
presentative, It is based on one sentence 
at the end ofthe Privy Council judgment 
where the facts are extremely complicated, 
The sentence ruas as follows: “Kashinath 
was. a trustee for Raja Bhikham and 
Lajjadhari could only succeed to his 
father’s trusteeship.” ` Kashinath was a 


Y 


(4) 5 0. L. R. 253. - 


(5) 49 Ind. Oas. 1; 46 0. 566; 17 A. L. J. 66; 36 M. L. 
5.68: 9 L. W. 335: 23 O. W. N. 521; 1U. P.L R (P. Ò.) 
1: 12 Bur. L. T. 122; 46 L A. 1 (P. OJ > 

(6) 30 Ind. Cas. 299; 37 A. 557; 19 C. W. N, 1207; 29 
WL. J. 335;2 L. W. 830; 18 M. L. T. 248; 13 A. L. 


L 
1.991: 17 Bom L. R. 1006; 22 O. L J. 516; (1915) M. 
W. N. 757; 42 I. A. 202 (P. O.). ) 

(7) 45 Ind. Cas. 770; 45 O. 909; 16 A. L. J. 576; 5 P. 
W. 83; (1918) M. W. N. 406; 22 O. W. N. 891; 8 


a) ; 8L. 
L.R 


W. 163; 24 M. L. T. 62; 28 O. L. 
651, 35 M. L. J, 46; 45 I A. 97 (P O). 
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benamidar for the Raja and his son Laj- 
jadhari executed a conveyance acting on 
the instructions of the Rajah. It can 


~ 


hardly be denied that the Rajah was the: 


true owner and that Lajjadhari had nothing 
in himself that he could convey. I think 


- that is all their Lordships meant by the 


Sentence in question and thatit would be 


‘an extraordinary doctrine to lay down that 


whfén a benamidar dies, of necessity the 


benamidarship is carried on by his relations, 


who happened to be his legal representa- 
tives. A benami transaction is, I imagine 
generally entered’ into. with one who is 
personally trusted or personally selected 
for somereason that commends itself to 
the transferor and itis extremely unlikely 
that any benamidarship would be intended 
to last beyond the life of the person who 
is interested as benamidar. Various cases 
were eited to uson behalf of the respond- 
ent-to show that the death of the benami- 
dar merely removes a bar to the legal 
as well as the beneficial enjoyment of the 
property by the beneficiary. For instance, 
on revocation of Probate [Umasoondury 
Dossy v. Brojonath Bhuttacharjee (8)] an 
executrix took out Probate and obtained 
a decree for rent. The Probate was re- 
voked by a minor who applied for execu- 
tion of this decree. The Court held the 
minor could execute as he had succeeded his 
father by the operation of law. Soin A. B. 
Miller v. Abinash Chunder Dutt (9) “where 
the adjudication in insolvency was annulled 
it was held. that the decree obtained. by 
the Official Assignee was not annulled 
thereby and that the applicant had ‘become 
assignee by operation of law as he had been 


appointed trustee to the estate of the late ex- 
insolvent. In Sowcar Lodd Govinda Doss y.. 
Muneppa Naidu (10) promissory notes were- 


taken from the debtors to an estate by the 
manager under the management of the Courf 
of Wards for the latter. The Court held 
that they became vested in the mortgagee 
when the superintendence of the Court 
of Wards was withdrawn. Further Muthiah 
Chettiar v. Lodd Govinda Doss Krishna 
Doss (11) which was heard by a Bench of 


three Judges, seems to imply that O. XXI, 
r. 16 is not exhaustiveof every case which 
‘might come under its provisions. If that 


(8) 16 O. 347; 8Ind Dec. (x. s) 228, 
- (91 40. W. N. 785. 

(10) 31 M. 535; 4 M. L. T. 341. l 
` (11) 69 Ind. Oas. 337; 44 M. 919; 41 M. L. J, 316; 14 
d. W, 287; (1921) M. W. N, 649, ; 
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is so, it cannot be held thatr. 16 is final 
for all executing purposes. But, however, 
that may be, I am of opinion that, as a 
matter of fact, r.16 has littleor no applica- 
tion to the present case. It seems to me 
that by the death of the original parties 
‘the whole matter is setat large and that. 
itis the duty of the Court under s. 47 to. 
decide on the merits which of the contest- 
ants is in fact entitled to execute this 
decree. So far then the contention of the 
‘appellant must be overruled and I now 
proceed to the.merits of the case. There is 
no need to say much about these. The 
evidence of the petitioner's withesses, four 
innumber has been printed and we have 
been taken through it.. “The Judge who 
saw and heard the evidence relied upon 


‘all these witnesses and it seems to me. 


that in particular if P. W. No. 1's evidence 
is accepted the appellant is out of Court. . 
In fact it was hardly suggested otherwise. 
Plaintiff's witness No, 1 in answer to the 
Court says that Parasuramayya suggested 
to the witness that the transfer should 
be in Kamalanatham’s name benami for 
him ; and also that Parasuramayya suggest- 
ed that Kamalanatham should be shown as . 
the transferee as the judgment-debtor 
was his own brother. The witness’ could 
not say who actually paid the money. But 
there seems tobe from the evidence no 
doubt that the money was provided by 
Parasuramayya, he and Kamalanatham 
having settled to make the transfer for 
about half the decree amount, namely, 
Rs. 9,200. This appears to be probabilised 
by the evidence of P. W. No. 2 who said 
that just at that time Patrudu Chow- 
dhari was- preparing a fresh suit for 
partition as the High Court had dis- 
missed his previous suit on a prelimi- 
nary point. Plaintiff's witness No. 3 
says that he is sure that Parasura: . 
mayya provided the money and I do nof 
think there is any point to be made of his 
previous statement in 1+08- that the con- 
sideration was paid by Kamalanatham be- 
cause in his presentstatement he says he is 


- not sure who actually handed over the money © 


but that if he said that Kamalanatham 
did it in 1908; it is probably right. There 
is, in my opinion, no reason to think that 
the learned District Judge came toa wrong 
conclusion on the merits and as I am 


“ against the appellant also on the point of 


law this civil miscellaneous appeal must 


be dismissed with costs. Civil Miscellaneous 
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Second Appeal No. 64 of 1923 will also be, 
dismissed. 

Curgenven, J.—Following Palaniappa 
Chettiar v. Subramania Chettiar (1) it is. no 
doubt true that the real owner cf a decree 
cannot claim under O. XXI, r, 16 to execute 
it where it has been transferred in writing 
to the name of abenamidar for him. But 


once the benamidar is dead, this decision . 


does not appear to me to be any authority 
for the position pressed upon us that the 
real owner still cannot be heard to say. that 
the decree is his: nor, I think, have we been. 
shown any other authority for the proposi- 
tion. Once the benamidar is dead, the ques- 
tion necessarily arises, who is his representa- 
tive or, to use the language of O. XXI, r. 11, 
who is his transferee by operation of law ? 
In the ascertainment of this, there does not 
appear to be any provision in the Code, or 
any other authority, requiring the Executing 
Court to exclude the real-owner from com- 
ing forward and proving that the decree is 
his property. We have been shown nothing 
in support of the contention that, in such 
circumstances; the ostensible owner is to be 
regarded as the real owner.for the purpose 
of ascertaining his répresentatives. There 
is a series of cases: Umasoondury Dossy v. 
Brojonath Bhuttacharjee (8), A. B. Miller v. 
Abinash Chunder Dutt (9) and Sowear Lodd 
Govinda Doss v. Muneppa Naidu (10) in sup- 
port of the view that, when the title of the 
holder of a decree or of a transferred decree 
terminates—when forinstance the holder is 
an executor and Probate is revoked, when he 
is a trustee under a trust found to beinvalid, 
when he is an Official Receiver, and the ad- 
judication isannulled— theownerupon whom 


the title devolyes may be substituted by- 


the Executing Court. That Oourt is clear- 
ly bound, under s. 47 (3), Oivil Procedure 
Code, to determine who in this wide sense 
of the term is the decree-holder’s répresen- 
tative. To quote Mookerjee, J., in Ajodhya 
Roy v. Hardwar Ray (12), “the term ‘repre- 
. sentative’ as used in s. 244o0f the Civil Pro- 
cedure Code of 1882 means not merely the 
legal representative in the sense of the heir, 
executor oradministrator, but includes any 
representative-in-interest, that is, any trans-. 
feree of the-interest of the decree-holder..,””’. 


The further question then is whether, 
when a benamidar dies, the real owner is his. 
representative or transferee by operation of 


(12) 1 Ind. Cas. 213; 90; L. J. 485, 
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law. Some argument has been addressed to 
us to show that the benamidar wasin the 
position of a trustee, and that, upon the death 
of a trustee, and until another trustee is 
appointed, his natural heir succeeds to the 
trust. That may be true ofa trust created ` 
under the Trusts Act, butI do not think that 


an ordinary benami title is-governed by this 


rule. Ifthe real owner sued to establish 
his title to the property, it is indisputable 
that he would be entitled to a decree deelar- 
ing it; and, if that be so, he may equally 
establish his title in proceedings under s8. 47, 
Civil Procedure Code. In my view, therefore, 
the lower Oourt was right in deeming itself 
competent to gointo this question. 

On the merits it appears to methat there 
is a good deal of substance in the argument 
that Parasuramayya had considerable motive 
for desiring to acquire this decree whereas 
it would have been a foolhardy action on 
the part of the benamidar Kamalanatham. 
The circumstances are sufficiently explained 
by oneof the Vakils P. W. No.2,namely, that 
Parasuramayya himself owned only 4/5ths 
of the property and that the remaining 
1/5th was under litigation between him and 
his brother. It was naturalin those circu- 
mstances that Parasuramayya should desire 
to acquire the decree held by his brother's 
mortgage. The evidence relating to the 
sources from which the money was obtained 
is not in itself extremely cogent but if the 
evidence of the Vakil P. W. No. 1 is accepted 
it isconclusive upon the question of benami, 
because he says that the parties clearly and 
unambiguously gave him to understand that 
that was the natureof the transaction. It 
is true that a considerable interval, some 16 
years elapsed between that transaction and 
the date of his deposition, but that is not a 
reason for rejecting his evidence: There 


‘is further the testimony of the attestors, 


P. Ws. Nos. 3 and 4. It is said that P. W. 
No. 3's evidence is to be considerably dis- 
counted by thecircumstance that he said 
in Ex. If Kamalanatham paid the money. - 
But granting that the transferwas a benami 
transaction, and he desired to speak in sup-° 
port of it, he could have said nothing else. 
The learned District Judge has pointed out 
that the alleged, benamidar never during 
the course of the 8 years that helived after 
acquiring the decree attempted: to. execute 
it and in view of this considération and 
other considerations which I have .mention- 
ed, I think the District Judge was clearly 
right in holding that it was a benami 
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“ transaction. I agree accordingly with the 


6rders proposed by my learned brother. 
VN. V Appeals dismissed, 


- OUDH CHIEF COURT. 
Szconp CIVIL APPEAL NO. 119 oF 1927, 
September 15, 1927, l 
Present:—Mr. Justice Hasan aud Mr. 
~, Justice Raza. | 
SARJU PRASAD AND OTHERS— 
DEFENDANTS—APPELLANTS 
Versus 
` DEODAT LAL AND OTBERS— PLAINTIFFS 
m — RESPONDENTS. S 

Hindu Law—Joint family—Presumption-of joint 
ness, nature of—Shifting of onus—Onus of proof of 
date of disruption. 4 ; 

In » suit for declaration of title and possession 
of a share of an item of property alleged to be 
joint and to have been left out in a previous par- 
tition, the plaintifis admitted that the parties had 
divided about 8 or 9 years before suit, and that 
they had been living and messing. separately from 
that period, but the defendants contended that the 
partition had taken place about 55 years ago: 

Held, that the burden of proving that the parti- 
tion at which their share was determined and ‘by 
which they became entitled to the possession of that 
share took place within 12 years of the date of the 
suit was on the plaintiffs. [p.- 412, col. 1.) 

Bhagwani Kunwar v. Mohan Singh (1), explained. 


' Partap Narain Singh v, kam Kumar Singh (2), ap- 


roved. : 
Although the normal condition of a Hindu family 
is joint and there isa presumption in law to that 
effect, such presumption may vanish altogether in 
certain circumstances, in other circumstances it may 
be very weak, and again, it may shift atone stage 
of the trial from one party and be fixed on an- 
other. [p. 411, col. 2.) 
Second appeal 


against the judg- 


ment and decree of the Additional Sub-. 


Judge, Fyzabad, dated the 17th December, 
1926, reversing that of the Munsif, Akbar- 
pur, dated the 19th April, 1926. 

Mr. Ali Zaheer, for Mr. Bisheshwarnath, 
for the Appellants. 

Mr. H. H. Qidwai, for Mr. A. P. Sen and 
Mr. S. M. Ahmad, for the Respondents, 
JUDGMENT.—This is the defendants’ 

appeal from the decree of the Additional 

Subordinate Judge of Fyzaban, dated the 

17th of December, 1926, reversing the 


. decree of the Additional Munsif of Akbar- | 


pur, dated the 19th April, 1926.. The suit 
out of which this appeal arises- prays for 
a decree of declaration of title as” to the 
plaintiffs’ one-half share in certain proper 


SARJU PRASAD 9, DEODAT LAL, | 


[105 I. ©. 1997) 


ties specified atthe foot of the plaint.: In 
the alternative a decree for joint possession 
was asked for. ; 

The question for decision in the appeal, 
asit will appear hereafter, depends onj a 
proper appreciation of the plaintiffs’ case 
as set forthin the plaint, One Ganga Dass 
had two sone, Moolchand and Ram Khela- 
wat. The plaintifs are the sons of’Mool- 
chand. Sarju? Prasad, defendant No. 1, is 
the son of Ram Khelawan. Sarju Prasad 
had two brothers Mata Badal and Narain 
Bakhsh, Musammat Bhartha, defendant No, 
2 is the widow of Mata Badaland Musam- 
mat Sundra, defendant No. 3, is the widow 
of Narain Bakhsh. Thisrelationship is set 
forth in the pedigree attached to, the plaint 
and is notin controversy. In para. 2 of the 
plaint it was stated that Ganga Dass and 
his two sons had formed a joint Hindu 
family and that after the death of Ganga 
Dass his two sons and their male issues 
Gontinued the joint family and while the 
family was in thet state of jointness, the 
property in suit was acquired under two 
deads of sale in the name of Mata Badal 
with the joint funds and wasin the epjoy- 
ment of the menibers of the family jointly, 
though mutation of names in the Revenue 
Records was made in the name of Mata 
Badal. alone and though after the death of 
Mata Badal the name of his widow was sub- 
stituted in the revenue papers. In para, 3 


of the plaint it was stated that Narain . 


Bakhsh had predeceased Mata Badal ‘and 
that Mata Badal had died eight years ago. 
So long as Mata Badal wasalive the family 
continued to be joint. After the deathof 
Mata Badal the defendants separaied in 
mess from the plaintiffs and that except 
the property in suitin which the plaintiffs 


- IN 


have a one-half share, the rest of the family 


property was also partitioned: Paragraphs 4° 


and 5 state the facts on which the cause of 
action for the suit was based, 
The defence was the denial of the parti- 


tion alleged in para. 3 of the plaintto have - 


taken place after the death of Mata Badal. 
Further allegation was made in defence that 
the partition had taken place after the death 
ef Ganga Das3 between Moolchand and 
Ram Khelawan about 55 or 956 years ago 
and the plaintiffs’ case that the property 
in suit was joint family property which had 
remained undivided at the partition after 
Mata Badal's death was denied. The only 
other material defence, which has a bedring 
on the question which. we have todecidg 


< 
-=N a, 5 


- 


[105 I, O. 1997} 


in this appeal ab present, was one of bar 
of limitation. On these pleadings the trial, 
Court framed the following issues:—~ . ; 

(1) Ia the property in suit joint family 
property as alleged ? 

(2) If so; to what share are plaintiffs en- 
titled ? ; 

(3) Is the claim within time? | 

(4) To what relief, ifany, are plaintiffs 
entitled? . A 

Under Issue’ No. 1 the trial Court set 
before itself the following two matters for 
decision: ‘(1) whether the parties’ family 
was joint atthe time when’ the property 
in suit was purchased because the separa- 
tion being admitted by the plaintiffs, no 
presumption can be made as tothe exact 


period when the disruption took place and: 


(2) if so, whether the property in suit was 
purchased with the joint funds of the 
family ?” a 

On consideration of the evidence in the 


case it came to the conclusion that the 
that, 


plaintifs have failed to prove 
when the property in suit was pur- 
chased the family was a joint family> 
On that finding he dismissed the suit. On 
appeal by the plaintiffs the learned Ad- 
- ditional Subordinate Judge disagreed with 
the view of law taken by the Court of first 


instance that this wasa case in which no. 


presumption of jointness could be made, 
For this opinion he relied upon a decision 
of their Lordships of the, J udicial Commit- 
fee in the case of Bhagwani Kunwar v., 
Mohan Singh (1). He, therefore, remitted 
the following issue to the Court of first in- 
stance for trial:— 


“Were Moolchand and Ram Khelawan - 


and their sons respectively separated as 


alleged by the defendants at the time of the: 


purchases of 1877 and 1894.” 

He allowed parties to produce. additional 
evidence in. relation to the remitted issue. 
When the case went back tothe Court of 


first instance further evidence was admit-- 


ted and on consideration of that evidenze 
the triat Court decided the issue which 
the Court of Appeal had. remitted for deci- 
sion in the negative, 


ing, the attention of thé learned Additional 
Subordinate ` Judge was drawn to the deci- 


` sion of the Allahabad High Court in the 


(1) 88 Ind. Cas. 385; 23 A. L. J. 589; A. L R. 
1925 P. O. 132; 49 M. L. J. 55; +(1925) M. W.N. 491: 
al A L. J. 591; 22 L, W. 211; 29 C, W. N. 1037 


BARJU PRASAD V, DEODAT LAL, 
case.of Partap Narain Singh v. Ram Ku- 


When the appeal was. 
taken up on the second occasion for hear- . 


o All 


mur Singh (2). He, however, adhered to 
his former view on’ the question of onus 
of proof and finally recorded the finding: 
that the record does not show the ecepara-' 
tion in the family to have taken place be-- 
fore the deeds in suit. The result was 
that he allowed.the appeal and decreed ‘the 
plaintiffs’ suit, WA ; 

In second appeal before us the main 


-argument addressed on behalf of the appel- 


lants is that the Court of Appeal waa wrong 
in its opinion as to the onus of proof in this 
case. If thisargument is accepted it follows, 
we think, that it must be held that the. 
order remitting theissue for trial was im- 
proper and it further follows that the. 
proceedings taken in the Oourt of first 
instance after the order of remand must be 
quashed. The question as to the onus 
clearly depends on the pleadings of this 
particular case. Onus is not an invariable 
obligation resting ona party toa suit by: 
fixed and pre-determined rules of evidence. 
It-notonly changes according to the nature 
of the pleadings, but. it also frequently 
changes according to the progress of evi- 
dence, It is true that the normal condition 
of a Hindu: family is-joint.ahd that in law 
there isa presumption to that effect, but 
such a presumption may vanish altogether 
in certain circumstances, in other circum- 
stances it may become very week and, again, 
if may shift at one stage of the trial from 
the shoulders of one party and be fixed on the 
shoulders of another. In this particular 
casethe question is not as to whether the 
parties formed a joint Hindu family on the 
date of the suitor had separated sometime 
before. If that were the simple nature 
of the case, there would be no room for 
doubt that the party alleging jointness wil] 
start with a presumption to that effect 
in his favour. The broad issue in this case, 
having regard to the pleadings, is as to 
whether there was a joint family at the 
time when the acquisitions in dispute were 
made, Itis common ground between the 
parties that there was no joint family on, 
the date of the suit. It is-also common 
ground between them that there has been 
no such family in existence for the last 


“eight or nine years, that for the samé period 


they have been living and messing separate-. 
ly and that at the beginning of. that.period 
of time every joint family property. had 

(2) 94 Ind. Oas. 944; 24 A. L. J. 513; L. R.7 A, 230 
Rev; A.I R. 1926 All. 453, o 


3 
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been divided except the one in. dispute 
according to the plaintiffs, The point of 
time, therefore, at which the status of the 
joint family 


- geparated is very material and it is also 


‘material for the reason of the plea in defence 


of the bar of limitation. Obviously the 


plaintiffs must take and sustain the burden” 


of showing that their suit is within time 
and- inasmuch as the relief which they 
seek is fora divided one-half -share in the 
property which they allege as joint proper- 
ty which remained. undivided at the parti- 
tion of nine years ago, the suit would seem 
to be governed by Art. 127 of the First 


. Schedule of the Indian Limitation Act, 


Ni 


‘Singh (1). 


1908. It follows that they have the onus 
of showing that the. partition at which 
their share to the extent of one-half was 
determined and in consequence of which 
they became entitled to the possession of 
that share did take place within 12 years 
immediately preceding the institution : of 
the suit. 


As we have said before the learned Ad-. 


ditional Subordinate Judge's opinion on 
the question of burden of proof is mainly 
based on his interpretation of the decision 
of their Lordshipsof the Judicial Committee 
in the case of Bhagwanit Kunwar v. Mohan 
We areofthe opinion that the 
learned Additional Subordinate Judge has 
erred in interpreting that decision. We 
cannot construe that decision to mean that 
the well-settled principle of onus enunciat- 
ed by their Lordships of the. Judicial Com- 


mittee in the case of Bannoov. Kashee Ram ` 


(3) and other decisions of subsequent period 
were unsettled by that decision. Indeed 
in this decision their Lordships of the 
Judicial Committee did not profess to lay 


down any inflexible rule asto the burden. 


of proof in cases where there is a controversy 
as to the particular time at which a joint 
family broke and the members separated. 
It appears to us that the decision of their 
Lordships was rightly construed, if we may 
say so, by a Division Bench of the High 
Gourt at Allahabad in the case of Partap 
Narain Singh v. Ram Kumar Singh (2) 
and we adopt the same interpretation in 
the present case. 7 - 
Having taken the above stated view as 


to the onus of proof, we must hold that the- 


order of the learned Additional Subordi- 


(3) 30. 315; 3 Sar. P. O. J. 781; 3 Suth: P.O. J. 
490; Rafique & Jackson's P. O. No. 49; 2 Ind. Jur, 
151; 1 Jnd. Dec. (N. 6.) 788 (P. C,). | 
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broke andthe members became | 


. Court of first instance, 
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nate Judge remitting- the issue which we 
have noted before for trial to the Oourtof first 
instance was not a valid order and must be | 
set aside. It is not disputed that we have 
power tosetit aside at this stage of the 
case, That order was notopento appeal, 
but it could certainly be challenged and 
reversed if necessary when appeal from the 
decree of the lower Appellate Oourt is heard 


. and determined. © 


We accordingly allow this appeal and set 
agide the order of the lower Appellate Court 
dated the 13th of July, 1926, by which the 
issue noted above was remitted to the. 
We also set aside ` 

all proceedings in the Court of first instan- 
ce taken after the order mentioned just now 
and we also’ set aside the decree of the lower 
Appellate Court dated the 17th December, - 
1926, and remand the case under O. XLI, 
_ r. 23 of the Code of Civil Procedure to that 
Court with directions that the appeal be 
re-admitted to its original number in the 
registerof appeals and be heard and de- 
cided according to law and in the light of 
this judgment. The appellants’ costs of 
this Court incurred in this appeal will be 
paid by the respondents in all circumstan- 
ces, Other costs hereafterand hitherto in- 
curred will abide the event. 
Appeal allowed: 


A, No AL: Casé remanded, 
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RANGOON HIGH COURT. 

Civin Miscettanzovs APPLICATION No, 127 

oF 1926. . 
April 27, 1927. | 

Present :—Justice Sir Ben jamin Herbert 

Heald, Kr., and Mr. Justice Cunliffe. 
MA HLA SAING AND ANOTHER— 
APPLICANTS .. 
l Versus 
MA SU WE AND 0OTHERS— R: SPONDENTS. 

Suits Valuation Act (VII of 1887), ss. 1, 8— Suit 
for redemption of possessory morigage, valuation of, 
for purposes of jurisdiction. 

For the purposes. of pecuniary jurisdiction the 
value of the.subject-matter of a suit for redemption 
and recovery of land held by a mortgagee under a 
possessory mortgage is the value of the property 
sought tobe recovered. [p.413,col. 2.] - 

Kalee Kumar Nag v Mayappa Chetty (2) and Maung 
Kyaw Dun v. Maung Kyaw (3), followed. ja 

Mr. Maung Ni, for the Applicants. .., 

-~ .. | JUDGMENT. 

Heald, J,—The Ist applicant, Ma Hla 


+ 
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Saing, claimed to be the granddaughter and 
sole heir of Ma Min Ls, who was admittedly 
the mortgagorof the property insuit; and she 
and her husband, the 2nd applicant, Po Ya, 


claimed to redeem that property, which’ 


they valued at Rs. 13,000 from the respond- 
ents for R3. 800, tha firat three respondents 
being, as applicants alleged; the sole heirs 
and legal representatives of the mortgagee, 
one Pwa Gyi, while the 4th respondent was 
admittedly a mortgagee of the property 
under a mortgage made by the first three 
respondents, a 

The lst respondent, Ma Su We, alleged 
that her late husband, Hla Baw, who was, it 
may be noted, a grandson of Ma Min Les 
brother, Kywet Pyu, had been adopted 
by Ma Min Lo as her son, so that although 
MaSu We herself would not be one of Ma 
Min Le’s heirs, because her husband Hla 
Baw died before Ma Min Le, her children 
by Hla Baw would be grandchildren of Ma 
Min Le, and would be her sole heirs, since 
the lst applicant was not, as she claimed to 
bs, Ma Min Le’s grandchild either natural 
or adoptive. . ; 

The position wasthus that the Ist respond- 
ent Ma Su We was admittedly the sole heir 
and legal representative of the mortgagee 
Pwa Gyi, and that if her husband Hla Baw's 
adoption by Ma Min Le was established and 
Ma Hla Saing's claim, which as it turrfed out 
was based on her alleged adoption - by. Ma 


Min Le's daughter Ma Nan Thu, was not 
established, then Ma Su Wes children, the’ 


. 2ad and 3rd respondents, would be the: sole 
heirs and legal representatives of Ma Min 
Le, the mortgagor, and the later mortgage 
made by Ma Su We and her.children would 
bs in effecta mortgage made by both the 
parties to the original mortgage. 

The main dispute between the parties 
csntered round the two alleged adoptions, 
namely that of the lst applicant Ma Hla 
Saing by Ma Min Le’s daughter Ma Nan 
Thu, and that of the Ist respondent's hus- 
band Hla Baw by Ma Min Le herself. 

The trial Court found that Ma . Hla Saing 
failed to establish the relationship which 
she.alleged and that the applicants’ suit 
must be dismissed on that ground. It also 
came to the conclusion that the alleged 
adoption of Hla Baw by Ma Min Le was 
established, 5 

A Bench of this Court on appeal held that 
both the alleged adoptions were established, 


It found, therefore, that the lst applicant Ma. 


Hla Saing and the lat respondent's children, 
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claim or question to or res 


laid down in the Court Fees Act, 
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the 2nd and 3rd respondents, were the heirs 
and legal representatives of the mortgagor 
Ma Min Le, and that the lst respondent 
herself was the representative of the mort- 
gagee, Pwa Gyi, the 4th respondent being a 
sub-mortgagee of all the mortgagee’s rights 


_and a mortgagee of the rights of two out of 


the three representatives cf the mortgagor, 
On the strength of the decision of a Full 
Beach of this Courtin the case of Maun g Po 
Thu Daw v. Maung Po Than (1), the learned 
Judges found that the applicants were entit]- 
ed to a one-third share of the land, -the 2nd 
and 3rd respondents being each entitled to 
one-third and they accordingly gave the 
applicants a decree for redemption of one- 
third of the land-on’ payment of one-third 
of the mortgage-money, the mortga ge being, 
of course, as is usual in this country, a pos- 
sessory mortgage. 

_ The applicants applied for review of that 
judgment, but review was refused. They now 
apply for leave to appeal to His Majesty in 
Council. For the case.to fall within s. 110 
of the Code the amount or value of the sub- 


- ject- matter of the suit in the Court of first 


instance must “be ten thousand rupees or 
upwards and the amount or value of the 
subject-matter on appeal to His Majesty in 
Council must be ten thousand rupees or 
upwards, or else the decree or final order 
must involve, directly or indirectly, some 


pecting property 
of like amount or value. 

~A question thus arises as to what is the 
amount or value of the subject matter of a 
suit for the redemption and recovery of land 
held by the mortgagee under a possessory 
mortgage, Ss l 

The practice of thie Court is to regard the 
value of the property sought to be recovered 
as the valueof the subject-matterofsuchsuits 
for the purposes of pecuniary jurisdiction, It 
may be noted that it is laid down in the. 
Rules of this Court regulating Advocates’ 
and Pleaders' fees that for purposes of those 
rules “the valuation of suits and appeals 
shall be determined according to the rules 
| C provideg 
that in cases falling within s. Tv, vi, 12 
and q (d) of thesaid Act the value of the 
property shall be taken.” Suits agdinst a 


‘mortgagee for the recovery of the property 


mortgaged fall under s, 7 iz of the Court 
Fees Act and, therefore, fall within the pro- 


- viso to the above rule, so that for the pur- 


on : Ind. Cas, 10; 1 R. 316; A, I, R, 1925 Rang, 73 


¢ 
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- poses of those rules the- valuation. of such 
suits is the value of the property. Section 
8 of the Suits Valuation Act excludes suits 
under s. 7.ix of the Court Fees Act from 
the category of suits in which the value as 
determinable for the computation of Court- 
fees and the value for purposes of jurisdiction 
shall be the same, but does not say what is 
to be the valuation of suits-under s. 7 ix 
for purposes of jurisdiction. It would. thus 
appear that although for purposes of Court- 

fees the value of suits for the recovery of the 
property mortgaged is “the principal money 
expressed to be secured by the instrument 
of mortgage” it was not the intention-of the 
Legislature that the mortgage-money should 


‘be the basis of the valuation for purposes 


of jurisdiction. There seems, however, to be 
little judicial authority as to what ought to 
be the valuation of such suits for purposes 
of jurisdiction, and not a single case on the 
subject has been brought to. our’ notice. 
There isan obiter dictum in the case of 


Kalee Kumar Nag v. Mayappa Chetty (2) 


where the learned Judge who.made. the re- 
ference said: “In my opinion where the 
mortgagee is-in possession of the mort- 
gaged property so that the success of the 
redemption suitinvolves the recovery of its 
possession by the mortgagor, the subject- 
matter.of the suit may be taken to.be the 


‘mortgaged property.” . The case of Maung 


Kyaw Dun v. Maung. Kyaw (3) which was 
cited by the learned Judge in the case men- 
tioned above- was, like the present case; a suit 
for: redemption by a mortgagor where: thé 
mortgagee was in possession. of the mort- 
gaged property, and the. Court held that 
“In aredemption suit the subject-matter of 
the suit is the land sought to be redeemed.” 


“That is the only direct judicial authority, on 
the point which I have been able to find and 
“IT accept it. 


I would, therefore, hold that the value 
of the subject matter of the present suit 
in the Court of first instance.was Rs. 13,000. 
Further it appears that similar questions 
arise between applicants and the first re- 
*spondent in another suit which was institut- 
ed at the.same time as. the present suit 


\ 


and..in which the valuation of the pro-’ 


` perty..soughtto be redeemed was Rs; 12,000, 


That suit has been remanded -to the trial 
Court by. this Court in Oivil First Appeal 
No, 202 of. 19250n-the basis of the findings 


in the. judgment against which applicants: 


(2) BInd. Gas, 973; 5 L, B, R. 208; 3 Bur, L, T; 86, 
(8) 1 LiB, RAH 
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nowdesire to appeal to-His Majesty in Coun- 
cil. Alsoitis alleged that similar questions 
are likely to arise between the parties in 

respect of a large number of other lands, 

which were mortgaged by Ma Min Le. It 
appears, therefore, that the decree against 
which applicants wish to appeal to His 
Majesty in Council involves a claim or 
question to or respecting property’ of the 
value cf more than Rs. 10,000. 

I would accordingly grant leave to appeal 


“to His Majesty in Council. 


Cunliffe, J.—I concur, | 
A. N. A. i Leave granted, 


MADRAS HIGH COURT. 
Sreconp CIVIL APPBAL No. 123 or 1924, - 
l March 81, 1927. 
: Present:—Mr. Justice Waller ahd ~ 
Mr. Justice Madhavan Nair.. 
NATURANJBRIISMALKUTTY'S son ~ 
- AHMEDKUTTY—PuatntirF—APPELLANT 
Versus | 
OHERUKANA MOIDUTHY AND-OTBERS— 
LEGAL REPRESENTATIVE OF THE DECEASED — 


“DEFENDANT No. 3— RESPONDENTS: 

Civil. Procedure Code (Act V-of 1908), s. 47, O. XXI, 
r. 108—Purchaser of undivided share- of co- 
owner—Right to: obtain partition in execution pro- 
ceedings— Separate suit, whether necessary—Order re- 


cognising right to joint possession of other co-owners, -` 


whether comes under O. KAT, r. 108— Suit for parti- 
tion after one-year, whether barred—Limitation Act 
(IX of 1908), Sch. I, Art. 11-A, applicability of. 

The rightof a purchaser in execution of a decree 
of the -interest of-one of several co-owners, for parti- 
tion and recovery of his specific share, must be 
enforced not by a mere application in- execution 
but by instituting a separate suit for partition. [p. 
416, col. 1.] i ji 

Yelumalai Cheity v. Srinivasa Chetty (3) and Hassan 
Ammal Bibi v: Ismail Moideen Rowther (4), relied : 


Where in execution of a decree on a mortgage. 
executed by one of several co-owners, the mortgagee 
purchased his ‘mortgagor's interest and obtained 
delivery of possession, but a representative of one-of 
the other co-owners got an order for re-delivery and 
the mortgagee-purchaser in his turn got symbolical 
“delivery, and thereafter brought a suit for partition 
more than one year after the date of-the order for ` 
re-delivery : 

Held, that the suit was not governed by Art.’ 
11-A of Sch. I of the Limitation Act, inasmuch as 
the auction-purchaser’s right to joint possession of 
the property remained unaffected by the order and 


_ was in substance recognised by.it and was, therefore, 


Kh barred by. limitation, [p, 416, col, 2;-p; 416, col. . 


~ 
Pal 


_ (105.1. 0, 1927) - 


Second appeal against the decree of the 
Court of the Subordinate Judge, South’ 
Malabar at Palghat, in A. S..No. 103 of 
1921 (A. S. No. 10 of 192i, District Court, 
South Malabar), preferred against that 
of the Court of the District Munsif, Tirur, 
in O. 8. No. 640 of 1919. I 

Mr. K. P. Ramakrishna Ayyar, for the 
Appellant. 


Mr, P. Govinda, Menon, for the Respond- - 


ents. - 
JUDGMENT.—Plaintiff is the appel- 
lant. This second appeal arises out of 


a suit instituted by him for partition. The 


plaint property belonged to one Moideen. ` 


He died leaving a widow and two children, 
Mammakutty a son, and Biyyakutty a 
daughter. Mammakutty died leaving as 
his heirs the 2ad defendant his widow, and 
the lst defendant his daughter. The 2nd 
defendant instituted a suit for partition 
(O. 8. No. 407 of 1903) and obtain- 
ed a decree. In the meanwhile, Mamma- 
kutty had mortgaged his interest to one 
Kunheen in May, 1899, and the plaintiff 
had purchased that interest. As such 
purchaser he brought a suit (O. S. No, 
409 of 1919) on Mammakutty’s . mortgage 
and- obtained a decree for the. sale of 
Mammakutty'’s share. in the properties, In 
execution of that decree he himself pur- 
chased the said share in Court-auction 
and obtained delivery of the plaint pro- 
perties. The 3rd defendant in the present 
suit having obtained an interest in the 
properties from some of the defendants 
in O. S. No. 407 of 1903, put in a peti- 
tion for re-delivery of the plaint pro- 
perties allaging that she also. had obtain- 
ed some interest in them (see M. P. No. 
3101 of 1916). The Court then ordered re- 
delivery. of the properties to the 3rd de- 
fendant under Ex. K on the 25th of June, 
1917. Later on. the plaintiff in his own 
turn got symbolical delivery of these pro- 
perties (see Ex, L, dated the 3rd of Oc- 
tober, 1918). ; 

It was argued by the 3rd defendant, 
who is the contesting defendant in the 
suit, that since the present suit by the 
plaintiff has been institut- d more than a 
year after the order in M., P. No. 3101 


of 1916 (Bx. K) the suit is. barred 
under Art. il-A of the Limitation 
Act, that the order under. Ex. K is 


final under O. XXI, r. 108 of. the Civil 
Procedure Code and that the present suit 
is not maintainable, Accepting the argu- 
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ment, the learned Subordinate Judge re- 
versed the District Munsif's decree and 
dismissed the plaintiff's suit. 

In second appeal it is argued on behalf 
of- the plaintiff-appellant- that the lower 


Appellate Court has totally misunderstcod 
the nature of the proceeding which led to the 


‘passing of the order Ex. I< that Art. ILA ` 


has really no application to the facts of 
the present case and that the plaintiff is 
entitled to get Mammakutty'’s share of 
the suit properties which he purchesed 
in auction by instituting a suit for partis. 
tion which is the only remedy that he is 
entitled to pursue: We must accept this 
argument, The lower Appellate-Court has 
misunderstood the nature. of the. appli- 
cation made by the present 3rd defend: 
ant in M. P. No. 3101 of 1916. It wag 
not a claim petition put iu by a stranger, 
In ©. 8. No. 419 of 1911, which, it will 
be remembered, was instituted by the 
present plaintiff -and in which he. got 
a decree for the sale of Mammakutty’'s 
share, the prasent 3rd defendaut was a 
party, viz, 5th defendant. Exhibit K 
makes that very clear. The. application 
M. P. No, 3101 of 1916 was, therefore, one 
between parties to a suit under s. 47 of 


‘the Civil Procedure. Code. and as. such it 


is clear that O. XXI, r. 103 ofthe Civil 
Procedure Code and Art. I11-A of the 
Limitation Act are altogether inapplicable, 
in. this view, the arguments addressed to 
us and the cases quoted on the assump: 
sion that those provisions of law apply. 
to this case need not-be considered. i 

The real question is whether the order 
x. K in M. P. No. 3101 of 1916 in. effect 
bars the rightof the plaintiff to institute 
this suit. In our opinion the order read asa 
whole does not, The case of the present 


.91d defendant in that petition was, as 


stated in the order itself that the “counter- 
petitioner” (the present plaintiff) “should 
sue for partition and possession of Mam: 
makutty’s share’, and this we think is 
the result of that order. Paragraph 3 of 
the order runs thus:—"It is clear if it has 
uot been definitely ascertained what Mam- 


-makutty’s share was in-O. S, No. 407 of 


1903 of this Court the counter-petitioner 
cannot be entitled to exclusive possession of 
the property in dispute, and that he is 
only. entitled to symbolical possession 
under O XXI, r. 35 (2) of the Civil Pro- 
cedure Qode,” In, view of these statements, 
we cannot agres with Mr, Govinda Menon's 


` mised by it. 


‘14, 
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order contained in para.7 directing “re- 
delivery of the property to the petitioner” 
means that the plaintiff's right to Mamma- 
kutty’s share is altogether negatived. We 
think that his right to present joint pos- 


-session of the property remains unaffected 


by that order and is in substance recog- 
That order, therefore, is not 
detrimental to his interests in any way 
and he is not bound to setit aside. On 
this construction of the order the argu- 
ment that the plaintiff being a Mubam- 


“madan should have sued for the present. 


possession of his share of the property 
within a year after the passing of the 
order Ex. K, supported by, the decision in 
Ganpat Rai v. Hussain Begum (1) referred 


. to in Shanmugam Pillai v. Panchali Ammal 


(2) does not arise for consideration. The 
plaintiff's right for the recovery of the 
specific share to which he is entitled is, 
according to the decisions of this QOourt 
in Yelumalat Chetty v. Srinivasa Chetty 
(3) and Hassan Ammal Bibi v, Ismail 
Moideen Rowther (4), to be enforced not 
by a' mere application for execution , but 
by instituting a suit for partition: 
and since 12 ‘years have not elapsed since 
his rights came into existence, his pre- 
sent suit for partition is clearly not barred 
by limitation. . ; | 


.- We, therefore, set aside the decree of 


the lower Appellate Court and restore that 
of the District Munsif. The appellant 
will get his costs in the lower Appellate 
Court and in this Court each party will 


- ~ 


bear hisown costs. 
V.N. V. 


A. N. A. 

1) 60 Ind. Gas. 905; 19 A. L. Je 53, 

E 95 Ind. Cas. 209; 49 M. 596; 23 L. W. 551; 50 M, 
L. J. 681; A. I. R. 1926 Mad. 683. 

3) 29 M. 294. . 

a 29 Ind. Oas. 976; 28 M. L, J. 642; (1915) M, W.N, 


Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. — 
REVISION ÅPPLICATIGN No. 44 of 1926. 
- . July 28, 1927, 
Present :—Mr. Aston, A. J. C., 
‘Mr. Rupchand Bilaram, A J. O., and 
DeSouza, A. J. O. 
Mrs. L.—PSTITIONER : 
VETSUS F 
W. L.—RESsPONDENT. ' 
' Divorcee proceedings—-Admissions uncorroborated, 
probative value of, 


MRS. L. V. W. b. 
“contention that the operative part of the 


l [105 t 0, 1927 


Admissions of a party to divorce proceedings un- 
supported by corroborative proof should be receiv- 
«d with the utmost circumspection and caution, as 
there is not only the danger of collusion to be guarded 
against, but other sinister motives may also lead 
to the making of such admissions, if, though un- 
dear tte they would effect their purpose. fp. 417, 
col. 2. ; i 


Robinson y. Robinson and Lane (1), followed. 


Mr. Gulabrat Nihalchand, for the Peti- 
tioner. ' i : 
~ Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. i -o 


JUDGMENT.—This is a petition by 
the wife for dissolution of her marriage with 
the respondent on the sole ground that the 
respondent was guilty of adultery coupled 
with suchcruelty as without adultery would 
have entitled the petitioner to a divorce a 
mensa et thoro. ~- , 

Paragraphs 4 and 5 of the petition which 


Tefer tothe alleged acts of adultery and 


cruelty areasfollows:— . 

“4, That on diverse occasions on dates 
unknown to the petitioner, the said re- 
spondent.at several places unknown to the 


petitioner committed adultety with several 


women unknown to the petitioner.” 

“5. That from and shortly after the 
petitioner's marriage the respondent habitu- 
ally conducted himself towards the peti- 
tioner with great harshness and cruelty, 
frequently abusing her,and beating her, and 
asking her to commit adultery and general-. 
ly il-treating and neglecting herwith the 
result that the petitioner and the respond- 
ent have ceased to live as wife and husband 
since abouta month. Therespondent has 
been guilty of cruelty even after that," 


The marriage between the parties took 
place on May 26, and the petition was 
presented to the Court on . November 


“18, 1925. It came up at firat for hearing 


before Kincaid, J. O. The respondent was 


- absent and has remained absent through- 


-ouf, Theonly proof given by the petitioner 
‘in support of her allegations was her own 
evidence and certain alleged. admissions 
-contained in three letters of the respondent, 
Exs. 8to 10, The learned Judicial Oom- 
missioner was satisfied with this proof and 
passed a decree nisi in favour of the peti- 
tioner, g 

On January 3!, 1927,, the case was 
remanded under s. 17 of the Act to the 
Court of the first instance for a further in- 
guiry into the matter, which was held by 
the present Judicial Commissioner and tha 


[105 1. ©. 1927) 
additional evidence recorded by him with 
his findings thereon have now been certili- 


ed to us. 
to certain incidents in the conduct of the 


respondent which are said -to have taken ' 


place after the filing of the petition. 


We have heard Mr. Gulabrai in support 


of the petitioner’s case, and have carefully 
considered the whole evidence. With all 
respect for both the Jearned trial Judges, 
we are unable to hold that either of the 
two charges levelled against the respond- 
ent have been proved. 


The burden of proof indubitably lay on 


the petitioner. Now, with regard to the 
charge of adultery, the only evidence in 
the case consists. of herown testimony and 
the alleged .admission of the respondent in 
the letter Ex. 8 which is dated November 
8, 1925, written about five days before 
this petition was presented, It reads: as 
follows :— 

‘Since you want- to know the facts and 
wish in consequence to be free, I must now 


say and do -not wish to deny it that I have 


misconducted myself with several women 


of whom I have notthe faintest recollec-. 


tion—May the Lord forgive me i all I ask 

Now, para, 4 of her petition as to the 
alleged acts of adultery was as vague as 
it could be, In her verification to the peti- 
tion, she averred that this paragraph was 
true to her information and belief, and 


evidently relied on the alleged admission ` 


in Ex, 8. 

At the hearingshe attempted toimprove 
her case by. deposing that she had per- 
. sonally seen. the respondent paying atten- 
tion to other women, and that when she 
taxed him with it he. gave her tke letter 


Ex. 8. It isin evidence that for about a. 


month before this letter, the petitioner had 


discontinued living with her husband at. 


Kotri and had been living with her mother 
at Karachi. 
lieve that she could have seen the respond- 
ent paying attention to any other women 
during that period or thatshe obtained the 
letter- in consequence of her taxing him for 
the same. The very tenor of the letter 
shows ‘that ifthe respondent-had, as a mat- 
ter of fact, misconducted himself, she knew 
“nothing about itand that the letter was 
given to her as a proof of an admission of 
adultery in the proceedings which were 
being. contemplated by her. There is no 


indication -in her evidence as tothe, charac 


é 27. 


MRS. L. V. W. L. 


This additional evidence refers ° 


“spection and caution. Not 
‘danger of‘collusion to be guarded against, 


It is, therefore, difficult to be-- 
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ter and personality” of the women whom 
she saw her husband paying attention to, 
or as to the nature of the attentions paid 
by him or what actually transpired there. 
It appears to usthat the statement made 
by the petitioner that she saw the respond- 
ent paying attention to other women is a 
gratuitous untruth, and must be excluded 
from consideration. 

The only evidence, therefore, of the al- 
leged- facts of adultery with diverse i 
WI is the so-called confession thereof in 

xX. 8 

The law as to the admissibility in evi- 
dence and effect of confession oř admis- 
sion of a respondent in divorce proceed- 
ings is now well-settled. In Robinson v. 
Robinson and Lane (1) while dealing with . 
the alleged admission -of adultery by a 
wife, Oockburn, C. J., has very clearly and 
succinctly laid down the law’ on the point. 
as follows :— 

“ But this Court is-not a Court of ecclesi- 
astical jurisdiction nor bound in cases of 
divorce avinculo by rules of merely ec- 
clesiastical authority; itis at liberty to act 
and bound -to act, on any -evidence legal- 
ly admissible by which the fact of adultery’ 
is established, and, therefore, if there is 
evidence, not open- to exception of admis- 
sion ofadultery against the principal re- 
spondent, it would be the duty of the Court. 
to act upon it, although there might be a 
total absence of any other evidence to sup- 
port them. No doubt the admissions of a 
wife ‘unsupported. by- corroborative proof, 
should be received with the utmost'circum- 
only is the 


but- other sinister ‘motives which might 
lead to the making of such admissions if,- 
though unsupported, they. would effect 
their purpose, are sufficient ‘to render if 
the duty of the Court to proceed with the” 
utmost caution in giving efect to state-. 
ments of this xind....... Cb EN wots tebe The 
admission- ofa party charged ‘with ‘a cri- 
minal or wrongful act has at all times, in 
all systems of jurisprudence been consider- 
ed as: most cogent and conclusive proof, 
and if all doubt of its genuineness and 


sincerity be removed, we see no reason why `< 


such a confession should as against -the . 
party making it, have full effect given to it 
in all cases like the present.” 

We have examined the admission | In Ex, 


bad 


` (1) (1859) 29 La J. P. & M, 178 at p, 191; 
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8 in the light of these weighty observa- 
tions and are unable to hold that it is either 
genuine or sincere, or is one which we can 
safely rely upon in undertakin g the serious 
sd of separating aman and his 
wife. ' 

Atits best, the alleged confession is con- 
sistent as much with collusion as with real- 
ity, and, therefore, requires corroboration, 
which is absolutely wanting in this case. 
Such of the circumstances as have been 
` brought to our notice, on the contrary lead 

us to -the conclusion that it contains an un- 
true confession. Both parties are young 
and under the age 26 or 27 years, They 
were living at an outside Railway Station 
where the respondent was employed as a 
fireman. It is hardly likely that during 
` the short duration of their married life while 
they were living under the same roof, the 
respondent should have been so depraved 
as to have misbehaved with diverse women 


of a luwer status in life and of a different. 


nationality than himself, or that he should 
have done so without any. knowledge -of 
procest from his wife or under circum- 
stances as to leave behind no traces what- 
soever of any evidence of his misdeeds. 

In passing if may be observed that 
Ex. Bis not the only document which bears 
the indelible impress of having been pro- 
cured for the ocasion, Exhibits Y and 10 pro- 
duced in support of the charge of cruelty, 
or at any.rate Ex 10, are such other 
documents. We shall presently refer in 
detail to Ex. 10. Excluding, for the moment, 
those two documents from our considera- 
tion, we are not prepared to hold that 
Hr. 8 may be safely relied upon as con- 
taining true admission of the alleged acts 
of adultery, ` 

This charge, therefore, fails, and with it 
the petitioner's’ claim for. dissolution of 
marriage. 

At the request of the learned Pleader we 
have analysed the evidence of cruelty to see 
if it is possible for usto get the petitioner 
a partial divorce or judicial separation in 
these proceedings. Weare constrained to 
hold that the evidence of cruelty is equally 
e unreliable. NE 

One of the allegations contained in para. 5 
of the petition is the alleged request 
made to her by the respondent: to commit 


adultery. In support thereof the petition - 


has produced.a slip of paper, Ex, 10, 
said to have been written by the respond- 
ent. It bears no date but it is said that 


t p r 
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it was written after July 1925, and. reads ` 


as follows :— 
“D. you have my permission to come 
off with him (J.).” A a, 
This is a crude and ill-advised ‘piece 


of evidence to have been placed on the 


record, ; 
No attempt has been- made_to prove 
the identity of J. (referred to in tke evi- 
dence as one J.M.) or to explain his 
previous connection with either pariy or 
the circumstances under which it was given 
or thetime when it was written. The 


only statement made by the pétitioner in ` 


her evidence before remand was, that the 
respondent had asked her to go astray 
with one J. M., and that was all. Even 


after remand no attempt has been made 


to develop this point and it seems to have 
been abandoned. It may also be noted 
that it is the petitioners case that in 
July 1925 the respondent had vowed not 
to ijl-treat her and gave her tke. letter 
Hx. No. 9. Jt is under these circumstances, 
least likely that he would within a month 


or two ofhis alleged vow, gratuitously aek 


the petitioner to go astray with an un- 
known person when he must have -known 
well enough that such reqvest will not be 
accepted.” ; < 


On the evidence as it stands we have 
no otheroption but to hold “that both 
Exs. 8 and 10 were written for the occa- 
sion and for the purpose of being produced 
in evidence in 
which were then contemplated. THe circum- 


stances of this case are such as to show - 


that the respondent isin collusion with 


‘the petitioner and has purposely kept 


himself out of Court, to enable the peti- 
tioner to succeed on the strength of the 
documents passed by him. 


Under the cireumstances it is hardly 
necessary for us to discusa at any con- 
siderable length the evidence of the other 


-acts of cruelty, namely, the vague allega- 


tions of ill-treatment meted out to the 
petitioner before this petition. It will be 
sufficient to observe that such ill-treat- 
ment, ifany, does not seem to have been 
of a serious nature. Admittedly she made 
no complaint of it to any one. Her ex- 
planation is that. as she had -married 
against the wishes of her father she did 
not wish to break his heart, but this leaves 
out of -account her fond mother who ig 
alive, and with whom she is living, 


the present proceedings — 


yn. 


ef ee TT 
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The petitioner has come in Court with 
unclean hands and we are not prepared to 
hold that such evidence as is at present on 
the reeord entitled her to a divorce a 
mensa et thoro. a 
“We, therefore, dismiss this 
pliciter with no order as tocosis, 
PBA ` 


A, N. A. Petition dismissed. 


eneng aae ee, 


MADRAS HIGH COURT. 
Srcone CIVIL Appear No. 1189-07 1924. 
_ March 23, 1927. 

Presènt :—Mr. Justice Wallace. -~ 
VENGUBAT AMMAL BY sUTHORIZED - ° 
AGENT NARAYANAOHARIAR— 

PLAINTIFF—APPELLANT 
Versus 
V. R. RAMASWAMI IYER AND OTHERS — 
DEFEN DaNTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 76— 
Simple mortgagee let into possession-~Mortgagor, right 
of, to set off rent against interest on mortgage. ` 
` Section 76, Transfer of Property Act, is not in 
terms: restricted to a mortgagee who takes posses- 
sion as whortgagee and the principle of it applies to 
all mortgagees who get into possession by. way of 


further. security for the payment of their debt. It. 


makes no difference to this proposition” that the 
mortgagee is in the position of a tenant holding 
over after the lease period has expired. 

i aa manual Bhagat v. Mahabir Bhagat (1), - fol- 
owed. 


Where a simple mortgagee obtains possession ofthe 


‘mortgaged property as a further security for his 


debt, the mortgagor or his representatives can under 
8. 76, Transfer of Property Act, claimin a suit on 
the mortgage to set off the rent against the interest 


. due on the mortgage, 


Second appeal against the decree of the 
Oourt of the Additional Subordinate Judge, 
Tinnevelly, dated the 3rd November, 1923, 
in A. 8. No. 25-of 1923 (A. S. No. 277 of 
1922, District Court, Tinnevelly) preferred 
against that of the Court of the District 
Munsif, Tinnevelly, in O. S. No. 360 of 1920, 

Mr. B. Sttarama Rao, for the Appellant. 

‘Mr. K. S. Ramabhadra Iyer, for the Re- 
spondents, 

JUDGMENT.—The facts in this ‘suit 
are that the plaintifi's father got a simple 


morigage for Rs. s00 on a house and other 
properties from the guardian of defendants’ 


Nos 1 and 2 on 9th September, 1911. Ex- 
hibit A is the mortgage-deed. The period 
of the mortgage was three years and interest 
was to be charged at 9 per cent. per 


annum. Fourth defendant purchased some. 


N 


a 
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petition sim-. 


ment of their debt. 
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of the properties, He is the . contesting 
respondent. Plaintiff-appellant sued on the 
mortgage, and the question for decision 


“was, what amount of interest has accruedon 


the mortgage? `. , 
Fourth defendant pleaded that, .at the 
time of the mortgage the mortgagee was let 


` Into possession of the house under a lease on 


the footing thatthe esitmated rent ofthe house 
Rs. 5-6-0 should be set off month by month 
against the interest Rs. 6-12-0 due monthly 
vn the mortgage. A document, Ex. I, set- 
ling forth such an arrangement was sought 
to be filed, but both the lower Courts 
held it inadmissible for want of registra- 
tion. . I agree with them that Ex. I, read, 
as it must be, with Ex. A indicates that 
the lease was for a period of at least three 
years.’ The lower Appellate Court, how- 
ever, finds as a fact that the mortgagee 
was let-into possession of the house about’ 
the date of the mortgage and remained 
so until the date of suit. The point for 
decision here is whether as a matter of 
law the mortgagor or his representatives 


‘can claim in this mortgage suit to set off 
“the rent of the house against the interest. 
‘due on the mortgage. The lower Appel- 


late Court has held: that s. 76 of the 
Transfer of Property Act allows this, and 
it 1s this proposition which the appellant 
attacks, ; 

While it is clear that the mortgagee did . 
not get into possession as mortgagee I 
think it must be held on the facts that he 
got possession in his own interest in order 
that his debt might be paid off, .that is, 
by way of further security of the payment 
of his debt. That- being so,-I think, it is 
a case to which s. 76 will apply. : See 
Kishundayal Bhagat v, Mahabir Bhagat (1), 
That section is not in termes restricted to 
a mortgagee who takes possession as mort- 
gages and the principle of it would apply 
to all mortgagees who get into possession 
by way of further security for the pay- 
It will make no differ- 
ence- to this proposition that the lessee 
was in the position of a tenant holding - 
over after the lease period had expired, 
which would be the position of the plaint- 


iff if the-contract of lease had been proved® 


There is no hint in the plaintiff's notices- 
that he offered to put. his mortgagor into 
possession after the expiry of the period 
fixed in the mortgage. It is clear that he. 


(1) 58 Ind. Cas, 291; 5 P. L. J. 492; (1920) Pat. 277; L. 


P, L, Ti 711; 2 U, P. L. R. (Pat.) 208, 
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wag remaining in possession in order to 
enforce payment of his mortgage-debt, I 


am, therefore, of opinion that the lower. 


Court is rigat in holding that s. 76 ap- 
plies, and I see no reason to interfere and 
dismiss this appeal with costs. 

V. N. V. 


A. N, A. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
FrrsT CIVIL APPEL No. 53 oF 1926. 
August 19, 1927. 
Present:—Mr. Hallifax, A. J. O., and Mr. 
Kotwal, A.J. U, o) 
LAKSMI NARAYAN-—J)BOREER. HOLLÉR— 
: Yt ÅPPELLINT ` : 
VETSUS : 
‘SHRIDHAR AND 01HBRS— JUDGMENT- | 
` DEBTORS — RESPONDENTS. 

C. P. Tenancy Act (I of 1920), s. 49—Mortgage of 
village - Subsequent aecgquisetion of sir—Sale under 
morigage—Auction-purchaser, whether acquires rights 
in sir—Mortgagor dispossessed of occupancy rights in 
sir—Application for restoration under s. 47, Civil 
Procedure Code, whether lies—Application, whether 
can be treated as plaint-—Civil Procedure Code (Act 


V of 1408),s 47. 

In view of the provisions of s. 49 of the C. P. 
Tenancy Act a mortgagor of a village whose inter- 
ests have been sold and purchased by the mort- 
gagee is entitled to remain in possession as an 
occupancy tenant of all the land that was sir on 
the date of the sale and the fact that the si7 lands 
became such only after the date of the mortgagé 
does fiot affect the mortgagor's right to retain pos- 


session of them. |p. 421, col.1.] 
_If the mortgagor in such a case has been dis- 


possessed of his occupancy rights in the sir land 
either in execution of a warrant for possession or 
otherwise, an application for restoration to posses- 
sion will not lie under s. 47 of the Civil Procedure 
Qode as the mistake could not be said to be a matter 
covered by tlie section. [ibid.] - 

` Such an application cannot. be treated as a plaint 
under s. 47 (2), Civil Procedure Code, as the disposses- 
sion has no connection with the execution proceed- 
ings. [p. 42], cols. 1 & 2.] | 

Appeal against the decree ofthe Addi- 

tional District Judge, Hoshangabad, dated 
the 17th April, 1926, in execution case arising 
out of the Civil Suit No. 24 of 1915. 

_ Sir H. S Gour, for the Appellant. 

. Mr. S. B. Gokhale, for the Respondents. | 
“ JUDGMENT.—Slackness of phrase. 
and thought is responsible for this very 
simple case being complicated by many 
irrelevant arguments in both Courts and 
having taken a year to try. The phrase 
that perhaps shows_the greatest laxity of 
expression and has been the most misunder- 
stood is that relating to the sir landin the 
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village in question when it was sold. In 
the preliminary. 


“Owner of that land as sir. 


and bought by the appellant. 
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every document from 
decree for sala to the warrant for delivery 
of possession and indeed the report of 
delivery of possession, the village is order- 
ed to be sold or said to have been. sold sir 


zamin chhorke or “excluding sir land” 


Those words taken literally import a sale 
of neither the proprietary right nor the 
occupancy right in the sirland,one which 
would leave the original proprietor still 
it is, however, 
clear that their real meaning is to inelude 


in the sale the proprietary right but to - 


exclude from it the occupancy right in the 
sir land. But all through the case, even in 
this Court, most of the reasoning has been 
based on .the literal meaning of-the 


words, and other paris of it on ‘their real 


meaning, l 

The only facts that are relevant are 
these. fhe proprietary right in the whole 
of the village of Malna, which belonged 
to the respoudents and included 82 Ub acres 


oi sir land, was sold by auction in execu-- 


tion of adecree onthe 25th of May, 1922, 
Jhe occu- 
pancy rights in the sir land were expressly 
excluded from the sale by the phrase 
already , mentioned, which has lost its 
essential ambiguity by long usage, though it 
would not matterit they had not been ex- 
cluded so long as they were Hot expressly in- 
cluded. On the 24th of April, 1923, the appel- 
lant was put in possession of what bad been 


sold to him, that is to say, of the proprietary 


rights in the whole village including the 


sir land. But he was not putin possession of . 


the occupancy rights in what had been sir 
land any more than of the occupancy rights 
in any other land in the village. Atsome 
later-date, probably within two or three 
months atter the 24th of April, 1923, the 


appellant; who then owned the village, dis- 


possessed the respondents of their occupancy 
holding of $2°06 acres. 

On the 2Uth of April, 1925, the respond- 
ents applied to the: Court which had exe- 
cuted the decree in 1923 to restore them 


' to possession of their holding. Twelve 


issues were framed, all irrelevant, and the 
trial of them took a year and resulted in 
an order for the restoration of the respond- 
ents to possession, against which the pre- 
sent appeal has been filed. The dispute 
has arisen out of the irrelevant facts that 
the sale was under a mortgage-decree held 
by the purchaser and that the 82 06 acres in 


Ne, IN 
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d were not sir till shortly before tha 
sale. Lo 
Though it is irrelevant it is perhaps ad- 
visable to explain how it is wrong to say, 
as the appellant says, that on the transfer 
of a village under a mortgage, whether by 
foreclosure or sale, the mortgagor becomes 
an occupancy tenant of only so much of 
the sir land ashad that character at the data 


of the mortgage and not of that part ofit - 


which nas beeome sir in the interval. 
Whether the land was khudkasht or banjar 
or tenancy landatthe time of the mortgage, 
the mortgagor has in the interval acquired 
in it the occupancy ‘right which, with the 
proprietary right he held before, makes up 
the sir right, though it remained ina state 
that may be called dormant. That occu- 
pancy right is undoubtedly an accretion to 
the mortgaged property and, in the absence 
of a contract or law to the contrary, would 
pass withit to the mortgagee. But there 
is a very clear enactment to the contrary in 
s.49 of the Tenancy Act, and the mort- 
gagors in this case were entitled to remain 
in possession aS ‘occupancy tenants of all 
the land that was sir on the date of the 
sale. 

It appears probable tLat the respondents’ 


application for restoration of possession 


could not have been granted by the lower 
Court even if their ouster had been under 
the warrant issued by that Court. The 
decrees had been completely executed, and 
any such mistake cannot -be called a matter 
eovered by s. 47 of the Civil Procedura 
Code.’ A special exception is made in thia 
respect by r. 100 of O. XXI, in favour of a 
stranger to the decree, but the judgment- 
debtor is expressly excluded from the 
benefit of that objection. Even if he wera 
not, the period of limitation for such an 
application is that provided by Art. 165 of 
the Limitation Act, which is ‘thirty days. 
But the dispossession. was not under the 
warrant at all, asthe possessionof the re- 
spondents as tenants was not disturbed till 


the appellant actually went on the land and, 


began to cultivate it orprevented them from 


RAGHUBAR SINGH V. NANIK OHAND. 


doing so, and that was probably in the 


course of the next two or three months and 
might have been even later. 

If it were possible to treat the application 
as a plaint, under s. 47 (2) of the Civil 
Procedure Code, the suit based on that 
plaint would be within time under Art. i 
(Suits) of the Tenancy Act. But that can- 
not be done because the dispossession has 
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no more connection with the execution pro- 
ceedings than if it had occurred a year or 


. even more after they had ended, instead of 


afew months or weeks. If the appellants 
file asuit at once, they may possibly get 
the benefit of the. provisions of s. 14 of the 
Limitation Act, but that is not a 
matter with which we ara now concern- 
ed. 

The order of the lower Court will be set 
aside and the respondents: application for 
restoration to possession will be rejected. 
Both parties are equally responsible | for 
the time and money wasted on thes3 pro~ 
ceedings, and it will, therefore, be ordered 
that each shall pay its own costsin both 
Courts, 

G. R. D. 

A. N. A. 


Appeal allowed. 


OUDH CHIEF COURT. 
Sroonp Civin ApPEaL No. 84 oF 1927, 
September 28, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, 
RAGHUBAR SINGH—DzsrenDant— 
APPELLANT 
Versus 
NANIK CHAND alias BACHCHA LAL 
AND OTHERS— DEFENDANTS — RESPONDENTS. 

Hindu Law—Joint family—Debt contracted for 
family business—Itxecution of promissory note by 
manager—Suit by creditor on note as well as on 
original consideration—Liabiltty of other members. 

Where a creditor who has advanced money to 
the manager of a joint Hindu family for the pur- 
poses of a joint family business and obtained a 
promissory note from the manager forthe amoiunt, 
sues the members of the family not only upon the 
‘promissory note but also upon the original considera- 
tion of the note he is entitled toa decree for the debt 
against the other members of the family also 
in so far as the suit is based dn the original con- 
sideration. [p. 422, col. 2.] - 

Second appeal against the decree of the 
First Subordinate Judge, Kheri, dated the 
15th November, 1926, confirming that 
ofthe Additional Munsif, Kheri, dated the 
llith August, 1926. 
= Messrs. Ali Zaheer and Gaya Prasad, for 
she Appellant. 

Mr. Zahur Ahmad, for Mr. 
for the Respondents. | 

JUDGMENT.—The point for decision 
in this appeal is whether a deerse has 
been passed rightly against Raghubar 
Singh appellant. Thé suit was brought 


Niamat Ullah, 


. The appeal.is by Raghubar Singh. 


499 


‘RADHA MOHUN DUTY V, NRIPENDHA NATA NANDY. 


[105 1. 0, 1987]. ` 


against three brothers, Ranjit Singh, . change, (and the same principle would ap- 


Raghubar Singh and Mahraj Singh by the 
plaintifi-respondent, Nanak Chand. Nanak 
Ohand alleged that Ranjit Singh, Raghubar 
Singh and Mahraj Singh were members of a 


. joint Hindu family and that the joint Hindu 


family carried on a business as cloth sellers 
which was managed by Ranjit Singh, He 
alleged further that Rs. 1,400 was due to 


S him in respect ofdebts due from the family ° 


in connection with the business in cloth 


and that Ranjit, Singh had executed on the 


5th February 1923 a promissory note in 
his favour. The Courts below have arriv- 
ed at the findings that Ranjit Singh, 
Raghubar Singh and Mahraj Singh were 
members of a joint Hindu family that 
the family did carry on a‘business in sell- 


ing cloth and that the consideration of the 
promissory note in question was in respect 


of amounts- due to the plaintiff from the 


joint family in connection with the cloth 


business, The promissory note was ad- 
mittedly executed by Ranjit Singh. -It was 
not executed by either of the two brothers. 
The findings of fact of the lower Courts are 
conclusive as to the execution of the pro- 
moissory note, the fact that it was executed 


for consideration, thefact that the considera- ~ 


tion was the amount due tothe plaintiff in 
respect of the business incloth, and as. to 
the facts that Ranjit Singh, Raghubar Singh 
and Mahraj Singh were members of a 
joint Hindu family and that the family 
carried onthe business in selling. ao 

e 
asks, that the suit against him should þe 
dismissed. His learned Counsel bas re- 
ferred us to the decision of their Lordships 
of the Judicial Committee in Sadasuk Janki 
Das v. Kishen Pershad (1). We note. that 
this décision of their Lordships has: been 
the subject of comments by a Bench of 


the High Court of Allahabad in Krishna- 


nand Nath Khare v. Raja Ram Singh (2). 
But we ara not eoncerned ‘here with 
the comments, as on the facts of this case 
there is nothing in the pronouncement of 
their Lordships of the Judicial Committee. 
which can support the appellant’s case. 
Their Lordships while laying down that no 
person is liable upon a hundi or bill of ex- 

(1) 50 Ind. Cas. 216; 46 I. A. 33; 29 O. L.J. 340; 17 
A. L. J. 405; 25 M L.T. 258; 36 M. L. J. 429; 21 


Bom. L. R. 605;1 U. P..L. R. (P. O.) 37; (1919) M. 
W. N. 310; 230. W. N. 937; 10 L. W. 143; 460, 663 


P. O0). 
Pay $6 Ind, Cas. 150; 44 A. 393; 20 A. L. J. 233; A. 
I. R. 1922 All. 116. 


: Mortgage—Attestation—Endorsement 


ply to a promissory note) unless his name . 
appears upon the instrument in @.manner - 
which, upon a fair interpretation of ‘its 
terms, shows that the name.is the name of ` 
the person really liable, have. noted that 
in order to render an undisclosed principal 
liable it is sufficient to sue both on the in- 
strument and alternatively upon the con- 
sideration. . Upon an examination of -the 
pleadings in this suit we are satisfied that 
the plaintiff suéd not only upon the instru- 
ment, but also upon the consideration:. Thé ° 
appellant is clearly liable upon the find- 
ings of fact on the consideration of the in- 
strument. His appeal, therefore, fails and 
is dismissed with costs, 


A. N. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPSAL FROM ORIGINAL DEGREE No, 236 
OF 1925. 
_ June 28, 1927. l 
Present: —Mr. Justice B. B. Ghose and 
Mr. Justice Roy. 
RADHA MOHUN DUTT—DEFENDaNT 
No, 2—APPELLANT 
versus : 
NRIPENDRA NATH NANDY AND OTHERS. 
—PuaintiFrFs anp SURENDRA NATH 
TAGORE—Darenpanrt No. 1— 
RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. §9— 
. Line by Registrar, 
whether sufficient attestation—Transfer of. Property 
(Amendment) Act (XXVII of 1926), effect and opera- 
tion of—Evidence—Endorsement of Sub-Registrar, 
whether can be taken judicial notice of. ` 
The acknowledgment of execution by a mortgagor 
before a Sub-Registrar and the signature of the Sub- ` 
Registrar below the endorsement on the deed amount 
to sufficient attestation under the amended definition 
of the term in Act XXVII of 1926. [p. 424, col. l}: 
_ Hurro Sundari Dabia v. Chunder Kant Bhuttachar- 
jee (2) and Amarendra Nath Chaiterjee v. Kashi Nath 


Chatterjee (3), relied on. ° -` 


A Court can take judicial notice of the endorsement 
of a Sub-Registrar and his signature appearing in a 
registered document. [p. 424, col. 2 : 

The Transfer of Property (Amendment) Act XXVII 
of 1926 is retrospective in its operation and an Ap- 
pallate Court is bound to give effect to the legislative 
definition of word ‘attestation’, enacted therein 
although the Act came into operation only after the 
disposal of the suit by the trial Court. [ibid] 

Appeal against the decree of the Subordi- 
nate Judge, First Court, 24-Parganas, dated 
the 27th of August, 1925, 


(105 I, ©. 1927] RADHA MOHUN DUTT 0, NRIPENDRA NATH, NANDY. 
_ Mr. Sarat Chandra Bose (with him Babus © 


Gopendra Nath Das and Narayan Chandra 
Kar), for the Appellant. 

- Mr. Narendra K. Basu (with him Babus 
Rajendra Bhusan Bakshi and Gour Mohan 
Dutt), for the Respondents. 


JUDGMENT.—This appeal by defend- _ 


ant No. 2 arises out of a suit brought by 
the sub-mortgagee against the sub-mort- 


gagor and the original mortgagor. Defend- . 


ant No. 2 was the original mortgagor. 
The mortgage-bond is dated 27th'february, 
1920, and was executed in favour of de- 
fendant No.1. Defendant No. 1 sub-mort- 
gaged his right to the plaintiff by a deed 
dated the 18th January, 1921. The Sub- 
ordinate Judge passed a decree in favour 
of the plaintiff. Defendant No. 2 in his 
appeal takes the ground that neither the 
original mortgage-bond nor the sub mort- 
gage-bond was properly attested. With 

regard to, the bond executed by the origin- 
' al mortgagee, the contention of the learn- 
ed Vakil for the appellant is untenable, 
because there is the evidence of one wit- 
ness that the other witnesses also attested 
the document and there was no cross-ex- 
amination on .the point. 
with regard to the original mortgage-bond 
has more substance. Of the two witnesses 
whose names appear as attesting witnesses, 


one was examined, viz., Mr. Sambhu Nath. 


Banerjea. This gentleman wasa Vakil of 
this Court at the time when he attested the 
bond. He is now an Advocate and a 
Barrister-at-law. This gentleman stated in 
“ his cross-examinationthat Mr. Susil Chandra 
Sen, the other attesting witness was not 
present when thedocument was executed 
and that the signaturaof Mr. Susil Sen was 
not made in his presence. With regard to 
his. own attestation, he said that he was 
present at the time of the mortgage-bond, 
that -he saw Radha Mohun Dutt put his 
signature on the mortgage.bond and that 
he attested it. From his evidence it is 


quite clear that Susil Ohandra Sen was | 


not presentat the time when the mortgagor 
put his signature on the bond. 
According to the- definition of ‘attesta- 


tion’ as interpreted by the Privy Council’ 


in the case of Shamu Patter v, Abdul Kadir 
Rowthan (1), the attesting witness, in order 
to prove legal attestation of a document, 


(1) 16 Ind. Cas. 250; 39 I. A. 218; 16 O. W. N. 1009; 


M. L. J. 321; 12 M. L. T. 338; (1912) M-W. N. 935; 


23 
10 A. L. J. 259; 14 Bom. L. R. 1034; 35 M 607; 16 C,. 


L. J. 596 (P. 0). 


The argument. 


423 
must have seen the executant put his 


‘signature to the document and, in that 


view, it should have been held, asthe ap- 
pellant contends, that the document was 
not properly attested. 

The learned Subordinate Judge, however, 
was of opinion that Mr. Sambhu Nath 
Banerjea having given his evidence five 
years after the event might not distinctly 
remember the details. That is quite 
possible,- But the difficulty in supporting 
his judgment on the ground the Subordi- 
nate Judge has stated is that there is no 
‘other evidence on the record to prove pro- 
per attestation. The mortgagee even does 
not give his evidence that the other wit- 
ness was present and had seen the execu- 
tion. The Subordinate Judge further says 
that when the mortgagor admits execution, 
the document should bind that person. 
The difficulty again, in accepting this pro- 
position is thatthe defendant No. 2 from 
the very outset pleaded that the document. 
was not properly attested. Under these 
circumstances, the learned Advocate for 
the original mortgagee defendant No, 1 
asked us to take the evidence of the other 


-attesting witness Mr. SusilSen who was 


then an attorney-at-law and acted on behalf 
of the mortgagee as a member of the firm of 
Messrs. Dutt and Sen. Mr Susil Sen is also 
a Vakil of this Court’ and the learned 
Advocate for defendant No. 1 requested us 
to examine this gentleman in furtherance 
of justice. It was pointed out to us that- 
that gentleman was present on several 
occasions in the Court below to give 
evidence: but unfortunately, the Court had 
no timeto' take up this case on those 
dates which was adjourned from time to 
time. To the plaintiffs’ misfortune, the 
case was taken up ona date when Susil 


‘Sen was unable to reach the Oourt. Ap- 


parently because the Presiding Officer was 
in favour of the plaintiffs’ contention, no 
application was made before the Judge 
to have an adjournment for the examina- 
tion of Susil Sen. Under these eircum- 
stances, we felt inclined to examine this 
gentleman. But we are relieved from ° 
taking that course by reason of the new 
amendments ofthe Transfer of Property 
Act which were pointed out to us by Babu 
Gour Mohun Dutt appearing on behalf of 
the plaintiff-respondent. These amend- 
ments are embodied in Acts XXVII of 
1926 and Xof 1927. Act XXVII of 1926 
gives a new definition of the word ‘attested: 
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by insertion ofa clause in s. 3 of the Trans- 
fer of Property Act afterthe definition of 
the-word ‘instrument.’ Shortly stated, it is 
this: the word ‘attested’ means “attested by 
two or more witnesses each of whom has 
geen the executant sign...or has received 
from the executant a personal aeknowledg- 
ment of his signature or mark......but it 


of such witnesses shall have been present 
at the same time, and no particular 
form of attestation shall be necessary.” 
Babu Gour Mohun argues that this docu- 
ment was registered and the mortgagor 
acknowledged execution before the Sub- 
Registrar and the endorsement, of the 
Sub-Registrar to the document was to the 
effect that the execution was admitted by 
Radha Mohan Dutt who was identified by 
Sambhu Nath Banerjea, Vakil, High Court, 
Calcutta. Then follows the signatures of 
Radha’ Mohan . Dutt the mortgagor and of 
Kripa Nath Dutt, District . Registrar’ of 
Assurances. It is further argued by Babu 
Gour Mohun that this being the fact, we 
should hold, by reference to the cases 
cited on the question of proper attestation 
of Wills, that the acknowledgment before 
the Sub-Registrar and the signature of the 
Sub-Registrar below the endorsement on 
the deed amount to sufficient attestation 
under the amended definition ‘in Act 
XXVII of 1926. With regard to the ques- 
tion of Wills, this has been held to be a 
proper attestation from a very early date. 
(See the cases of Hurro Sundari Dabia v. 
Chunder Kant Bhuttacharjee (2) and’ Ama- 
rendra Nath Chatterjee v. Kast Nath Chatter- 
jee (3)|. There was some difference of opinion 
batween this Court and other High- Courts 
as to whether this néw Act XXVII of 
1926 applies to transactions which had 
taken place before the passing of the 
Act. A Diviston Bench of this Court seems 
to have been of opinion that it was not 
applicable to such transactions. A later 
Act, however, was passed, viz., Act X of 
.1927, which is described as an Act toamend 
certain enactments and to repeal certain 
%ther enactments, It has been enacted 
with regard to the Transfer of Property 
(Amendment) Act, : 1926, thatin s.2in the 
definition of the word ‘attested’, after the 
word ‘means’ the words “and shall be 
deemed always to have meant” shall be 
inserted, This leaves no doubt in the 


9) 6 0.17; 6 O. L. R. 303; 3 Ind. Dee, (xs) 12, 
È fa) 27 O; 169; 14 Ind. Dee. (x 8.) 111, (N s.) 12 


‘this Court. 


OHOKKALINGAM OMRTTIAR ¥.ATHAPPA OBETTIAR, [105 I. Q. 1927] 


construction of the Act thatit should be 


applied to all transactions, however ancient 


they may be, to which the Transfer of 
Property Act itself is applicable. In that 
view, the contention raised by: Babu. Gour 
Mohun Dutt must be given effect.to. One 
point- was urged bythe learned Advocate 
for the appellants that the Sub-Registrar 
should have been examined in order to 
prove the attestation made by him. But 
that is not at all necessary, because we - 
must take judicial notice of the endorse- 
ment of the Sub-Registrar and his signature. 


“The next point urged is that both these 


amendments of the Transfer of Property 
Act came into operation after the judg- 
ment.of the Subordinate Judge and should 
not, therefore, be applied to this case. 
This argument does not appear to be of 
any substance, because even if the Sub- 
ordinate Judge had dismissed the suit on 


‘the ground that there was no proper 


attestation, we spould have been bound 
to give effect to. the legislative definition 
of the word ‘attestation’ although the. Act 
was passed after the decree. The argu~ 
ments raised on behalf of the appellants 
having failed, this appeal must be dis- 
missed -with costs. Costs: of the appeal 
will be added to the mortgage-money of 
the plaintiff. Defendant No. 1, the origin- 
al mortgages will bear his own costs in 


A. N. A. Appeal dismissed. 


MADRAS HIGH. COURT. 
` APPRAL Sort No. 290 oF 1923. 
'  - March 22, 1927. ; 
Present :— Justice Sir Kumaraswami Sastri, . 
Kr., and Mr. Justice’ Ramesam., ` ; 
K. M. CHOKKALINGAM CHETTIAR— 
PLAINTIFF—APPELLANT 
versus 
AT. Ar. ATHAPPA OCHETTIAR— 
_ Derenpant No. 1—RESPONDENT. 
Evidence Act (I of 1872), s. 115--Mortgagor and 
mortgagee—Hstoppel of mortgagor against. denying his 
title—Registration Act (XVI of 1908), s. 28—-Bona 
fide purchase of property to facilitate registration in 
particular place, legality of—Registration, whether 
anvalid. . = 
A mortgagor is estopped from pleading that he had 
no title to the property which he has expressly mort- 
gaged representing that it belonged to him. [p, 426, 
col, 1 


[105 L O. 1927] 


Although in cases where a non-existing property. 15 


mentioned, or in cases where property which is exist-. 


ing but which does not.belong to the mortgagor or 


vendor is mentioned, or in cases where the parties 
enter into a nominal transaction without any inten- ', 
tion of title passing, with the object of having a deed : 


registered at a particular -Registration’ Office, it may 
be said that there is a fraud with the object of defeat- 
ing the provisions of the Registration Act, yet where 
a person bona fide buys a property for the purpose 
of facilitating registration of a transaction at a parti- 
cular. place and also bona fide includes it in a sale, he 
cannot be said to commit any fraud on registration, 
which would render the 
[p. 426, cols. 1& 2.] ` 

Appeal against the decree of. the Court 
of the Subordinate Judge, Ramnad at Ma- 
dura, dated the 8th February, 1923, in 
O.8.No.630f1921; 

Mr. A. KrishnaswamiiIyer; for the Ap- 
pellant. - a WA A 

Mr. K. Bhashyam Ayyangar, for the Re- 
spondent. eo * sas T | 

JUDGMENT.—This appeal arises out 
of a suit filed by the plaintiff as assignee 
of a deed of mortgage Ex. A, dated the 14th 


June, 1913, executed by the lst defendant. 


in favour of the 2nd defendant his son-in- 
law. Theassignment by the 2nd defendant 
to the plaintiff is Ex. B, dated the 20th 
July, 1914. The 2nd defendant ät the time 


of the exécution of Ex. B, also executed a. 
security bond Ex. F. indemnifying the’ 


plaintiff. The 2nd defendant according 
to the plaint made several payments . Which 
are set out in the plaint, amounting in all to 
Rs. 12,307 0 3, and the present suit is 
filed for the recovery of the balance of 
Rs. 6,529 4-6 with costs and further interest. 
The mortgage-deed recites the considera- 
tion and also states that. two items of pro- 


perty were mortgaged. One is a housein 


Devakottai and the other is a house in Erode. 
The house in-Erode.was purchased under a 
sale-deed, Ex’ I, on the 13th June, 1913, for 
Rs. 200 and this was included in the. deed 
of mortgage. The property purchased 
under Hx. I was afterwards reconveyed to 
the vendor under Ex. II, and Ex. II recites 
that the Rs. 700 for which it was reconveyed 
should be paid to the mortgagee thereby 
making it clear that on the date of the re- 
conveyance the property was tréated as.sub- 
ject to the mortgage. Two defences were 
raised for purposes of this appeal. It is 


said that item No. 1 which was the property - 


purchased in- Erode was turchased not 


bona fide with theobject of acquiring the. 


property but was ostensibly purchased for 
the purpose of giving jurisdiction to the 
Erode Registrar to register the document, 


 ATHAPPA.OMBTTIAR, ” 
' that no property was intended to be passed 


CHORKALINGAM OHETTIAR ’ 


whole transaction invalid. ` 


425 


‘and that the transaction was intended for 
the purpose of effecting a fraud, on, registra- 
tion. The other defence is that there was | 
no consideration for the mortgage docu- 
‘ment itself as it was executed to prevent 
‘the 2nd defendant from ill-treating or dis- 
carding his wife, the daughter-of the Ist 
defendant. The Subordinate Judge found 


. both these points in favour of the defend- 


ant and dismissed the suit. We shall first 
deal with the question of consideration. So 
far as thé evidence of consideration goes 
we have the fact that not only the document 
recites the consideration but it also appears 
that there was a transfer to the plaintiff on 
the footing that it was‘a mortgage on which 
the money mentioned under it was due. 
There is no evidence: worth the name that 
the plaintiff did not pay consideration for 
the transfer, nor is it shown that the plaint- 
iff has any connection with the lst and 2nd 
defendants so as to suggest that the transfer 
to him was only nominal. He is only a 
Koil Pangeali, that is, a person connected 
‘with the temple. He is nota near relation 
nor ishe a partner of the 2nd defendant. 
It is not suggested nor is there any evi- 


. dence to show that the 2nd defendant did 


‘not pay the-part-payment mentioned in the 
‘plaint and which isalso supported by evi- 
dence. One important point worth noticing 
isthe conduct of the Ist defendant. It ig 
‘proved by the evidence that the plaintiff 
gave the lst defendant notices claiming the 
‘amount due under thé mortgage and these 
are filed as Eżs.0, Cl, E, El, E2 and E3 and 
D. As regards two of these notices at least 
there is the postal acknowledgment signed 
by the.lst.defendantand there;is no doubt 
that be had received the notices of claim. 
Oneof these notices sent through a Vakil 
threatens a suit in default of payment and 
. one would ordinarily expect that if the 
present case that there was no consideration 
for this transaction is true the Ist defend- 
ant would have sent a reply notice repudiat- 
ing the claim stating that. nothing was due 
on the mortgage. He, however, kept quiet. 
So far as the 2nd defendant is concerned he 
is said to have become an ‘insolvent and 
gone to Karaikal. Then we have the fact 
that subsequent to. this mortgage the pro- 
perty is transferred by the lst defendant's 
wife tothe daughter ofthe 2nd defendant; 
and a plea was raised that the property did 
not belong to the lst defendant but’ it. wag 
the property of his wife, Weneed not con- 
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gider the truth of that plea here as we think 
it is clear that the lst defendant is estopped: 
from pleading that he had no title to the 
property which he has expressly mortgaged 
on the representation that it belonged to 
him. We will say nothing ‘more about this 
plea because possibly there may bs litiga- 
tion between the 2nd defendant's daughter 
and the mortgagee. Having regard to the 
conduct of the lst defendant we think that 


there is no reason to discredit the evidence - 


ofthe plaintiff and his witness and accept 
the statement of the lst defendant that 
there was no consideration for this docu- 
ment. We are not satisfied with the reasors 
given by the Subordinate Judge for hold- 
ing that this document was executed .with- 
out consideration. The fact that the Ist 


defendant did not repudiate the notices of . 


claim for paymént of the mortgage 
amount andthe fact that the 2nd defend- 
-ant was making part-payments towards the 
mortgage amount clearly discount the -evi- 
dence of the Ist defendant.that no con- 
sideration passed. l l pi, 
The next question for consideration is as 
regards the validity of the registration. The 
case for the respondent is that there was 
no intention to purchase the property, that 
no consideration was paid for it and that 
the’ whole transaction was. a device to get 
Ex. A executed and registered at Erode. 
There is no doubt that the parties wanted 
to get the document registered at Erode. But 
the question is whether in effecting that in- 
. tention they really did anything which 
would invalidate the document. It- will be 
a broad proposition unsupported by any 
authority to say that where a person bona 
fide buys the property for thé purpose of 
facilitating registration of a transaction and 
also bona fide includes it ina sale or mort- 
gage, he commitsa fraud on registration’ 
which would render the whole transaction 
invalid. In such a case nobody is cheated. 
There is the intention to buy the property. 
The title of the property is in the person” 
who conveys it, or’ mortgages it. Under 
the Registration Act a copy of the register- 
ed document is sent to the other district 
where the other property is situated ‘and 
-the mere fact that a man wants to facilitate 
a transaction ‘should not, in our opinion, 
render the transaction invalid if there is no 
other objection to the’ transaction. “In 
cases where a non-existing property.is men- 
tioned or in cases where property which ig 
existing but which does not belong to the 
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mortgagor or vendor is mentioned or in 
cases where the parties enter into a nominal 
transaction whithout any intention of title 


passing and yet the sale is registered, in 


such cases it may be said that there is a 


fraud with the object of defeating the pro- - 


visions of. the Registration Act. Here both 
the parties were aware of what was going 
on and nobody is cheated by if. Having 
regard tothe evidence we are not justified 
in holding that there was.no intention to 
purchase the property and include it under 
the mortgage. The fact that, in ouropinion, 


Weighs against the theory of any intention _ 


to defraud is that the re-conveyance is about 
a year after the purchase and the re-convey- 
ance expressly states that the Rs. 200 which 
is the consideration for the re-conveyance 
is to go in discharge. of the mortgage- 
debt. When we look: at the case from 
the point of view of the recitals in the 
document it is difficult to hold that there 


was no intention to include the property 


under the mortgage security. Where a 
person includes the property in the mort- 
gage security and asks the transferee to pay 
the Rs. 200 in discharge of the mortgage- 
debt his intention is clear that the property 
should be included in the mortgage, 


“Against this what have we got? We have 


only the statement of the lst defendant and 
the statement ‘of the vendor, who has him- 
self transferred the property to some third 
person. There is nothing against his in- 
terest now because even if his evidences is 
disbelieved, he still remains the owner of 
the property competent to transfer it. We 
cannot say that the evidence of this D. W. 


No. lis entitled to any credit having re- 


gard to the recitals in the document. In 
the view. we take of the case, we think it 18 
unnecessary to consider the cases quoted by 
Mr, Bhashyam Iyengar for the respondent. 
We think that the plaintiff has proved his 
case. We reverse the decree of the Subor- 
dinate Judge with costs here and the Oourt 
below. There will be the usual mortgage- 
decree to the plaintiff for the amount claim- 
ed with interest from the date of plaint 
till the date of realisation. 
Time for redemption is six months from 
this day. 
V. N. V. 


Appeal allowed. 
A. N. A. i ; 
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NAGPUR J UDICIAL: COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPraL No, 243 B OF 1926. 
August 5, 1927. 

Present:—Mr. Macnair, A. J.G. 
LINGANNA NAGAN NA—DereNpant— i 
No; 2—APPELLANT 
versus 


AHMEDSHAH-—PLATNTIFF —RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 108, 
0. XXXIV, r. I--Mortgage—Suvt for foreclosure— 


Attaching creditor, whether necessary party—Purchase 


of equity of redemption by attaching creditor pending 
mortgage suit—Right to redeem, whether lost—Dispes- 
session—Failure to file suit under O. KAT, r. 163, 
whether bars suit for redemption. 

An attaching creditor has a right ‘to redeem and 


is therefore, a necessary party to a suit for foreclosure” 


so long as he continues to be an attaching creditor. 


Where an attaching creditor purchases the mort- 
gaged property in execution of his decree during tne 
pendency of a mortgage suit, the right of redemp- 
tion which he had as an attaching creditor, when the 
mortgage suit commenced, does not come ‘to an end, 
but subsists in spite of ‘his purchase of the owner- 
ship of the equity of redemption pendente lite. 


Failure by him to file a suit under O. XXI, r. 193 
of the Oivil Procedure Oodevor within three years 


after a Oriminal Court had decided that he had not: 


aright to possession will not prejudice. his right of 
redemption inasmuch as a suit for redemption is not 
a claim to ‘present possession.’ 


Appeal from the decree of the District 
29th March, 


Judge, Amraoti, dated: the 
-1926 in Civil Appeal No. 4 of 1926. - 


Messrs. B. R. Pendharkar and W. B. Pen- 


dharkar, forthe Appellant, _ 
Mr. A. V. Khore, forthe Respondent? . . 
“ JUDGMENT.—The. plaintiff-respond- 


ent Ahmedshah attashed the rights of re- 


demption ia cartain property. Some 
months later the mortgagee sued for fore- 
closure without- making Ahmedshah a 
party. While this suit was pending Ahmed- 
shah brought the rights of redemption to 
sale and purchased them himself, 
this the mortgagee appellant obtained a 
“final decree for foreclosure. The plaintiff 
sued for redemption and has obtained a 
decrees 

The question which I have.to consider is 
whether Ahmedshah has asubsisting right 
of redemption. 
that the attaching creditor was a necessary 
party to the foreclosure suit, and that so 
long as he remained an:attaching creditor 
he:had a right of redemption. This point 
seemsclear from s. 91 of the Transfer of 
Property Act. The attaching creditor can 
institute a suit for.redemption of the mort- 
gaged property, thatis to say, he has a right 


|. LINGANA NAGANNA a, AHMEDSHAH, a a 
_ of redemption; and O. XXXIV, r. 1 of the 


` After. 


It is conceded before me . 


437 


Civil Procedure Code directs that all persons 


. haying an interest in the right of redemp- 


tion shall be joined as parties to any suit 
relating tothe mortgage. 
But it is contended that the attachment no . 


‘longer exists, and Ahmedshah is now only a 


transferee pendente lite of the mortgagor's - 
rights. Reliance is placed on Chamiyappa 
Tharakan v. Rama Tyer (1). With the 
greatest respect I state my opinion that some 


. of the findings of the learned Judges are 


unsound: surely, a person who is entitled to 
redeem must bea person who has an interest 
in the right to redeem. But their Lord- 
ships were considering-the case of an auc- 
tion-purchaser who was not the attaching 
creditor. In the present case the auction- 
-purchaser had a right to.redeem when the 


“Mortgage suit was instituted. This right 


subsisted when he became the owner of the 
right of redemption. I do not consider that 
the doctrine of pendente lite can be applied 


= toa person who was éntitled to redeem 


when themortgage suit.commenced, and but 
for the foreclosure proceedings would still 
be entitled to redeem, any more than it 
could be applied to two owners of parcels - 
ofthe mortgaged property, who, pending 
the mortgage suit, transferred their parcels . 
each tothe other, — 

I hold, then, that Ahmedshah hasa sub-. 
sisting title to redeem the mortgaged pro- 
perty.. 

I need notdealatlength with theargument 
that. Ahmedshah has lcst his right. because 
he failed toinstitute a suit under O. XXI, 
r. 103, Civil Procedure Oode, or within three 
years ‘after the Criminal Courts had decided 
that he had nota right to present poses- 
sion: In both cases the suit, which must be 
instituted within a limited- period, is to 
establish a right to presenb possession of 
the property. The present suit is for re- 
demptionand is not a claim to the “pre- 
sent possession” of the property: it does 
not challenge the correctness of the order 


‘under r. 100 of O. XXI, Civil Procedure 


Code, or the order passed by the Magistrate. | 
The appeal, therefore, fails and is dismissed? 
with costs on the appellant. 
G. R. D. Appeal dismissed. 
"A. N.A. - 


(1) 62 Ind. Cas. 121; 44 M. 232; 40 M. L. J. 65; (1921) 
M. W. N. 53... 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No, 163 or 1927, 
June 4, 1927. 

Present:—Sir Guy Rutledge, KT, 
Chief Justice, and Mr. Justice Brown. 

U PO THIN AND OTHERS-— APPELLANTS 

VETSUS ‘ 
N. N. BURJORJEE axd OTHERS— 
“ RESPONDANTE. 

Specific Relief Act I of 1877), s. 45—Election 
petition—High Courts power to issue mandamus to 
Commissioners —Etection Rules—Construction by Com- 
missioners, finality of—Rules 32, 33, 41, 42, construc- 
tion of. 

The High Court of Rangoon has power to issue a 
writ of mandamus to Oommissioners hearing an 
election petition who are sitting within the local 
limits of the High Court’s Ordinary Original Civil 
Jurisdiction. [p. 431, col. 1.] 

Commissioners sitting to hear-an election peéti- 
tion are the sole authority to interpret any question 
“ arising on the construction of the rules anda High 
Court has no power either under the rules or under 
any general provision of law to review their decision 
by way of revision or appeal. [p. 429, col. 1.] 

Manindra Chandra Nandi v. Provas Chandra Mitter 
(1), followed. 

Where during the pendency of an election petition 
the respondent withdrew and certain other persons 
who were allowed tocome in as respondents under 
the provisions ofr. 41 contended that they had not 
merely theright to oppose the original petition but 
could also give evidence to prove that the election of 
the petitioner would have been void if he had been 
returned as a candidate and the Commissioners upon 
a construction of the rules passed ah order that they 
were not entitled to do so: 

Held, that the construction put upon the rules by 
the Commissioners was not unreasonable much less 
go perverse and wrong as to amount to a refusal to 
exercise a jurisdiction vested in them. [p. 430, col. 2.] 
‘First appeal from the judgment of Mr. 
Justice Chari sitting on the Original Side 
of the High Court, in Civil Miscellaneous 
Oase No. 80 of 1927, dated the 13th May, 1927. 

Mr. ‘Munshi, for the Appellants. 

Mr. A. Eggar,Government Advocate, for 
the Respondents. TT. 

JUDGMENT.—This is an appeal from 
a judgment ofthe Original Side of this 
Court rejecting the appellants’ application 
for an order under s. 409 of the Specific 
Relief Act, 1877, directing the respondents, 
who are Commissioners for the hearing 
of an election petition filed by Mr. Ba 


“Tin, Advocate, against the return of Mr.: 


Maung Gyee, Advocate, at a bye-election on 
the 23rd November, 1926, for the West 
Rangoon Urban General Oonstituency, to 
do a certain act. 

We are satisfied that the Commissioners 
are persons holding a public office of a 
temporary nature and as their place of 
sitting is in the City of Rangoon, the 

specific act which the appellants require to 
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„be ‘done falls within the local limits of 
this High Court’s Ordinary Original Oivil 
Jurisdiction, 

Section 45 lays down five requisites or 
conditions precedent to the grant of the 
order applied for. For the present case, 
we are only concerned with the first two 
cf those requisites: .“(a) that an applica- 
tion for such order be made by some per- 
son whose property, franchise or personal 
right would beinjured by the forbearing 
or doing (as the case may be) of the said 
specific act; (b) that ‘such doing or forbear- 
ing is, under any law for the time being 
in force, clearly incumbent on such person 
or Court in his or its public character 
or on such corporation in its corporate 
character.” l 


From the second of these conditions pre- 


cedent, the appellants must satisfy us that 
it was clearly incumbent on the Commis- 
sioners to do the specific act which they 
ask this Court to order them to do. If 
ib is not clearly incumbent on the Com- 
missioners by reason of the ambiguity or 
uncertainty of the Burma Glectoral Rules, 
then we are clearly of opinion that appel- 
lants' application must be dismissed. 
These rules have been framed by the 
Governor General in Council with the sanc- 
. tion of the Secretary of State in Oouncil 
under the powers conferred by ss. 72-A and 
129-Ai of the Government of India Act. 

As mentioned inthe judgment appealed 
from, there were only two candidates at the 
-election which took place on the 23rd 
November, 1926. Onthe rd of January, 
1927, the unsuccessful candidate, Mr. Ba 
Tin, presented a petition under rr. 32 and 
33 praying that the election of Mr. 
Maung Gyee be declared void andin the 
same. petition under r. 34 claiming a 


declaration that he himself had been duly 


elected. On the5th February, Mr. Maung 
Gyee gave notice to the Commissioners 
in pursuance ofr. 42 that he intended to 
give evidence to prove that the election 
of Mr. Ba Tin would have been void if 
he had been the returned candidate and 
a petition had been presented complaining 
of his election, and it has been found by 
the trial Judge that he complied with the 
conditions prescribed by the rules, the 
most important of which are the par- 
ticulars with names, dates and places pre- 
scribed by r. 33. On thel9th of February, 
Mr, Maung Gyee gave notice tothe Com- 
missioners that-he would take no part in 
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the proceedings before them. © The Com- 
missioners, regarding this as a notice that 
he did not intend to-oppose the peti- 
gave notice of this fact in the 
Burma Gazetee on the 12th of March 


last. The present appellants then applied 
to besubstituted in place of Mr. Maung 


Gyée, and the Commissioners on the 28th’ 


March passed an order to that effect. 

An issue then arose between the parties 
as to whether the appellants had merely 
the right to oppose the petition to render 
Mr. Maung Gyee's election invalid, or could 


also give evidence to prove that the elec-. 


tion of Mr. Ba Tin would have been 
void if he had been returned candidate and 


_ & petition had been presented complain-- 
ing of his election. 


On the 4th of April, 
the Commissioners passed an order drawn 
up by Mr. Mosely and concurred in by 


the President and Mr. Kyaw. Htoon and 


after a consideration of the several relevant 


` rr. 41,42 and 34 they came tothe conclu- 


. Bion that the appellants could not give: 
. evidence: to prove.that the election of Mr. 


Ba Tin would have been void if Be had 
been the returned candidate and if a 
petition had been presented complaining of 
his election. 


“Wae are satisfied from reading r.48 and- 


T. 36 (2) (a) together that the Commissioners 
were the sole authority to interpret any 


question arising on the construction of the’ 
rules and those rules do not give- any’ 


other authority power to question that 
decision. Neither do the rules nor‘any general 
provision of law give this Court either 
by way of revision or appeal any power to 
review that decision. 2 

“In these ‘circumstances, we are in full 
agreement with the late Chief Justice of Ben- 
gal (Sir Lancelot Sanderson) in the case of 
Manindra Chandra Nandi v.Provas Chandra 
Mitter (1) :—“The Returning Officer, in my 
judgment, considered the question which 
was for his determination, and in consider- 
ing that question he had to put an interpre- 
tation upon the. rules to which I have 
referred. He may have put a wrong interpre- 
tation upon them. Or he may have put a 
right interpretation upon them. In these 
proceedings it is not for us to say 
whether he was right or whether he was 
wrong. Tomy mind itis clear that he did. 
not usurp a jurisdiction which he did not 
possess. He did not refuse a jurisdiction 


(1) 79 Ind. Oas. 1042;'51 0, 279 dip, 292;°390, L- 


9.58; A. I, RI Cal, 761, 
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“the publication of the election 
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which was vested in him. Norisit sug- 
gested that he was actuated by any mala 
circumstances. The 
result is that,.in my judgment, this Court 
should not interfere in these proceedings 
and under those circumstances. In my 
opinion that point alone is sufficient’ for 
the disposal of the appeal.” 


-Applying these remarks to the present 


ease, if is not for us to decide whether the 


Commissioners’ ruling was right or wrong, 
On that question we express no opinion. 
But was-itso wrong and so perverse asto 
amount toa refusal to exercise a jurisdic- 
tion .clearly given by the rules? To 
cecide this question a more detailed ' re- 
farence to therules is necessary. Rule 41 
on which the appellants base their claim 
runs as follows:—“If before the conclusion 
of the trial ofan election petition the re- 
spondent ‘dies or gives notice that he does 
not intend to oppose the petition, the Com- 


-missioners shail cause notice of such event. 


to be published in the Gazette, and 
thereupon any person who might have been 
a petitioner may, within fourteen days of 
su‘h publication, apply to be substituted 
for such respondent to oppose the petition, 
and shall be entitled to continue the pro- 
ceedings upon such terms as the Com- 
missioners may think fit.” There is no- 
thing in this rule nor in any of the preced- 
ing ones. which gives the right of bring- 
Ing cross charges against the petitioner. 
This right is given in the next r. 42, the 
side title of which is ‘‘Recrimination when 
seat claimed.” The rule runs:— 

“42, (1) Where at an enquiry intoan elec: 


‘tion petition any candidate, other than the 
‘returned candidate, claims the 


seat for 
himself, the returned candidate or any 
other party may give evidence to prove 
that the election of such candidate would 
Have been void if he had been the returned 
candidate and a petition had been presented 


complaining of his election: 


“Provided that the returned candidate or 
such other party asaforesaidshall not be 
entitled to give -such evidence unless he 
has, within fourteen days from the c 
petition 
under cl. (b) of sub-r. (2) of r. 36, given 
notice of his intention to the Commissioners 
ard made the deposit and procured the 
execution of the bond referred toin rr, 35 . 
and 36 respectively. oO i 

"(2) Every notice referred to in ihe 
proviso to sub-r, (1) shall be accompanied 


Pahal 
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by the statement and list of particulars 
required by r: 33 in the case of an eleċtion 
petition and shall be signed and verified in 
like manner,” 

This rule lays down certain stringent 
limitations onthe right of recrimination. 
The words “any other party’ in the rule 
might at first sight mean any elector. 
Both learned Advocates, however, say that 
the reading of this rule with r. 34 con- 
fines it to any other candidates who were 
nominated atthe electionand who have tobe 
joined as respondents in case the petitioner 
petitions underr. 34. The further conditions 
on which récrimination is permitted are 
that notice must be given to the Commis- 
sioners within fourteen days from the date 
of the publication of the election petition, 


a deposit must be made anda bond ‘exe- - 


cuted in accordance with rr. 35 and 36, and 
the notice must be accompanied by a state- 
ment and list of particulars. such as is re- 
quired by r. 33 inthe case of an election 
petition.. No provision is made in r, 42, 
giving persons substituted under r. 41 the 
right of 
observed the several conditions prescribed 
in r. 42 and itis obvious that persons sub- 
stituted at a late stage of the proceedings 
could not possibly fulfil the conditions 
prescribed in r. 42. It would be impossible 
to contemplate that the intention was to 
compel the suecessful candidate, or, as the 
case may be, his fellow respondents, to 
give at an early stage very precise par- 
ticulars with name, date and place of the 
incidents complained of and felieve those 
substituted at a late period from any 
such obligation and so enable them with- 
out notice to-spring upon the petitioner 
any evidence that they-might choose, This 
was apparently the contention put before 
the Commissioners on behalf’ of the appel- 
lants. . The only reasonable way that the 
appellants’ argument could be. urged on 
these rulesis thatr.41 contemplates their 
being allowed to step completely into the 
hoes of the respondent for all purposes 
and to take advantage of all thathe has 
already done. This argument is in keeping 
with the vague general terms of r. 41, but 
in order to fit in with this reading, r, 42 
needs to be considerably stretched. We 
know that the respondent, Mr. Maung 
Gyeé,has demanded the return of his de- 
posit. If this has been returned, there is 
clearly no provision for allowing substi- 
puted parties to make a fresh deposit, The 


UPO THIN ¥. N. N. BURJORIBE. 


recrimination without having’ 


(105 I. ©. 1927) 


same. thing applies to the execution of the - 


bond referred toin rr. 35 and 36, and, most 


e important of all, the statement and list of 
particulars accompanying the respondent's . 


notice have been signed and verified by 
him and on his withdrawal are in fact 


withdrawn, -and there is no provision for ` 


their being signed and verified -afresh 
by the appellants on their being sub- 
stituted. 

It has been urged that it would be 
ludicrous to allow electors to be substituted 
as respondents merely to oppose a petition 
to declare an election void and’ not allow 
them to show that the petitioner himself 
had been guilty of corrupt practices. There 
isa good deal of force in this contention, 
and the answer toit may be thatthe rule- 
making authority did not contemplate a 
case where the elected member, after hav- 
ing filed particulars of recrimination, with- 
draws entirely from the proceedings. But 
whatever the reason may be, we are not 
concerned with what the rules ought to 


be, but only with the. rules as they now . 
‘exist, and while ona broad reading ofthe © 


rules it might not have been impossible for 
the Commissioners to have allowed the 
appellants to recriminate and put them on 
such terms as to signing and verifying the 


several particulars given by the respondent * 
and making the necessary deposit and exe- 


cuting the necessary bonds contemplated 
by r; 42, we cannot hold,as the rules now 


stand, that the construction put upon them ` 
by the Commissioners was unreasonable,. 


much less so perverse and wrong as to 
amount to a refusal to exercise a jurisdiction 
clearly given. l 

This is sufficient for the purpose of dis- 


posing of this appeal. Had it not been so, 


a grave question would have arisen under 
proviso (a)of s. 45 as to whether the peti- 
tioners had a franchise or personal right 
in the matter, but in the view we take, 


-it is not necessary to decide this matter. 


With regard to the ground of the learned 
trial Judge’s decision, we need only say 
this. Had we been satisfied that the 
Commissioners refused to do what was’ 
clearly incumbent on them and that the 


‘appellants’ franchise or personal right was 


injured by their refusal, we would not 


have hesitated to have issued the order . 


applied for, by reason of their status or 
eminence.. We think that the learned 
Judge in his distinction between the 


Governor-in-Council and the Governor in ` 


oo 
TN a 
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his personal official capacity has not clearly 
borne in mind the provisionsof s. 110 of the 


Government of India Act, but, while this” 


Court -could not issue an order in the 
nature of a mandamus’ to the Governor, 
there is, in our opinion, nothing to prevent 
it issuing suchan order to persons, though 
eminent, holding’a public office; |see Alcock, 


Ashdown & Co. v. Chief Revenue Authority. 


of Bombay (2).) 
For the reasons given we consider that the 
appeal fails and must be dismissed, with 
costs ten gold mohurs. T 
A. N. A. l Appeal dismissed. . 
(2) 75 Ind. Cas. 392; 47 B. 749; 21 A. L. J. 689; 23 
Bom. L. R920; (1923) M. W. N. 557; A.I. R.1923 P. 
0. 138; 33 M L. T. 267; 45 M. L. J. 592; 18 L. W. 
PO) U. L. J. 302;28 C. W. N. 762; 50 I.A. 227 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL Nv. 501 oF 1924. 

À August 22, 1927. - 
+  Present:—Mr, Findlay, J. Q. 
RAMRAO—PLaINTIFF—APPELLANT 
i VETSUS 


GULAB RAO AND ANOTHER-—DEFENBANTS— 


RESPONDENTS.. ` 

Registration Act (XVI of 1908), ss. 17, 49--Trans- 
fer of Property -Act {IV of 1882), s. 128—Unregistered 
deed of gift, admissibility of, to prove: nature of 
possession—Part performance, doctrine of —Limitation 
—General and Special Law—Special Law, applica- 
bility of. 
` An unregistered deed of gift is admissible to prove 
the nature of possession of the donee. |p. 431, col. 2.] 

Varada Pillai v. Jeevarathnammal (2) and Kar- 
nam Kandasamt -Pillai v. Chinnappa (3), follow- 
ed. si - | - 
Dinanath v. Manbodhi (1), not followed. ` 
The doctrine of part performance applies to a 


case where the parties have changed their position 
under the terms of-a deed of gift which is invalid 


for want of registration. [p. 432, col. 1.] é 
When a suit for possession falls within the pur- 
view of an Article of the Limitation Act and also 
within a provision of O. P. Tenancy Act, the special 
Article in the O. P Tenancy Act will prevail over the 
general provision of the Limitation Act. [p. 432, col. 2.] 


` Appeal from the decree of the District 
Judge, Nagpur, dated the 8th September, 
1924, in Civil Appeal No. 99 of 1924. 
- Mr. M. R. Bobde, for the Appellant. 
“Mr W. R. Puranik, for the Respondents, 
JUDGMENT.—I need not repeat in 
detail the facts of.the present case, which. 
are-clearly given in the judgments of the 
two lower Courts. The plaintiff, Ramrao, 
has now come up on appeal to this Court 
against the decree of the lower Appellate 
Court, affirming that of-the first Court dis- 
missing his suit, Ng 


- RAMRAO V. GULAB RAO; `. 


= 124; 10 L. W. 679; 24 O. W.N. 346; 38 M. L. J 


(1921) M. W. N. 1; 29M. L. T. 167; 13 L, W. 423. 
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“The first. point urged on behalf of the 


plaintiff-appellant is thatthe unregistered 
deed of gift (1 D. 5) was wholly inadmissi- 


_blein evidence, having regard to the pro- 


visions. of s. 123 of the Transfer of Proper- 
ty Act, and ss. 17 and 49 of the Indian 
Registration Act, and it has been urged on 
the strength ofthe observations made by 
Stanyon, A. J. O., in Dinanath v. Manbedhi 
(1) that, as the deed of gift in question was 
compulsorily régistrable, it must be 
wholly, excluded from consideration in the 


‘present case and is not, indeed, admissible 


in evidence at all, - 

~ For my own part, lam wholly unable to 
assent to this proposition. - Their Lord- 
ships of the Privy Oouncil have laid down 
a contrary viewin Varada Pillai v. Jeeva. 
rvathnammal (2) and Karnam Kandasami 
Pillai v. Chinnappa (3) and very clearly, in 
the circumstances of this case, the learned 
District Judge was perfectly justified in. 
taking into consideration the deed of gift’in 


“ connection. with the question of the nature 


of the possession of Jijabai and, after her 
death, of her only son and heir. ` 

It has next been urged that the doctrine 
of part performance was not applicable in 
the circumstances of the present case, 
as there was -in existence no provable 
‘and enforceable agreemént, The cir- 
cumstances of the decision in Sanjib 
Chandra Sanyal v. Santosh Kumar Lahiri 
(4) were somewhat special. The suit there 
was for specifie performance of an agree- 
ment to lease certain property. The doeu- 
ment, although compulsorily registrable, 
was unregistered and Rankin, J., held that, 


inthe cireumstances, it was inadmissible 


in evidence for the purpose of proving the 
agreement sought to be specifically per- 
‘formed, A view opposed to that offered 
by the appellant has been taken by a 
Beneh of this Courtin Second Appeal No. 
473 of 1923, decided by Hallifax and Pride- 
‘aux, A. J. Os. on’ 13th January, 1927: cf. 
also Mahomed Musa v. Aghore Kumar ` 


- Ganguli (5), Vizagapatam Sugar Development 


.(1) 36 Ind. Oas. 547; 12 N. L.R. 139 at p. 144, 

(2) 53 Ind. Cas. 901; 43 M. 544; (1919) M. W. N. 
313; 18 A. L. J. 274; 46 L A. 285; 2U. PL R 
(P. O.) 64; 22 Bom. L. R. 444 (P. 0). - 

(3) 62 Ind. Cas. 603; 44 M. 253; 40 M. L. J. 105: 
.» (4) 69 Ind. Cas. 877; 49 O. 507 at p. 517; 26 O, W. 
AYN I. R. 1922 Cal. 436. ii NEN, 

(5) 28 Ind. Cas. 930; 42:0. 801; 17 Bom. L. R, 420; 
210. L. J. 231; 28 M. L. J. 548; 19 0. W, N, 250; 
13 A. L. J.,239; 17 M. L. T. 143; 2 L, W. 258: 
(1915) M, W, N, 621; 42 L A, 1 (P, ©), i 
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Co, Ltd. v. M uthuramareddi (6), Sandu Walji 


v. Bhikchand Surajmal (7) and Maung Ok 
Kyi v. Ma Pu(8). Here, on the pleadings of 


_. the parties, even if the gift as such was in- 


valid, the lower Appellate Court has held 
that they have changed their position, and, 
from this point of view, I find myself in 
full agreement with the learned. District 


‘Judge that, in the circumstances of the 


present case, the doctrine of part perform- 
ance ` applies. Their Lordships of the 
Privy Council's decision in Varada Pillai v. 
Jeevarathnammal (2), above quoted, seems, 


in short, to- me to apply with full force in. 


the circumstances of-the present case and 
‘am of opinion that. the District Judge 


“was correct in the view he took in this con- 


nection. 
It has been suggestedthat the wording 


of the deed of gift is not such as to show 


that possession actually passed. It might. 


well be argued that its terms imply such 
passing of possession, but, in the present 
case, there is ample other evidence to show 
that: possession did pass.and, ‘therefore, 


. the recitals in 1 D. 5 “are relevant and 


admissible to show the nature and kind of 
the possession. y ; 

The next question, which’ has-been agi- 
tated in this second appéal, is that the 
lower Courts’ finding that Jijabai had. beén 
in possession is incorrect and is not justi- 
fied by the evidence on record. It is true 
‘that the burden of proof in this connec- 
tion -rested on the defendant-respondents 


and I have been referred to documentary 


evidence- like that. of the jamabandis 
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the field in order to create evidence of his 
possession. These inferences the learned. 
District Judge was perfectiy entitled to 
come to on the evidence on record, par- 
ticularly when there is concrete and abso- 
lutely satisfactory evidence to show that 
the defendants have been in possession of 


“the field and have effected specific improve- 


‘other is Arb. 


(P. 10, P. 14).and the receipts (P. 6 and P.T) 


as well as the malguzar's account-book 
(P. 9) as establishing . the plaintiff's posi- 
tion and showing that he paid rent- for 
the field. All these matters, however, have 


been carefully and properly considered by. 
. the Judge of the lower Appellate Court. 


The learned District Judge accounts for 
plaintiff's name appearing in the village 
papers by the fact that no registered deed 
of gift had been executed inorder to avoid 
payment of nazarana or a suit by the 
lambardar for ejectment of the donee. 
Similarly; the learned District Judge thinks 


that the plaintiff may have paid rent for- 


- k d 


(6) 76 Ind, Oas. "886; 46 M.--919; 45. M. L J. 528; 
A- T R.-1924 Mad. 271; 33 M.-L. T. 53; (1924)- M.W. 
N. 14 (E. BJ). aa eae 
ae 75 Ind. Oas: 118; 47 B. 621; 20 Bom. L. R. 381; 
A Í. R. 1923:-Bom, 473. by a Tusk 
z: (8) 99 Ind. Cas, 519; 4 R. 368; 5 Bur, L, J. 145;-A. I 
R. 1927 Rang, 33 (F, B.). a ce 
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mentson it. It is impossible to say that 
the lower Courts’ careful finding on’ the 
question: of possession is a wrong or illegal 
one and there is, therefore, no room leit ` 
for interferenceon second appeal in ihis 
connection. l 

Lastly, there arises the question. of limi- 
tation and it has been somewhat ingenu- 
ously suggested in this Court that, as there | 
were two Articles prima facie applicable, 
the more specific should have been. applied. 


‘The two provisions said to be applicable 


are Art.47 of the First’ Schedule of the 
Limitation Act, which has reference to a 
suit by person who is aggrieved by an. 
order for possession of immoveablé pro- 
perty passed under the Code of Civil Pro- 
cedure, which was the case here, and the 
1 of the Second Schedule 
to the C. P. Tenancy Act.: The suggestion 
hasbeen made on behalf of the plaintif- 
appellant that Art. 47 of the Limitation 
Act-just quoted was the specific Article, - 
and Art. l of the Tenancy Act was the 
more’ general Article, and that the limita- 
tion laid down inthe former should, there- , 
fore, apply. Precisely, the opposite is, of 
course, the actual position. The specific 
Article applicable here is the one contained. 
in the Tenancy Act, while the more gene- 
ral Article is the one contained in the 
Limitation Act. - A moment’s consideration 


‘would show that the view offered on behalf 


af 


‘event, have been bound to fail. . 


of the appellant in this connection leads 
toa sheer reductio ad absurdum. . Were 
that view correct, it would be possible for’ 
any person claiming to bea tenant to cet: 
at naught the limitation laid down in the 
Tenancy Act by taking steps which might 
lead to proceedings under s. 145 of the. 
Criminal Procedure Codeand then claim- - : 
ing that he -had.a fresh limitation of three 
years.. On the point of limitation alone, 
therefore, the present suit would, in any - 


The appeal is accordingly dismissed. ` 
The appellant must bear the respondents’ 


costs. Costs in the lower Courts as already 
ordered. o . +e. sa 
A, N, A, Appeal.dismissed, . 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. i 
, FULL BENCH. . 
CRIMINAL REFERENOE No. 172 or.1926. 
- + March 7, 1927. -. 
Present :—Mr. Percival, J. O., Mr. Aston, 
A. J. C., Mr, Rupchand Bilaram, A. J. O., 
Mr. DeSouza, A. J. O., and Mr. : 
Lobo, A.J. O. | 
HMPEROR—Prosgocoror 
` VETSUS aor 
NOOR MAHOMED AND anorBER—Acovsep: 

Criminal Procedure Code (Act V of 1898), ss. 12, 
15, 36, 37, 261, 562, Schs. II and III—Bench of 
Magistrates composed of Magistrates of Third Class 
—Notification of Commissioner wn Sind investing 
Bench with ordinary powers of Magistrate of Second 
Class under Part .II, Sch. III— Jurisdiction of 
Bench to try offences triable by Magistrate of Second 
Class—Interpretation of Statute—Penal Statute—Con- 
- struction—Court, whether can supply omissions. 

A Bench of Magistrates consisting. of two Magis- 
trates, who individually were invested with powers 
ofa Third Class Magistrate, exercised'the powers of 
a Magistrate of a Second Class, and tried and con- 
victed the accused of an offence not -triable by a 
Magistrate of ‘Third Class, but by a Magistrate of 
Second Class, purporting to act under .the Notifica- 
tion of the Commissioner in Sind issued under s. 15 
of the Criminal Procedure Code, which without ex- 
pressly investing the Bench ‘with jurisdiction to try 
offences cognizable by a .Magistrate of ‘the Second 
Class invested the Bench with the ordinary powers 
of a Second Class -Magistrate specified in Part IL 
Sch. III, Oriminal Procedure Oode and “empowered 
the Bench to try. cases summarily under s. 261 and 
authorized it to exercise powers under s..562 of. the 
` said Oode. On the jurisdiction of the Bench of 
.Magistrates to try cases triable by a Magistrate of the 
Second Olass being challenged : 

Held, per Curiam (Aston and DeSouza, A. J. Cs., 
dissenting).—That there was.an obvious omission 
in the Notification which could be supplied by the 
Court on its: true construction and that the Bench 
had, impliedly, been vésted with powers to try Second 
Class Magisterial cases. |p. 448, col. 1.] 


IN 


EMPEROR v. NOOR MAHOMED, 


Per Rupchand, A. J. C—It ig no doubt true that - 


a.Penal Statute or.a Notification conferring criminal 
jurisdiction in pursuance of powers vested by a Penal 
Statute should be construed strictly and that omis- 
sions, if any, may not be supplied lightly, but there 
is no absolute bar to the omissions being -supplied 
in fit cases-and it may be inferred in a proper case 
that the Legislature has impliedly conferred criminal 


jurisdiction on inferior Uriminal Courts,. though . 


ca pie no express words'in that behalf. [p. 439, 
col. 2. ` aoa 
Cullen v, Trimble (9), Johmson-y. Colam (10), Bane 
V. Methuen (11) and Parry. v. Croydon. Commerical 
Gas Co.‘ (12), relied upon. < 


Per Lobo, A. J. C.—An omission which the con- 
text shows with reasonable certainty to have -been 
unintended may be supplied, eat- least in enactments 
which .are.construed beneficially, ds distinguished 
from strictly. The tendency .of modern . deci: 
sions upon the whole is to narrow materially the 
difference between what is called a-strict.and a 
beneficial construction. All Statutes are Rew con- 
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strued with a more attentive regard to the language, 
and Criminal Statutes with a more rational regard to. 
the aim and intention of the Legislature than former- 
ly. [p. 442, col. 1. > . 


Per DeSouza, A, J. C.—Where it appears upon 


the face of the proceedings that the-inferior Court 


has jurisdiction, it will be intended that the proceed: 
ings are regular, but unless it so appears, that is, 
if it appears affirmatively that the inferior Court has 


“no jurisdiction or if it be left in doubt whether it has 


jurisdiction or not—no such intendment will be made, 
[v. 446, col. 1.] aa, 

London Corporation v. Cox (26), Dempster v. Purnell 
#1) and Peacock v. Bell (18), relied-upon. 

Jurisdiction does not arisefrom an intention pre- 
sumed to exist in the mind of the author of the 
Notification but from apt words giving effect to that 
infention. [p. 447, col. 1.] 

The doctrine of interpretation “ut res magis valeat, 
quam pereat’ has never been invoked so as to confer 
jurisdiction. [ibid.] 

The grant of incidental or accessory powers does 
not carry with it thé grant of principal powers. The 
correct rule is stated in the maxim accessorium non 
ducit, sed sequitur suum principale. [ibid.] 


Per Aston, A. J. C.—If the precise words are plain 
and the unambiguous, Court is bound to construe them 
in their ordinary sense, even though,\it do lead to an 
absurdity and manifest injustice. [p. 444, col. 1.] 

Nothing is intended to be within the jurisdiction 
of an Inferior Court but that which is expressly 
aleged. [1bid.] 

Holt v. Collyer (16), R.v. All Saints, Southampton 


(17), Peacock v, Bell (18), Gossett v.. Howard (19), 


Kinning v.. Buchanan (20), Dempster v. Purnell (21), 
Moravia-v. Sloper (22), Titley v, Moxall (23), Barnes v. 
Keane (24) and ,Sujferuddin v. Ibrahim (25), relied 


upon. ; i ‘ 
“Mr. Aston, A.J. O. and Mr. DeSouza, 


‘A. J.C., before whom the case came up 


for hearing’ made the following 


_ ORDER OF REFERENCE TO A. 


. 


" FULL BENCH. 
DeSouza, A.J: C.—This is a refer- 


ence by the District Magistrate of Tharand ` 


Parkar who forwarded record and proceed- 
ings in the case of. Crown versus Nur Mahom- 
ed Pali and another with a request that the 
santence of fine passed against the accused 
be set aside, by this Court inthe exercise of 
its revisional jurisdiction and that thia 
Court pass such ordersias it may deem 

fit, a = 
Notice was duly served upon the accused 
who are represented by Mr. Khubchand 


' Fleader, i 


The accused were tried by the Bench 


“Court, Umerkot on 15th June, 1926, on a 


charge- under.es. 380 and 457 of the Indian 
Fenal Code, for the offence of breaking the 
shop of the. complainant at night and com- 
mitting theft of cloth valued at Rs 154-13, 
They pleaded guilty to the charge and 
were sentenced each to pay a fine of Rs, 125, 


The fine wes paid. 


` 
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The District Magistrate, Thar and Parkar 
in his Order of Reference points out that in, 
an offence under gs. 380 and 457, Indian 


Penal Code, a substantive. sentence of im-, 


prisonment was obligatory and the Court's 


order passing a sentence of fine is illegal, 


He, therefore, requests that-this Court set 
aside the order of the Bench Court, Umerkot 
and pass such orders as are deemed fit. 


As the reference involves a question of 
enhancement of sentence, following the 
uniform decisions ofthis Court, Mr. Khub- 
chand was allowed to address arguments 
as to the legality of the conviction. Mr. 
Khubchand made two. points. The first 
piont was, that while Bench purported to 
be constituted: by two Magistrates, Mr. 
Lachmansingh and Seth Gulumal, the de- 


positions appear to have been signed by 


only one Magistrate Mr..Lachmansingh, 
while the judgment is signed by the other 
Magistrate Seth Gulumal. But there does 
not seem to be any substance in this point. 
I have referred to thediary of the case and 
I find that both the Magistrates were 
present throughout the hearing and took 
part in the proceedings. 


The next point taken by Mr. Khubchand 
is more important asit affects the jurisdic- 
tion of the Bench to try the accused for the 
offence charged. It appears that under-a 
Notification of the Commissioner in Sind 


No. s- H published at page 361 of the 


Sind Oficial Gazette dated 25th February, 
1926, Seth Gulumal Ghanomal and Thakore 


_ Lachmansingh Pragji who were the two 


Magistrates constituting the Bench were 


invested under s.12 of the Criminal Proce- 


dure Code with all the powersconferred by 
the said Code on a Magistrate of Third Olass, 
and under cl. (1), para. (2) of the said Noti- 
fication, the Commissioner in Sind, in the 


' exercise of the powers conferred by s.15 


of the Criminal Procedure Code, constituted 
& Bench for the Umerkot Taluka, of which, 
among others, Seth Gulumal and Thakore 
Lachmansingh- were members. This Bench 
under cl. (2)of the caid paragraph wasin- 
vested among others with the powers speci- 
fied in Part II, Sch. III of the’ Criminal 
Procedure Code astheordinary powers of the 
Magistrate of the Second Class. Under cl.(3) 
the Commissioner in Sind directed that the 


- gaid Bench shall, subject to the orders of the 


District Magistrate in this behalf, take cog- 
mizance of and try all the cases arising 
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within its jurisdiction of which it is compe- 
tent to také cognizance under the law. 

Itappears that this Bench has been em- 
powered by the District Magistrate, Thar 
and Parkar to try Police casea cognizable 
by the Magistrate ofthe Second Olass per- 
taining .to the Umerkot Taluka in which 
the Bench is situated. ee 

Mr. -Khubchand contends that under 


‘these Notifications this Bench has no juris- 


diction to try a case under ss. 380 and 4907 
of the Indian Penal Code. His argument 
is briefly this.» Under s. 28, cl. (c) of the 
Code of Criminal -Procedure, .an offence 
under s. 457 ofthe Indian Penal Codeis 
cognizable by any Court by which such an 
offence is shown in the 8th column of the 
the Second Schedule to be ‘triable, viz., by a 
Court of S-ssions, Presidency Magistrate, 
or a Magistrate of the First or Second Class. 
The members constituting the present Bench 
have individually been invested with the 
powersof aThird Olass Magistrateand when 
sitting together they cannot - collectively 
exercise any higher powers than those of a 
Third Olass Magistrate. Under s. 15, cl. (2). 
of the Code of Oriminal Procedure the 
Bench should, therefore, be deemed to be 
the Magistrates of Third Olass although 
they designate themselves as the Bench 
of Second Class’ Magistrates, Umerkot, 
If so, an offence under s, 457 of the Indian 
Penal Gode is not cognizable by the 
Bench, 

It is clear that the ordinary powers of a’ 
Magistrate of the Second Olass specified in 
‘Part II, Sch. IIL of the Oriminal Procedure 
Code, with which the Bench’ has been in- 
vested, do not invest the Bench with the 
jurisdiction to try offences cognizable by 
a Magistrate of the Second Class. The Code 
of -Oriminal Procedure makes a clear dis- 
tinction between the jurisdiction of Magis- 
trates to take cognizanceof offences which 
are defined in col. 8 of the Sch. II, 
their powers.to pass sentences which are 
specified in s. 32 and their ‘ordinary powers’ 
which are specified in Third Schedule, 
“Mr, Elphinston argued that theorderofthe 
District Magistrate empowering the Bench 
to try Police cases cognizable hy a Magis- 
trate of the Second Class vested the Bench 
With jurisdiction to try an offence under 
s. 457, Butit is open to grave doubt whether 
the ‘order of the District Magistrate is - 
not. ultra vires. The -Notification of the 
Commissioner in Sind empowers the Bench 
subject to the orders of the District Magie. 
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trate in‘ this behalf, to take cognizance of 
and try alicases of which it is competent 
to take cognizance under the law. If tha 
Bench is not competent under the law to 
take cognizance of an offence under s. 457, 
the District Magistrate has no jurisdiction 
to empower to it to do so.- l i 

Pushing this argument to ita logical 
conclusion, Mr, Elphinston has to admit 
that the District Magistrate can lawfully 
empower the Bench even to try Police cases 
cognizable by a Magistrate of the First Class 
which is a reductio ad absurdum of his 
position. 

It seems, therefore, that the trial held 
before the Bench being coram non judice is 
invalid. It is nota defect which 


A3 the point is of great general importance 


affecting the validity of trials held by’ 
Bənches throughout the Provinca, I consider. 
- it desirable that it should be referred to a 


Fall Bench. -.  -. 
Aston, A, J. ©.—I concur. 





This mattershould be placed before a Fall 
Bench as proposed by Mr. A. H.S. Aston 
and Dr. De Souza. It may be set down for 
220d March, 

Mr. Elphinston,. for the .Orown.—The 


Bench in the District of Thar and Parkar. 
District- 


have beer empowered, by the 
Magistrate to try Police cases cognizable 


by a Magistrate of the Sacond Olass pər- -` 


taining to the Taluka in which each of the 
Bench -is situated. District Magistrate can 


do so by virtue of provisions of s. 190 (2), ` 


Criminal Procedure Code. -> 
[Me. Ropcaanp, A. J. O.—By the Noti- 


figation the Commissioner in Sind has in-. . 


vested the Banch only with ordinary 
powera of a Sacond Olass Magistrate men- 
tioned in Sch. 111, cl. (2). Doyou contend 
that ordinary powers mean ‘ powers of a 
Magiatrats of Second Olass ‘7 | 

Mr. Elphinston.— Commissioner in Sind 


has empowered them to try summarily all’ 


the offences specified in 's. 261, Criminal 
Procedura Code. “Some of the offences 


mentioned therein are triable by a Magis- | 


trate of Second Olass,col. 8,8ch. H, Criminal 
Procedure Oode, They have also’ been em- 
powered to make orders as to first ofend- 
eras under s. 962, Criminal Procedure Code. 
Under s. 37 read with Sch. IV such powers 
can be conferred only on a Magistrate of 
the Second Olasz, Intention of the Commis- 
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can be. 
cured under 8.537, Criminal Procedure Code. - 


powers’ 
‘mentioned in Seb. III, cl. (2). .Those 


‘ot Third Class, 


. power 1 i l 
"gate an offence in ease which the Magis- 


trate hag juriediction io try or Coms 
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g3ioner in Sind was to empower the Bench 


"with Second Class Magisterial powers. 


“Me. Rupcaann, A. ‘J. O. —There is, 


therefore, an omission in the Notification 


which we can supply. | 


Mr. | Elphinston.—Under. s.. 15 (2) the 


. Bench in question should be deemed 


to be a Magistrate of the Second Olass. 

TMR. Aston, A. J. C—Is not the Notilica- 
tion conferring the powers under s. 962, 
Criminal Procedure: Code, on the.. said 
Bench wlira vires as the Local Govern- 
ment by virtue of Sch. IV can confer 
such powers only ona Magistrate of Secon 
Class ? | or: a 

Mr. Hlphinston.—The Notification is. to 
be read as a whole, The Local Government 
intended ‘to confer powers of a Second 
Class Magistrate on.the Bench and hence 


“power to make order under 8. 962 is 


legal. 
[De..Dz'Souza, A. J. C.—By the Notifica- 
tion the Bench is directed subject.to the 


_ orders of District Magistrate in this.behalf 
__ to take cognizanceof and try all casesarising 


Percival, A.J. C.—(March 2, 1927).—~ 


within their jurisdiction of which they are 
competent to take cognizance under the 
jaw. Do you contend that underthe law the 
Bench were competent to take cognizance 
ofan offence under s. 457 triable by a 
Magistrate of the Second Olass ? | i 
“Mr, Elphinston.—Under s. 190(2), Orimi- 
nal Procedure Code, the District Magistrate 
has empowered the Bench to try cases cog- 
nizable by a Magistrate of the Second . 
Olass, the Bench were, therefore, quite com- 
petent to try the case. Besides under the 
Notification the Bench should be deem- 
ed to be a Magistrate of the Second 
Class. : < ; . 3% 
[Dr. De'Sovza, A. J. 0.—The words used 
in s. 28 Criminel Procedure Code are ‘may 
te’ tried and not-‘shall’ be tried. Do you 


‘contend that ‘may’ does not mean ‘shall’ | 


“Mr. Elphinston.—No. ‘May’ in some cases 


. bas’ been interpreted to mean ‘shall’, 


Mr, Kkubchand, for the Accused.—The 
Notification of the Oommissioner in Sind 
dated 25th February, 1926, is quite clear 
and unambiguous in its.terms. It confers 
on the Bench Magistrates the ‘ ordinary 
of a Second. Class Magistrate 


are the ordinary powers of a Magistrate 
and- in addition the - 


to order the Police to investi- 
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mit for trial.. Under s., 15 (1) - the . Com- 
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delegate to the 


[Commissioner in Sind. 


missioner in Sind. is quite competent to «powers of a Local Government under Crimi-, 


confer such a power-on a Magistrate of © 
Third Class, and in the.case of Bench Magis- 
trates it is necessary for the Commiissioner. 
' in Sind to notify the conference of such 
powers. The Bench were invested under 
8,12 with all the powers of a Third Olass 
Magistrate. They had, therefore, jurisdic- 
tion to try only cases cognizable .by a 
Magistrate of a Third Class. Section 10 (1), 
Oriminal Procedure Code, is very wide in 
its terms; the Commissioner in Sind has 
éhosen to empower the Bench undér thé 
said section only with ordinary powers of 
Second Olass under Sch. III, cl.(2) which do 


not and cannot mean powers ‘of a Magistrate, - 


Under s. 15 (2) the said Bench can only 
be deemed to’ be a Magistrate of Third 
Olass. Under s 15 (1) the Commissioner- 
in-Sind has authority to empower a Bench . 
invested with powers of a Third OlassMigis- 
trate to try summarily offences méntioned . 
“in s. 261, Oriminal Procedure Code, also to. 
make an order under s. 562; ‘Criminal Prò- ` 
cedure Code. . There is nothing illegal or 
meaningless i in thé Notification. Section 36, 
Oriminal Procedure Code, read with `s. 15° 
. 1), Criminal Procedure’ Coda, makes ` it- 
- clear that in the case-of Bench Magistrate” 
the Local Government has to. notify the : 
ordinary powers of the Bench Coürt. On 
the contrary itis cleat that the Commis- . 
sioneér-in-sind intended to. invest the said | 
Bench with the powers of a Magistrate 
of Third Class and to give them additional 
power under ss. 261 and 562, Oriminal Pro- 
cedure Code.- Section 261 contemplates 
conferring powers to try summarily on 
the Magistrates of Third Olass as well. By. 
the same Notification the Commissioner 
in Sind has conferred under s, 12, Criminal 
Procedure Oode, all powers of a Second 
Olass Magistrateon two Muhammadan gentle- 
men in the same district: There was noth- 
ing to prevent him from notifying that hè 
conferredthe powers of Second Olass Magis- - 
trate on the said Bench. The Bench , 
Magistrates who tried the ease cannot 
e write the dépositions of witnesses or. the ` 
‘charge or the judgment in their’ own 
handwriting in vernacular.. One of them 
cannot even put his signature ia vernacu- 
lar. It is absurd. to suggest that the Com-. 
missioner in Sind - intended. to confer ` 
powers of a Second Class Magistrate ‘on 
them. By Act Vof 1868-:the Governor of- 
Bombay in Qouncil has- been. ‘enabled. aa 


‘Penal. Code. 


nal Procedure Code. 
passed or any Notification published by 
which the Commissioner-in-Sind has dele- 


gated his. function of conferring Magiste- ` 


There is no Act yet. 


rial powers on persons io the Court ofthe. 
Judicial Commissioner of Sind. The func- - 
tionofa Court of Law isto interpret the. 


Notification asit is. The Notification pur- 
ports to confer jurisdiction. 


lt is to be. 


strictly interpreted, Tf- there is an omis-- 
sion, it is not for this Court to supply the ; 


same. 


(Mr, Rupoganp, A. J. O.—Your argument B 


is that there is no necessary omission.: | 
Mr. Khubchand.—Firstly, . there is no 


Mr. 
distinction in the Criminal Procedure Oode 
between powers and jurisdiction to try 
offences. . The Bench had been invested 
with ordinary powers _of à Second Claas 
Magistrate. Therefore, it should be infer- 


omission at all. If there is, ib is, not a neces--, 
sary one and cannot, be supplied by. a Court a 
of Law. ` i 
Elphinston in reply. —There is no . 


red that they ‘had jurisdiction to. try casés™” 


triable by a Magistrate of the Second.” 


Olass, . 
JUDGMENT OF THE FULL 
~ BENCH, A... 
‘Rupehand, A. d. ‘C.—(April . Fy: 


1927.)—Thé facts giving rise to this re- 
ferénce are simple.: The -two accusad: 
Nur Mahomed and Hemu were ;sent “up, 


a? na” 


before the Bench of Magistrates, Umerkoé . 


on a charge under ss. 380/457, Indian. 


were starving. They were séntenced -each 
to pay a fine of Rs, 125 only. The District 


for enhancement of sentence. 


They pleaded. gailty to the - 
_charge,.and stated that..they. had. com- , 
mitted house breaking and theft as they’ 


-Magistrate referred their case to this Court ` 
One of them — 


has disappeared and his matter is not now | 


before u3.. Nur Mahomed has pleaded 
that the Benchof Magistrates who tried him 


consisted of two Magistrates, individually. : 
empowered with Third Class. Magisterial | 
powers, and as the offence with which he 


‘was charged was one which was not tri-. 


ablé by a Third Clasä. Magistrate, his trial | 


< before the Bench was illegal. . a 

Notification No. S-154/6 of the Commis- ` 
sioner-in-Sind issued by him -únder ‘ss. 12... 
and 15.0f the Codé of Oriminal Procedure ` 
sin the éxercise of ‘his delegated powers as . 


‘he Local Government, purports: to invest 


eta Pt 
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certain persons. mentioned. therein with 
Magisterial-powers and directs :that two or 


more of them shall sit togetheras a Bench 


of Magistrates. 


- 


Section 12 contemplates the appointment 
ofas many persons besides the District 
Magistrate as may be considered necessary 
to perform the duties of Magistrates in the 
mofussil and divides such Magistrates into 
three distinct classes referred to as Magis- 
trates of the First, Second and Third Class. 


_ Section 15 empowers the Local Govern- 


ment to direct two or more of such Magis- 


trates to sit together asa Bench with any of 
the powers conferred or confertable by or 
under the Code on, a Magistrate of any of 
the three classes, and also to provide 
limitations to the exercise of such powers 


by ordering that such powers may be ex-. 
ercised only in a particular class of cases, 


and within certain prescribed limits. 
Clause (2) of s. 15 declares that except as 
otherwise provided by an order made under 
this section every Bench. shall have the 
powers conferred (and not conferrable) on a 
Magistrate of the highest class taking part 
a3 amember of the Bench in any particu- 
lar proceedings, and further declares that 
as far as practicable such Bench shall for 
the purposes of the Code, be deemed in such 


procsedings tobe a Magistrate of such 


higher class. 

It is, therefore, necessary to see what 
powers are conferred and what powers are 
conferrable.on Magistrates of each class 
under the Code, and?what powers, if any, 
have been invested in the Bench. 

The primary object with which Magis- 
trates, and particularly Benches of Magis- 
trates, are constituted is the trial of criminal 
offences. Section 28 read with col. 8 of 


Sch. IL of the Code defines the powers. 


vested in each class of Magistrates to try 
particular offances, Section 36 read with 
Sch. IIL of -the Code likewise defines 
certain incidental powers vested in the 
‘Magistrates of-each class which they are re- 
quired to exercise either-in the course of 
trial before them or otherwise. These po- 
wers. are referred to as the ordinary powers 
ofa Magistrate as opposed to additional 
powers which may be conferred on him. 
Both ss; 28 and 36 deal with powers which 
are conferred by the Code on each class of 
Magistrates. - | °~ 

Section 37° and Sch. IV of the Code 


deal with additional powers which may be. 


specifically. given to any particular Magis- 
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trate in each of the three classes, These 
powers arenot conferred by the mere fact. 
ofa person being appointed as a Magis- 
trate of any particular class, but are con- 
ferrable on him. 

Reading the Notification in the light of 
these observations, there can be no doubt 
that there is an unfortunate and a very 
serious hiatus in it. 

._Itis common ground that all the Magis- 
trates directed to sit together as a Bench 
at Umerkot -were individually empowered 
uader s: 12o0f the Act to exercise only Third 
Olass Magisterial powers. The Notification 
is absolutely silent as to the extent of their 
powers when sitting together as a Bench 
for trial of offences. The Notification does 
not say that the Bench shall try any cases 
whatsoever or that they shall not try cases 
other than those triable by each of the 
Magisirates individually. Paragragh 2 (1) 
of the Notification reads as follows :— 

. “The Commissioner-in-Sind is pleased to 
direct that (a) in each of-the Talukas, Umer- 
kot...... two or more of the following Magis- 
trates shall sit together as a. Bench to be 
called Bench ‘A.’ If the Notification had. 
stopped short at that point, then it would 
undoubtedly have attracted the operation 
ofcl. (2) of s. 15 and the powers of the 
Bench would have been limited to those con- 
ferred on a Magistrate of the Third Class 
only, no more and no less.” 

“The Notification, however, proceeds to 
canfer certain other powers which are 
either conferred or are conferrable on a 
Magistrate of the Second Class. 

| Paragraph 2 (2) of the Notification invests 
ths Bench with (a) the ordinary powers of 
a, Second Olass Magistrate, and (b) the power 
of passing orders under s. 562 of the Code. 

-The ordinary powers conferred on a 
Second Class Magistrate other than those 
conferred ona Third Olass Magistrate are in 
tha first place the powers under s. 155 toordeér 
the investigation of offences which a Second 
Class Magistrate has jurisdiction to try or 
commit for trial and in the next place the 
power to direct an investigation under 
s. 202 which is uot permissible under that. 
sectionto a Magistrate of the Third Class. 

Section 562 of the Code again provides 
thet.— ` 

““ Where any first offender is‘convicted by. 
a Magistrate of the Third Class, ‘or a Magis- 
trate of the Second Class not specially em- 
powered bythe Local Governmeut in this 
behalf, and the Magistrate is of opinion that” 
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he powers conférred by this section should 
be exercised, he shall record his opinion.., 
and submit the proceedings to a Magistrate 
of the First Class, etc.” 

Unless, therefore, it be assumed that the 
Bench is, to use the words of s. 15 (2), deem- 
ed to be a Magistrate of the Second Olass, 
the exercise by the Bench, of powers under 
s8. 155, 202 and 562 would ‘be either ultra 

vires of the Code or may never be exercis- 
ed. and that the whole.of para. 2 (2) of the 
Notification is a mere surplusage. 

Paragraph 3 likewise invests the Bench 
with powers to try summarily offences speci- 
. fied in‘ s. 261 of the Code which inter alia 
- includes offences under ss. 292 and 293, 
' Indian Penal Onsde, both triable by a 
Magistrate of the Second Olass, and not by a 
Magistrate of the Third Class. If para. 3 is 
not ultra vires of the Act, then the Bench 
must, at any rate, be deemed-by implication 
to be a Magistrate of the Second Class for 
trial of offences under those two sections. 

It is suggested that s. 15 empowers 
Government to invest a Bench with “ any of 
the powers conferred or conferrable......... 
“on a Magistrate of the First, Second or Third 
Class,” and, therefore, it was competent for 
the Commissioner-in-Sind to invest a Bench 
having power to try Third Class Magisterial 
cases with ordinary powers of a. Second 
Class Magistrate. . 

With all respect I am unable to accede to 
this view. I think that the true meaning to be 
-attached to the section is that it is open to 
Government to invest a Bench composed of 
Magistrates of a lower class with (a) all the 
powers conferred on a Magistrate of a higher 
class, and also, if thought fit, to invest such 
Bench with powers conferrable on a Magis- 

trate of such higher class, that is to say, 
that a Bench exercising Third Class Magis- 
terial powers may be invested with ordi- 
nary or additional powers of a Second Olass 
‘Magistrate. i 


For the sake of brevity the Code uses the 


terms- ‘ Magistrate’ and ‘Court’ generally, 
if not always., as convertible terms : Clarke 
v. Brojendra Kishore Roy (1). It could 
never have: been the intention of the 
Legislature to have a Oourt ofthe Bench 
Magistrates altogether- different from 
an ordinary Court and having powers to 
try Second Class Magisterial cases without 
“having the incidental] or “ ordinary powers ” 
~ (1) 16 Ind. Oas. 501; 39 C 953 at p: 966; 23 M. L. 
J. 32: 16C. W. N. 865; 12 M. L. T. 171; 10 A. L.J. 
193; (1912) M. W. N. 760; 14 Bom. L R. 717; 16.0. L, 
`J, 231; 13 Or. L. J. 693; 39 I. A, 163 (P. 0). | 
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of a Second Olags Magistrate or having the 
incidental or ordinary powers of a Second 
Class Magistrate without having powers to 
try second classcases or having the addi- 
tional powers of a Second Class Magistrate 
without having other powers conferred by 
the Code ona Second Class Magistrate. 
That this was not the intention of the 
Legislature is abundantly clear from the 
very nature of the ordinary and additional 
powers conferred or conferrable on Magis- 
trates of different classes. “Any powers * 
refers in my opinion to powers ofany par- 
ticular class. of Magistrates either conferred 
or conferrable aid does not mean any one 
of the powers conferred without the other. 
Section 1 ofthe Transfer of Property. 
Act empowers a Local Government toextend ` 
the whole or any part of the Act to territo- 


-ries under its administration. The Burma 


Government by a Notification inter alia ex- 
tended s. 123 of the Act to acertain part of 
Burma without at the same time extending < 
s.129. Inthe recent case of Ma Mi v. Kal- - 


_lander Ammal (2), where the Rangoon High 


Court had on the construction of the Notifi- 
cation held that as s. 1 of the Transfer of 
Property Act empowered the Local Govern- 
ment to extend any part of thé Act and as 
s. 129 had not been extended, the rule of 
Muhammadan Law requiring transfer of 
possession to be a necessary ingredient of a 
valid gift which was preserved by ss. 129 
had no application to that part of Burma. 
Their Lordships of the Privy Oouncil set 
aside that decision observing that the 
power to extend any part of the Act did not 
authorize the Local Government to extend 
particular section of the Act so as to give 
those sections a different operation than 
that which they had in the Act itself, nor 
was there any reason to suppose that Local 
Government purported to do anything of 
that kind. 
"It may equally besaid of 5.15 of the Act 
and of the Notification issued thereunder 


- that it was never intended to invest only a 


part of the powers conferred ‘by the Code 
ona Court of any particular class, nor is 
there any reason to suppose that. the 
Local Government intended to do so. ' 
Taking the - Notification as a whole, the. 
intention of the Commissioner in Sind is 


manifest. The Bench was required to tr 
(2) 100 Ind. Cas.-32; 547. A. 23; 25 A. L. J. 69; A. 
I. R. 1927 P. G. 22; (1927) M. W. N. 76; 38 M. L.T. 
53;'5 R. 7; 52 M. L, J. 362;4 O. W: N. 300; 6 Bur. L. 
J. 59; 45 O. L J. 268; 25 L. W. 679; 29 Bom. L. R. 772; 
310. W. N. 625 /P. C.) a 


‘deprive para. .2 (2) 
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not only cases triable by each individual 
when sitting by himself, but also to deal 
with cases triable by a Second Olass Magis- 
trate which sitting individually they could 
nottry. This intention is further abundant- 
ly clear from the fact that the: Bench of 
Magistrates have: been permitted to style 
themselves as a Second Class Magisterial 
Bench, and this-Bench as also other Benches 
constituted under similarly worded Notifica- 
tions not only during the year in question 
but during several years past have dealt 
with cases triable by a Second Class Magis- 
trate. 

Now, one of the cardinal principles of 
the interpretation of Statutes is that as 
far as possible every word used by the 


Legislature should be given effect to and’ 


that in the absence of cogent reasons in 


that behalfit is not permissible to treat ` 


some of the words used by the Legislature 
as superfluous, void or insignificant: 


Queen-Eimpress (4) and Swaminatha Ayyar y. 
Vatdyanatha Sastri (5). In Argos, Cargo 
Ex, Gandet v, Brown (6) it was pointed that: 
even in cases where the words used were 
ambiguous and capable of two constructions 
the rule isto adopt that which would give 
some effect tothe words rather than that 
which would give none. The question, 
therefore, arises—whether it is permissible 
for the Court in the circumstances of this 
case to give effect to the manifest intention: 
by supplying the casus omisus in para. 2' 
(1) of the Notification “with powers to try 
Second Olass Magisterial cases” or in the 
alternative must the manifest intention be 
disregarded, and para. 2 (2) and that part 


of para 3 which refer to trialof Second Clags - 


Magisterial cases be treated as ultra vires 
and a surplusage. -` 


With. all respect I prefer to adopt the 
former course and for obvious reasons: ` 

In the words of the Lord Chancellor in 
In re Wainewright (7), I considerit much 
more natural to supply the missing words 
which are in-consenancs with the clear 
intentions of the author of the Notification 
than. to adopt-a construction which would 


ofall their meaning. 


(3) (1879) 4 Q. B. D. 245. < ng 

(4) 21 O. 392 at pp. 399, 400; 10 Ind. Dec. (N. s.) 
892. Nk ee S ae 

(5) 28 M. 466; 15 M. L. J. 116 (F. B). . 
(6) (1874) 5 P. O. 134; 28 L. T. 745; 31 W. R, 707, 
(7) (1843)-1 Phill. 258; 41 D. R. 630 0 7. 
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Queen’ 
v. Bishop of Oxford (3), Moher Sheikh v. 


and-a part of para, 3- 
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“In Salmonv. Duncombe (8) Lord Hobhouse 
has pertinently observed, thatitis a very 
serious matterto hold that when the object 
of a Statute is clear, it shall be reduced to 
a nullity by the draftsman’s unskilfulness 
or ignorance-of law. Whoever may have 
been the originator of the draft Notification, 
it shows clear signs of unskilfulness, and 
is evidently based on the erroneous presump- 
tion that investing the Bench with ordinary 
powers conferred by the Statute on a Magis- . 
trate of the Second Olass or with special 
‘powers conferrable ona Magistrate of that 
class pre-supposes the investing the Bench 
with powers'to try offences triable by a 
Magistrate of that. class. Iam further of 
the opinion that if the omission is not 
supplied the result is that the very object 
with which the Bench was created is reduced 
to a practical nullity. One of the principal 
objects of s. 15 is to invest the Magistrates 
wen sitting in groups with higher powers 
to try cases than those which they may well 
be entrusted. when sitting alone. If each 
Magistrate sitting by himseif has identi- 
cally the same jurisdiction then there is . 
nc occasion for two or three sitting toge- 
ther. = . 

The main argument pressed on behalf 
of the accused is that as the Notification 
relates tò criminal jurisdiction of an in- 
ferior tribunal, it should be construed as 
strictly as any other Penal Statute, and that 
it is, therefore, not permissiblefor the Court 
to supply the casus omissus. 

Now, it is no doubt true that a Penal 
Statute or a Notification conferring criminal 
jurisdiction in pursuance of powers vested - 
by a. Penal Statute should be construed 
strictly, and that.omissions, if any, may not 
be supplied lighty, but there is no absolute 
bar to the omissions being supplied in fit 
cases. In several instances, on a construc- 
ticn of a Penal Statute as a whole, the 
Courts have inferred that the Legislature 
had impliedly conferred criminal jurisdic- 
ticn on inferior Criminal Courts. though 
there were no express words in that behalf. 
In Cullen v. Trimble (9) where the Conta- 
gious Diseases (Animals) Act 32 and 33 Vict. 
c. 70 without expressly empowering any tri- 
bunal to try: the offence imposed penalties 


on any person who exposed diseased animals 


for sale, unless he showed “to the justices 
~ (3) (1886) 11 A. O. 627 at p. 634; 55 LJ. P, O. €9; 55 
L. T. 446 


- (9) (1872) 7 Q. B. 416; 41 L. J.M. O, 132; 28 L. T, 
691; 20 W.R. 691, 
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before whom ho-is charged" that .he- was 


ignorant of the“condition of the animals- 


.and gave him an appeal if he felt aggrieved 
‘“by-the adjudication of thé justices was 
construed by Blackburn, J., Hannen J., and 
Quain, J.,tohaveconferredsummary jurisdic- 
tion by implication on the justices over the 
offences created by the Act,” Dealing with 
the same Act Blackburn, J., observed in 
Johnson v. Colam (10) that “it was evident- 
ly the intention of the Legislature that 
the penalties should be recovered by a sum- 
mary proceeding before justices, We must 
` supply the omission of the Legislature”; Bane 
v. Methuen (11) is‘a converse case, where 
the Statute which gave jurisdiction- to a 
justice was silent as to the power of the 
justice to apprehend the person charged 
with such offence it was held to have im- 
pliedly conferred that power on thé Magis- 
trate. S 
` It must be remembered that the rule of 
strict construction of Penal Statutes as 
modified in the modern times is not so rigid 
or unbending as it was in times gone by 
when the cutting down of acherry tree in 
“an orchard or the begging or wandering 
without a pass by a soldier or sailor was 
‘punishable in the United Kingdom, with 
death. During the present times the rules 
mean ‘very little more than that, such 
Statutes are to be fairly construed like all 
others according to the legislative .intent 
as expressed by the Statute itself or arising 
out of it by necessary implication. What 
that ‘‘little more” is has been stated by 
Pollock, B., in Parry v. Croydon Commercial 
Gas Co. (12) in the following passage:— 
“It appears to me that in construing a 
Penal Statute of any kind, we are bound 
to take care that the party is brought 
strictly within it, and to give no effect to 
it beyond what it is clear thet the Le- 
gislature intended. If thére be any fair 
and legitimate doubt, the subject is not 
to. be burthened. Though, no doubt, in’ 
modern times, the old distinction between 
penal and other Statutes has in this respect 
been discountenanced, still I take it to bea 
clear rule of construction at.the present day 
that, in the imposition of a tax or ‘a duty, 
and still more of.a penalty, if there be any 


10) (1875) 10 Q. B. 544; 44 L. JM, C. 185 at p. 189; - 


3b, ga, 33 WR os oe 
(11) (1824) 2 Bing. 63; 27°R. R. 546: 9 Moo. 161; 2 L. 
. C. P. (o. 8.) 121; 130 E. R 228. a, 
(12), (1863) 15 -O. B. (N. 8) 568- at’p. 575; 9 I; 6947 
x ae (N. 8,) 172; 12- W. R7212; 143 E. R.- 908; 137 R. 
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fair and reascnable doubt, we are so tocon-. 
strue the Statute as to give the party. 
sought to be charged-the benefit of the. 


doubt.” 


. The necessary implication which without. 


any reasonable doubt whatsoever arises iñ 


consequence of the vesting of powers refer- 


red to in paras.2 (2) and (3) is that.the 
Bench was intended to try offences cogniz- 
able by a Second Class Magistrate. In the 
circumstances of this case, therefore, the 
rule of strict construction a8 now applied, 
in my opinion, does not prevent the Court 


from supplying the casus omissus and hold-. 
ing thatthe Bench is empowered to try.. 


Second Class Magisterial cases. . 

I have avoided referring to the-disastrous 
consequences. which might result from a 
contrary conclusion. ° 

The prisoners have pleaded guilty to the 
charge, and they may not, therefore, easily 
escape afresh trial. This ease is again. 
not the only Second Class Magisterial case 


f 


t 


4 
Fa 


-~ 


4 
f 


tried by the- Bench at Umerkot, or by 


Benches at other places likewise presided 
over by Third Class Magistrates and consti- 
tuted under similarly worded Notifications, 
Not only the accused who have been con- 
victed and have undergone imprisonment, 
but those who have been acquitted of offences 
triable by a Second Olass Magistrate 
are liable to be re-tried. - If this referenéé 
had been at the instance of one of the 


accuséd who has been acquitted, shoulda ` 


different rule of construction have -been 
applied tohim? I have, however, as said 
above refrained from referring to the con- 
sequences as I fully realise that our office 
is jus dicere and not jus dare, Hiriomal v. 
Hazarising (13) and that provided there is 
no ambiguity or inconsistency in- the 
language used by the Legislature which 
it is the duty of the Court to reconcile 
we are not concerned with the consequences 
Which may result from giving effect to 
the true meaning of the Notification’ as 


ascertained according to the well-established ` 


canons of construction—See 
Queen (14). 

. I would answer the reference by holding 
that -the Bench was vested with powers to 
try Second Class Magisterial cases and that. 
the trial of the accused was not illegal, .- 

. I need hardly add that the Commissioner 


q-(13) 78 Ind. Oas. 583; 18S. L. R. 19; A.I R. 1995 
Sind 49: . Tae e ae 
(14) 7. M.I A. 72; 4 W. R.P. 0,109; Boul, igg 


Nga Hoong:v. 


Buth. P, CO. J. 285; 1 Sar. -P. Ọ. J. 598; 19- E. R. 237. 
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in Sind would amend his: Notification at- under the heading “powers with „which 8, 


a very early date, soas to -expressly : ems 
power the-Benches to try such’ cases as he 
wishes them totry. an 


Lobo, A. J. C.—I refrain as far as 
possible from going-over the same ground as - 


my- learned brother Rupehand whose judg- 
ment I have had the advantage of reading, 
but it is obvious to me ona.- consideration 
on the one hand of the provisions of the- 


_ Criminal Procedure Code relating to Magis-: 
trates, their appointment, the powers vésted - 
in and conferred and ‘conferrable on them, - 


and on the other the provisions of 8. 19 


which deals with the formation of Benches ' 


of Magistrates, that it was clearly the in- 


tention of the Local Government responsi-. 


ble for Notification’ No. S-2+.H. that 


Bench A of the Umerkot taluka should for. 
the purposes of the Code be deemed to be 
a Magistrate of the Second Class, notwith- 


standing the fact that each of themembersof. 


that Bench had conferred upon him indivi-: 


dually the powers ofa Magistrate of the Third . 


Olass only.-Apart from thefact that the Bench 


in question has for a considerable time | 


_ exercised and. been permitted by Govern- 
‘ment to exercise the powers of a Magis- 
trateofthe Second Class, there are patent in- 


dicationsin the Notification itself that such . 


was the- intention 
ment, l 


The Notification -in para. 2 (ii) thereof 


of the Local Govern- 


invests the said Bench “with the powers’ 


specified in Part II, Sch, -lII -of the 
Oriminal Procedure Oodé, ` 1898,: as. the 


ordinary powers of a Magistrate 


Magistrate of the Third Class may be invest- 
ed’. There is no warrant in thé Oriminal 
Procedure Code for the Local Government: 
to invest a Magistrate of the Third Class with 
any powers referred to in Sch. IV under 
the heading. “Powers with which a. Magis- 
trate of the Second: Class may be invested,’ 
‘In like manner where under s. 15 the 
Loeal Government directs two or more 
Magistrates ofthe Third Olass to sit together 
as a Bench, there is no warrant in the 
Criminal Procedure Code for theiLocal Gov- 
ernment to invest such Bench with the 
powers referred to in Sch, III under 
the: heading ‘Ordinary powers of a Magis- 
trate of the Sécond Class.’ or with the powers 
referred to in Sch: IV under the head. 
ing ‘Powers with which a‘ Magistrate of 
the Second Class may be invested.’ 
“As the Notification in question jn terms 
invests the Umerkot Bench consisting of 
Magistrates of the Third Class “with the 
powers specified in Part II, Sch. III of the 
Criminal Procedure Code, 1898, as the 
of the 
Second Class” it either -impliedly invests 
the said Bench with the powers conferred 
on a Magistrate of the Second Class by 
ss. 28 and 32of the Code, or intended to 
do £0, | 

Again the Notification in para, 2 (ii) 
thereof invests the Umerkot Bench “with 
powers to make orders as to first offendérs 
under s. 562 of the said Code.” This 
again is an indication that the Local Gov- 
ernment intended that the Bench should - 


ordinary powers of a Magistrateof the Second ` 
Class." ‘This is. only consistent with an‘ 
inténtion that the Bench shonld be deemed - 
to be-a Magistrate of the Second Class. | 
To my mind ss. 36 and 37, and the form 


for the purposes-of the Code be deemed to. 

be a Magistrate of the Second Class, or im- 
pliedly invested the Bench wiih the powers 
of a Magistrate of the Second Class; for the 
power to make orders as. to first offenders 


in which Schs. III and IV are drawn 


_. up, clearly indicate that the ordinary powers’ 
referréd toin Sch. ITI or the special powers. 


referred to in Sch. IV, are conferred: by the 
Code -or are conferrable -only.on thé parti- 


cular:class of Magistrate on whom thesaid. 


Schedules specify thése powers to be con- 


ferred orto- be conferrable. For example, a . 


Magistrate-of the'Third Class has by reason 


under s. 562 is one of the powers referred 
to in Sch. IV. under the _ heading 
‘Powers, with which a Magistrate ofthe 


Second ‘Class may be invested’ and for 
‘reasons stated above the Local Government 


could net'under the Code invest a Bench 
with such a power -unless either the indi- 
viduals composing the Bench. were Magit- 


trates’ of the Second ‘Class or the,Local Gov- 


. of 8. 36 of the Code conferred: upon him. 
the. -auxilliary powers referred:to in Sch.’ 
lil under the’ heading ‘ordinary powers’ 
of a "Magistrate of. the Third: Class.’ By 
reason of. s. 37 the Local Government may 
invest a Magistrate of the Third Class with’ 
. any ` powers- referred ~ to im. Beh. IV 


ernment invested the Bench with the 
powers. conférred on. a Magistrate of the 
‘Second Class by ss. 28 and 32 of the Code, 

Yet again the “Notification in para, 3 
thereof in’ exercise of the powers conferred 
on the Local Government by s. 261 of the 
Criminal. Proçedure (ode. 1898 empowers 


449. 
the Umerkot Bench “to try summarily 


all theoffences specified in the said section.” 


Now offences under ss. 292—294, Indian 


Penal Code. included in the section are- 
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under the Second Schedule to the Criminal 


Procedure Oode not triable by Magistrates of 


the Third Class. Unless, therefore, the Local. 


Government intended that the Umerkot 
Bench: should te deemed to be a Magistrate 
of the Second Class, or impliedly invested. it 
with such powers, we must assume that 
the Local Government were empowering 
the Bench to try in a summary manner 
cases -which.the individuals composing 
that Bench were not empowered by the 
Code to try under its ordinary procedure. 
This is most unlikely and indeed unreason- 
able, ae 

But clear though the intention is, the 
Notification under discussion does not in 
terms invest the Umerkot Bench with 


the powers of a Second. Olass Magistrate so’ 


that it could be deemed to be a Magistrate 
of the Second Class, and the. quéstion is 
‘whether a Court could in law supply such 
an omission in a Notification where the 
intention of the Local Government to invest 
the Bench with the.powers of a Magistrate 
of the Second Class is clear and manifest. 
In my opinion the answer to this question 
must be in the affirmative. In. Maxwell on 
the Interpretation of Statutes (page 443, 
6th Edition), the learned author states “An 
omission which the context shows with 
reasonable certainty to have been unintend- 
_ ed may be supplied, at least in enactments 

which are construed beneficially, as distin- 
guisued from strictly. Hs proceeds to 


~ 


illustrate the proposition by reference. 


to decide cases. The Notification in 
question can hardly fall within the category 


of Statutes or Notifications which are to 


be, according to the canons of construction, 
strictly construed. It creates no offence, 
it imposes. no burdens or penalties, it 


does not takeaway, Jimit or encroach. on’ 


the rights of the subject. Buteven if it 
did, a Maxwell points out (pages 449-500) 
“The tendency of modern decisions upon 


the whole, is to narrow materially the. 


difference between what is called a strict: 


and a beneficial construction. All Statutes ` 


are now construed with a more attentive 
regard to the language, and Oriminal 
Statutes with a more rational regard: to 
the aim and intention of the Legislature 
than formerly.” And again at. page 484 
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as well as other Statutes is to ascertain the ` 


legislative intent.” - ee 
To my mind again this isa case whic 
attracts in a pre-eminent degree the ap- 


plication of the well-known. mazim .of ` 


construction “ut res magis valeat quam 
pereat.” Theintention of the Local Govern- 
ment being clear, the addition of the words, 
“with the powers of a Magistrate of -the 
Second Olass” and immediately after the 
words “to invest each of the ‘said Benches" 
in para 2 of the Notification renders the 
whole Notification intelligible and intra 
vires. A refusal to supply the obvious 


omission, on the other hand, would result in - 
rendering almost the whole Notification . 


ultra vires.3 


For these reasons I agree that the answer | 
to this reference must be that the Bench ' 


in question was invested with the powers 
of a Magistrate of the Second Olas; and that 
the trial of Nur Mahomed Pali-and his 
companion was not coram non judice: 
- Percival, J. C.—I ‘agree with Mr. 
Rupchand and Mr. Lobo. < ; 
Aston, A, J. C.— The learned: Judicial 
Commissioner has referred toa Full Bench 
the question whether the Bench Court 
which sat at Umerkot on 15th June, 1926, 
had jurisdiction to try- offences under, 
ss. 380 and 457 of the Indian Penal Code. ': 
The facts leading up to the reference 
are as follows:—On the 8th July, 1926, 
the District Magistrate. Thar Parkar for- 
warded the recordand proceedings in-the 
case of Crown v. Nur Mahomed Pali 
and others to this Court with a recom- 
mendation that the sentence of the Bench 


Court imposing a fine only should be set ` 


‘aside since a Substantive sentence of im- 
prisonment for an offence under se, 380 and 
457 was obligatory. 


At the hearing Mr. Khubchand Pleader, | 


who appeared for the accused, contended 
thatthe Bench Court had no jurisdiction to 
try the accused for the offence charged. 


~ As the matter appeared to be of great | 


importance, affecting the vatidity of trials 
held: by other Benches in the Province; a 
recommendation was madetothe Judicial 
Commissioner that the question Le referred 
to a Full Bench. =. l 
Section 12-of the Criminal Procedure 


Code empowers the Local Government to’ 
‘appoint Magistrates of the First, Secondor . 


Third Class in Districts outside the Presi- 
dency Towns. It also empowers the Local 


“The paramount object, in construing penal Government or the District. Magistrate sub- 


et ee 
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ject to the control of the Local Goverament. 
to define the local areas within which such. 


Magistrates may exercise all or any ofthe ` 


~N 


be invested. l 

Section 28 provides that subject to the 
other provisions of the Code any ofidnce 
under the Indian Penal Code may bs tried 
(a) by the High Court or (b) by the Court 
of Sessions or (c) by any. other Court 
by which such offence is shown in the eighth 
column of the Second Schedule to be 


triable, < 
aha that all 


powers with which they may respectively 


Section 36 provides inter 
Magistrates of the First, Second and Third 
Class have the powers respectively conferred 
on them and specified in the Third Schedule, 
These are called their ordinary powers.§ 

Section 37 empowers the Local Govern- 
ment or the District Magistrate to invest 
any Magistrate of the. First, Secondor Third 
Olass in addition to his ordinary powers’ 
with any powers specified in the Fourth 
Schedule as powers with which he may be 
invested. l 

Section 180 authorizes the Local Govern- 
ment or the District Magistrate subject to 
the general'or special orders of ithe Local 
Government to empower Magistrates to 
_ take cognizance upon a complaint or upon 
a Police raport of offences for which he may 


try or commit for -trial, and to empower. 


Magistrates of the First or Second Class 
to take cognizanceon information received 
from persons other than Police Officera or 
upon their own knowledge or suspicion of 
offences which they may try or commit for 
trial, l < NA 

Section 15 empowers the Local Govern- 
ment to direct two or more Magistrates in 
any place outside the Presidency Towns to 


sit together asa Bench and by order to’ 


investsuch Bench with any of the powers 
conferred or conferrable by or under this 
Code on a Magistrate of the First, Second 
or Third Class and direct it to exercise such 
powers in such cases or such classes of 
cases and within such local limits as the 
- Local Government thinks fit. l 
This section further provides that except 
as otherwise provided for by an order under 
this section every--Bench thus constituted 
shall have the powers conferred by the 


Oode on a Magistrata of the’ highest class. - 


to which any one of- its members who is’ 
present -taking part in the proceedings 
belongs and shall as far’ as practicable 
be deemed a Magistrate of such-class, 
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Section 261-empowers the Local Govern- 
ment to.confer on any Bench of Magistrates 
invested with the powers of a Magistrate 
of the Second or Third Olass power to try 
certain offences summarily. 


On 25th February, 1926, Seth Gulumal 
Ghanomel- and Thakore Lachmansingh 
Pragji, the two Magistrates, who constitut- 
ed the Bench which tried the accused, and 
27 other Magistrates were invested by a 
Notification of the Oommisesioner in Sind’ 


No. 8 1+ H (published. at page ` 361 of 


the Sind. Oficial Gazette) under s, 12 of 
the Oriminal Procedure Code; with all the 
powers conferréd by the said Code on a 
Magistrate of:the Third Class, and two other 
Magistrates were invested with the powers 
of a Magistrate of the Second Class. By the 
same. Notification in exercise of powers 
conferred by s. 15 of the Criminal Pro- 
cedure Code and delegated by the Local 
Government, the ‘Commissioner in Sind ` 
directed that twoor more of the Magis- 
trates should sit together as a Bench at 
Umerkote Taluka and three other -talukas 
and. invested the Benches with the ` 
powers specified in Part II, Sch. III 
of the Oriminal Procedure Code, 1898, 
as the ordinary powers of a Magietrate 
of the Second Olass (the italics are mine) 
and with power to make orders as to 
firat_offenders under s. 562 of-the Code, 
The Commissioner in Sind further directed 
that the Benches should, subject to the 
orders of the District Magistrate take 
cognizance of and try all the cases arising 
within their jurisdiction of which they 
were competent to take cognizance under 
the law, and in the exercise of powers under 
s. 261 of the Oriminal Prozedure Code 
and delegated by the Local Government 
the QOommissioner in Sind empowered 
each of the Benches to try summarily all 
the offences specified in that section. ik 


Since the Magistrates appointed to the 
Umerkot Bench were Magistrates of the 


. Third Class, the Bench by virtue of Part II. 


of s,15, Criminal Procedure Code, woul 
have the powers of a Magistrate of the Thir 
Class unless under s. 15, Part I, it was in- 
vested with the powers ofa Magistrate of the 


‘First or Second Olass. 


No orders, however, were passed investing 
the Bench with the powers ofa Magistrate 
ofthe Second Class. With’ the - exception 


.of certain additional powers such as the 


414 
power to pass orders under 8. 562 ag to first 
offenders, theo. power to take cognizance of 
cases of which they were competent to take 
cognizance under the law, and the power 
to try certain affences summarily, all that 
the Notification conveyed were the powers 
specified in Sch. III, Part IT, as the ordinary 
powers of a Magistrate of the Second Olass, 
These consist of the ordinary powers, 22 in 
number of a Magistrate of the Third Class 
and 2 additional powers, viz, the power to 
order the Police to investigate an offence 
incasesin which the Magistrate has juris- 
diction to try or commit for trial, s. 155, and 
the power to postpone issues of process and 
to inquire into a case or direct investigation, 
s, 202, 

Although precise legalterms ofa sles 
and unambiguous nature were used in 
the Notification, it is suggested that a wider 
intention is to be inferred on the part of 
“the Local Government and that the Notifica- 


tion must be read as though the Benches. 


had been.invested inter alia with the powers 
ofa Magistrate of the Second Class. 

‘With great respect L am unable to agree 
with this view. The late chief Justice Jervis 
remarked: “If the-precise words used are 
plain and unambiguous, in our - judgment, 
we are bound to construe them in their 
ordinary sense, even though it do lead, in 
our view...to an absurdity or manifest 
injustice:” Ablay xv. Dale (15), Fry 
Judge in Holt v. Collyer (16) observed 
“It it is a word of a technical- and 
legal character it must be construed 
according to its technical legal mean- 
ing.” It isimportant to notices “that in in- 
ferior Courts and proceedings by Magistrates 
the maxim omnia presumuntur rite esse acta 
does not apply to give jurisdiction: per 
Holroyd, J., LA. v. All Saints PO am pi 


(17).] 


- “The old rule for surisdiotion | is, that 
nothing shall be intended to be out of the 
jurisdiction of the Superior Court- but that 
which specially appears to be so; nothing 
is intended to be within the jurisdiction 
f an inferior Court but that which is-ex- 
pressly alleged” see Broom'’s Legal Maxims 
and the authorities there cited, viz. A Peacock 


(15) (1851) 11 O. B. 378 at p. 391; 20 L. T c. P, 433: 
19 Jor 1012; 138 E. R. 519; 87 R. R. 697 

(16) (1881) 50 L. J. Ch. 31 at p. 312; 16 Oli. D: : 718; 
-44 L. T. 214; 29 W. R. 502. 

(17) (1828) 7 B. & O. 785 atp. 790; 1 Man 
663; 6 L. J. Mx. Q. © a ailing R. ate: ‘URS he 
296, 
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v. Bell (18), Gossett v. Howard (19) and. Kinn- 


“179 yV. Buchanan (20): “Where it appears upon 


the face of the proceedings that the inferior 
Court has jurisdiction,: it will be intended. 
that the proceedings are regular; but that, 
unless it so appears...or, if it be leftin doubt, 
whether it has jurisdiction or not,—no such 
latendment will be made” per Tindal, C. J., 
ia Dempster v, Purnell (21), Moravia v. 
Sloper (22), Titley v. Foxall (23) and Barnes 


-v. Keane (24). ` 


In the case of Sufferuddin v. [brahim (25) 
the High Court of Oalcutta when applying 
s. 50 of the Code of Criminal Procedure, 
Act X of 1872, was unable to infer that a 
Bench of Magistrates bas jurisdiction with 
regard to miscellaneous’ matters such as 
those coming undere, 530 (corresponding 
with s. 145) from the mere fact that it had 
been empowered to try cases. In the -pre- 
Sent case it seems to me, we are asked to. 
infer a jurisdiction in the Bench to try all 
the cases triable by a Magistrate of the Second 
Olass from the mere fact- that in exercige 
of the powers-conferred on it by s. 15 of the 
Criminal Procedure Code, 1923, the Local 
Goverament has invested the Bench with a 
few accessoty powers conferrable on Magis- 
trates of tha Second Class but accessorium 
non ducit sed sequitur principale. 

It was suggested in argument that a - 


‘distinction is drawn inthe Criminal Pro- 


cedure Code, 1923, batweén jurisdiction and 
powers, that Magistrates - and Benches are 
regarded as trying. cases by virtue of in- 
herent jurisdiction rather than in conse- 
quence of being émpowered and that juris- 
diction, therefore, to try all cases triable 
by a Magistrate of the First or Second or 
Third Class should: be inferred from -the 
investment of ‘a Banch with  cértain 
pene conferrable ona Magistrate of that 
class 

With great Ka I am unable to agree 
with this wiew.. In s. 30of the Criminal 
Procedure Code, the very words “invest 
with powers to try" are used and in s. 261 the 
words “confer power to try summarily”. In 
that section also we find the phrase “invested 


(18) 1 Wms. Saund. 73; 85 B. R. Bk, = 

si) (1845) 10 Q. B. 411 at p 453; 116 B. R. 158; 16 - 
J. Q. B. 345; 74 R. R. 363. 

E (1849) 8 C. B. 271 we 286; 7D, &L. 169; 137 

E. R. 518; 79 R. R. 490. 

(21) 4 Svott N. R. 39. ` i 

(22) (1737) Willis. 30; 125 E-R. 1039. 

(23). (1758) Willis 688: 125 E R. 1388. 

(24) (1850) 15 Q. B. 75 at p.84; 117 T, R. 336.. 

(25) 3 O. 754; 1 Ind. Dec. (N. s.) 1063. 
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with the powers of a Magistrate of the 
Second or Third Class.”. These, of course; 
include the power to try offences, for if they 
were only intended to include “ordinary” 


or “additional” powers, the words “ordinary” 
or “additional” would have been used. In 


s, 28, provision is made for the trial of differ-. 


ent offences by various Courtsand this im- 
pliedly empowers the Courts to try them. 
It is true thatin s. 15 there is no reference 
to Courts being empowered to try cases, 
asin s. 50 of the Criminal Procedure Ocde, 


1872, but it is clear that the amendment. 


was -made not for the purpose of drawing 
a distinction between jurisdiction and 
powers, but in order to remove the defect 
to which attention was drawn in Sufferud- 
din v. Ibrahim (25) and to make it clear that 
the Local Government had power not 
only to invest Benches of Magistrates with 
the power totry cases but alsoto invest 
them with any ofthe other powers con- 
ferrable on Magistrates of the First, Second 
or Third Class. 


It is, however, suggested asa reason for. 
inferring an intention on the part of the 


Local Government to confer wider powers 
than those contained in the Notification, 
that the ordinary powers of a Magistrate of 
the Second Class could not be conferred on 


a Bench, the individual members of which: 


were Third Class Magistrates. 


But the wording of s. 15 of the Oriminal 


Procedure Code. is very wide. Ifs.15 is 
compared with s. 37, a wider discretion 
appears to be given to the. Local Govern- 
ment with regard to Benches than with 
regard to individual Magistrates, and the 
phrase “as far as practicable” ins. 15, Part II, 
is an indication, in my opinion, that it was 
not the intention of the Legislature that 
the Local Government when empowering 
Benches should be obliged to adhere strict- 
ly to provisions relating to the conferring 
of powers on individual Magistrates. The 


limited powers conferred on the Benches. 


by the Notification seemed to me to be 
validly conferred under s. 15. 


If I am wrong in this view, I am of 


opinion, having regard to the strictness with 
which the jurisdiction of inferior Courts is 
scrutinized, that the proper course would 


be to treat the invesiment of the Benches, 
with the powers of a Second Class Magistrate- 


ag inoperative and ultra vires so far as ihe 
Benches are concerned, which had no Second 
Olass Magistrate present as a member take. 
ing part in the proceedings, 
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-I would, therefore, answer the question 


ereferred to us by the learned Judicial Cem- 


missioner in the negative. 

BeSouza, A. d, C.—The fects 
which had led to this reference to the Full 
Sench have been set out inthe Order of 
Reference. The point referred for our de- 
eision is, whether in the circumstances stat- 
ed in the Order of Reference, the Bench of 
Magistrates at Umerkot- had jurisdiction 
to try the accused on a charge under ss. 380 
and 457 of the Indian Penal Code. 


It was conceded in the course of afgu- 


ments atthe Bar that there is an unfortu- 
nate and a very serious hiatus in the Noti- 
fication issued by the Commissioner in 
Sind investing the Bench with jurisdiction. 
Sut it was strenuously urged that this 
Gourt should supply the casus omissus by 
nolding that the Bench was impliedly 
vested with jurisdiction to take cognizance 
of offences triable by Magistrate of the 


Becond Olass, for the following reasons :—’ 


t. - Though the Notification does not. 


expressly invest the Bench with the pawers 
cf a Magistrate of the Second Class and 
though by the operation of s, 15 (2) of the 


Oode of Criminal Procedure the Bench. 


can exercise no higher powers than those 
of a Third Olass Magistrate, yet the inten- 


tion of the Commissioner. in Sindis mani-. 
| {est that the Bench should take cognizance 


of cases. triable by Second Class Magis- 
trates because otherwise para. 2 (2) of the 


Notification and that part of para. 3 which: 


refers to trial of Second Class Magis- 
terial cases will have to be treated as ulira 
vires and a surplusage, . ; 

it. The vesting of powers referred to in 


para. 2 (2) and (8) on the Bench im-- 


pliedly gives the Bench jurisdiction to try 
cffences cognizable by a Magistrate of the 
Second Olass, 

iii. The Bench haa been permitted to 
style itself as a Second Class Magisterial 
Bench and this Bench as also other Benches 
constituted under similarly worded Notifi- 
cations not only during the year in ques- 
tion but during several years past have 
taken -cognizance of..cases triable by a 


Second Olass Magistrate and. the ccn-: 


fequences resulting from a contrary ccn- 
clusion might be disastrcus, 

With all respect I am unable to agree 
that it is competent to this Court forany 
of these reasons toenlarge the jurisdic. 
tion. which the Notification cf the Ccm- 
missioner in Sind on its true construction 
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confers on the Bench’ or to extend its 
powers beyond the limits;which arise by the 
operation of law. 
In the case of London Corporation v. Cox 
(26) which is the leading case on the 
jurisdiction of inferior Courte, the House of 
Lords observed as follows (at page 254*):— 
“All lawfull jurisdiction is derived from 
and must be traced to the royal authority. 
Any exercise, however fitting it may 
appear, of jurisdiction not so authorized, 
is an usurpation of the prerogative, and a 
resort to force unwarranted by law. Upon 


both grounds, vz., the infringement of the - 


prerogative and the unauthorized proceed- 
ing against the individual, ‘ prohibitions 
oflaw are to be granted, at any time, to 
reatyaina.Courtto intermeddle with or 
execute anything which by law they 
ought not to hold plea of, and they are 
much mistaken that maintain thecontrary.”” 

The rule defining the jurisdiction of an. 
inferidr Court, viz, a Court of limited 
jurisdiction either in point of place orof 
subject-matter, after an exhaustive review 
of. the authorities is thus laid down by 
the House of Lords in that case “where it 
appears upon the face of the proceedings 
that the inferior Court has jurisdicticn, it 
will be intended thatthe proceedings are 
regular; but that, unlessit so appears,—that 
is, if it appear affirmatively that the inferior 
Court has no jurisdiction, or, i£ it be left 
in doubt, whether it has jurisdiction or 
not—no such intendment will bemade;" per 
Tindal, C. J., Dempster v. Purnell (21). “The 
old rule forjurisdiction is, that nothing 
shall be intended to be outof the jurisdic- 
tion of the superior Court, but that which 
specially appears tobe so;,,,nothing shall be 
intended to be within the jurisdiction of an 


` inferior Court but that which is so express- 


. 


ly alleged:” Peacock v. Bell (18). I am not 
aware that whatever may be the case with 
regard to the interpretation of Penal 
Statutes, this rule of construction on a 


` point of jurisdiction has ever been relaxed, 


The argument that the intention to confer 
the powers of a Second Olass Magistrate 
should be inferred as otherwise para. 2 (2) 
and partof para. 3 of the Notification 
would be ultra vires and a surplusage 
Beems to me with due respect to be a fallacy. 
As I read el. (1) of s. 15 of the Code there 
is nothing to prevent the Local Govern- 


(26) (1867) 2 H. L. 239; 36L. J. Ex. 225; 16 W. R, 
d4 | 


*Page of (1867) 2 H. L.-[Hd] ; 


ment “to invest any Bench with any of 
“the powers conferred or conferrable by or 
under thisCode.” The powers of Magis- 
trates under the Code may be classified as 
follows:— r a 

(2). Power to take cognizance of and to try . 
offences within certain local limits vested’ 
in Magistrates accordingas they are Magis- 
trates of the First, Second or Third Class, 
a3 defined in ss. 12, and 28 read with col. 8 
of Sch. IL of the Code. 

(ti). Certain incidental powers inherently 
vested in the several classes of Magis- 
trates which are known as their ‘‘ordinary 
powers’ and which are set outin 5, 36° 
read with Sch. III of the Code. 

(iii). Certain additional powers set out in 
Sch. IV of the Code which may be ex-- 
pressly conferred on a particular Magis-. 
trate according to the class to which he 
belongs... _ 

To this last class of powers belong the 
powers of passing orders under s. 562 (1), 
Criminal Procedure Oode, and. the power 
to try summarily under s. 260, Criminal ` 
Procedure Code. l 

The powers under classes (ii) and (iii) are 
accessory to thepowers under class (4) which 
may be called the principal powars. 

Under the scheme of the Gode the 
“ordinary powers” of a Magistrate of the 
Second Olass and the powers to pass orders 
under s. 562 (1), Criminal Procedure Code 
cannot be conferred on a Magistrate lower in 
rank than a Second Class Magistrate where 
an individual is appointed to the office, | 

But I am not prepared to say that it 
is notcompetent to the Local Government 
to confer theses powers on a Bench of 
Magistrates exercising the powers of a 
Third Class Magistrate. The words ofs. 15 
(1) are very wide and empower the Local 
Government “by order to invest such Bench 
with any of the powers conferred or confer- 
rable by or under the Code on a Magistrate 
of the First, Second or Third Class.” There 
is here nothing to sanction the view that 
in the case ofa Bench the powers should 
be grumped into watertight groups and 
the powers conferrable on individual 
Magistrate of any class cannot be confer- 
red on a Bench of Magistrates of a different. 
class. I am fortified in this view by the. 
fact that while the powers to try summarily 
can only be conferred by the Local 
Government under s. 37 and Sch. IV 
of the Code on individual Magistrates 
not lower in rank than First Olags 


4 
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Magistrates, yet Benches of Magistrates exer- 
cising powers of a Second or evena Third 
Class Magistrate may be invested with sum- 
mary powera under the express provisions 
of s, 261 of the Code. Again 


Code are under Sch, II, col. 8 not 
triable by a Magistrate of a lower rank 
than a Second Olass Magistrate, under s, 
261 of the Code a Bench with the powers of 
a Third Olass Magistrate may be empowered 
to try these offences summarily. 


If this is the correct view the argument 
that by reason of the investitute with 
theordinary powers’ of a Second Olass 
Magistrate and the power to pass orders 
under s. 562, Oriminal Procedura Code, 
the Commissioner in Sind must be pre- 

sumed to have intended to invest the 
= Bench with the powers ofa Second Olass 
Magistrate has, I venture to think no 
substance. As regards the powers under 
s. 562, the argument rests on the assump- 
tion that. the powers under s. 562 (1) 
are intended and not the powers under 
s.562(1 A) which can be exercised by 
the Oourt ofany Magistrate. Jurisdiction 
does notarise from an intention presumed 


to exist in the mind of:the authorof the’ 


Notification but from apt words giving 
effect to -that intention. The doctrine of 
interpretation “ut res magis valeat, quam 
pereat“ has so far as Lam aware never been 
invoked so as to confer'jurisdiction. 


But assuming that the correct view is 
that the accessory powers conferrable on 
a Bench are subject to the same limita- 
tions as the powers -conferrable on an 
individual Magistrate, it would,I think, be 
a startling proposition to say that the 
grant of the incidental or accessory powers 
carries with it the grant of the principal 
. powers. The correct rule is stated in 
the maxim ‘accessorium: non. ducit, sed 
sequitur suum principale’. The incident 
shall pass by the grant of the principal 
but not the principal by the grant of the 
incident. The Houseof Lords dismissed a 
similar argument advancedin the-leading 
case above cited with the summary observa- 
tion: “The customary proceeding is avowed- 
ly accessory toa limited jurisdiction, and is 
incongruous, and, therefore, void, as setting 
up an accessory more- extensive than the 
principal; London Corporation v, Cox (28), 
16 would, I think, be more ia co:sonance 
with the true -canons of construction to 
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hold that the grant of the accessory 
powers in excess of the principal powers 
was ultra vires of the powers of the Com- - 
missioner in Sind tkan to gay that the 
grant of the accessory powers carried with 
if the grant of the principal powers also. 
Turning to the argument that this Bench 
along with other Benches similarly con- 
stituted lave for years been allowed to 
style themselves as a Bench of Second 
Class Magistrates and been exercising the 
powers of a Second Class Magistrate, al- 
though if is true that a presumption in 
favour of official practice is often made [see 
Barnes v. Keane (24), In re Warne(27), Baker 
v. Cave (28), Cheney v. Courtois (29) and- 
Robinson v. Collingwood (30)] yet it has been 
repeatedly laid down that ‘the rule, that 
in inferior Courts and proceedings by 
Magistrates the maxim omnia pre sumun- 
tur rite essé acta. does not apply to give 
jurisdiction has never been questioned, per 


-Holroyd, J. R. v. All Saints Southampton 


(17), R. v. Bolton (31) and Chew v. Holroyd 
(32) per Parke, B. This rule was cited 
with approval by the House of Lords in 
London Corporation v. Cox (26), > 

The ‘argumentum ab inconvenienti’ was not 


pressed. It is scarcely necessary to say that 


the function of the Court of the Judicial 
Oommissioner in this Province is not jus 
dare but jus :dicere not to confer powers. 
but to interpret what powers have “been, 
conferred by the Notification according to 
the well-established canons of construc- 
tion. 

I may add that, there is here no casus 
omissus which the Oourt is called upon 
to supply. There is no omission in the 
Notification to specify the class of cases, ` 
of which the Bench should take cognizance, 
Paragraph 2 (3) of the Notification directs 
the Benches “subject to the orders of the 
District Magistrate in this behalf, to take 
cognizance- of and try all the cases arising 
within their jurisdiction of which they are 
competent to take cognizance under the 
(27) (1855) 15 O. B. 767 at p. 769; 139 E. R. 628, . 
(28) (1857) 1H & N, 674; 26. L. J. Ex. 190; 5 W.R. 
345; 156 E. R. 1372. l ° 


- (29) (1863713 C. B (N. s.) 634; 32 L. J. O. P116: 
a 680; 9 Jur. (N. 8.) 1057; 143 E. R. 252; 134 R. 


(30) (1864) 17 © B. (N. 8.) 777; 34 L, J.O. P., 18; 11 
L T. 313; 10. Jur. (N. s.) 1080; 13 W. R. 84; 144E. R 
311;.142-R R. 621. 

(31)"(1844-1Q. B. 66; 4 P. & D. 679; 5 Jur. 1154; 
113 BaRs1054; 10 L.J. M. O. 49; 55 R. R, 209. 

(32): (1852) 8 Ex. 249; 22 L.J. Ex, 95; 1 W.R, 68; 
155 WR, 1339; 20 LoT. (0, A.) 113; 91 R., R. 478, 
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law.” Under the law the Bench can: take 
cognizance only of the cases triable by a 
Magistrate of the Third Class. By hold- 
ing that they are empowered to take cog- 
nizance of cases triable by a Magistrate 
of the Second Class we would not be 
supplying an omission but enlarging and 
amplifying the powers conferred by the 
Notification. 

For these reasons, I would answér the 
reference by saying that the Bench under 
the Notification was not vested with powers 
to try the accused on a charge under ss. 380 
and 457, Indian Penal Code, and that the 
trial of the accused was coram non judice, 
and, therefore, null and void 

By the Court—(April 10, 1927)—The 
order of the Court by a majority is that 
the Umerkot Bench was vested with power 
to try Second Class Magisterial cases and 
that the trial of the accused in question 
was not illegal. 


JUDGMENT OF THE DIVISION, 
BENCH. 

Aston and De Souza, A. J. Cs.— 
(April 7, 1927).—The learned District Magis- 
trate, Thar Parkar has forwarded the record 
and proceedings in the case of Crown versus 
Nur Mahomed Pali and another to this 
Court with a recommendation that the 

‘sentence of the Bench Court imposing a 
fine only be set aside as a substantive sent- 
ence of imprisonment under s. 380/157 was 

ligatory. 
ts e kaming Mr. Khubchand Pleader 
who appeared for the accused contended 
that the Bench Magistrates had no juris- 
diction to try the accused for the offence 
charged. 

As this matter appeared to be of great 
importance, 4 recommendation was made to 
the Judicial Commissioner that the matter 
should be referred to the Full Bench. 

We are now in possession of the decision 
of the Full Bench which has decided that 
the Bench which tried the accused had the 
jurisdiction of a Second Class Magistrate. 

We have considered all the circumstances 
éf the presentcaseincluding Mr. Khubchand’s 
plea ad misericordiam, we are of opinion 
that justice’ will be satisfied if.a sentence 
of one day's simple imprisonment is awarded 
and the fine which has already been imposed, 

We accordingly set aside the sentence 
passed by the learned Bench Magistrates 
and sentence respondent to one day’s simple 
imprisonment and the fine of Ra, 125, 





‘of the Presidency Magistrataa, 
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We thank Mr. Khubchand for the zeal 
and learning displayedin this matter. 
P. B. A. Reference answered, 


MADRAS HIGA COURT. 
CriminaL APPBAL No, 374 oF 1926. 
February 3, 1927. 
Present:—Mr. Justice Waller and 

Mr. Justice Madhavan Nair. 


In re WILLIAM PLYTHE PERRETT— 


Aocussp—PrisoNnEx—APPELLANT. 
Penal Code (Act XLV of 1860), s. £06—Presidency 
Towns Insolvency Act (III of 1909), s. 108—Criminal 
breach of trust by wisolvent ‘of. property en- 


trusted—Prosecution under Penal Code, sustainability - 


of. 

“Where goods are entrusted to an insolvent by the 
Official Assignee forthe purpose of continuing his 
business and in breach of the trust, the insolvent dis- 
poses of it to various persons, a prosecution under 
the Penai Code is sustainable and the mere fact that 
the circumstances amount also to an offence under 
s. 103, Presidency Towns Insolvency Act, does not 
deprive the Court of its jurisdiction to try the accus- 
ed for the offence under the Penal Code. 


Appeal against: an order of the Court 
Iigmore, 
Madras, in Case No. 23113 of tas Calendar 
for 1925. 

Mr. K. P. Padmanabha Pillai, for the 
Appellant, 

The Crown Prosecutor, for the Crowa. 

JUDGMENT. —We think that the 
conviction is right. The evidence is clear 
that the furniture was entrusted to the 
appellant by the Official Assignee for the 
purpose of continuing his business and 
that, in breach of trust, the appellant 
disposes of it to various other persons, It 
is urged that theoffences committed fell 
under s, 103 of the Presidency Towns In- 
solvency Act and that the jurisdiction of 
the Magistrate was thereby excluded. 
Assuming thatthe facts proved do amount 


to an offence under s. 103 (b) (2) of the 


Presidency Towns Insolvency -Act, which 
is not clear, we do not think that the 
Magistrate had no jurisdiction, vide Segu 
Balliah v. Ramasamiah (1). > 

The sentence is not excessive. The 
appéal is dismissed. 


V. N. V. Appeal dismissed. | 


my 42 Ind, Oas. 608; 6 L, W. 283; 18 Cr, L, J, 
2, 


wai 
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NAGPUR JUDICIAL COMMIS-. 
SIONER’S COURT. i 
CriminaL Revision No. 159-B or 1927, 
“August 17, 1927. 
Present:—Mr. Kinkhede, A. J. C. 
EMPEROR— 

versus 

GANIKHAN—Party No. 1—CompuaInaNnt 


NIMBAJI AND orHexs—Party No. 2, 

Criminal Procedure Code (Act V of 1898), s. 145— 
Dispute relating to immoveable property— Magistrate's 
duty to take prompt action—Finding as to likelihood: 
of breach of peace, necessity of—Preliminary order, 
contents of—Order regarding larger area, whether 
valid—Date for determining possession—Practice of 
forwarding original petition, propriety of. 

Prompt preventive action is necessary in cases 
under Ohap. XII of the Criminal Procedure Code. [p.: 
451, col. 1.] 

In proceedings under Chap. XII of the Criminal 
Procedure Code, a Magistrate must himself be 
satisfied ofthe likelihood ofa breach of the peace. 
He should form hisown judgment and not proceed 
automatically upon the mere opinion of the Police or 
the direction of some other officer. [zbid.] 

Kulada Kinkar Roy v. Danesh Mir (2), followed. 

The Magistrate's decision that there is a-likelihood 
of breach of peace is the very foundation of all sub- 
sequent investigation without which the latter is void 
and inoperative. [ibid.] i 

Ram Chandra Das v. Monohur Roy (3) and Debi 
Prasad v. Sheodat Rai (4), followed. 


The fact that the Magistrate is so satisfied and the' 


grounds thereof must, therefore, appear in the first 
order directing the issue of notice. [ibid.] 

A Magistrate has no jurisdiction to pass an order 
under s. 145, Criminal Procedure ‘Code, in respect of 
8 larger area of land than is included in the proceed- 
ings. [p.°450, col. 2, p. 451 col. 1.] 

Uttim Singh v. Judhan Rai (1), followed. 

The critical date for determining the possession of 
the parties isthe date of the preliminary order. [p. 
451, col. 1.] 

[The practice of passing orders on ‘the original 
petitions themselves and of forwarding them in 
original condemned. | 


Criminal reference made by the Sessions 
Judge, Akola, under s. 438, Criminal Pro- 
cedure Code, dated the 17th June, 1927. 

Mr. V. D. Kale, for Party No.l. ` 

Mr. G. G. Hatwalen, for Party No: 2, 


ORDER. —This is a Reference made by 
the Sessions Judge, Akola, in connection 
with an order made by the: Sub-Divisional 
Magistrate of Akola and Balapurin a pro- 
ceeding under s. 145, Criminal Procedure 
Code, under the following circumstances. 

Party No.1, Ganikhan, obtained possession 
through Court under a Civil Court’s decree, 
of the eld in dispute described as Survey 
Number 32 pot hissa 3,9 acres 1 guntha of 
Mouza Malrajura on 26th August, 1926. On 
14th September, 1926, he moved the Magis- 
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trate to initiate proceedings under s. 145, 
Criminal Procedure Oode, alleging that 
Party No. 2 had wrongfully dispossessed him 
on llth September, 1926, 2. e., he moved the 
Magistrate to take action, within three days 
of his eviction and 19 days of his entry into 
possession. He ran up to the Magistrate 
for redress, as he was afraid that there 
was imminent danger of a breach of the 
peace occurring. The Magistrate, if I may 
hazard a conjecture, was not perhaps satis- 
fiedthat there was the likelihood ofa breach 


‘of the peace as there was nothing before 


him beyond the mere assertion of Party 
No. 1, and he, therefore, thought fit to invite 
a Police.report by the end of the month. In 
doing so he sent the application itself in 
Original for enquiry and report to the 
Police. The.Police report thus called up, 
though ordered to be made. by the end of 
September was not. made until 19th October, 
1326, by the Head Constable, who was deput- 


.ed for the purpose by the Sub-Inspector, 


Station House Patur. The same was for- 
warded by the Sub Inspector to the Circle 
Inspector, Balapur, on 20th October, 1926, 
and he in histurn forwarded it to the Deputy 
Superintendent of Police, Akola, who order- 
ed the papers'to be returned to the Sub- 
Divisional Magistrate under endorsement 
dated 27th October, 1926, though the papers 


_ could thus reach the Magistrate’s Court on 
28th October, 1926, they. remained uncared 
for either with the Court Reader or the 


Magistrate himself until. 12th November, 


. 1926. 


There is nothing on the record to aecount 
for this delay or toexplain away this lethargy 
on thepart ofboth,the Police and the Magis- 
trate. A word of explanation was certain- 
ly necessary toshow why there was adefault 
on the part-of the Police in submitting the 


report by the end of September as order- 


ed, and the Magistrate was entitled to call 
upon the District Superintendént of Police 
through the District Magistrate, if necessary, 


to explain the cause of the delay and to re- 


qu2st him: to warn his subordinates to avoid 
such delays and defaults in future. The 
Magistrate who is himself an M. A., LL. B. 


-and presumably has had sufficient experi- 


ence was expected to exercise greater degree 
of diligence in the discharge of his own 
duties as a Magistrate including the one of 
keeping. the staff attached to his Court upto 
the mark, by taking proper care to see that 
things are done systematically and accord- 
ing to-procedure and above all punctually 


450:, 


aswell. -IftheMigistrate had attached an 
order-sheet to the application and noted 
thereon the fact of the application having 
been made for initiating proceedings under 
s. 145, Criminal Procedure Code, and that 
before passing a preliminary order he desit- 
ed to call for a Police report and that ‘the 
application was forwarded in original for 
enquiry and report to the Police, and fixed 
a date for the return of the applic ition and 
the submission of report, and givin notice 
of the date to the party applying, I dare say, 
that would have been something. In that 
case there would have been some record 
before him to go upon, and the same would 
have.been put up before him at the due 


date, and the parties also would haveattend- ` 


ed before him and moved him for -further 
orders. 
dorsed an order, dated 15th September, 1926, 
on the petition itself, addressed to the. Sub- 
Inspector Policethrough the District Super- 
intendent of Police, Akola, asking ‘him to 
“enquire and. report by: the end- of this 
month,” . The practice of passing orders on 
the original petitions themselves.and of for- 


=. warding them inoriginal has always been 


deprecated by this Court. The Magistrate, 
by following an erroneous practice, thus lost 
all his hold upon the papers: of the casé, 
and, had nothing in his possession, to pull 


up the Police Officer,andenf6rcecompliance . 


with his orders in due time, with the result 


that he left it to the sweet will of the Police 


Department to delay the report and submit 
it after any length of time, and that too 
with impunity! The delay thus caused up 


to28th October, 1926, could easily have been’ 
avoided if the Magistrate had followed .the . 


proper procedure, 


For the delay since 28th October, 1926, . 
when the report reached bim, the Magistrate. 


alone could be regarded as being himself 
responsible. Unless.it could be explained 


away on the ground that he wasnot satisfied - SARTA 
y z aoe bound to pass an order within two months 


as to the existence of a dispute which was 


likely to cause breach of the peace, ‘he had . 


absolutely no excuse to delay the passing of 
such orders as the urgency of the case de- 


„Served, until 12th November, 1926. It is no 
doubt possible to conjecture that the Magis- `. 


trate had not made up his mind as to 
whether there was a present real dispute 
concerning the land, i. e., about the actual 
possession of it. Itis: also likely that he 
was wavering, and was not definitely pre- 
pared to hold that the breach of the peace 
puggested by Party No, 1 and the Police was 
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not merely colourable and made to induce 
him to deal with questions properly cogniZ- 


able by a Civil Court. But his sudden acti- . 


vity on 12th November, 1926, does not justify 
this conjecture. The Magistrate had 
been practically stirred “into activity, s it 
were on that’ day, and tried to mend 
matters by hurriedly recording a formal 


preliminary order under that date without. 


‘complying with therequirements of the law. . 
But he was too late by oneday. He perhaps. 
never realized that the petition contained the 


admission of Party No. 1 that he was actual- 


that Party No. 2. was in actual possession, 


aud further that-Party:No. 1 had in. para. 
.(4) of hie petition actually prayed for 
being restored to possession and that this 


was, therefore, -a casein which Party No. 1 


. ly dispossessed on lith September, 1926 and 


should under the first proviso tosub-s. (4). 


be treated as being insuch possession, and 


that an order merely declaring one party to 
-be entitled to possession and forbidding all- . 
disturbance of such possession ‘was insuff- 
cient, but that,if the investigation jointed. 
‘to that 


conclusion, there was a neces- 
sity to pass an: order for restoration of pos- 
session to. him as “the party forcibly and 
wrongfully dispossessed” as contemplated 


"by sub-s, (6) of the said section. a 
“The Magistrate’ does not seem to have - 


even cared to read the Police report, care- 
fully, ifit had any value at all,in his opin- 


ion. -That report says that it was 10 or 13- 


days after the possession in execution .of 


the decree ofa Civil Court-was delivered to 


Party. No. 1, that he was evicted and driven 
out of the land by force. Weknow the date 


of delivery of possession.to be 26th August, - 


1926.. So, if the report were believed, the 


date of dispossession would be the oth or the. 


7th September, 1926, and not 11th September, 


1926,as put down by Party No.l in his ap-° 


plication. The Magistrate was in that case 


from whichever of these dates was correct, 
i.e., beforethe 5thor the 7th November,1926, 
In that case the passing of the order was 
delayed by seven or five days. i 


Moreover, the Magistrate curiously en ough 
. mentioned the area in dispute as being- 98 


/ 


acres lgunthain his preliminary order dated: 
12th November, 1926, but this was not the. 


case of Party No. 1, who complained of dis- 


possession from 9-acres1 guntha of land . 
, Only. A Magistrate has no’ jurisdiction to. © 
: pass an order in respect ofa larger area of 


sa A 
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land than was included in the ‘procecdings:: 
cf. Uttim Singh v. Jodhan Rai (1). . ; 
Sub section (4) of the s. 145, directs that 
“the Magistrate shall,............ if possible, 
decide’ whether any and which of the 
parties was at the date of the order before 


mentioned, in such possession of the said. 


(Italisized) 
indicate 


subject.” ‘I have underlined 
the important words. as they 


the critical date for the purpose of determin- - 


ing actual possession. All that the Magis- 
trate has, however, found is that possession 


of the field in question was delivered to. 


Party No. 1,and that Party No. 2 wrong- 
fully obstructed him; but, when the obstruc- 
tion was caused is not found. This does 
not amount to a decision that Party No. 1 
(in spite of his own admission to the con- 
trary) was or continued in possession at the 
date of the order, (t. e., 
1926.) 

What the Legislature intended by enact- 
ing Chan, XII of the Oriminal Procedure 
Code was to provide means of preventing 
breach of the peace between rival claimants 
of property until their claims have been 
decided in the Oivil Court. Prompt pre- 
ventive action and not lethargy is what is 
wanted in cases of this kind. But the 
. Magistrate must himself be satisfied, and he 







ceed automatically upon a mep pinion of 
the Police or the’ direction oome other 
officer: ef. Kulada Kinkar Roy v. Danesh 
Mir (2). His decision that there is a dispute 
likely to cause breach of the peace is the 
very foundation of all subsequent investiga- 
tion and without it the latter is void and 
inoperative, The object of s. 145 being the 
prevention of a breach of’ the peace the 
foundation of jurisdiction is its likelihood:- 
Ram Chandra Das v. Monohur, Roy (3) and 
Debi Prasad v. Sheodat Rai (4). Thus both. 
the fact that he is satisfied and the grounds 


must form his own judgment i not pro- . 


thereof must appear in the first order. 
Then again, ' 


directing the issue of notice, 
as the critical date for determining actual’ 
possession of the subject of dispute was 
the date of the preliminary order, and 
- this might give an unfair advantage toa 
person who was forcibly dispossessed from’ 
it, the Legislature has thought. fit, to enact 
(1). 92 Ind, Cas. 172; 3 Pat. 288; A.I. R. 1924 Pat. 
a 27 Or. L. J. 220; 7P. L. T. 288, 
nI bod 33; eas "WN, 291; 20: L. J. 271; 2 Or.” 
ares 1G 59. toma. Dee. (N. 8.) 652. 
of 30 A, sal 4A. L.J. 105; A. W.N. (1907) 265; 6 
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“on 12th N ovember, 


=” possession: of Party No. 
_ wrongful, ‘ought to have been maintained, 


«A 


' the first proviso - tó subs. (4), and thus 


' practically, to give to the Magistrate a 
margin of 
tó a. decision on 
“ther the case is a fit one for the issue 
of the preliminary. order—by limiting the 


time to come 
question—whe- 


two months’. 
the 


period of ‘want of possession to only two 


months next before the date of the pre- 
liminary order. 


It has’ thus, imposed on 
the Magistrate a very great responsibility . 


‘of, being alert, active and prompt, or ‘else ’ 


how is he going to prevent an imminent 


. danger of breach of the peace? I? he de- 


lays, then, he is sure to indirectly de- 


prive the party admitting dispossession, of 


the benefit ola presumed continuity of his 


‘possession after the lapse of that period 


from the date of his admitted disposses- 
sion, which the law declares him to be en- 
titled to under the said first proviso. 

Jf one were to go strictly by the clear 
admission of dispossession made by Party 


No. 1 himself, it is difficult ‘to reconcile | 


with it, the Magistrate’s conclusion (unless 
he wished to decide the question of title) 
that Party No. 1 was entitled to posses- 
sion of the field: until evicted therefrom’ 
in ‘due ‘course of law; if by the’ use of . 


“the expression “entitled to possession” all 


that he ‘could and must be deemed ‘to’ 
have decided (if at all) was that he simply , 
declared that the party whom he finds to 
be inactual and exclusive | possession and 
who should be. permitted to retain ‘such. 
possession until: evicted in due course of 
law, was Party No. 1, then I must say 


his order i is inconsistent with: the aforesaid | 


admission.. 
It will. thus be seen that the Magistrate 


"has not only failed to appreciate the true, 


and proper scope of the application, and: 
to pass, orders according to law, but, by 
his dilatory procedure, deprived ‘the party’ 
dispossessed of the valuable right to claim 
benefit of the presumption of continuance 


of his possession for a space of two months’ 


next prior to the date of his preliminary 
order, “and thus defeated the very object 


“with which the Legislature enacted the 


first proviso to sub-s, (4) as shown above. | 

Though fully realizing that it is anoma- 
lous, the Sessions Judge thinks that the 
2 even though 


‘As an answer to this suggestion the learn- 
ed Pleader for Party No. 1 bringsto my 
notice a decision of Wallace, J., of the 


Madras High Court in Chinchilada Krishi i 
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‘nam Raju v. Chintalaswami Naidu (5) 
wherein he declined to ‘subscribe to the 
proposition that a party taking possession 
by force must be retained in possession if 
owing to delay, after the dispossessed party 
has asked the Court to take action...... over 
two months have elapsed before the Court 
finally makes up its mind to issue a pre- 
liminary order.” Butin the present state 
of the record and in the absence of a clear 
finding by the Magistrate that one of the 
parties: was in actual possession atthe date 
ofthe preliminary order, and as tò who 
that party was, I am not prepared to con- 


firm the possession of Party No. 2 as sug- ` 


gested by the Sessions-Judge. 

Under, these circumstances following the 
precedents of Bhuban. Chandra Hazra v. 
Nibaran Chandra Santra (6) and Peria 
Subba Goundan v. Sinna Subbayya Goundan 
' (7), I set aside the order of the Magistrate 
and direct.him to rehear ithe parties and 
after recording: a statement of reasons for 
his decision to dispose of the matter in 
accordance withlaw. Ifhe comes to. the 
conclusion that the delivery: was: only of 
, 8ymbolical possession on 26th August, 1926, 
and the Party No. 1 did not perform any 
acts‘of actual possession between that day 
and the date when he says he was ob- 
structed, and'that the actual possession 
remained with Party No. 2. down to a date. 
within two months of the date of his pre- 
liminary order dated 12th November,.1926, 
then. the so-called forcible dispossession 
allegad by him to have taken place was. 
. no dispossession at all much less would it 
be a wrongful act of Party No. 2, The 
‘sresult of such a conclusion would be that 
there was no real dispute and the breach 
of the peace, which was suggested, was not 
likely to take place, and was only a colour- 
‘able device to induce him (Magistrate) to 
deal with question properly cognizable by. 
a.Civil. Court to recover possession of pro- 
perty through his intervention; it is open 
to him to hold accordingly and drop the 
proceedings as provided by sub-s. (5) of the 
said section. If he, however, be ofa con- 
trary opinion heshould decide the case 
according to law. It may be pointed out 
here that if for any reasen he is unable 


(5) 104 Ind. Cas. 110; 28 Or. L. J. 782. 
- (6) 62 Ind. Cas. 323; 49 O. 187; 250. W.N. 887; 340, 
L. J: 125; 22 Cr. L. J. 499; A. I. R. 1922 Gal, 389. 

(7) 69:Ind. Cas. 158; 45 M. L. J. 56; 16 L. W. 701; 31 
M. L, T, 382; A. I R, 1923 Mad. 142; 23 Gr, L J. 
670, : 
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to satisfy himself as to which of the par- 


ties was then in actual possession of the 
‘subject of dispute, he may proceed under 
s. 146, Criminal Procedure Code. The pro- 
ceedings are returned with a copy of this 
order for necessary action. 


G. R. D. Order accordingly. 
ANA. 


erst again, 
| 


RANGOON HIGH COURT. 
CRIMINAL APPEALS Nos. 594 AND 595 or 1927. 
t June 13, 1927. 
Present:—Mr. Justice Carr. 
SHWE WA—AccosEp—APPELLANT 


VETSUS 


C. I. MEHTA AND ANOTHBR— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 517, 
020—RKestoration of property—Dispute between com- 
plainant and stranger—WNotice to parties, desirability 
of gwing—High Court's power to order restitution— 
Contract Act (IX of 1872), s. 178—Pledge in criminal 
breach of trusi—Pledgee acting bona fide—Validity of 
pledge. - 

In acase in which the question of the right to 
possession is not one between the complainant and 
the accused but one between the complainant and a 
third person, an order for the restoration of the 
property to one party should not be made without 
first giving the opposite party an opportunity of being 
heard. [p. 453, col, 1.) 

A pledge of moveable property by a person who 
has been entrusted with the possession of the same, 
is valid against the true owner if the Pledgee has 
acted in good faith, even though in making the 
pledge the pawnor has committed a criminal breach 
of'trust against the true owner. [ibid,] 

Stephen Aviet v. King-Emperor (1), Annamalai 
Chetty v. Mrs. Basch (2) and Emperor v. Nga Po Chit 
(3), relied on. 

The fact that an order for delivery of property 
under s. 517 of the Criminal Procedure Code, has been 
carried out does not deprive the High’ Court of its 
power toorder restoration of the property to the 
rightful person. [p. 453, col. 2.] 

Ma Thein Nu v. Ma The Hnit (5), followed, 

Kyin Ton v. E Cho (4), dissented from. 

Mr. Tun Aung, for the Appellant. 


Mr. Gregory, for the Respondents. 


JUDGMENT.—The facts of thesetwo 
cases are. very similar and quite straight- 
forward. In each case the respondent 
entrusted-certain articles of jewellery with 
one Maung Shwe Yin who committed 
criminal breach of trust in respect of them 
and pawned the articles now in dispute at 
the pawnshop of the appellant. These 
articles were seized by the Police and pro- 


duced before the Court on the trials of 


Shwe Yin under s. 406, Indian Pena] Code: 
Shwe Yin was convicted in both cases on 
the 22nd March, 1927, and at the time. of 


4 
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that the articles in question should ‘ba fe- 
turned tothe complainant in the case, 7: e., 
to the present respondent. As required by 
s. 517 (3) of the Criminal Procedure: Code 
these orders were ‘not carried out until 
one month had elapsed. The- articles were 
delivered tothe respondents on the 25th 
and 26th April. - 


After this, on the 29th April, -the appel-. 


lant applied for the return of the articles 


to him. His applications were rejected ‘on’ 


the ground that the articles -had been re- 
turned to the complainants, and he-now 
appeals. I am by no meanssure that under 
the terms of s. 520 of the Oodé an appeal 
lies, but the matter is one *which.can pro- 
perly be dealt with in revision,-so I will-not 
discuss this question further. o 

Probably .the Magistrate’s last order .in 
the case was correct, since ‘he himself was 
functus oficio and had no further jurisdic- 
tion. But his first order seems to me clearly 
wrong. -In the first place, in such a case 
as the-present,;in which:the question of the 
right to possession is not one between-the 
complainant and the accused but ore 
between the complainant and a third 
person, an order ‘for the restoration 
of the property 
not be made without first giving the 
- Opposite party an opportunity of being 
heard. The present appellant was not a 
party to the criminal proceedings but was 
merely a witnessin them. ‘He could hardly 
be required to keep in such close touch with 
the proceedings as to be aware .at -once of 
their conciusion, but unless he does so he 
is, in the absence’of notice, liable ‘to suffer 
through his interests not being brought to 
the notice of the Court. © | 

Secondly the Magistrate's order was wrong 


on the merits. The circumstances were-such ' 


‘that under s. 178 of the ‘Contract Act the 
pledges to the appellant were valid, if in 


‘accepting them‘he-acted in good-faith. It . 
has not been suggested in this Court that.- 


he didnot act in good ‘faith, nor does there 
seem to be anything in the trial record to 
` suggest absence of good faith, So far as- the 


record goes, therefore, . the pledges were .. 


valid as against “the owners.of the. property 
andthe appellant was entitled to’ retain 
possession of the property until the amounts 
due on pledges were re- paid. The Magis- 
trate should, therefore, have returned the 
properties to the:appellants and not to the 
éomplainants:: ' se oe a i 


SHWE WA.?,0, 1,-MEBTA, 
passing judgment the Magistrate directed, ` 


the “Code—“Any Oourt of Appeal 
‘may direct any order under s.°517......... to 


to one party ‘should’ 


| (D 4L. B.R. 25; 6.Gr, L..J..135. 


O 453 
“This is .a:well-established principle.. See. 


the cases of Stephen Aviet v. King-Emperor 


(1), Annamalai Chetty w.:Mrs. Basch (2) and 
Emperor v. Nga -Po’Chit (3). 

-The properties have, however, been actual- 
ly returned:to the complainants-respondents 


and. for'them it is argued by Mr. Gregory 


that this.Court ‘has now no power ‘to‘deal 


‘with the matter and order restitution, 
‘For the first part of ‘this 


contention 


he relies on‘the words in s. 520 of ° 


be stayed pending consideration by the for- 
mer Court.” His argument is-that when. 
the-order has been carried out it clearly 
cannot be suspended and the Court of Appeal 
has no jurisdiction atall. Iam unable -to 
accept ‘this contention .or tohold-that the 
suspension of the orderis:a necessary pre- 
liminary to the -exercise by the Court-of 
Appeal of the powers.conferred by ‘the last 


. words of the section, viz., “and may ‘modify, 


alter or annul such order -and make any 


.. further orders that may be just.” 


“For the contention. that the Court has.no 
power to order restitution Mr. Gregory 


-~ relies'‘on the case ‘of Kyin Ton v. E ‘Cho (4) 
än which 'it washeld by Hartnell, J., that 


the High Court-had no such power. That’ 


. decision was reviewed by the present Chief 


Justice of this Courtin Ma Thein Nu v. 
Ma The Hnit (5) in which the learned Judge 
held, following, the cases of Kirpal Singh 
v. Labhu-(6) and Shzonandan Singh v. Bhola- 
nath Pathak (7) that the High Court has 
power to order.restitution. This decision was 
in fact odtzter, but the reasoning contained in 
the judgment and in'the cases relied upon 
sommends itself tome as correct. In my 
opinion ‘the decision in Kyin Ton’s ‘case (4) 
was wrong. ‘The learned Judge seems to 
have overlooked the last words of s. 520— 


“May... awanane Mm ake anyfurther orders that 


may be just.” It is clearly just that when 
g subordinate Court has made over property 
to a person who is not entitled to its pos- 


” (2) 65'Ind: Cas. 1000; 11 L. B..R. 217; 23 Cr. L.J. 
216: A. I. R.1922.L. Bur. 17. i 
(3) 74£ Ind. Oas. 1050; 1 R. 199; 2 Bur. L. J. 241; A, 


LR. 1923 Rang. 227; 24 Or. L. J. 858, 


(4) 4 L. B. R: 14; 6 Or.'L. J. 126. 

(5) 57 Ind. Oas. 81; 12 Bur. L. T. 266; 10 L. B. R. 
156; 21 Cr. L. J. 561. ; 

(6) 5 P, R. 1895 Cr. 

(7) 22 Ind. Oas, 1006;.18 ©, W, N. 1147; 15 Or. L, J; 
£22, - - 
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the error by .restoring the property 
to the person properly- entitled to its 
possession. No doubt the dispute bet- 
ween the parties cannot be finally settled 


‘by the Criminal Courts, but must, unless 


` the. parties come to a private agreement, 


‘be decided by a Civil Court. But even so 


‘it -is unjust to. the appellant that he should 
be deprived of the possession to which he 
- ‘jg entitled and should be placed in such a 


position that he must himself institute the 


civil proceedings or else suffer the loss of 
his money. 


Section 561-A ofthe Code -supports: the 


-. view that this Court has the power to order 


restitution and I have no hesitation in hold- 


ing that it has such.power. NE 
The case is somewhat complicated by the 
fact, stated. by Mr. Gregory, that the com- 


-plainant in one case has already returned to 
the actual owner some diamonds which were 


returned to him under the Magistrate's 


‘order. These diamonds were, he says, made 


over to the complainant, who isa jeweller, 


to be set as buttons. Complainant passed 
them onto Shwe Yin todothe work. : On 
return of the diamonds to him by the 
Court he has made them over to the actual 


owner. ‘The owner is not before the Court ` 


and I donot think that any order binding 
on him canor should be passed. “But it is 
necessary to place the appellant as-nearly 
as possible in the position in which he was 
before he was deprived of the property by 


` its seizure by the Police and the subsequ- 


ent erroneous order of the Magistrate. To 
attain that end I pass the following order. 

1 direct that each of the respondents 
do return to the appellant, through the 
trying Magistrate, such of the articles re- 


turned to him by that Magistrate as are 


still in his (respondent's) possession. I 
further direct that in respect of such articles 
as are not now in his possession each re- 
spondent do similarly pay to the appellant 
such sum of money as may be due on the 
pledges of such articles.. 

-The order of the Magistrate directing 
return of the articles to the complainants-re- 


“ gpondents is set aside. > - ` 


A. N. A. Order set aside. 
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“ NAGPUR JUDICIAL COMMIS- 
< SIONER’S COURT. 
ORIMINAL Revision No. 179 or 1927. 
August 22, 1927. `. 
Present:—Mr. Findlay, J. C. 
BHOLU—Acouszep—A PPLIOANT 
_ versus 
PUNAJI—Non-APPLICANT. >, 
Penal Code (Act XLV. of 1860), ss. 182, 211—Ojfences 
under ss. 182, 211, distinction between—-False report to 
Police—No action taken—Remedy of person charged— 
Complaint ‘by Police Officer, whether necessary— 
Criminal Procedure Code (Act V of 1898), s. 199. 
When a false charge is made only. to the Police or 
when the “person making the false charge has not 
applied ‘to the Magistrate and when no Court pro- 
ceedings have ensued no complaint is necessary under 
s. 195 of the Criminal Procedure Mode, before a pro- 


-secution under s.211, Indian Penal Code, can be 


instituted against the informant. [p. 456, col. LJ > 
Tayabullah v. Emperor (3), followed. 

`-Hardwar Pal v. Emperor (1), dissented from. 
Sections 182 and 211 of the Penal Code do not cover ` 

and refer to the same class of cases. [p. 455, col, 


1. 
“Section 182 is primarily intended for cases of false 


information which do not ordinarily’ involve a par- 
ticular allegation or charge againet -a specified’ and 
definite person. Section 211 covers cases where there : 
is a definite information or charge with reference toa 
ey offence against a particular person. [p. 496, 
‘col. 2. E 
If a complainant confines himself to -reporting 
what he knows of the facts, stating his suspicions , 
and leaving the matter to be further investigated by 
the Police, he makes a report and not a charge. 
But if he definitely alleges his belief in the guilt of - 
'a specified person and desires that he be proceeded 
against in Court, the act of his, whether verbal or 
written, if made to any officer of the law authorized 


. to initiate proceedings, based upon the complainant's 
. statement, whether amounting to an expression of, 


the complainant's belief in the guilt of the specified 
person or his desire that Court proceedings be taken 
against him, amounts to making a charge. The former 
case is covered by s.182and the latter by s. 211 of 
the Penal Code. -[p. 455, col. 2; p. 456, col. 1.] 


Criminal revision against an order of the 
Sessions Judge, Chhindwara, dated the 


21st April, 1927, in Criminal Case No.3 / 


of 1927. . 

Messrs. P.C. Dutt and. A. Razak, for the 
Applicant. f 
. Mr. G. P. Dick, for the Non-Applicant. 

ORDER.—The non-applicant in this 
Court, Punaji,. filed a complaint in the 
Court of the Sub-Divisional Magistrate, 
Obhindwara, against the present applicant, 
Bholu, under s. 211, Indian Penal Code. 
Thecomplaint against Bholu was that he 
had specifically reported to the Police that 
the present non-applicant, Punaji, and an- ` 


other manthad committed arson in respect 


of burning of the house of .one Dewaji 
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in the village concerned. ‘Thecomplainant, : 
before the Sub-Divisional Magistrate, alleg- 
ed thatthe Police, on enquiry, found no... 
evidence against the present non-applicant. 


and took no- action-on the- ground. that 


the report was a false and malicious one. - 
The Sub-Divisional Magistrate held that;. 
although the facts of the case might con- | 
Indian, 
Penal Code they, nevertheless, equally con-. 
stituted an offence under s. 182 ,0f the’ 


stitute an- offence under s. 211, 


Indian Penal Code and that, -this being so, 


the complaint in writing of the public 


servant—ain this case, the Police Officer who 
took report—was necessary, under s. 195. (1) 
(a) of the Criminal Procedure 
that, as this was not forthcoming, he could 


not entertain the complaint. 5 


The complainant, Punaji, applied in re- 
vision to the Sessions Judge, Ohhindwara, 
for the reversing of the Sub-Divisional Magis- 
trate’s order in question. Hisapplication 
succeeded and the learned Sessions Judge 
held that no sanction was necessary in the 
circumstances of the present case and 


directed the Sub-Divisional Magistrate ‘to... 
make further enquiry into the complaint. ` en 
‘ness of the decision 


The applicant (accused) has now come up 
on revision to this Courtagainst the said 
order ofthe learned Sessions Judge. 


The main argument offered on behalf: 
211 - 


of the applicant is that, although s. 
of the Indian Penal Code may be wider 
than s. 182 idem, yet every offence, which 
falls under s. 211, is, nevertheless, an offencs 
under s. 182, and that this. being so, thé 
sanction of the public servant concerned 
was necessary to the institution of criminal 
proceedings as held by the Sub-Divisional 
Magistrate. - 

I am wholly unable, however, to. agrée 


that ss. 182 and 211 of the Indian Penal: 


Code cover and refer to the same class of 
cases. It is true that illustration (c) of 
B. 182, which was added by the amending 
Act of 1895, does cover the case where. a 
criminal offence is alleged to have been 


committed, but there is this important. .; ep, | ao. x 
= official investigation, of definitely alleging 
his belief in the guilt of a specified person, 


difference that the person giving the. in- 
formation makes no implication whatever 


` against any particular person. The other. 
two illustrations (a) and (b) clearly do not : 


necessarily relate to matter: of criminal 
offences. The gist of s.182 is thata per- 
son gives information which he knows or. 
-believes to.be.false intending. thereby to 
cause, or knowing it to be likely that he 


will thereby cause, the publié servant -to 
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servant ought ‘not-.to do or omit if the. 


‘truth were known to:him, or:to use’ the 


lawful power of such ‘public servant to 


the injury or annoyance of any person. 


Section 211 is, in my opinion, an offence’ 


‘of a different ‘nature. There must be, 


from the first, a distinct intent to cause’ 
injury to a particular person and a dis- 
tinct. criminal-offence must be alleged. ’ 

The decision in Hardwar Pal v. Emperor 
(1) is, no doubt, in favour of the conten- 
tion of the present applicant, but with all 
deference, I am unable’ to agree with the - 
learned Jiadge, who decided that case. I 
am humbly -of opinion that the reasoning 
contained therein contains a fallacy, for 
it is assumed that, if, in the circum- 
stances of a particular case, an offence under 
Ss. 211 is equally an offence under s. 182 
of the Indian Penal Code, previous sanc- _ 
tion, or now a complaint, is necessary . to 


‘the prosecution, even although no such 
, sanction would be necessary unders. 195, 


Criminal Procedure Code, if the offence 
were considered as solely. falling under 
s 211,.Indian Penal Oode. The correct- 
in Hardwar Pal v. 
Emperor (1) quoted above was doubted 
by Walsh, A. ©. J., and Ryves, J., in 


‘Kashi Ram v. Emperor (2), but doubt - was 


only expressed on another question with 
which Iam not directly concerned in the 
present case. The decision, however, 


contains: what-is, in my opinion, a valu- 


able and sound definition of what maybe 


held to amount to making a charge within 


the meaning ofs. 211, Indian Penal Code. 
The definition is as follows:— 

“Tf the complainant confines himself to 
reporting what he knows of the facts, stat- 


“ing his suspicions, and leaving the matter 
. to be further -investigated by the Police, 


or leaving the Police to take such course 
as they think right in the performance of 


‘their duty, he may be making a report but 
"he is not making a charge. Butif he takes 


the further: step, without waiting. for any 


and his desire that the specified person, be 


“proceeded against in Court, that act of 


his, whether verbal or written, 1f made 
(1) 16 Ind. Oas.’510; 34 A..522; 10 A. L. J. 61; 13 Cr, 
L. J. 702.. a 
(2) 82 Ind. Cas. 167; 46 A. 906; 22 A. L. J. 829; A. 


T R. 1924 All: 779; 100. '& A; L; R. 918; 25 Or. L: J. 
1239; L. Rb A-137 Ori + = 
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to any officer of the law authorized to. 
initiate proceedings based -upon the com- 
plainant’s statement, whether amounting 
to an expression of the complainant's be- 
lief in the guilt of the specified person, 
or his desire that Oourt proceedings be 
taken against him, amounts-to . making a 
charge.” ` 

For my own part, I have not the slightest 
doubt as tothe propriety of the decision 
of Mookerjee and Sheepshanks, JJ., , in 
Tayabullah v. Emperor (3), viz., that when 
a false charge has been made only to the 
Police, or when the person making ‘the 
false charge has not applied to the Magis- 
trate and when no Court proceedings what- 
ever have ensued, then clearly, in my 
Opinion, as the law at present stands, no 
complaint is necessary under s. 195 of the 
Criminal Procedure Code before a pro- 
secution under s. 211, Indian Penal Code, 
can be instituted against the informant. 

In has been urged on behalf of the 
applicant that the view taken in the 
Calcutta case just quoted leads toa grossly 
anomaly, because under s. 195 (1) (a) what 
may be termed the minor offence under 
s. 182,. Indian Penal Code, requires the 
_ complaint ofthe public servant concerned, 
while the major offence under œs. 211 
does not require such a complaint unless 
the offence has been committed in, or in 
relation to, a proceeding in any Oourt 
when the complaint of such Court is 
necessary. I am not prepared to assume 
that any anomaly necessarily arises in 
this connection, but, even if there were, 
J can seeno reason for going behind the 
very -clear terms of =s. 195 (1) (b), Criminal 
Procedure Code. If the facts alleged in 
the present case are correct, there was 
very clearly an offence under s. 211, Indian 
Penal Oode. It isequally established that 
no criminal proceedings ensued and it 
seems to meinevitably to follow that no 
complaint from the public servant concern- 
ed is necessary before a. criminal com- 
plaint under s. 211 is lodged. I do not, 
however, think that the mere fact of the 
relative gravity of offences is the only 
consideration which may have entered into 
the intention of the Legislature when it 
decided that the minor offence under s. 182 
required the complaint of the public 
_ servant concerned, while the major offence 
under. s. 211 does not require such com- 


(3) 36 Ind, Cas. 845; 43 Œ. 1152; 24 O.L. J. 134; 20 
QO, W. N. 1265; 18 Or. L. J. 13. 
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plaint unless the offence was’ committed 
in, or with regard to a proceeding in Court. 
As J have shown, s. 182and s. 211, Indian 
Penal Code, in reality, differ fundamental- 
ly as regards the ingredients of the 
offence concerned, and it may be that the 
Legislature had in view other considera- 
tions besides the mere gravity of the 
respective offences: when it enacted the law, 
as it at present stands, under s. 195, 
Criminal Procedure Code, 

I have been referred to.various ‘old de- 
cisions of the Calcutta and Allahabad High 
Courts in support of the view that every 
offence under s. 211 of the Indian Penal 
Code necessarily includes an offence under 
s. 182 idem. In arecent Patna case—Daroga 
Gope v. Emperor (4)—a similar view was 
taken, but itis pertinent to point out that 
in that case the informant to the Police 
did not stop there but eventually filed a 
formal complaint before the Magistrate. 
In my opinion, therefore, the position is 
as follows. Section 182 is primarily in- 
tended for cases of false information which 
do not ordinarily involve a particular 
allegation or charge against a specified 
and definite person. , Section 211 covers 
cases where there is a definite information 
or charge with reference to a criminal 


offence against a particular person. As 


the law stands at present, acomplaint can 
lie unders. 211 by the person aggrieved 
without any complaint from the public 
servant to whom the information was given 
provided that no proceedings in Court 
have ensued. It might well be that, 
in acase like the present, the definite 
intention of the Legislature, when a person 
like the non-applicant in this -case has 
had false information given against him 
to the Police, and.the Police have taken no 
action, beyond the necessary enquiry made 
to satisfy themselves that the information 
was false, was deliberately to leave the 
door open to the person aggrieved to 
have his remedy by direct complaint under 
s. 211. Whatever the intention of the 
Legislature was, however, it seems to me 
clear that, as s. 195 of the Criminal 
Procedure Code at present stands, no com- 
plaint from the Police Officer to whom the 
report was made was necessary in the 
circumstances of the present case. I am 
in full agreement, therefore, with the order 


(4) 88 Ind. Cas.1045; 5 Pat. 33; 6P. L. T. 515; 
A.J. R.1925 Pat. 747; 26 Or. L. J. 1269; (1926) Pat: 
106. 
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of the learned Sessions Judge.. The pre- 
sent-application is dismissed. a 2 a 
G. B.D. 
A, N. A, 





OUDH CHIEF COURT. 
’ CRIMINAL AppraL No. 420 or 1927; - 
September 1, 1927: 
Present :—Sir Louis Stuart, Kr., , 
‘Chief Judge. © ` 
BABBAN AND ANOTHER— ACOUSED— 
APPELLANTS 
VETSUS 


MMPHROR=CaurrininnDacescnace: 


` Jury trial—Charge fair and -accurate—Conclusion- 
of Jury reasonable—Conviction—Interference, 

Where the charge to the Jury is fair and accurate 
and , the conclusion of the Jury is reasonable, the 
High Court will not interfere with ‘the conviction. 


Appeal against the judgment of the 
Sessions Judge, Lucknow, dated the 28th 
eo 1927, in Sessions Case No. 22 of 
1927. a. l 

Mr. S. M. Raza, for. the Appellants, 

Mr..H. K. Ghose, Government Pleader,-for. 
the Crown. a 

JUDGMENT. —The learned Counsel 
has placed every argument that could be 
placed` before me in support of the appeal. 
But hehas been unable to satisfy me that 


there was not evidence on the record which’ 


justified the Jury's verdict or that there 
is anything in the charge to which. I can 
take exception. Norhashe been ‘able to. 
satisfy methat there is any legal defect 
in the convictions. I find the charge to be 
fair and accurate. The learned Sessions 
Judge complied with all the requisitions 
of the law. He stated the law correctly 
and he placed the case before the Jury both 
as it stood against the prisoners and ag 
it stood in their favour: Heleft the Jury 
to decide upon evidence which was ad- 
missible, and .relevant. The Jury -arrived 
at a conclusion on the facts which was ‘an 
eminently reasonable conclusion and a con- 


clusion which, if anything, was too much - 


in favour of the prisoners. So far from 
the appellants having any cause ‘for com- 
plaint against’ ‘the Judgé's charge or the 
Jury's finding they ought. to consider them- 
selves very fortunate that they were not 
found guilty of another offence. I do not 
consider the sentences in any way excessive,’ 
The two appellants are Muhammadans who 
are proved to have ‘kidnapped ` deliberately 
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two -minor Hindu girls from the. custody 
of their lawful guardians -with the clear 
intention of seducing them to illicit in- 


‘tercourse, and ‘Ido not propose to reduce 


‘their sentences, : ‘Théir appeal is dismissed. 
G. Hy : Appeal dismissed.. 


i ' = . 
Moya r (ethers ‘ oo? 


` 


RANGOON HIGH COURT. 
CIVIL MISOBLLANEOUS APPEAL No, 51 
C oF 1927, . 
June 8, 1927. 


| Te Present: —Mr, Justice Maung Ba.. 


MA ON KHIN—APPELLANT 
` VETSUS . 


- N.K.M. FIRM—RESPONDENT, . | 
Criminal Procedure Gode (Act V of 1898), s. 476-B 


—Appellate order under s.-476-B—Second appeal to 
. High Court, whether maintainable, 


Section,476-B of the Criminal Procedure- Code Con- 
templates an appeal from an order by the original 
Court under s. 476 of the Code, or from an order by 


| & superior Court to which that Court is subordinate 


uncer s.476-A of the Code, but it does not provide 
for a second appeal to the High Court from an appel- 
late order passed by a lower Court under-s. 476-B of, 
tlie Code.’ -[p. 458, col. 1J > i 

| Somabhai Vallavbhai v.'`Aditbhai Parshottam (1) 


. and Mahomed Idris v. Emperor (2), followed. 


'Faujdar Rai v. Emperor (3), dissented from. ° 
Mr. Tun Aung, for the Appellant. 


' Mr. P. B. Sen, for the Respondent, 


JUDGMENT.—This .is an appeal 
under s. 476-B of the Criminal Procedure 
‘Code to.direct the withdrawal ‘of the .com- 
plaint made by the learned District Judge 
of Pyinmana in relation to ‘Civil Regular 
Suit No.77 of ‘the ‘Sub-Divisional ‘Court of 


` Pyinmana. 


In that sultN, K. M. firm sought to recover 
the balance’of principal and interest due 
on a premissory note executed by Ma On 
Khin and her husband. | 

Ma On Khin contested the suit.and plead- 
ed payment of a certain ‘sum ‘of money. 
In support of-her defence she produced a 
document, Ex..1, showing ‘entries of differ- 
‘ent payments made on different occasions, 
The last entry, relates to an alleged ‘pay- 
ment of Rs.550, on the 17th November, 1924; 
But the Chettyar contendedthat the amount 
paid on that cccasion was Rs. 50, only and: 
that the entry had been altered. The docu- 
ment bears clear evidence ofalteration. 

. The plaintifi's clerk Supaya Chettyar de- 
posed that the entry was made-by him, that 
he-wrote Rs.-50.in ‘words and that- the entry 


had-been erased. “He‘also-deposed that the 


1. 458 os 
“date entered by him was.17th and that it 
now appeared as 2nd. - ` oe ae 
> The Sub-Divisional Judge, who tried the 
suit, held that the last-payment was. only 
“Rs. 50 and not Rs. 550. The Chettyar in 
Consequence applied to the Sub-Divisional 
Judge to make a complaint under s. 476, 
Criminal Proeedure Code. The learned 
Judge declined to do so, although he was 
of opinion, that the entry.appeared to 
have been forged or fabricated. Thereason 
given for his refusal to make ‘such a com- 
plaint was that the Chettyar appeared to be 
dishonest in that he retained a promissory 
note which had already been discharged. I 
quite agree with the learned District Judge 
_that the reason given by the Sub-Divisional 
Judge was not sufficient. | © ` 
“A legal objection has been raised that the 
~present appeal does not lie. On examining 
‘the language of's. 476-B, I am of opinion that 
' ` the objection is well-founded. That section 
_ provides for an appeal from an order passed 
-under's. 476 or s. 476-A. Section 476 refers to 
the original Court’ and476-A to a superior 


‘Court to which an appeal lies from the . 


above mentioned Court.. Section 476-B does 
‘not provide for an ‘appeal from an order 
passed by the superior Court on appeal. 

In the. present case the’ complaint was 
made by the learned District Judge. on an 
appeal preferred to him under s. 476-B. Tf 
he had made a complaint on <his own mo- 
tion, his, order would come under `s. -476-A 
and from such an order an appeal would lie 
to this Court under s. 476 B. This view has 
also been held by the Bombay:and Lahore 
High Courts in Somabhai Vallavbhar v, 
Aditbhai Parshottam (l) and Mahomed 
Idris v, Emperor (2) respectively. - _ 

The Bombay case was heard by a Bench 
of two Judges.’ In that case the Subordi- 
nate Judge of Umreth: made a complaint 
under s. 476, Criminal Procedure Code, but 
‘on appeal the complaint was withdrawn by 
the Sessions Judge of Ahmedabad. There 
was a second appeal to the High Court and 
their Lordships, Sir Norman’ Macleod and 
Mr. Justice Shaw, held that “an order 
‘passed by a lower Appellate Court under 


.' '3-476-B of the Criminal Procedure Code is 


mot appealable to the High Court.” 

The Lahore case was also decided- by a 
Bench: of two Judges where the facts were 
- (1) Bl Ind. Cas. 947; 48 B. 401; 26 Bom. L.R 289; 
“A.L. R.1924 Bom. $47; 25 Or. L. J. 1123.. s 

> (2) 88 Ind. Oas. 528; 6 Lah. 56; A. I. R. 1925 Lah. 322; 
1 Lah. Cas. 480; 26-Or. L. J. 1168; 7.Lah. L. J. 584. 
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The Subordinate Judge of Delhi declined 


to make a complaint. On appeal the Dis- 


trict Judge, as in the present Case, made a 
complaint. -The matter went before the 
High Court and their Lordships, Mr. Jus- 
tice Martineau aud Mr. Justice Zafar Ali, 
held that “no appeal lies under. s. 476-B of 
the Code of Criminal Procedure to the High 
Court from an appellate order of the Dis- 
trict Judgé’ making a complaint under” 
s. 416, which the Subordinate Judge might 
himself have made but refused to make.” » 
It is true that a Single Judge of the Patna 


“High Court in Criminal Revision No, 5 of 


1925 [Faujdar Rai v. Emperor. (3)| held a 
contrary view. The learned Judge, Sir B. K. 
Mullick, held that “Section 476-B_ of the 
Oriminal Procedure Code contemplates that 
if an Appellate Court sets aside the order of 
the Original Court, the party prejudieially 
affected by the order of the Appellate Court 
has aright of appeal to the Court to which ` 
appeals from such Appellate Court ordi- 
narily lie.” . a ii 

With due deference'to that learned Judge 
I disagree with him. Section 476-B does | 
not seem to provide for -a second appeal. — 


Ofcourss a High Oourt in cases where 


justice demands can exercise its revisional 
powers; but that power will not be -exercis-” ` 
ed excepton éxceptional grounds. l 
In the present case the record of Civil Re- 
gular No: 77 of 1926,isnot quite complete. No 
attempt has been made to find out when the 


alteration took place, The document was pro- 


duced by Ma On Khin’s Pleader on the yth 
of August. Severaladjournments intervèn- 
ed before the trial commenced and when 
Ma On Khin was examined, shesimply said 
that she could not say who made the 
erasures. It is essential that it should be es- 
tablished that erasures existed at the time 
when the document was produced. Unless 
that point is made certain, it is not possible 
to say what’ may have happened after its 
production. Such. matters should be left to 
the Oriminal Ceurt which may have to try 
the case. As matters stand I do not think 
that any good case is made out for inter- 
ference in revision although, if necessary, I - 
can convert the present appeal into one of 
application for revision. 

For the above reason the appeal is dismiss- 


ed. 


A. N: A. Appeal dismissed. ` 


(3) 90 Ind. Cas. 445; 26 Or. L. J. 1565; A. I. Ri 1926 
Pat. 25; 7 P. L. T.199. TR 
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BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 463 oF 1926. 
March 7, 1927. | 
Present:—Myr. Justice Fawcett and 
Mr. Justice Patkar. 


EMPEROR— APPELLANT 
VETSUS l 


SHIVASWAMI GURUBWAMI—Accousen. - 

Criminal Procedure Code (Act V of 1898), ss. 4 (h), 
155, 190—Non-cognizable case—Report made by Police 
Officer—Cognizance of case—Complaint—Police Officer, 
examination of. - ` 

The report of a Police Officer in respect ofa non- 
cognizable offence, if it contains an allegation in 
writing, to a Magistrate witha view to his taking 
action under the Criminal Procedure Code that some 
person has committed an offence, amounts to a com- 
plaint within themeaning of s. 4’ (h) of the Code of 
which cognizance can be taken under s. 190 (1) (a) of 
the Code; and under s. 200, cl. (aa) of the Code it is 
not necessary in sucha caseto’ examine the Police 
Officer whois a public servant acting or purporting 
to ae the discharge of his official duties. [p. 481, 
col. 1. < 

Per Patkar, J—Where a Police Officer makes a 
report after investigation under s. 155 (2) of the 
Criminal Procedure Code under the orders of a 
‘ Magistrate, the report would fall under cl. (b) of 
s. 190 of the Criminal Procedure Code even though 
the offence was a non-cognizable one. The wording 
afs. 190 empowers a Magistrate to take cognizance 
of an offence upon a report in writing of such facts 
by any Police Officer. The wording is quite general 
and would include even a non-cognizable offence 
being taken cognizance of by a Magistrate upon a 
report in writing by a Police Officer. [p. 460, col. 
2; p. $61, eol. 1.] | 

Per Fawcett, J.—Section 190 (1) (b), can cover a 
report made in a non-cognizable case which a Police 
Officer has been authorised by a Magistrate to 
‘investigate and make but where a report is made 
by a Police Officer in respect of a:non-cognizable case 
which he has not been authorised to investigate, the 
report cannot be treated as a report made oy a Police 
Officer within the meaning of s. 190 (1) (b). [p. 463, 
col. l 


Criminal appeal by the Government of 
Bombay against an order of acquittal 
passed by the Sub-Divisional Magistrate, 
First Class, Second Division, Dharwar, 

‘Mr. P. B. Shingne, Government Pleader, 
for the Crown. l | 

Mr.. G. R. Madbhavi, for the Accused., 


JUDGMENT. 


Patkar, J.—In this case the accused 
Shivaswami Guruswami was a Head Con- 
stable at Haveri. The prosecution case 
against the accused as disclosed in the evi- 
dence is as follows:—The accused went to 


the village of Kallihal at 1l a.m. on April 


10, 1926, for investigation of a case of theft 
of Railway keys. He took the Police Patil 
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‘officer of the accused, Bando, Ex. 1], 
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Malhar and the Panch tó search the house 
‘of one Sanna Durga, Ex. 3, and during the . 
‘course of the search found cloth and silver 
and gold ornaments, articles A to F. A 
pinchnania was made and the accused left 


for the villageof Nelogal. The property at- 
“tached was given by one Venkatraman of 


Banvasi to Sanna Durga for being offered as 
a present to an idol. The accused is said 
to have first asked for a bribe of Rs. 50 for 
restoration of the property attached to 
Sanna Durga, and suggested that Sanna 
Cuga and his companions should come to 
Nelogal with the money. Sanna Durga, 
Ex. 3, and Dilleppa, Ex. 5, went to Nelogal . 


. aż about 2 a. M. on the llth. The. accused 


azreed to return the attached property on 
receipt of Rs. 100. The accused then went 
to Kallihal and received the bribe of Rs. 100 
“and returned the attached property to Sanna 
Durga and made a false panchnama, Hx.5-A, 
on the llth and dated it April 10. He pro- 
posed to tear away, a page from the patrol- 

book, Ex. 1-B, but on the Police Patil Malhar 
objecting the accused is-said to have tam-. 
pered with Ex. 1-A, the visitors’ book, and 
scratched the remark about the cloth and 
silver and gold ornaments and added a 
sentence with regard to the Railway keys. 
He is also alleged to have torn pages 65-66 
of the patrol. book, Ex. 1-B, and made a false . 
entry at page 67. He issaid to have written 
remarks in Ex. 10-A, the visitors’ book of 
Nelogal, on the 10th at 11 P |m. and put the 
wrong date, April 1i, 1926. The PEE 
the 
Sub-Inspector, went to the village on April 
14, and found the visitors’ book, Hx. 1-A, 
tempered with, and learnt about the bribe 


‘teken by the accused and found the pages 


of the accused's patrol-book, Ex. 1-B, torn 
and came to know abeut the fabrication and 


-antedating of the panchnama, Ex. 5-A, and 


on April 21,1926, sent a charge-sheet against 
the accused’ charging him with offences 
under ss. 414, 385 and 204 of the Indian 
P2nal Code. The learned Sub-Divisienal 


‘Magistrate took cognizance of the offences, 


examined the Sub-Inspector, Bando, Bx. 1, 
and other witnesses, and on June 10, 1926, 


'framed’a charge under s. 161 with reference 


tc the taking of the bribe of Rs. 100, under 
s. 193 with reference to the panchnama, 
Ex. 5-A, the patrol-book, £x. 1-B, and the 
visitors’ book, Ex. 1-A, and under s. 204 with 
reference to the tearing of pages 65 and 66 
of.the patro!-bock, Ex. 1-B, and the panch- 
“nama regarding the attachment of property 
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before the Court, and scratching the remark 
in Hx, l-A. The learned Magistrate or 
July 8, 1926, raised the question whether 
the Police could investigate a non-cogniz- 
able case without an orderi rom the Magis- 
trate under s. 155 of the Criminal Procedure 
Code, andon July 28, 1926, acquitted the 
accused on the ground that there was no 
case againsti he accused under s. 414, Indian 
Penal Code, and that the rest of the offences 
were non-eognizable, and the Sub-Inspector 
could not investigate the case without an 
order of the Magistrate under s. 155 (2), and, 
therefore, the proceedings were ab initio 
_ void, and that there was no alternative but 
to acquit thé accused. An appeal has been 
filed by the Government of. Bombay against 
the order of acquittal. 

It is argued by the learned Gov- 
ernment Pleader that one of the offences, 
namely, that under s. 414, was a cog- 
nizable offence and, therefore, the in- 
vestigation was legal, and even if the 
case be considered as relating to non- 
cognizable offences, the report of the Police 
should be considered as a complaint under 
cl. (a) of s. 190 of the Criminal Procedure 
Code, if it did not fall under cl. (b) of s. 190. 
It appears that the offence under s. 414 
of the Indian Penal Code mentioned as one 
of the offences in the charge-sheet. is a 
cognizable offence, and the investigation by 
the Sub-Inspector in respect of the other 
non-cognizable offences could not be illegal 
if they were also investigated during the 
investigation of the cognizable offences. 
See the case of In re Yerlagadda Venkanna 
(1). As no offence under s. 414 is either 
alleged or proved to have been committed 
by the accused, it will be necessary to treat 
the present case as relating to non-cogniz- 
able offences. The question, therefore, that 
has to be decided in the present case is 
whether the charge-sheet sent by the Sub- 
Inspector in this case can be treated as a 
report in writing of such facts made by 
any Police Officer, under cl. (b) of s. 190, or 
a complaint under cl. (a) of s. 190, and whe- 
ther the learned Magistrate could take 
cognizance of the present case elther under 
cl. (a) or (b) of that section. In the Full 
Bench case of King Emperor v. Sada (2), 
it was held that there is no section in the 
Griminal Procedure Code, 1898, which 


1)'90'Ind. Cas. 436; A. I. R. 1925 Mad. 856; 48 M. 


Ta. J. 605; (1925), M. W. N 396; 22 L. W.98; 26 Cr.. 


L. J. 1556. 
(2) 26 B, 150; 3 Bom. L. R. 586 (E. B). . 
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empowers a Police Officer to make, of his 
own motion, any report to a Magistrate in — 
& non-cognizable case; ‘hence, where he 

files a formal complaint in such a case, he 
cannot be said to ‘make a report’ and his 
complaint falls within the definition of 
‘complaint’ in s. 4 (h) of the Criminal Pro- 
cedure Code, 1898. In thatcase, the Police 
Officer, as a matterof fact, had filed a formal 
complaint of a non-cognizable offence, and 
he was ordered by the Magistrate under 
S. 250 to pay compensation to'the accused, 
and it was argued that the definition of 
complaintin s. 4 (h)excluded a‘Police report 
and that when a Police Officer brought any 
facts to the knowledge of a Magistrate, he 
was really making a -Police report and 
was not making a complaint, and, there- 
fore, s. 250 was not applicable. Itis with 
reference to this argument that it was „held 
that in a non-cognizable offence, a Police 


‘Officer was not empowered to make, of his . 


own motion, any report to a Magistrate, and 
that when he actually filed a formal com- 
plaint he was not; in fact, making a report. 
The point which arises in this case is not, 
therefore, covered by the decision of the 
Full Bench. But it appears that it was held 
in the Full Beach decision that there was a 
close connection between 

(a) “the report of a Police Officer” which 
is by a 4 (1) (h) of the Code excluded from 
the definition of “complaint;”. 

(b) the report of a cognizable offence, 
which a Police Officer has tosend to a Magis- 
trate empowered to take cognizance of such 
offence upon a Police report (es. 157 and 
173); and | 

(c) the cognizance of any offence, which 
a Magistrate may take upon a Police report 
of the same [s 190 (1) J]. 

There is a change in ths wording of cl. (b) 
of s. 190. The words “upon a Police report 
of such fact” have been changed into “upon 
a report in writing of such facts made by 
any Police Officer.” It appears that under 
Act, X of 1872, s. 140, a Magistrate was 
empowered to take cognizance of an alleged 
offence upon information or report by a 
Police Officer as to a non-cognizable offenee. 
Such information or report was to be regard- 
ed asa complaint. The Code of 1882 did 
away with the report of a Police Officer in 
a non-cognizable case except by an order of 
the Magistrate and the informant was to 
be referred to a Magistrate. If the Poliee 
made a report after investigation “under 
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` 8. 155, cl. (2), under the order of a Magis- 


trate, it would fall under cl. (b) of s. 140 ‘of 
the Criminal Procedure Code even though. 


the offence wasa non-cognizable one, Apart. 
from any decided cases, the wording of. 


8. 190 empowers a Magistrate to take cogniz- 
ance of any offence upon a report in writing 
of such facts by any Police Officer. The 


wording is quite general and would include ' 


even a non-cognizable offence being taken 


cognizance of by a Magistrate upon a report’ 


in writing by. a- Police Officer. if the 
report in writing by a Police Officer be res- 
tricted to a report which a Police Officer is 
authorized to make under s. 173 in respect 
of a cognizable offence, the same meaning 


: will have to be attached to the words “re- 


‘port of a Police Officer” which is excluded 


in the definition of ‘complaint’ in s. 4 (A) of 


the Criminal Procedure Code.. It would, 
therefore, follow that the report of a Police 
Officer in respect ofa non cognizable offence 


if it contains an allegation in writing to a 


Magistrate with a view to his taking action 
under the Code that some person has com- 
mitted an offence, would’amount to a com- 
plaint within the meaning’ of s. 4 (h). 
Thero is no difference in the Code as to the 
procedure to be followed: by the’ Magistrate 
under s, 190, cl. (a) and thé procedure to be 
followed by the Magistrate. under. s; 190, 
cl, (b) except that provided. by ` Chap. XVI 
2, e., 88. 200 to. 203 of the Griminal.Procedure 
| Code. Before the amendment of's. 200 by. 
cl. (aa), it might have been necessary to 
examine the Police Officer if his‘ report in 


regard to a non-cognizable offence was: 


treated asa complaint, but under the ‘pre- 


sent s. 200, cl. (aa), the examination of the. 


' Police Officer who. is a public servant acting 
or purporting to act in, the discharge of his 
Official duties is not:necessary. In Bhairab 
Chandra Barua v. Emperor (3), it was held 
that a Police report in a non-cognizable 
case was either a “complaint” under s. 4 
(h), or a Police Report” under s. 190'(1) (Jof 
the Oriminal ProcedureCode, and the Magis- 
trate had jurisdiction to take cognizance of 
4 non-cognizable offence on a:Police report. 
The decision in the Caleutta case followed 


an earlier case, Harihar Roy v. Emperor (4); 


and the ground ofthe decision was that in 
the definition of “complaint”. in 5; 4°(1)'(h) 
of the Code it was stated that the term did 


(3) 58 Ind. Cas. 698; 46 O. 807; 29 C. L. J: 318: 23 O. 
N. W. 484; 20 Gr, L. J. 794. 

(4) 52 Ind. Cas. 595; 46 O! 810n; 23 O, W. N. 481; 29 
0. L. J. 383; 20 Or. L, J; 675,, gn he 
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‘the Legislature did not 
. Magistrato though empowered to - take 
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not include “the report of a Police Officer”, ` 


“and that if. the expression “‘Police report” 


was to have a restricted meaning, then the 


.meaningof the expression “report of a Police 


fficer” must be strictly restricted so as to 


' bring the report made by the Police Officer 


oŻ his own motion in a non-cognizable ease 
within the definition of “complaint.” In 
the Full.Bench case of.Public Prosecutor y. 


atnavelu Chetty (5) it was held that, by 


virtue of s. 190 (1) (b) arid s. 200 (aa) of the 


‘Oriminal Procedure Code, the Magistrates 


mentioned in e. 190 are entitled to take 
cognizance. of even non-cognizable offences 
upon a report made in writing by a Police 
Odicer without examining the officer upon 
oath. Waller, J., one of the referring 
Judges, at page 532* has laid stress upon the 


words “upon information received from any 


person other than a Police Officer” in cl: (e) 
ofs 190, and says that the Criminal Pro- 
cedure Code obviously contemplates the 
possibility. of information other than -a 
formal report under s. 173 being received 
by a Magistrate from the Police, and that 
intend’ that the 


cognizance on information from any other 
person must, when he réceives: information 
from a Police Officer of a. non-cognizable 
offence; hold.his hand and decline: to take 
cognizance, The view adopted in Bhairab 
Chandra Barua v. Emperor (3) is accepted’ 
by Madgavkar, J., in. Emperor v. Abasbhai 
Abdulhussein: (6). , 

Under s. 529, cl. (e), if any Magistrate not 
empowered by law to take cognizance of an 
effence ‘under: s: 190, stb-s. (1), el. (a), 
or cl: (b), erroneously in- good faith does 
that thing, his proceedings shall not be set 
aside merely on the ground of his-not being 
so empowered; whereas under s. 530; cl: (k), 
if any Magistrate, not being empowered by 
law takes- cognizance under’ s. 190, sub- 
s. (I), cl. (e), of an offence, his proceedings - 
skall be void, A distinction. is, therefore; 
mace between a Magistrate: taking cogniz- 
ance under s; 190, sub-s. (1), cls: (a) and 
(b), and.sub-s. (1), cl. (e). The. word’ “ema 
powered” in ss. 529 and 530'may refer to 
the ordinary or special powers referred. to. 
in.ss; 86 and 37. -and Schs. III and IV.of 


` (5) 96 Ind. ` Cas. 983; 49. M, 525; A.I. R. 1926 Mad, 
865; 27 Or. L. J: 1031; (1927) M. WON. 43: 251. W 
248: E2-M. Tu. J. 210. wk 

(6) 93 Ind. Cas. 967: 28 Bom. L. R. 272 at P. 280;..A, 
I. R. 2926 Bom. 195; 27 Or. L. J. 503; 50 B. 344, ` 
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-under s. 190, sub-s. (1), cls. (a) and (0), . 
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and 37 to take cognizance of an offence 


erroneously in good faith takes cognizance, 
his proceedings shall not be set aside on 
the ground of his not being empowered. 
In the present case, the Sub-Divisional 
Magistrate, as a matter of fact, was. em- 
powered under Part 4 of Sch. III of the 
Criminal Procedure Code to take cognizance 
ofa non-cognizable offence under s. 190, 
sub-s. (1), cls. (a) and (b), and did, asa 
matter of fact, take cognizance of this case 
on a Police report of, a non-cognizable 
offence, and framed a charge against the 


-aceused. The proceedings of the Sub- 


\ 


Divisional Magistrate would, therefore, be 
less open to objection by virtue of. s. 529, 
cl. (e). ; Speaking for myself, I am inclined 
to take the view that'a Magistrate can in 
a proper case treat a Police report of a non- 
cognizable offence as a complaint and take 
cognizance under s. 190, cl. (a), of the Cri- 
minal Procedure Code. I have the less 
hesitation to take that view in the present 
case where a charge-sheet was sent by 
Bando, the Sub-Inspecter, who was the 
official superior of the present accused, a 
Head Constable, and who would, in the 


- ordinary cireumstances, be the person in- 


` gubordinate. 


‘before the Court, has fully supported 


vestigating an offence committed by his 
Bando was examined as a 
witness in this case and, in his evidence 
the 

allegations against the accused. ~ | - 
The point with regard to jurisdicticn 
was not raised at the initial stage of the 
case when, if necessary, the Sub-Inspector 
Rando might have supplied the defect, if 
any, by filing a formal complaint. The 
case of Chandri Bawooji v. Emperor (7) was 
decided on the special facts of that case, and 
the point of jurisdiction was raised at the 
very beginning of the case. In the case of 


“Reg. v. Sangapa (8) it was held that the 


Magistrate was not justified in discharging 
the accused person merely because he had 
been illegally arrested by the Police with- 
out a warrant issued on a complaint for a 


= pon-cognizable offence., 


On the whole, I think, under the circum- 
stances of the present case, the Magistrate 
could have treated the report of the Police 


Officer as a complaint, when he, asa matter. 
(1) 85 Ind. Cas. 57; 26 Bom. L; R. 1225; A I R.1925 


Bom. 131; 26 Or. L. J. 441; 49 B. 212. 
, (8) Rat, Un, Or. O, 73; Or, Rg, 21-5-1873, 
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the Criminal Procedure Code. In the case 
of a Magistrate not empowered under ss, 36 , 


- Public -Prosecutor vV. 
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of fact, took cognizance of the case, examin- 
ed the Sub-Inspector who was theofficial 
superior of the accused -and who could. 
properly complain of the accused's conduct, 
in this case, and also framed a charge. 

I would, therezore,- reverse the order of 
acquittal, and direct the Sub-Divisional 
Magistrate to continue his inquiry from the 
point at which he made the order of acquit-. 
tal, and proceed to.take further evidence’ 
in the case, and to deal with the accusedin - 
accordance with law. 

Fawcett, J.—lagree substantially with | 
the reasoning in the judgment just deliver. 


‘ed. If the view that has been adopted 


by the Caleutta and Madras High Courts 
were taken, there would be no necessity to 
consider whether the report—the. charge- 
sheet in this case—should or should not be 
treated as a complaint giving jurisdiction 
to the Magistrate under ‘cl. (a) of s. 190, for 
both those Courts have in effect decided. 
that the words “a report in writing...made 
by any Police Officer” in cl. (b) of s. 190 
cover any report made by a Police Officer, 


-whether of « cognizable or a non-cognizable ° 


That is clearly laid down in 
Ratnavelu Chetty 
(5). It is also the view that commend- ` 
ed itself to Mookerjee and Chatterjea, 
JJ., in Nagendra Nath. Chakrabarti v. . 
Emperor (9). There it is.observed that,’ 


offence. 


-under the amendment introduced by s.45 


of Act XVIII of 1923 in el. (6) of s. 190, 
the expression “ Police report,” which had’ | 
been interpreted in à technieal sense, has. 

been replaced by-the non-technical expres- — 
sion “ report made by any Police Officer.” 
This conclusion, no doubt, has the merit of 
simplicity. But it seems to me that it is 
not open to us,in face of the Full Bench 


decision in King-Emperar v. Sada (2), to 


adopt the same view. At any rate, I think 
that, until the whole question has been 
fully considered by a Full Bench, it would, 
not be proper for us to make such a great 
departure from the construction that is put.. 
upon cl. (b) of s. 190 by the Full Bench in 
Sada's case (2). Hey 
Personally, I donot think the amendment. 
made in 1923 shows very clearly that, in 
fact, there was an intention to make s. 190 
(1) (b) cover a report, not only in a cogniz- 
able case, but also in a non-cognizable case, 
at any rate, where a . Police Officer has no 
authority to investigate it under 8. 155 ‘of 


(9) 81 Ind. Cas. 220; 51 0.402 at p. 414: 38 0. L dy 
388; A, I, R. 1924 Oal, 476; 25-Or, Lad. 732, 
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the Code. I have already in Chandri. 
Bawooji v. Emperor (T) expressed the view 
that that clause can cover a report made lng 
non-cognizable case, which a Police Officer. 
has been authorized by a Magistrate t6jin-- 
vestigate. But it seems to me that, unléss! 
the contrary intention of the Legislature~ 
is clear, it would be disregarding -the- 
provisions of sub-s. (2) of s. 155. to! 
say that the expression “report made -by- 
any Police- Officer” in s..190 (1) (b) covers a.. 
case where he is expressly prohibited ‘from 
Investigating and reporting. Therefore... 
until Sada'scase (2) is overruled, I think “it: 
must be followed, especially as the other- 
view would nullify the ruling in Sada’s case 
(2) that s. 250 can apply toa Police Ofiicer,: 
who makes a false and frivolous or vexa- 
lous complaint in the form of a report... 


I agree with my learned brother that, if a. 
ice report under s. 190 (1) (b) is limited- 
is way, the reference to a Police-repart- 
) of s 4 must similarly be limited-;- 
refore, there is scope for a Palice 
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“per case, as, in fact, has been held in Sada's: 


gah a 


_ 


where it can be so treated, for instance, 
where the Police-Officer, has himself  8ééf” 
the alleged offence committed as -men- 
tioned by .Candy, J., in his judgment at 
page 156*. I think it might also cover a case 
where an alleged non-cognizable offence is 
brought to the notice of a Police Officer so- 
soon after its commission, that there was a 
direct connection between the offence and 
the.Police Officer’s intervention in the mat- 
ter, such as cases where he is called on-to 
take ‘action under sub-s. (1) of s. 57 of the 
Code. It must be remembered that, as- 
ruledin In re Ganesh Narayan Sathe (10) 
a complaint can be made, except in special 
cases that are provided for in ss, 195 to 199, 
not only by the actual person aggrieved but- 
by any one, having knowledge of the-com-- 
mission of an offence. efi: 
ln the present case, there is clearly good: 
: ground for treating the charge-sheet. as a- 
complaint. The Sub-Inspector had, under 
the Bombay District’ Police Act and the- 
rules thereunder, power to investigate the 


(10) 13 B. 600; 7 Ind. Dee. (N. 8.) 397. Bi 
AJ eee 
*Page of 26 B.—|Ed.] 55 
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being treatedas a complaint in a-pro--' 
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alleged misconduct of- his subordinate that 
had-been brought to his notice; in fact he 
was the officer who first discovered the al- 
leged offence. As has been pointed out in 
Sada’s case (2), 8.51 0f Bombay Act IV of 1890 
directs Police. Officers to do their best to 
take steps -to bring offenders to justice. 
The case--is--somewhat similar to that of 
Harthar Roy v. Emperor (4), where a report 
was made by a Police Officer of the mis- 
conduct-efsubordinate, Ido not see who 
else could more appropriately have made the 
complaint;especially as he did so under the 
orders óf the Deputy’ Superintendent of 
Police. In Chidambaram Pillaiv. Emperor 
(11), it was held that a Police Officer could 
properly make a complaint, where he made 
it under the orders of Government. Again, 
another instance is that of Emperor v, Ghu- 
lam Hussain: (12) where the Police Officer 
making- the writter report was also a Public 
Prosecutor and made it with a view to the 
Court's taking action. Therefore, in my 
opinion, this is not a case where it can 
be said. that the Magistrate had no jurisdic- 
tion to -take cognizance of the alleged 


—_——- = 


offence. `.. 


I would-add that I am not satisfied that, as 


a matter-of fact, the Sub-Inspector could 
not properly -have treated the case ag a. 
cognizable-one. 


under s:-213 of the, Indian Penal Code, 
which under an amendment of 1923, is now 
a cognizable offence, Itis certainly a rea- 
sonable. proposition that the accused’s act, 


leo: The alleged offence of the ` 
accused -might certainly be held to fall 


if proved, would ameunt to taking a gift in 


consideration of his not proceeding against 
a person for the purpose of bringing him to 
legal punishment ; and the offence alleged 
to have been ‘committed by that person, if 
it did nof fall under s. 379, would, according 
to the evidence of the Sub-Inspector, fall 
under s..406. An offence under either of 
those sections is non-compoundable: go 


that theexception in s. 214, Indian Penal 


Code, does not apply ; and the Court, in 
considering whether the Sub-Inspector 
could reasonably regard it as a cognizable 
case, should, of course, have regard to the 
reasonable-suspicion or information of the 
Sub-Inspector at the time when he eom- 


aD) tine. „Oas. 36; 2M. 3,5 ML. T. 16: 9 Cr, 


sd 180 . 
(12) 82 Ind. Cas. 753; 25 Cr. L. J. 1361; 1 Lah, 
16:6 Lah. L, J. 606; A. I R. 1925 Lah, 937,” CBB 
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menced his investigation, even though sub- 


sequent inquiry might show that lhe was: 


mistaken in his reasonable belief that it was 
a cognizable case. This would belin ac- 
cordance with the provisions of sub-s. (2) of 
s. 196 which says that no proceeding of a 
Police Officer in any such case, 2. e, a case 
that he has treated as cognizablé—shall at 
any stage be called in question~'on the 
ground that the case was one which such 


e 
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officer was not empowered under that section ` 


to investigate. No doubt, the Sub-Inspector 
‘treated it as cognizable—because he held 
the view that s..414 would apply to the 
alleged offence. That, no doubt, would be 
straining the provisions of s. 414; but if any 
other section is found to apply, so as to 


make it a cognizable case, there is nó rea- - 
son why the Sub- Inspector's action should © 


not be held justified under that particular 
section, although he may not himself have 
investigated the case with reference to that 
particular section. Of course, for a con- 
viction under s. 213,it would be necessary 
under certain rulings to prove that there 
had been, in fact, an offence committed 
under s. 406. But that does, not affect the 
authority of the Police Sub-Inspector: to 
investigate. 
was the allegation befére him, and.not as to 
“what may. be proved i in a subsequent ‘trial. 
"But, even if this-view is wrong, . for the rea- 


“gong have already given, I think that there: 


is clearly- adequate ground for. holding: that 
the Magistrate had: jurisdiction. | 


This is a case in which the learned Magis- 
trate: has stopped the trial on: a prelimin- 
ary point. Therefore, under s: 423, sub- 
s. (1), cl. (a), it is a case for further. inquiry 
being directed, and’ the Magistrate should 
proceed as stated in my learned brother’s 
Judgment. 
8 K, 


) r 


Order set aside, 


MADRAS HIGH COURT. 
- ÜRIMINAL APPEAL No. 147 or 1927. 
_ AND 
L T Reviston Oase No. 188 or 1927, 
TAKEN UP Cass No. 7 oF 1927, 
April 29, 1927. : 
_ Present:—Mr. Justice Wallace. 
In re SINGALI PEDDA GANGLEGADU 
—AcCUSED—APPELLANT, 


Criminal Tribes Act (III of 1911), as amended by | 


N 


We must have regard to:what: 


tions were under s. 411, and, therefore, the 


A 

ii 
[105 I. O. 1927] 
-Act' VI of 1924 „S 28 (1) (b)—Prior conviction under 
ss: 457 and 880 or 411, Penal Code—Punishment whe- - 


‘ther can be enhanced—Benefit of doubt.. 
Where an accused person’s previous convictions are 


‘under ss. 407 and 380 or s. 411 of the Penal Code, his. 


sentence cannot be enhanced: under s. 23 (1) (b) of the 
Criminal Tribes: Act inasmuch as, of these sections 
only s. 457 appears-in Sch. I. to the Oriminal Tribes 
Act and thé view most-favourable to the accused has 
toi b taken and it has to be assumed that the previous 
convittions were under s. 411 of the Penal Code. 


"a™ 4 ~ 


Appeal against an orderof the Sessions 
Judge, Anantapur Division, in Case No. 55 
Calendar for 1926. - 


Mr. K. P. Ramakrishna -Iyer, for the 
Appellant. 
The Public Prosecutor, for the Crown. 


J UDGMENT.—Accused's previous con- 
victions were under ss. 457 and 380or 411 
Indian Penal Code. Of these sections o 
s. 457 appears in Sch. I of the Crim 
Tribes Act. One should in these case 
the view most favourable to the accuse 
assume, therefore; that for the purp 
enhanced punishment, the previous convic- 









Criminal. Tribes Act s. "23 (1) (b) does not 
appiy. 

Accused © 18, therefore, an old atender 
under s. 75 of the Indian Penal. Code and 
has. been now convicted of an offence under 
s, 382, Indian Penal Code. I reduce the 
sentence to rigorous imprisonment: for 3- 
years and 6 months. : 

vV, N. V. Sentence reduced, 

ALN. A l 
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- auction-purchaser is one of the persons who. 
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- UHETTYAR-—APPRLLANT “= 
` VETSUS > 


N. L M. CHETTYAR FIRM AND ormars— 


— RESPONDENT. ao 

Civil Procedure Code (Act V of 1908), 0. XXI , T. 90-- 
Hzecution sale—Auction-purchaser's right to-apply to 

set aside sale for irregularity in proclamation—‘Person 
whose interests are affected by the:sale’, meaning of. - 
An auction-purchaseris a person entitled to make 


an application under O., XXI, .r. 90-of the Civil Pro- | 


cedure Code, and cannot, therefore, maintdin a -suit to 


.Set aside the sale on the ground that he -had been -` 


misled by the sale proclamation: to believe thatthe 
land a being sold free from encumbrances. .[p: 466, 
col, 1. k f -7 

Ravi Nyndan Prasad v. Jagar Nath. Sahu (3), 
‘followed. i 


Mr. Banerji, for the Appellant. 

Mr. Patker, for the Respọndents. R iji 

JUDGMENT.—The. İst respondent to 
this appeal obtained’ a mortgage-decree 
against-the 3rd respondent dnd-in execution 
of that decree-a certain piece of land 'was-put 
up for sale'and purchased ‘by-the ‘appellant. 


The appellant has‘brought a suit ‘to set 
aside the sale‘on the -ground that he had. 
been misled by the sale proclamation and 


by the explanation of -the Bailiff at the 
time of the-sale to believe that the land 


was being sold free from ‘iIncumbrances;; - 


whereas he subsequently found that the 
land was subject -to a prior mortgage to 


another party. “Fhe -suit was contested on 


various grounds and has been’, dismissed 


` 


- 


‘by the trial Court and the ‘lower Appellate . 


Court. : 


The plaintiff has come ‘to ‘this ‘Court in. 


second «appeal. Various points arise in 
connection with the case ‘but ‘the only 
‘point that has:at-present been-argued before 


ime 'is' asto the maintainability of the. 


sult. 


ents that the .appellant’s remedy was to 


-make an application under ‘the provisions. 


of r. 30 of O. XXI of the Code of Civil Pro- 


‘cedure and that, as that remedy ‘was : 
available to him, he -is precluded by the 
provisions of r. 92.from-bringing this suit. : 


It'is admitted that if the appellant. was 
entitled to apply under the provisions of 


r, 90 then his suit must fail ; and the point - 


for determination, therefore, is whether an 


30 


It is contended on behalf of the respond- Í 


rd “ 
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are affected’ by the sale.” The . question 
to be. decided now is, therefore, whether 


an auction-purehaser is a person whose in- 


terests are affected by the sale. 
I have: been refeyred on behalf of the 


“respondents to the case of Khetre Mohan 


Datta vs Sheikh Dilwar (2). It was there 
held thatit was not. open to a party who 
purchased at an auction-sale to impugn 
the validity of his own purchase when he 
found that-he had bought a property which 
was not worth as much as he expected ‘at 
the time of his purchase. But this is'not an 


‘authorised ‘report and the judgment con- 
‘tains no discussion as to the ‘meaning 


of 


- the‘present r. 40. i 


No-authorized‘report has been cited “be- 
fore me in favour of the construction which 
the appellant wishes to put on this rule. 


, The High Oourt of Allahabad has held de- 


finitely- that ‘the expression “any person 


-whose interests are affected by the sale” 
. includes an auction-purchaser in the case 


ot Ravi Nandan Prasad v. Jagar Nath Sahu 
(3). There-are.a number of cases dealing 
with the point prior to 1908 but as pointed 
out by Walsh, J. in Ravi Nandan ‘Prasad’s 
case (3) these ‘decisions have no bearing on 


pelled to-hold .as a matter of law that a 
person who is- the- highest bidder, whose 
bid is.accepted, who is compelled: by law 


to pay a deposit, and unless something 


intervenes, is compelled by law to complete 
his purchase,‘is a person ‘whose interests 


-are affected by the sale.’ It is impossible to 


(1)-20 0. 8; 19 LA. 154; 6 Sar. P. O. J. 245; 10 Ind. 
Dee. (N. s.) 6 (P. O.) 


(2) 46 Ind. Cas. 614; 3 P. L. J. 516; 5 P. L, W, 151, 


(3) 87 Ind. Oas. 278; 47 A. 479; 23 À, L. J, 233; L, R, 
6 A. 229 Oiv.; A. I R, 1925 All 459, 9 


~ „m m 


‘the : interpretation, of the very different ` 
words of the present r. 90 of the Code. The 
- learned Judge remarks “I find myself com: 
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‘use a Wider term than ‘a person’s ‘interests.’ 
‘Jn the ordinary use of the word -in the 
English language it is a term cover- 
ing every sort of interest recognised 
by law, such as, in the case of an auction- 
purchaser, liability to pay the money, 
‘liability to complete and taxe a transfer 


of the property, and from his own point of- 


view the necessity of finding the necessary 
funds, and also the necessity of carrying 
through tofruition the provisional contract 
‘Into which be has entered. If the expres- 
sion were ‘interests in the property,’ it 
would of, course, be confined to an interest 
in the property sold, antecedent to the 
sale. If the word were merely ‘ interest ’ 
without the plural and without the words 
“in the property,’ it might be possible to 
hold that the word ‘ interest” was confined 
to interest in the thing itselfat the time 
of the sale. But that is not the expression, 
and to my mind the actual expression in 
the ruleis free from ambiguity or difficulty 
of any kind and ought to be construed as 
meaning whatit says,” This appears to 
me to be an entirely convincing exposition 
of the law. The fact that in r. 91 an auction- 
purchaser is specifically mentioned might 
be a matter for consideration if there were 
any ambiguity inthe wording ofr. 90 by 
itself. But to my mind .there is no such 
ambiguity and it is impossible to say that 
an auction-purchaser is not a, person 
whose interests are affected by the sale, 
Ido not think that any reference to cer- 
tain other authorities which have - heen cit- 
ed and which bear more’ or less indirecly. 
onthe point for consideration is necessary. 
Thereasoning in RaviNandan Prasad’s case 
(3) appears to me tobe incontrovertible. L'am, 
therefore, of opinion that an auctlon-pur- 
chaser is a person who is entitled to make 
an application under r. 90 of O. XXI of the 
Code of Civil Procedure. It follows that 
the present suit did not lis-and has been 
rightly dismissed. 
I, therefore, dismiss this appeal with 
costs. 
ALN, A; 


NAND RAM V., OHHED1 LAL. 


Appeal dismissed, ` 


_ [105 L O. 1927] 
OUDH CHIEF COURT. ° 
EXECUTION OF DECREE APPEAL No. 33 
oF 1927. 

September 14, 1927. 
Present:—Mr. Justice Hasan. 
NAND RAM—Oeprositrge-Party— 
APPELLANT 
versus 
CHHEDi LAL AND ANOTHER—ÅPPLICANTS— 
RESPONDENTS. 

Grove — Ex-proprietary right — Relinquishment— 
Formalities, prescribed by law, observance of. 

The: View that there can be no ex-proprietary rights 
in groves is erroneous. [p. 467, col. 1.] 

Chandra Sen Singh v. Bhagwan Singh (1), followed. 

There can be no effective relinquiskment of ex-pro- 


prietary rights unless the procedure prescribed by 
law is gone through, [p. 467, col. 2] 


Miscellaneous appeal from the judgment 
anddecree of the First Subordinate Judge, 


Kheri, dated the 17th January, 1927, modify- 


ing that of the “Munsif, Kheri,’ dated the 
4th November, 1926. i 
Mr. Puttu Lal, for tbe Appellant. 
Messrs. lv. B. Lal and Mahadeo Prasad, 
for the Respondente. l i 


JUDGMENT.—This is the judgment- 
debtor's appeal from the order ot the First 
Subordinate Judge of Kheri, dated the 17th ` 
of January, 1927, modifying the order of 
the Munsif ofthe same place, dated the 4th 
November, 1926, 

The facts are as follows :— : l 

Previous to July, 1914, the appellant and 
some of his predecessors-in-interest were 
proprietors of a 188 biswas share in village 
Bahera Multan, hamlet of Unchgaon, Parga- 
nah Haiderabad, in the District of Kheri. 
One Kedar Nath held a decree against, them 


and in execution thereof the share just now 


mentioned was cold on the 20th of July, 
1914, and purchased by Kedar Nath. Under 
a decision of the Oourt òf Revenue dated the 
2ərd of March, 1915, the appellant was de- 
clared ex-proprietary tenant of certain plots 
of landin consequence of the sale of the 20th 
of July, 1914, Amongst these plots are plots 
Nos. 716 and 717 now in dispute. It appears ~ 
that on-the plots in question’ there are | 
also some trees and they are generally treat- 
ed as groves, E ` 
On the 19th of November, .1917, Kedar 
Nath sold the property which he had pur- 
chased at the auction-sale of the 20th of 
July, 1914, to the respondents, Chhedi Lal . 
and Bahadur Lal. On the 3rd of Septem- 
ber, 1924, the respondents brought a suit 
against the appellant and others for the 


recovery of possession of the plots,-Nos,716 


. 
- 
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and 717 together with the trees-thereon 
and of a kachcha house. In thè plaint of 
that suit the title on which the relief was 


based was stated to be the sale of the 20th 
of July, 1914,.and it was alleged that the. 


defendants were in wrongful possession of 


the two plots and the house then in ques-. 
tion. Written defence on behalf ‘of the. . 


defendants was filed. The plea taken in 


the defence amongst others was that .the | 


two plots and the house were neither sold 


nor the purchaser had ever acquired posses-, 
Eventually the claim. 
-was settled amicably by means of a coms.’ 
The terms of the compromise ` 


sion over the same. 


promise. 
were entered in a petition dated the 22nd of 
December, 1924, and on the same date a 
decree in the suit was accordingly .made. 
According to that settlement the present 
respondents became entitled to the two plots 
in suitand the appellant was allowed to 
retain the house. 

The respondents’ now desire to execute 
the decree of the 22nd of December,.1924, by 


actual ejectment of the appellant from plots : 
Nos. 716 and 717. The appellant contends 


that he holds ex-proprietary rights in the 
plots in suit and, therefore, the respondents 
are not entitled to actual possession of the 
game. : 7 
The Court of first instance upheld the 
contention of the appellant, refused to give 
actual possession and made an order for 
formal and proprietary possession in favour 
of the respondents. On appeal by the re- 
spondents the learned Subordinate Judge 
has modified the order of the Court of 
_ first instance by awarding actual posses- 

sion to the respondents overthe trees which 
are situated on the two plots in question, 
The appellant challenges the propriety of 


the modification made by the lower Appel-' 
late Court and the respondents. attack the’ 


correctness of the decision of the Courts 


below as to theirrefusal:to grantto them. 


actual possession of the plots in question. 


There is little doubt that ifthe appellant — 


is ex-proprietary tenant of the -plots in ques- 
tion then within the same rights must fall 
the trees onthe plots as: well. : 


Appellate Court .seems to have laboured 
under the notion that there could be no ex- 
proprietary rights in groves as such: This 
` is obviously an incorrect view of the law. 
I had had an opportunity, of deciding this 


‘question on a previous occasion in the case. 


‘KO: BA. OnIT.v. Ka ree paine: 


“in the property then in suit. 


The learn- a a 
ed Pleader for the respondents did! not- 
seriously contest, this conclusion. The ‘lower | 
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of Chandra Sen:Singh v. Bhagwan Singh (1), 
The appéal, therefore, must be allowed by 


setting aside the order of the Court below 


and restoring the order of the Court of first 
instance. 

“The objection. raised by the respondents 
is thatthe appellant must be taken to have 
relinquished his rights of ex- proprietary 
tenancy in the lands in suitby the compro- 
mise of the 22nd of December, 1924, Ef 
am unable to take this view of the com- 
promise, In the suit in which that coms 
promise was: made there was no question of 
any subordinate or ex-proprietary rights 
The plaintiffs’ 
claim in“ that suit was based on their title 
to the whole share under the . auction-sale 
of the 20th of July, 1914, and that title was 
denied by the defendants. The compromise 
merely recognised this pre-existing title 
which. was proprietary in favour ‘of the 
plaintiffs in theplotsin suit. It may fur- 
ther be pointed out ‘that the law pre-’ 
scribes a special procedure for relinquish- 
ment of tenancy rights: (see the provisions 


‘of ss. 20and 21 of the Oudh Rent Act, 1886). 


It follows that there could be no: effective 
relinquishment unless the procedure laid 
down by law is gone through. 1. accordingly 


“dismiss the cross-objection. 


The appeal is allowed according to what 


has ‘been. stated above with costs in all 


Courts and the cross-obj ection is dismissed -, 


, with vate 


AN, Appeal allowed. 
(1) gi*ind. “Cas. 938: 3 0. W. Ñ. 51; A, LR. 192 
Oudh 177; 29 0. O. 123; Lu Re7 A. (O ) 72 


IN 


RANGOON HIGH COURT, 
‘. Fyrst Crvit APPEAL No. 114 oF 1927, 
June 29, 1927. i 
Prřesent:—Justice Sir. Benjamin Herbert 
Heald, Kr., and Mr. Justice Mya Bu. | 
‘KO BA OHIT AND ieee TS 
versus | 
KO THAN DAING anp ee 
ne - RESPONDENTS. 


Civil Procedure Code (Act V of 1908), ss. 47, 148, 152 


—Decree -for specific ° performance—Omission to fix 


` Jate for: performance—Power of Executing Court to 
fix. date and toextend time—Order extending time, 


whether appealable—Appellate Court Interference 
-pith discretion of lower Court. ' 

Jf in a decree for specific performance no date hag 
heen fixed for -the performance of the’ contract, such A 
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date may be fixed by the Court which made the decree 
and whether the date is fixed in the decree or ina 
subsequent order, the Court which made the decree 
has‘a discretion to'extend the time. [p.468, col. 2.] 

Abdul Shaker Sahib v. Abdul Rahiman Sahib (1), 
Thirukonda Hilarayan v. Nakonda Rangaswamt (2) 
and Rambhatlu v. Anniahbhatlu (3), followed. 

An order granting an: extension of time insucha 


case is not appealable under s. 47, Civil Procedure 
Oode. [p. 469, col, 1] 

An Appellate Court is always reluctant to interfere 
with the exercise of discretion by a lower Court unless 
it is clearly shown that the discretion has been im- 
properly exercised! [abid] a 

Mr, C. K. Tambe, for the Appellants. 

Mr. Thein Maung, for the Respondents, 


JUDGMENT. | 

Heald, J.—Respondents sued ap- 
péllants for specific performance of a con- 
tract to sell certain lands to them for 
Rs. 14,280, of which Rs. 700 had already 
‘been paid’ as earnest money. The -Court 
granted them a decree directin g that 

- On respondents’ paying to the appellants 
the balance of the purchase-money, viz., 
Rs, 13,680, the appellants should convey and 
transfer the lands in suit to the respondents. 

The third appellant then applied to the 
‘Court to fixa time within which payment 
should be made and the Court after hearing 
both sides said that “by an‘accidental omis. 
sion the period within which the purchase 
‘price was to be paid had been omitted from 

the judgment and decree and that under 
‘the provisions ofe. 152 of the Code and by 
consent of the parties the date is now fixed 
on the 3rd of January, 1927." The decree 
“was amended accordingly, _ | 

On the 3rd of January, the first respond- 
ent asked for an extension of the time up to 
the end of January, and after hearing both 
sides the Court extended the time up to the 
24th of January. 

On the 24th of January the first respond- 
ent asked for a further extension of time up 
to the-dlst of January. Appellants did not 
oppose the extension but left the matter to 
the Court and the Court granted an exten- 
sion up to the 31st of January but ‘said that 
no further time would be granted there- 
after. 

* The money was not paid by 31st and the 

, Court granted a further extension up to the 
rlst.of March, 

. „On the 14th of February respondents paid 
‘the-full amountinto Court and the Court 
‘called on ‘appellants to register the convey- 
-ance bythe 9th of March. 

“On the lstofMarch the appellants filed the 
ipresentappeal on the grounds thatthe Court 


KO BA CHIT v. 


KO THAN Darke. [105 I. ©. 1927} 
was wrong in granting any extension, and 
should have held thatthe contract was re- 
acinded when respondents failed to pay on 
the date fixed. : 

It is clear that the only extension of which 
appellants could complain wasthe last, since 
the extension up to the 31st of J anuary was 
granted by consent, 

The first question which arisesis whether 
or not the learned Judge’s order of the 4th 
of February whereby the‘last extension of 
time was granted is appealable. 

The powers of the Court,- which at the in- 
stance of the purchaser passesa decree for 
specific performance of a contract for sale, 
to fixa time within which the contraetshould 
‘be performed and in its discretion to extend 
that time were considered in the case of 
Abdul Shaker Sahib v. Abaul Rahiman Sahib 
(1) and it was held that decrees’for specific 
performance are anomalous and are in the 
nature of preliminary decrees, that in the 
case of such decrees the Court ‘which made 
them retains control of the suit after the 
passing of the decree and that ‘the Court 
has power to fix a date forthe performance 
of the contract and inits diseretion to ex- 
tend that time. Ina more recent case in 
the same High Court, namely, the case of 
Thirukonda Elarayan v. Nakonda kanga- 
swami (2) itwas-suggested that the power 
to‘extend the time for payment in the case 
of decrees for specific performance is an in- 
herent power of the ‘Court, and in a still 
mors recent case, Rambhatlu v. Anniahe 
bhatlu (3) which dees not seem to have 
been officially reported, the decision in Abdul 
Shaker Sahib v. Abdul Rahiman Sahib (1) 
was followed. I would, therefore, hold that 
if no date has been fixed in the decree for 
performance of the contract, such a date may 
‘be fixed by the Court which made the decree 
after the decree has been passed, and that, 
whether the date is fixed in the decree or in 
a subsequent order, the Court which made 
the decree has a discretion to extend the 
time. 


The question then arises whether an 
order granting an extension oftimeinsuch a 
case is appealable. In the case last cited . 
an objection to the trial Court's order refuse 


(1) 72 Ind. Cas. 868; 46 M. 148; 44 M, L.J. 107; 
(2928) M. W. N.1; 17 L. W. 216; A. L R. 1923" Mad’ 


._ (2) 96 Ind. Cas. 607; 49 M. 691; 50M. L. J. 612; A, « 
-I R. 1926 Mad.°816; 25-1, W. 258. 

(3) 90 Ind. Cas. 605; 49M, L. J, 152; 22 L., VW, 366} 
A, L R 1926 Mad, 144, 
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ing an extensionof time was taken by wey of 
revision, which suggests that the order was 
not regarded asbeing appealable. An order 
refusing an extension of time for the pay- 
ment of mortgage-money is specially made 
appealable as an order by O. XLIII, r. = (o), 
and that fact seems to show that the Legis- 
lature regarded such an order as not being 
appealable asa decree as being the determi- 
nation of a question within s. 47 of the 
Code. An order allowing an extension of 
time for the payment of mortgage-mone7 is 
not specially made appealable as an order 
and, therefore, is not appealable at all urless 
it is appealable as being the determinasion 
of a question under s. 47 of the Code, But 
if an order refusing an extension is not such 
a determination, it would be difficuls to 
hold that an order granting an extension 
is such a determination, and I have no 
doubt that an order granting an extension 
of time in the case of mortgage-money is 
not appealable, But if neither an order re- 
fusing an extension of time nor an order 
granting an extension of time for the pay- 
ment of mortgage-money can be-regaried 
as being the determination of a question 
under s. 47 of, the Code, it would elearly be 
difficult tohold that an order granting or 
refusing an extension in the case of a decree 
for specific performance such as that in the 
present case is the determination 02 a 
question under s. 47, and if itis not sucha 
determination it is certainly not appeala dle, 
I would, therefore, hold that the orderagainst 


which appellants desire toappealis not ap-, 


pealable. 

I may, however, add thatif the order in this 
case were appealable, or if the present ap- 
plication had been an application for revi- 
sion I should still refuse. to interfere. 
The lower Cour:, undoubtedly, had a 
discretion to extend the time for pay- 
ment and an Appellate Court is alweys 
reluctant to interfere with the exercise of 
discretion by a lower Oourt unless it ig 
clearly shown thatthe discretion has bean 
improperly exercised. In this case I see no 
reason to believe that the lower Court exer- 
cised its discretion improperly. 

I would -accordingly dismiss the appeal 
with costs. | 

Mya Bu, J.—I concur, 

A. N. A. Appeal dismissed. 


LALIT MOHAN PAL ROY v. DAYAMOYI ROY OHOWDHURANI, 
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PRIVY COUNCIL. 

APPEAL FROM THE OALOUTTA HIGH COURT. 
October 29, 1926, 
Present:—Lord Phillimore, Lord Sinha, 

_ Mr. Ameer Ali and Lord Salvesen. 
LALIT MOHAN PAL ROY— APPELLANT 
versus ; 

Srima:i DAYAMOYI ROY OHOWDHU- 

RANI (SINCE DECEASED) AND OTHERS— 
RESPONDENTS, 

Hindu Law --Guardian and minor—Minor female heir 
—Creditcr advancing money for deceased’s-debts—Suit 
by. crediter against minor personally—Sale of estate— 
Reversiorer, whether bound—Suit by creditor, proper 
frame of. 

On the death of a Hindu his minor daughter suc- 
ceeded tc his estate. A creditor advanced money to 


- the guarlian of the minor for payment of debts of 


the deceesed and obtained a simple money-bond from 
the guardian. He sued the minor and the guardian 
not as representing the estate, but personally, obtained 
a personal decree against-the minor and sold and 
purchased the right, title and interest of the judgment- 
debtor: n a suit by areversioner after the death of 
the daugater for possession of the property sold: 
Held, that inasmuch as the creditor's suit had not 
been prcperly framed and the decree obtained by 
him was nerely a personal decree against the minor 
daughter, he did not acquire by his purchase anything 
more thar the daughter's life-estate and the rever- 
sioner was entitled to the possession of the property. 


Appeal against the judgment of the High 
Court, Calcutta, (Newbould and Ghose, JF.) 
dated the 19th March, 1924, reported as 82 Ind. 
Cas. LOCI, varying that of the Subordinate 
Judge, Dacca, dated the. 13th August, 1921. 

Messra: De Gruyther, K. C., and Wallach, 
for the Appellant. 

Mr. 8. C. Chaudhurt, for the Respondents, 

` JUDGMENT. 

Lord Phillimore.—Their Lordships 
are of cpinion that the judgment of the 
High C»urt is right for the reasons given 
by that Vourt and especially for the reasons 
at line 2 on page 4 of the second part of 
she record where their Lordships say:— 

“It is possible that although no. charge 
was created the original debt having been 
for lawful purposes the creditor might have 
recovered his debtfrom the estate left by 
Bharat i= he had chosen to do so. But in, 
order to make the estate liable he ought to 
have framed his suit ina proper manner 
What he askedior was simply to have a 
personal decree against Monmohini and the 
guardian who was made thesecond defend- 
ant, The Oourt passed a decree against the 
minor alme. It does not appear anywhere 
that the minor was madea party to the 
suit as representing her father’s estate.” 

Their Lordships will only add to this that 
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they have ‘been very much struck by the 
different framing of the two sults: —the 
suit against the father’s estate in which the 
original debt was created, and the suit 
against Monmohini and her guardian. | 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 


A. N. A. Appeal dismissed. 


‘* Solicitors for the Appellant :—Messrs. W.' 


‘W. Box &Co. 
-~ Solicitors for the Respondents:—Meegsrs. 
T: L. Wilson & Co. | 





" RANGOON HIGH COURT. 
SPECIAL Sgconp CIVIL APPHAL No. 499 
` o 1926. 
al June 16, 1927. 
Present:—Mr. Justice Maung Ba. 
MAUNGSAN DUN AND oTHERS— 
PLaINnTIFFs—A PPELLANTS ; 
: versus 
MA LOK AND ANoTHER—DsrENDANTS— 
RESPONDENTS. 


>, Burmese Buddhist Law—Husband and wife—Sale - 


of payin and purchase of other property after second 
marriage—Property, whether becomes lettetpwa. of 
r second marriage—Presumption. - 


A Burmese Buddhist husband acquired a piece: 


‘of land during his first marriage and brought it 
“to the second marriage. Some time afterwards he had 
.to change his residence and : with the object of 
avoiding inconvenience in management he sold the 
property and out of the proceeds purchased another 
“piece of land on the same day nearer his residence: 
, > -Held, that the property did not by this conversion 
become the lettetpwa of the second marriage but 
retained its original character of payin. [p. 471, 


t 


„Col. Le | 
Maung Shwe Tha v. Ma Waing (1), approved. 


Mr. Shunmugan, for the Appellants. - 
` Mr. Sutherland, for the Respondents. 
' JUDGMENT .—This appeal arises out 
of a ‘suit where the plaintiffs-appellants 
‘claimed a partition of a piece of paddy land 
-and possession of a three-fourths share as 
‘their share of inheritance in the estate of 
the late U Pon, a Talaing Buddhist, who 
‘died about 11 years before the institution of 
- ‘the suit. | 
e; Theplaintiffs are the children and grand- 
‘children of U Pon by his first wife Ma Kaing. 
‘The first defendant is his second wife and 
‘the second defendant is her son by him. 
' U Pon acquired a piece of paddy land 
‘during the first marriage and brought it to 
‘the second marriage. Some time after- 
wards’ he sold that paddy land and bought 
tthe suit land with the sale-proceeds on the 
pame day. The point in dispute is -whether 


the suit land should be considered as U 
Pon's payin or the lettetpwa of the second 

marriage. The Sub-Divisional Judge held - 
that the payin property though changed in 
form retained itscharacter. He accordingly 
gave the plaintiffs a decree for five-eighths 
share. The learned Sub-Divisional Judge. © 
came to that conclusion after considering 
thetcase of MaungShwe Tha v. Ma Waing (1) 
and the view expressed by the late. U May. 
Oung at page 54 of his Treatise on Buddhist 
Law. When the appeal was argued before 
the learned District Judge of Amherst, he - 
held that the circumstances raised the pre- 
sumption that when a payin property 


' changed its character during marriage if 


became lettetpwa, and that the mere fact of 
one area being sold and another purchased 
on the same day was not sufficient to rebut 
that presumption. 

“ The circumstances which, in the learned 
Judge's opinion, raised that presumption 
were (1) the long period during which U 
Pon and his second wife Ma Lok lived to- 
gether and the fact that the land stood in 
their joint names. In my opinion the cir- 
cumstances appearing in the case go to show . 
that there wasno intention to change the 
character of the property. The original 


-paddy holding was in Kalabi Kwin and U 
Pon and his first wife lived at Kalabi. He 
‘married the second wife about a year or two 


after the death of his rst wife. He con- 
tinued to live with his second wife at Kalabi 


for several years, Heand his family then 


removed to Muritkale. After that removal 
U Pon had to goto Kalabi to work the land. 
Afterwards he found this to be inconvenient 
and troublesome and so he decided to dis- 


poseof the landat Kalabi and acquire another 


at Muritkale. He accordingly sold the origin- 
al land for Rs. 1,200 and on the same day 
purchased the suit land for Rs. 1,000. He 
died a year or two after the purchase. The 
reason of the conversion was thus to remove 
the inconvenience, and not because he 
wanted to convert the property into lettetpwa 
of the second marriage. 


In the case of Maung Shwe Tha v. Ma 


-Waing (1) Ma Waing purchased: a piece of 


land withthe money which was her payin and 
as inthe present case the purchase took place 
after she had married her husband, and was 
shown in their joint names. The question 
considered in that case was whether the: 
money being converted into land after the 


(1) 70 Ind, Oas, 662; 11 L. B. R, 48. 
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arties were married the property lost its.. > : 
p DEODELDY of britging fresh property in possession 


character of 
The learned 
and 264 of the Kinwnn Mingyis’ Digest« 
came to the conclusion that the’ change of 
form did not affect the rule of. partition ‘so 
long asthe payin could be identified. The. 
law laid down: by those learned J udges ap- 
pears to be correct. a ae oe 
I, therefore, set'aside the decree of the Dis- 
trict Court and restore that of the Sub-Divi- 
sional Court with costs throughout. ` 
A. N. A. - Decree set acide.. 


payin and became ‘let etpwa. 


[3 
a 


+ 
| ——— area rag 
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NAGPUR JUDICIAL COMMIS- 
, SIONER’S COURT. ` 
SECOND CIVIL APPEAL No. 364 oF 1927. 
~ August 17,1927. | .. l 
“`. Present:—Mr. Findlay; J. O. 
JAGO KALAR—Derenpanrt No. 2— 
APPELLANT 
Versus 
NILKANTH— PLAINTIFF AND, ANOTHER— ` 


DEFENDANT No. 1— RESPONDENTS. | 
Hindu Law+-Alienation—Loan for construction of . 
new house, whether for -legal necessity. 


` 


house on the site of an old one is’ for legal necessity 


in the ab f any- tion was.: ; 
in the absence of any-proof that the construction w “and fourth grounds . of appeal, therefore, f 


not a reasonable and natural one under the circum- 
stances, and even if the construction was begun on an- 
extravagant scale, money borrowed to complete work 
would be for legal necessity if it would have been an 
uneconomic.and disastrous step to have left the con- 
struction incomplete. - 5 4 


Appeal against the decree of the District 
. Judge, Nagpur, dated the 21st March, 1927, 
in Civil Appeal No. 213 of 1926. 

Mr. A. V. Vazalwar, for the Appellant. ; 

JUDGMENT.—The main point urged 
in this appeal is that the . borrowing of 
Rs. 1,200 under the mortgage-deed in suit 
was not justified by legal necessity, having 
regard to the fact that the house is alleged 


to have been built on a somewhat extrava- 


gant scale, and I have been referred. 
in support of the appellant’s position 
to the decision in- Shankar Sahi v.. 
Baichu Ram (1) in this connection. This. 
decision is to the. effect that any act for 
which the character of legal necessity or 


benefit to the estate can-be claimed must ` 


be a defensive act, something undertaken’ 
for the protection of the estate already in. 


(1) 86 Ind. Oas. 769; 47 A. 381; 23 A.-L. J; 204; L. 
R.6 A. 214 iv; A. I. R. 1925 All, 333. 


3 anes - 


| JAGO EALAR V. NILKANTSy |,” 


Judges after consideringss, 257 - 


471: 


possess:on; not an act done with-the purpose 


and which may or-may not be successful 


‘under she chances attending upon litiga- 


tion. The. circumstances of the case just 
quoted seem to me to be essentially different 
from tkose'of -the present case. The new 
house has. been constructed upon the site 


, of the cld, one and, even ifwe assume it is 
.on a larger and more extensive scale, there 
' has.been no proof that the construction was 
‘not.a.rsasonable and natural one in the: 
_ circumssances, 
‘that the original plan of the new house was. 
~? ọn a somewhat extravagant’ scale—which:; 


Moreover, even if we assume : 


point is indeed largely a matter of surmise— ` 


= it is equally apparent, that the work had ‘ 
. already been commenced and that some’ 


money was required for completing it. lt 
would ‘have been an uneconomic and indeed 


a disastrous step to have left matters as. 


they were and the net result has been that. 
the family property has been improved and 


` increase1: in value and is capable of pro-, 


ducing a larger income. In those circum- - 


stances, I am of opinion that, on the facts 
: proved, it is reasonable to assume that the. 
. gonstruczion in question or anyhow the com- . 
pletion: of it, which is essentially the matter 


| . we are concernéd with in the present case, ` 
Borrowing of a loan for the construction -of a; 


was not only for the benefit of the estate © 
but was for legal necessity. The third. 


fail, : 
“The only other point pressed was that. 


' there was no proof of sufficient enquiry on - 
the, part of the plaintiff. On-this point, I: 


think the recitals in the mortgage-deed, ` 
combined with the evidence both of the 


- plaintiff and the defendant, amply prove 


that the Dlaintiff had reasonable cause to. 
sippose that the amount was ‘borrowed for 
the purpose stated in the ‘mortgage-deed, 


“and this was so is not seriously disputed, 


It is difficult tosee what further enquiry 
on the pactof the plaintiff could have been 
made, much less was necessary. . As a matter. 


of fact, P. W. No. 3 Nilkanth’s evidence ` 


gkows that he actually made enquiries from 
the mistry in charge of the construction 
in question. The sixth ground of appeal 
is, therefcre, an entirely baseless one and 


“has no chaace of success. 


The: otber grounds of appeal were not 
prassed. The appeal is accordingly dismiss- ` 
ed without notice to the respondents. 

a. R. D. Appeal dismissed, 


A. N. A. 


’ 
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' RANGGON HIGH COURT. 
OiviL MISCELLANEOCS APPEAL No. 124 
oF 1927. 
: August 11, 1927. 
Present:—Justice Sir Benjamin Herbert 
Heald; Kr., and Mr. Justice Darwood. 
Hajee TAR MAHOMED VULLY 
- MAHOMED‘ anp OTHERS—APPELLANTS: 
Versus : 
ZULAIKHA BAI—Rzusponpznt. 

Letters Patent (Rangoon), cl: 13—Order deciding that 
Court has jurisdiction, whether judgment—Appeal; 
whether lies. - 

An order passed by a Judge on the Original Side of 
the High Court deciding that the High Court Has 
jurisdiction to hear and decide a suit is a ‘judgment’ 
within the meaning of cl. 13 of the Letters Patent of 
the Rangoon High Court andis, therefore, appealable 
under the said clause. a 

De Souza v. Coles (1), followed. 


Mr. Burjorjee, for the Appellant. 

- JUDGMENT.—Respondent, claiming 
to be widow of one Esak- Vally Mahomed, 
sued‘ appellants on the Original Side ofthis 
Court; with the leave of the Court; for 
administration of Esak’s estate by the 
Court. She alleged that Esak and appel- 
lants were partners ina business carried on 
at Rangoon and at Kyaukme, inthe Nor- 
thern Shan States and that Esak left 
property both in Rangoon and at Kyauk- 
me, 

Appellants took a preliminary objection 
that the Original Side of this Court had no 
jurisdiction because the business of the 
, partnership, or as they ealledit the joint 
family business, was not carried on at 
Rangoon and because Esak left no property 
in Rangoon. 

The learned Judge triedasa preliminary 
issue the question whether or not this 
Court had jurisdiction. 


after hearing the evidence produced by the 
parties concerning those matters of fact, the 
learned Judge came to the conclusion that 


the business was one of selling goods 


bought in Rangoon, that there wes always 
a partner or representative of the, partner- 
ship in Rangoon and a place of business in 
Rangoon, that some of the goods bought in 
Rangoon were sent for sale to Kyaukme and 
Hsipaw in the Northern Shan States, where 
Esak lived and'represented the firm, that 
other goods bought in Rangoon were sold 


in Rangoon, that the banking accounts and. 


the money of the business were kept in 
Rangoon, and that, therefore, the business 
of the partnership was carried on partly at 
least in Rangoon. The learned Judge, 


TAR MAHOMED-v, ZURAIKHA BAI. 


That question in- 
volved a decision on matters of fact, and - 
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therefore, found: that this. Court. on its 
Original Side had’ jurisdiction to hear. and. 
decide the suit. . 

Appellants claim to be entitled to appeal. 
against that finding, which wasa finding 
on a preliminary issue, on the ground that 
it wasa “judgment,” within the meaning 
ofel.13 of the Letters Patent, and they 
allege that the learned Judge’s finding on` 
the facts and his decision on the question 
of law which arose were erroneous, 

A similar question of the right of appeal 
arose in a recent case in this Court, Sooniram 
Jectmull v. R. D. Tata ' (Civil Miscellane- 
ous Appeal No. 82 of 1925) which was also 
an appeal against a finding of a Judge on 
the Original Side that this Court had juris- 
diction. The decision on that question was 
given in these words: “A preliminary objec- 
tion was taken that no appeal lay. We over- 
ruled this objection onthe authority of De 
Souza v. Coles (1) and Hadjee Ismuel Hadjee 
Hubeeb v. Hadjee Mahomed Hadjee Joosub 
(2). It would seem, therefore, that an appeal 
does lie against such a finding under the 
Letters Patent although it would not lie 
against a similar finding of a Court other 


‘than the High Court under the Code, the 


reason given by the learned’ Chief Justice. 
in Hadjee Ismael Hadjee Hubeeb.v: Hadjee 
Mahomed Hadjee Joosub.(2) being: that “It is- 
notamere formal order, oran order merely re- 
gulating the procedure in the suit, but one 
that has the effect. of giving.a jurisdiction 
to the’ Court which it otherwise would not 
have. And itmay fairly be said’ to deter- 
mine some right between them, viz., the 
right tosueina particular Court, and to 
compel the defendants, who are not within 
the jurisdiction, to come in and defend the 
suit, or, if they donot, tomake them liable to 
have a decres passed against them in their 
absence.” It may be noted that this deci- 
sion cast some doubt on some of the reasons 
given by the learned Judges for their. 
decision inthe case of DeSouza v. Coles 
(I) and that the case of De Souza v. Coles (1) 
was an appeal not froma finding that the 
Court had jurisdiction but from an order 
refusing to give leave to institute the suit 
in the High Court, that order being one 
which if if stood, finally disposed of the suit 
so far as the High Court was concerned. It ° 
is, however, clearly desirable that an appeal 
should lie since otherwise much time and. 
money might be wasted in a Court which 


(1) 3 M. H: O. R. 384. 
(2) 13 B. L. R. 91; 21 W. R, 303. 
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might ultimately be found te have no juris- 
diction. 

But assuming that an appeal does lie 
againat the learned. Judge's finding. that 
she High Court had jurisdiction, we are of 
opinion-that on the. evidence the appeal 
must fail. . 

The evidence, in our opinion, clearly sup- 
Dorts the conclusion that the principal 
place of business was in Rangoon, that the 
accounts of the. business were kept in 
Rangoon, and that the part of the business 
which was-carried on by Esak at Kyaukme 
end Hsipaw in the Shan States was a 
branch. 

We are, therefore, of opinion that leave to 
fle the suit on the Original Side was 
rightly given and that this Court has juris- 
action, 

The appeal is accordingly dismissed. 

A, N. A, Appeal dismissed. 


OUDH CHIEF COURT. 
SECOND CIVIL AerEaL No. 23 or 1927. 
September 21, 1927. 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. 

MOOL CHAND GUPTA—PLAINTIFF— 
ÅP ELLANT 

Versus 
BHUP' SINGH—Dazrenpant, Tae 
ARYA SAMAJ, LUCKNOW, TugroUGH 
Tue SECRETARY, GANESHGANJT 
LUCKNOW OITY—Pusurtirr No, 1— 
MANNI LAL AND OTMERS—PLAINTIPES— 


- RESPONDENTS. 

Jivil Procedure Code (Act V of 1908), O. I, r. 10, 
suv-rr. (D, (2)—Suuù by wrong plaintiff—Rival 
person mpleaded as defendant—Defendant, whether 
can be arrayed as plaintiff, and decree made in his 
fauour—Serpe of sub-rr. (1), (2)—Limitation Act 
e X of 1908); s. 22 (2)—Transposition of parties, effect 
of. 
“the provisions of sub.r. (2) of r.10 of O. I of the 
Civil Procedure Code, are of much wider scope than 
these of sub-r. (1) and under those provisions, a de- 
enlant may be brought to the array of the plaintiff 
anc a decree made in his favour, even though the suit 
was not instituted in thename of the original plaint- 
iff bya bona fide mistake. [p. 474, col. 1.] 

vhere a defendant is made a plaintiff, the suitfor 
the purposes of limitation must be deemed to have 
been instituted by him on the date on which it was 
originally instituted and net when he was transposed 
as a plaintif. [ibid.] 

Second appeal against the decree of 
the Additional Subordinate Judge, Unao, 


MOOL CHAND QUPTA 0; BAUP SINGH, 


y: 
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dated the 22nd September, 1926, setting 
aside that of the Munsif, North Unao, dated 
the 14th D2cember, 1925. 
Mr, L. S. Misra, for the Appellant. 
Messrs. Hakimuddin and Ram Swarup, 
for Respondent No. 1. 


JUDGMENT.—This is the appeal by 
the plaintif No. 2 from the decree of the 
Additional Subordinate Judge of Unao, 
dazed the 2nd of September, 1926, reversing 
the decree of the Munsif, North Unao, dated 
the 14th of December, 1925. 

We are ot opinion that the appeal succeeds. 
The facts are as follows:— 

One Ramgopal advanced a sum of Rs. 444. 
by way of loan to Bhup Singh defendant 
No. 1. Bhu> Singh executed a promissory 
note in consideration of the loan on the 
24th of August, 1922. Provision was made 
for interest at the rate of 1 per cent. per 
mensem and the loan was re-payable on 
dernand. Bam Gopal died’ on the oth of 
July, 1923. The original and the sole 
plaintiff of the suit, out of which this appeal’ 
arises was the institution called the Arya 
Samaj, Lucknow. The suit was instituted 
by Pandit Eahas Behari, who is the Secre- 
tary of the said institution. The second 
defendant ta the suit was Musammat Tulsha 
Dei, widow of Ramgopal deceased. The 
case of the plaintiff is that the money 
borrowed ky the defendant is the trust 
money and shat the said trust was created 
by Ram Goral under a. deed of the 4th. of 
August, 1920. On an objection raised by 
the debtor, Bhup Singh, an issue was fram- 
edas to whether the Arya Samaj had a 
right to institute the suit; in other words, 
whether the money lent was the trust pro- 
perty. The trial Court decided the issue. 
against the Arya Samaj and held that it 
was the private property of Ramgopal. 

Another objection of the debtor was that 
Musummat Tulsha Dei, widow of Ramgopal, 
was entitled to sue for the same and this 
was 2onsistert with his allegation that the 
sum of mony sued for was the private 
property of Ramgopal. According to the 
finding of the trial Court- the right to sue, 
therefore, rected in Musammat Tulsha Dei. 
She was aceordingly removed from the array 
of the defendants and brought in the array 
of tke plaintiffs. Finally the trial Court 
gave a decree for the sum due under the 
promissory note of the 24th of August, 1922, 
in favour of Wusammat Tulsha Dei. The 
defendant then appealed and the learned 


ATA 


-ground that Musammat Tulsha Dei should 
not have been made a party plaintiff to the 
`- suit. KI l : 
In forming this opinion the learned Ad- 
ditional Subordinate Judge confined `his 
attention only to the provisions of sub-r. (1) 
‘of r. 10 of O. I of the Code of Oivil Pro- 
eeduré. According to those provisions, the 
learned Additional Subordinate Judge 
thinks, that the original plaintif, Arya 
Samaj, not having instituted the suit 
through a bona fide mistake, the widow: of 
Ramgopal could not be made a: plaintiff. 
“He omitted to consider the provisions of 


sub-r. (2) of the same.rule which are of: 


much wider scope and-would clearly cover 
the present case. Besides this, the Arya 
Samaj and the widow, Musammat Tulsha 
Dei, could well be joined as -co-plaintitis 
under rule 1 of ‘O. 1 of the Code as persons 
in: whom the right to the relief-asked for 
would lie in the alternative and according 
tor. 4 of the same Order, judgment may be 
given either for the Arya Samaj or for the 
widow whosoever may be found to be 
entitled to the relief. The ground of the 
decision of the lower Appellate Court was, 
therefore, wrong. 7 ; l 
. In support of the decree of the Court 
below the learned Pleader for the respond- 
ent argues that the suit has barred by limi- 
tation if the period is reckoned backwards 


= from the date of the joinder of Musammat: 


Tulsha Dei as a plaintiff to the suit. This 
- argument is clearly in teeth of sub s. (2) 
of s. 22 of the’ Indian’ Limitation 
Act, 1968. We have already said that 
Musammat Tulsha Dei was a defendant to 
the suit as it was originally brought and in 
the subsequent proceedings her position 
- from that of a defendant was changed into 
that of a plaintiff. The case is, therefore, 
entirely covered by the rule enacted in sub- 
s. (2) just now referred to. 
We, therefore, allow this appeal, set aside 

the decree ef the lower Appellate Court 
- and restore the decree of the Court of first 
instance with costs all through. 

G. H. : .` + Appeal allowed. 

A. N. A. LAH 


MAUNG SHAN.HPYG v. UPO THAW. ` 


Additional ‘Subordinate Judge allowed, the, 
appeal and dismissed the suit on the 


r | 


[105 I. ©. 1927] 


RANGOON HIGH COURT. 
_Sprorau Seconp Civin APPEAL NG, 43 oF 
1927. ù 
July 27, 1927. 

Present:—Mr. Justice Das. 

MAUNG SHAN HPYU—APPELLANT 
Versus. 
U PO THAW— RESPONDENT. 


Morigage—Sub-mortgage without notice to mortgagor’ 
—Bona fide. payment by mortgagor to mortgagee— , 


Haxtinguishment of sub-mortgage. 


Where a mortgagee sub-mortgages his mortgage to ~~ 


another person without the knowledge of the original 


3 


mortgagor, and the latter pays off the amount to: 


the mortgagee in good faith, the sub-mortgagee's- 


rights against theland are extinguished. [p. 474, col. 
2; p. 475, col. 1.) ME 


Sahadev Ravji Bagade y. Shekh Papa Miya (1), fol-’. | 


lowed..- - i 

Mr. Kale, for the Appellant. 

Mr. Ba Hla, for the Respondent. 
' SUDGMENT.—The appellant 'filed a 
suit for a declaration that he was in posses- 
sion ofa piece of land and that the fifth 
defendant could not sell the landin execu- 
tion of hig mortgage decree. ~ ' 

The facts of the case are as follows:—The 
first defendant Ma E Byu mortgaged the 
land in question to the sixth defendant 


Maung Gyi with possession. Then Maung - 
Gyimortgaged the land tothe respondentfor- 


Rs. 250. Subsequently Maung Gyi executed a 


mortgage of the land in favour of Golam- ' 


madin for Rs. 300 with possession. Then the 
original owner redeemed the: Jand from 
Maung Gyi and Golammadin by borrowing 
movey from the appellant and mortgaged 
the land’ to the appellant for Rs. 526 with 


‘possession by a registered document. It is 


not alleged that either the plaintiff or the 
original owner knew of the mortgage of the 
land by Maung Gyi to the present respond- 
ent. Subsequent to the mortgage to the 
appellant, the present respondent filed a 
mortgage suit against Maung Gyi and 
obtained a mortgage-decree. 
make either the original owner or the pre- 
sent appellant-plaintiff a party to his suit. 
The present respondent denied the allega- 
tionsin the plaint and contended that his 


mortgage-decree could not be affected. The | 


trial Court passed a decree in favour of the 
plaintiff, The 
The lower Appellate Court dismissed the 
plaintiff's suit and the plaintiff now appeals 
to this Court. - 


He did not. 


fifth defendant appéaled. 


It is quite clear that, when a mortgagee - 
~ sub mortgages his mortgage to another 
- person without the knowledge of the origin-' 


al’ mortgagor and the original mortgagor, 


+ 
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pays off the mortgage amount tothe mort 


gagee, the sub-mortgagee's rights agains- 
the land are extinguished. The sub-mort + 


gage is only good tothe extent of the amouns.: spe 
-- The sectior assumes that aùthority to make the pay- 


due on the original security, on the paymen. 


of which the security is released.. So when- ' 
as in this case, the original mortgagor paic - 
off his mortgagee. thé amount'due on -hie . 


mortgage, the sub-mortgagee had no fur 


ther rights over.the property. .In this case 


it is clear that the original mortgagor dic 
not know anything of the sub-mortgage 
when she paid off the mortgage-debt. It ic 
not alleged by the sub-mortgagee that he 
| gave notice to the mortgagor of. his mòrt- 


. gage. Iam fortified, in my opinion, by a- 


decision in the case .of Sahadev Ravjt 
Bagade v. Shekh Papa Miya (1),.where it 
was held that when a’ mortgagor makes a 
payment to the mortgagee in good faith 
without knowledge of a registered ` sub- 
mortgage, the payment is not vitiated om 
the ground that it was made subsequent to 
the registration of. the sub-mortgage. I 
must, therefore; hold that the sub-mortgagee: 
lost all his. rights over the property whan 
the mortgagor paid- off the original mort- 
gagee. His mortgage-decree - against the 
mortgagee cannot affect the land and he is 
not entitled. to take any steps against. the 
land in execution of his decree. i 

The plaintiff in this case is in actual pos- 
session of the land by virtue of his character 
as ausufructuary mortgagee.. That being 
so, he is entitled to the declaration prayed 
for. I, therefore, set’ aside the decree of 


the lower Appéllate Court and pass a decree. 


in favour of the plaintiff in terms of the 
prayer in his plaint. 
get his costs throughout. - 

ANA | Appeal allowed. 
(1) 29 B. 199; 6 Bom. L, R. 836. 


r 


MADRAS HIGH COURT. ` 


SECOND UIvIL APPEAL No. 1097 oF 1923. 
bee a April 11, 1927. l 
. Present: —Mr. Justice:Ramesam and : 

; Mr. Justice Venkatasubba Rao. 

RAPAKA VENKATESWARLU alias 

GURRAJU, Minox BY NEXT FRIEND | 
RAPAKA VENKATANARAYANA | 
¿< §ARMA—DEFrenpantT—AFPELLANT 


versus & 
AYYAGARISURYAPRAKASAM— . 

i PLaInTIFF—RESPONDENT '`:. 

Limitation Act (IX of-,1908), 5. 20--Adthority to 


“itO. 8. Mc. 637 of 1920. ` 


The appellant will 


~ 
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make payn ezt, whether includes authority to make en- 

Tsement., a te ve 
“The authority referred to in's. 20 of the Limitation 
Act is-the authority to make the payment and no ~ 
‘special autEo-zity is required to make the endorsement. 


ment carries with it the authority to make the endorée- 
-ment: [p. 476, col. 2. ] Sa 
. Quere:—Whether in case of ‘part payment. o 
principal, by a debtor, not very literate, his mere 
-signature ta the entry written by another is not a 
sufficient ccmpliance of s. 20. [p.476,col.1.]- = , 
‘Second ‘appeal against the decree of the 
Court of the Subordinate. Judge, Rajah- 
mundry,it. A, S. No. 70 of 1922; preferred 
against- that of the .Court of the Dis-. 
trict, ` Mwtsif, Razole at Amalapuram, 


Mr. G. Lakshmanna, for the Appellant. | 
~ Mr. P..ccmasundaram, for the Respond- 


$ enb. «©; ; 


o. JUDGMENT. 
Ramesam, J.—This second appeal 
arises ous Df a ‘suit on. a mortgage-bond 
Ex. A, dated 26th September, 1898. The bond 
provided “ar compound interest at 134 per 
cent;- per annum with annual rents, lt'was 
executed by the three brothers, one of the 


‘brothers died and the property and the 


‘liadility Zeil to the other two brothers.* On 
the 4th July, 1803,a portion: of the. pro- - 
perty was sold anda payment of Rs. 709° 
was made towards the bond but this--pay-. 
‘pment was not endorsed on the bond. On 
the 3lst March, 1914, another payment of 


“Rs. 20 wes made and this was endorsed 


on the bond.’ In this the.old payment of 
Rs. 709 was referred to. This endorsement 


was signed Ly one of the ‘two surviving 


brothers Subbarayudu. The elder brother - . 
Seshiah did not sign it. “The lst defend- 

ant is the adopted sonof Seshiah. In: the 
plaint the plaintif relied, upon this pay- 
ment by &ubbarayudu and endorsement as 
saving limitation. In the written state- 
ment all thatthe defendant stated was that 
the endorsement is not- genuine. T 

i, “Oral evidznce has been adduced by the 
- plaintiff ta show that the payment by Sub- 
barayudu was authorised by Seshiah. The 
Sukordina.e Judge believed this evidence. 
‘That-is all taats. 20 requires. The District 
Munsif disniesed the suit but the Sub- 
‘ordinate etdge decreed iti The second 
appeal wae filed in respect of only Seshiah’s _ 
half ‘shars . and all the grounds raised 
the question .whether. the action, of Sub- 
barayudu was -binding on Seshiah-and no 
other poins nas"been raised. At the time 
of the hearing. of this second appeal if was 


: Vu 
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sought to be argued that the whole endorse- 

ment isnot in the handwriting. of Bub- 
barayudu and ‘cannot berelied-on. even as. 
that of Subbaray.udu. Mr. Somasundaram: 
appearing for the: respondent contends, that. 
it was never raised in the pleadings. If 
it.had been’ pleaded he' would have adduced 
evidence that Subbarayudu was practically: 
illiterate. and his case stands on the same. 
footing as. that of a-marksman. and I may 
observe that the handwriting of the sig- 
nature of Subbarayudu supports. this 
suggestion. The letters are very big’ like 
those of a man who has: just learnt the 
alphabet. This being the state of the. plead- 
ings- and. there being no such; ground taken 
in second appeal I do not think that Mr. 
Lakshmanna can be allowed to take such 
point here. It is also argued that there 
‘3,no.evidence toshow that Subbarayudu 
was authcrised to make the endorsement 
either in his own handwriting or get 
the same.done by another, but- the evi- 
dence only shows that he- was authorised: 
to make the payment. This is true. Section 
90 does. not require that the agent ‘in this: 
behalf’ must.be more than an agent for 
the purpose of payment. It does not say 
that the agent who pays should also be 
authorised to make the endorsement. or 
get the same done by another. It 1s enough 
if he was authorised to make the payment, 
and.it is not necessary that he should: also 
be authorised in respect of endorsing the 
nt. ; Le 
Pethe second appeal fails and’is: dismiss- 
-ed with costs. ; 


Venkatasubba. Rao, J:.—Two points 
of law have been raised. 

When this appeal was referred to a. 
Bench I thought and |. still think that. 
Lodd Govindoss Krishnadoss v. Rukmani 
Bhai (1) requires to be re-considered, In 
the state of the pleadings, this point cannot, 
however, beallowed.to be raised and for 
the present 1 content myself with saying. 
that the decision in. Lodd:Govindoss Krishna- 
doss V. Rukmani Bhar (1) is. opposed to the 
principle in Ellappa Nayak. v. Annamalai 
Goundan (2). It 18 impossible to, regard 
both these decisions as correct and it seems 
to me that the observations. of Hutchins, J., 
in the earlier case which deal with a 
mark and’ a signature, as being. on the. 


1) 2r Ind. Gas. 302;-38 M. 438; 14 M, L. T. 310; 1 L. 


~ 
W. S M.:76; 7 Ind. Jur.-596;.2 Ind. Dec. (N..8.) 035. 
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same. footing, are worthy of. careful con- 
sideration, This disposes of the first point.. 

It is secondly contended that while. it- 
has been shown that Subbarayudu was. 
authorised to make a payment towards the. 
principal. of the debt, there. is no- proof 
that he had authority to make: the endorse-. 
ment. The question turns on the con-., 
struction of s. 20 ofthe Limitation Act.. 
The authority referred to in this section 
is the authority to. make.the:payment and: 
the section. does- not say- that. special 
authority must also: be proved to make. 
the endorsement. The section assumes; 
that authority to make the payment carries: 
with it the’ authority to make. the endorse-. J 
ment, In this case it has, been proved: 
that Seshayya authorised his younger 
brother Subbarayudu:to make the payment. 
He- not only made the payment but. - 
made an endorsement whith contains: a 
record of the payment. He was- com-. 
petent to make that endorsement without 
being specially empowered-and the claim: 
is, therefore, saved from:the bar of limita- 
tion. ‘ 

In. the result, I agree that the second. 
appeal fails.and should be dismissed with 
costs. po 3# l 
V. Appeal dismissed, 
A : a. 4 


t 
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RANGOON HIGH COURT. 
Stconp Oivie APPBAL No. 473 or 1926. 
June 7, 1927. 

Present:—Mr. Justice Brown. 

. MAUNG. KYAN NGA— APPELLANT: 

versus : 
M.A.R.T.A.R. ARUNACHALAM PILLAY 
— RusPONDENT. 


Evidence Act (I of 1872), s.92—Suit on promissory 
mote payable on demand—Oral evidence to show that 


there was no loan but only an advance on partner- 


ship account, whether admissible— Variation of con- 
tract, j ' f 

The executant of a promissory note payable on 
demand cannot be allowed in a suit on the pro- 
missory note to adduce oral evidence to show that 
there was no loan but only an advance in pursuance ' 
ofa partnership agreement which was to be accounted 
for whenthe partnership accounts were gone into. [p. 
477, col 1.) 

Vallamkondu Subbiah v. Malupeddi Venkataramiah 
(2), followed. 

Maneckjee v. Maung Po Han (1), distinguished, 

Mr. Ba Thein, for the Appellant. 


Mr. Shanmugam, for the Respondent, 


[105 L O. 1927] 


JUDGMENT.—The respondent sued 
the appellant for money alleged to be due 
on a promissory note. The execution of the 
note was admitted. The appellant pleaded 
that the rate of interest had been added 
subsequently to the -execution of: the rota, 
but on that point, the trial Court has held 
against him and: the correctness of this de- 
cision of the trial Court’s decision is not 
now in dispute. i 

The sole question in dispute is whesher 
the defendant could raise the other defence 
put forward in the suit. His case briefiy 
was that the money was advanced to him 
for the purchase of paddy in pursuance of 
a partnership agreement and that there wes 
really no loan at all. On the face of 
the document, there is-a clear promise to 
pay the money due on demand, and, urder 
the provisions of s. ¥2 of the Indian Evidence 
Act, no evidence is admissible to vary the 
term of this contract. 

In the case of Maneckjee v, Maung Fo 
Han (1), it was held tzat, where a defendant 
had signed a promissory note in favour of 
a plaintiff, it was open to him to bring oral 
evidence to show that there was an agree- 
ment that no obligation should attack to 
him except on the failure of another person 
(Po Nyein) to complete the contract. Oral 
evidence in that-case was held to be.admissi- 
ble under proviso 3 to s. $2. The coadi- 
tions of the present case are, however, 
different. The written .statement does not 
allege that there was a-separate oral agree- 
ment substituting ‘a condition precedert to 
the attachment of any obligation -urder 
the contract. 


Paragraph 1 sets out that the contzact 
was not a loan butan advance for the pur- 
chase of 20,000 baskets of-paddy in pursuance 
of a partnership agreement. It thus sets 
forth the purpose for which the money was 
paid. But it does not goon to state that 
it was agreed betweenthe parties that no 
liability under the contract should -arise 
until something further had been done in 
connection with the partnership. It is, in 
effect, an allegation that the terms of the 
contract as set forth in the note-are noi 
correct and that the defendant never pro- 
mised to pay ondemand but that he receiv- 
ed the money on account of the partner- 
ship to beaccounted for when the partner- 
ship account was gone into. 


53 84 Ind. Cas, 1012; 2 R. 482; A. 1. R. 1925 Reng. 
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In tha case of Vallamkondu Subbiah v. 
Malupead: Venkataramiah (2), the promis- 
sory-note, had admittedly been executed by 
the deferdants. The two defendants and 
the plainzifi were partners and it was con- 
tended on behalf of the defence that the 
promissory note was given in re-payment 
of an advance made by the plaintiff to the 
partnership with interest and that the 
money duecould not be claimed without 
going into the general accounts of the 
partnerehip. It was held that this was not 
a-good defenceasit was not contended that 
thenote vas without consideration,or that the 
considerazion had failed but that when the 
azcounts weretakenit might appear that there 
wasnothing due to the plaintiff. Thatseems 
tome to bein fact the contention of the 
defendaaz: here though the defencs is not 
very clearly worded. 

It was pointedout in VallamkonduSubbiah's 
case (2)taatthe defendants were not entitled 
to set of an unliquidated claim against ia 
caim on £ promissory note. On the face of 
the document the defendant is liable to pay 
the sum dueondemand. ‘He does notallege 


that thera was no ‘consideration for the 
“promissory note; nor am I able to hold that 


he alleges that there was any dondition 
-precedent to the attaching of an obligation 
under th2note.. Hecannot setup against 
tae amcunt due on the promissory note a 
sım which may become due to him on the 
partnership he alleges. Even if thereis a 
partnership this loan must -be looked upon 
asa sepacate transaction. 

In my opinion, the lower Courts have 


rightly hald that defendant should not be 
‘alowed to adduce evidence of the facts 


alleged by-him in the defence: I dismiss 
this appeal with costs. 


A. NA. Appeal dismissed, 
(2) 31 M43; 4-M. L. T. 195 ; 18M. L. J. 347. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Secor CIVIL APPEAL No. 27 or 1926, 
‘August 18,1927. ` 
Fresent:—Mr. Findlay, J, O. 
BEHAERILAL—PLaiIntTifrF—APPELLAN?T 


versus 
ASARAM AND.ANOTHER— DEFERDANTS— 
RESPONDENTS. 


Contract Act (IX of 1872), s. 74—Interest—Pengl 


416 
stipulation—Award of reasonable compensation— 
Principles. . 
_ The governing provision in the matter of allowing 
interest in cases where a stipulation about interest is 
penal is s. 74 of the Contract Act and what the Court 
has to do is to see that reasonable compensation not 
exceeding the penalty stipulated for or.up to that 
amount should be given. Hach case, however, has 
‘to be judged on its own merits and no hard and fast 
rule canbe laid down as regards the quantum of 
interest tobe allowed in such eases.. ‘" . 

Appeal against the decree of the District 
‘Judge, Bhandara, dated the 20th July, 
"1925, in Civil Appeal No. 53 of 1925.. 

Messrs. Y. V. Jakatdar and D. T. 
Mangalmurti, for the Appellant. - . . 

JUDGMENT. —The bond in suit for 
Rs. 4,000 was executed on the 16th of July, 
‘1922. Re-payment was to be made on the 
15th of February, 1923. and the original 
rate of interest fixed was 1 per cent. per 
mensem simple. .If re-payment was not 
‘made, compound intérest was to run at 2 
per cent. per mensem, compound yearly. 
The lower Courts have ‘granted simple 
, interest at Rs. 1-8-0 per cent. per mensem 
‘from the date fixed for re-payment., 

It has not been contended here that the 
lower Courts were incorrect in holding that 
the provision for compound interest at an 
enhanced rate was a penal one. What has 
-been urged is that, at the least, the appel- 
ant should have been allowed simple inter- 
' ,est at 2 per cent. per mensem, or compound 
interest at l per cent. per mensem. ` 

It has been urged on the strength of the 
‘decisions in Sundar Koer v. Rai Sham 
Krishen (1) and Dadnu v. Somnath (2) that 
‘interest, asjust stated, should have been at 
-least allowed to the plaintiff. Each case, 
‘however, has to be judged on its own merits 
-as regards the quantum of interest to be 
allowed in a case like the present. The 
governing provision is 8. 74 of the Contract 
Act; and- what the Court ‘has to do-is to.see 
that reasonable compensation not exceeding 
= the penalty stipulated. for, or up to. that 
amount, should be given. In the ¢circum- 
stances of the present case, I am in full 
agreement with the lower Court as regards 
the propriety of only simple interest - at 
Rs. 1-8-0 per cent. per mensem being grant- 


_ Each and every case has to be judged on 
its own merits as regards the quantum of 
compensation. so to be given. , Here, we 


Ü) 34 O. 150; 11 0. W. N. 249; 5 0, L. J. 106; 
Bom. L. R. 304; 17 M. L. J. 43; 2 M. L. T. 75; 4 A. , 
5,109; 341. A. 9 (P. C). 

. (2). 7-Ind, Oas; 647;.6 N. L-R, 109, , - 
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have the following facts. The bond in 
suit was wholly for old debt with the ex- 
ception that Rs. 400 was added by way of 
interest on the date of the bond. The: time 
fixed for re-payment was unusually short,. 
only seven manths being allowed. The 
rate of one per cent. per mensem simple, 
interest was quite a normal one, but the 
provision-for enhanced ‘compound interest. 


at 2 per cent. per mensem was a-highly. . 
penal one. In those circumstances, lb is ` 


‘ only too obvious that the plaintiff has receiv- | 


ed ample compensation, so faras the rate 
of interest is concerned from the-date fixed 
for repayment, at the hands of the- lower . 
Courts. | i Sk 
The next point urged is that future inter- , 
estat 8annas percent. per mensem should bes 
allowed. Inview of the extremely onerous 
terms of the bond and the amount still due 
in spite of the re-payments amounting to 
Rs. 3,070 4-0, I see no reason whatever to - 
allow future interest. | n 

Lastly, it has been urged that interest’ 
pendente liteshould have been allowed. This 
was, in effect, allowed by the Judge of the 
first Court in para. l0of his judgment. 
It was also explicitly mentioned in the’ 
decree, although the amount of pendente 
lite interest was not actually calculated. 
The lower Appellate Court’ apparently. 
took the view that it was the duty of the 
present appellant to have appealed as re- 
gards this item also. I.cannot agree in 
this view, but, in order to remove any un- 
certainty in the matter, afresh decree will, 
be drawn up in this Court, in which simple 
interest at Rs. 12 per cent. per annum from: 
the 6th of February, 1925, the date of the | 
institution of the suit, to the 20th of July, 
1925, the date of the decree, on the princi- 
pal amount of Rs. 2,048-12-0 will be added 
to the amount of Rs. 2,372-6-0 already.. 
decreed. The respondents have not been’ 
represented on appeal and, as the present, 
appeal has, to all intents and purposes, © 
failed, the appellant must bear his own costs 
in. this Oourt, l l ; 

G. R. D. Decree modified, 
A N, A. Eo es 
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‘married to a lady called Saiyada Begam.. 


[105.1. O. 1927]- 
OUDE CHIEF COURT. 
First OrvIL Aperas Nos. 25 AND81 | 
OF 1927.. a. 
September 21, 1927. | 
Present :—Sir Louis Stuart, Kr., 
Chief Judge, and Mr: Justice Raza. 


Musammat HUSNAINI BEGAM— 
PLAINTIFF—A PPELLANT. 


versus |. 
Musammat SULTANI BEGAM AND OTHERS. 


—DEFENDANTS—RESPONDENTS. 

Part-performance—Transfer - of property 
-cash consideration-—Absence of deed—Transferor,, 
whether estopped from claiming title—A ppeal—Fir.d- 
ing of trial Judge based upon oral evidence—-I'nter fer- 
ence. i 

Where a person pays ‚valuable consideration to 
‘another and the latter in lieu of the consideration 


| transfers to him -full proprietary fights in certain 
property, even though no deed is executed to ervi- 


‘dence the transaction, under the doctrine of pact- 
‘performance the vendor and his representatives 
would be estopped from ‘claiming any title to the 
property against the vendee. {p. 481, col. 2.] 

It is the duty. of an appellant to show. good 
reasons for disturbing a careful and considered find- 


ing of the trial Court based on the eredibilisy Dr, 


otherwise of oral evidence. [p. 481, col. 1.7 - 
First appeal against the decree of tk 


First Additional Subordinate J udge, Luck- ` old man of. nearly. eighty, contested the 


now, dated the 22nd November, 1926.. 
Mr. M. Wasim, for Mr. Niamat Ullah and 
Mr. Naim Ullah, for the Appellant. _ 


. Messrs, L. S. Misra, Gaya Prasad, Håkima 


ud-din and} Nizir-ud-din, for the- Respond- 
ents. . a . i 
. JUDGMENT. —The circumstances in 
which these appeals have arisen are as fol- 
lows. Mirza Haider’ Ali Beg resided in 


Lucknow. He was a legal practitioner in. 


practice in the Lucknow Courts. He wes 
Mirza Haider Ali Beg retired from practice 
about the year 1920, He had by various 
deeds transferred practically the whole of 
his property to his wife Saiyada Begam. 
This lady died on the 19th July, 1925. - The 
family then consisted of.the following per- 
sons: Mirza Haider Ali Beg; Sultani Begam 
a daughter of Mirza Haider: Ali Beg by a 


former wife; Mirza Amir Ali Beg son cf. 


Mirza Haider Ali Beg and Saiyada Began; 
Husnaini' Begam adaughterof Mirza Hai- 


der Ali Beg and Saiyada Begam, who was: 


married to Saiyed Muhammad Ali ; Amjaci 


Begam a daughter of Mirza Haider AH 


Beg and Saiyada Begam; who was married 
‘to Shahenshah Husain; Mustafa .Begam 
the: widow of Zulfigar Ali Beg-a deceased 
son of Mirza Haider Ali Beg-and Saiyada 
Begam. The family are Shias, At the:tims 


iS es tee n n P REA 
- HUSNAINI BEGAM Vi SULTANI BEGAM.’ a mM l 
of the death- of Saiyada Begam her heirs 
“under the Muhammadan Law would ‘have 


os 


“who wotld have been entitled to a share 


For: 
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‘been her husband Mirza Haider Ali Beg, 


of 4-annas,‘ her son Mirza Amir Ali Beg 


“who world have been entitled to a share 
“of 6 annas’and her daughters Husnaini 
' Begam and Amjadi Begam who- have been 
‘entitled to a share of 3-annas ‘each. We 
Have it taat on the 13th of August, 1925, 
_ Mirza Haider. Ali Beg executed a deed 


(Ex. B-3: by. which he transferred by. gift 
the whole of his rights‘and interests in his 
wife's es:ate to his'son Mirza Amir Ali Beg: 


On the 18th August, 1925, Husnaini Begam 


instituted a suit for her sharein ker mo- 
ther’s property ‘against her father, her bro- 


' ther, her sister Amjadi Begam, Mustafa 
: Begam, Zulfiqar Ali Beg’s widow and Sam- 


sam Ali Beg, Zulfiqar Ali Beg’s sen. In 


“the plaint the daughter stated that her 


father was a lunatic, and requested that he 
should bə represented by a guardian ad 
item suggesting as the’ guardian ad litem 
Shahenshah Husain, Amjadi ‘Begam's hus- ` 
and,’ Mirza “Haider Ali Beg, who was an 


suggestion made by his daughter to the 
effect thah he was a lunatic, and the Sub- 
ordinate Judge proceeded: in separate pio- ` 


. czedings z0 determine, as a question of fact, 
-whether Ee was or was not a lunatic. He 


decided that Haider Ali Beg was not a 
lunatic. and that, although he was old and 


feeble hie intellect was unimpaired. Mirza 
- Haider Ali Beg died_on. the 17th December, 


1925. After his death the name of Sultani 
Begam, his daughter by his first wife, was 
added as a-defendant, as Husnaini Begam 


acter his death added to her claim a claim 


to share in the estate which she alleged 


“was due to,her deceased father on her 
‘ mother’s death. The learned trial Judge has 


‘dacided in this case that Husnaini Begam 
was entitled to a 3-annas share’ in her. 
other's property and that the share in 
question ‘was not increased after the death 
of her father as her father had in hig 
lifetime tzansferred all his interests in‘ hia’ 
wife's estate: to his son Mirza Amir Ali 


Bag-by the execution of the deed Ex: B-3. 


He has awarded tothelady a 3-annas share 
in respect'of her mother's property, but 
has excluded therefrom’ certain items in 
Wich she claimed that she had a” share, 
Hə has exsluded a house, which- may bé 
described as the Ali Brothers’ house (Item 


No, 4).a house’ which is occupied by Babu 


= 
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Gaya Prasad, which is item No. .8, and the 
whole of the moveable property claimed i in, 
the plaint. The two appeals with which 
we are now concerned have been instituted 
—the one by Husnaini Begam the plaintiff 
and the other by Amjadi Begam, her sister 
the defendant. Both appeals are on exact- 
ly the same grounds. The appellants de- 
sire that there should’ be included in the 
` decree. as property of Saiyada Begam liable 
to be divided amongst her heirs the Ali 
Brothers’ house and the sum of Rs. 
whieh the learned trial Judge has decided 
had been given to Mirza Ali Beg by his 
mother in her lifetime, and also the house 
which is occupied by Babu Gaya Prasad 
Vakil. They do not. contest the decree in 
so faras it excludes’ the other moveable 
property claimed. We shall take first the 
question of the sum of Rs. 3,350 and the 
house which is known as the Ali Brothers’ 
house. The dispute here “is very clear, 
Mirza Amir Ali Beg has stated that his 
deceased brother Zulfiqar. Ali Beg and 
himself were working as tailors on the 
premises known as the Ali Brothers’ house. 
The said premises belonged to their mother 
Saiyada Begam and were occupied by her 
two sons. On the 24th April, 1922, Mirza 
. Zulfigar Ali Beg died. According to Mirza 
_ Amir Ali Beg’s story, after his brother's 
death he wished to leave Lucknow in the 
hope of bettering his prospects as a tailor. 
His mother begged him to remain in Luck- 
now .and as an inducement offered to give 
him sufficient capital with which to finance 
a better business. As she did not have 
ready money for this purpose she sold a 
house on the 23rd September, 1922, and 
handed him over the sale-proceeds Rs. 5, 360. 
A short while afterwards, his mother being 
herself in want of money, he gave her 
Rs. 2,000 and in return she transferred to 
him the proprietary rights in the premises 
‘known as the Ali Brothers’ house of which 
he had previously been an occupier. This 
isthe story which he'told. The appellants 
have replied that this is false.. They 
admit that their mother did deliver to him 
a sum of money but state that that sum 
of ‘money was advanced as a loan and was 
not a gift. They further state that the 
premises known as the Ali Brothers’ house 
were never transferred to him with pro- 
prictary title. We shall first take up the 
question of fact. On this point the learn- 
ed trial Judge, who has written a well- 
reasoned judgment has found upon the 


4 
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facts that the story | told by Mirza Amir 
Ali Beg’s is true. Mirza Amir Ali Beg 
himself deposed on oath to the truth of 
this story. He was supported by the evi- 
dence. of Mustafa Begam, the widow of his 
deceased brother Mirza Zulfiqar Ali Beg. 
On the other side Sultani Begam and 
Amjadi Begam deposed in support of the 
appellants’ story. They were supported to 
come extent by the evidence of Husnaini 
Begam. Thisisone of the many cases in 
which the plaintiff's witnesses and the 
defendant’s witnesses have sworn to dia- 


-metrically opposite stories and in which the 
‘probabilities are evenly ‘balanced. Weare 


impressed with the:manner, in which the 
learned trial Judge has-tried the case, and 
applying the principles which we consider 
should govern the decision in a casé of 
this nature we accept his conclusions, 
These principles will be found in certain 
decisions of their Lordships of the Judi- 
cial Committee. In Bombay Cotton Manu- 
facturing Co. v. Motilal Shivial (1) their 
Lordships have stated at page 113* :— 

‘It is doubtless true that on appeal 
the whole case, including the facts, are 
within the jurisdiction of the appeal Court. 
But, generally speaking, itis undesirable 
to interfere with the findings of fact of 
the trial Judge who ‘sees and hears the 


‘witnesses and has an opportunity of noting 


their demeanour, especially in cases where 
the issue is simple and depends on the 
credit which attached to one or other of 
conflicting witnesses. Nor should his pro- 
nouncement with respect to their. credibil- 
ity be put aside on amere calculation of 
probabilities by the Court of Appeal. In 
making these observations their Lordships 
have no desire to restrict the discretion of 
the Appellate Courts in India in the con- 
sideration of evidence, Theyonly wish to 
point out that where the issue is simple 
and straigatforward and: the only ques- 
tion is which set of witnesses is to be be- 
lieved the verdict of a Judge trying the 
case should not be lightly disregarded..” ` 
It is true that many of these witnesses gave 
their evidence on commission. Mirza Amir 
Ali Beg, however, gave his evidence in Court. 
We have further to refer to a decision in 
Nabakishore Mandal v. Upendrakishore 


(1) 29 Ind. Cas. 229; 42 L A. 110; 19-0. W. N.. 
617; 17 M. L. T. 408; 28 M. L. J. 593; -21 U. L. J. 528: 
17 Bom. L. R. 455; 2 L. W. 521; 39 B. 386; (1915) M, 
W. N. 788 P. 0). 


“Page of 42 I, A.—[Ed.] 
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Mandal (2) in which Tiord Buckmaster! has 
-said at page 25*:— 7 

“The only further observation that their’ 
Lordships, desire to make is tocall atten- 


tion ance more to the- fact that in appeals aro permitted 
consequences of a part-performance of a 


the burden of showing that the judgment 
appealed from is wrong lies upon the ap- 
pellant. If-all he can show is nicely balanc- 
ed calculations which lead to. the equal 
possibility of the judgment on either the 


‘one side or the other being right, he has not - 


succeeded.” 


In acase which was decided last ven 


Maung Po Kin v. Maung Po Shein: (3), the 


Lord Chancellor is reported at page 12o to 


have said :— 


“The burden of establishing that claim,’ 
the appellant, and 


was, .of course, upon 
the’ question in the case is whether he has 
discharged that burden. The trial Judge 
said that he had, but the High Courtcame 
to the opposite conclusion. The appellant 
appeals, and itis for him to satisfy the 
Board that the judgment of the High Court 
‘was wrong. 
appellants must show us good reasons for 
disturbing a careful and considered finding 
of an intelligent Judge to the effect that 


Mirza Amir Ali Beg is telling the [ruh 


They have not succeeded in so doing, 
Apart from that .we are of opinion that 
such a disposition as Mirza Amir Ali Beg 
alleges was made by his mother was a most 
natural disposition forher to have made. 
Wecan find nothing in the evidence of Mirza 


Amir Ali Beg whieh would justify our. 
distrusting it. It reads well and has || been ` 


shaken in crogs-examination. 
But another point arises.. 
argued that inasmuch as no written deed 
was executed transferring the Ali Brdthers’’. 
premises to Mirza Amir Ali Beg he |is not 
entitled to assert proprietary Tights in re- 
spect of those premises, But he is clearly 
entitled to invoke to his aid the doctrine 
of part-performance, This doctrine! was 
first applied in the leading case of Lester. 
v. Foxcrojt (4). This doctrine was explain- 


ed by Lord Selbourne in Maddison v. Alder- 

(2) 65 Ind. Cas. 305; 20 A. L. J. 22; (1922) M. W. 
Ni 095; 96 O.-W. N. 322; 35 ©; L. J. -116; ‘42 M.. 
TL, J.253; 24 Bom. L. R. 346; 15 LW. 41t; 30 Me 
L T 234; 3 P. L. T. 311; "A. I, R. 1922 P 


3) Ye Ind. Cas. 142; 24 A. L. J. 758; A. i 
p O. 77; 3 O. W. N. 845; 4 R. 518; 31 O. |W. N. 





259, 38 MI. L. T, 70 (P. O.). 
(4) 2 Wh. & T. L. 0.464. 


x 
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` upon -theequities resulting from the acts 


lt is, therefore, clear that-the ' 
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son (5), ‘Despitethe provisions of the Statute 
‘of Freuds or any other Statute, which re- 
quires, theexecution of a written document 


or conveyance to support title, the Courts 
to consider the equitable’ 


parol contract concerning land. 
In a-suit founded on such part- perform- 
the defendant is really ‘charged’ 


done in execution of the contract, and not 
(within the meaning of the Statute) upon the 
contract itself. If such equities were ex-. 
cluded, injustice of a kind which the, 
Statute_cannot be thought to have had in 
contemplation would follow. Let the case 
be supposed ofa parol contract to sell land, 
completely: performed on both sides, as to 
everything: except conveyance; the whole 
purchase money paid; the purchaser put. 
into -possession ; expenditure by him (say. 
in costly buildings) upon the property; 
leases_ granted by him to tenants. The 
contract--is not a nullity ; there is nothing ` 
in thé Statute to estop any Oourt which. 
may -have- to exercise: Earn in the 


-= . We Teu 


Their Lordships of the aa Com: 


‘mittee laid down in Mahomed.’ Musa v. 


Aghore Kumar Ganguli (6) that these prin-. 
ciples enunciated by Lord Selborne in 
Maddison y. Alderson (5) were principles. 
which applied to the Oourtsin India. The- 
case then stands like this. It. having been 
found as-afact that Mirza Amir Ali Beg 


. had ‘paid Rs, 2,000 to his mother and that 


his mother in lieu of this sum had trans-, 
ferred to him full proprietary rights‘in the 


, premises known asthe Ali Brothers’ shop. 


Under the principle of part-performance 
his mother would have been estopped from 
claiming-any title to those premises. as 
against- him, and the appellants, who are 
claiming as her heirs, are manari, entop: 
ped. -> — ' 

We now-come to the last yoron. oÈ ia 
case. ` This refers to the house which is 
occupied by Babu Gaya Prasad Vakil. Ac- . 
cording to Mirza Amir Ali Beg a few daya, 
before her death Saiyada Begam made, as 
she was entitled to make, a. nuncupative f 


(5) (1883)-8 A. 0.467 at p. 475; 52 L. J, 6. B. 737; 49 
L. ©. 303; 31 W. R. 820, 

(8) 25 Tad: Cas. 930; 421. A. 117. Bom. Å. R. 420; 
910, L. J. 231; 28 M. L.-J. 548: 190. W. N. 250; 13° 
A. L. J. 229; 17 M, L. T, 143; 2 L, W. 258;42 O, 801; 
(1915) M, W, N, 621 (P. ©), 
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Will by which she directed that this house 
should be sold, that a portion of the sale 
proceeds should be devoted to the payment 
of her funeral expenses, that other pay- 
ments should be made for religious and 
other purposes from the sale-proceeds and 
that the income of the balance should be 
utilised fcr paying certain annuities and 
defraying the expenses <f certain religious 
ceremonies. ‘The learned trial Judge has 
found on the evidence of Mirza Amir Ali 
Beg himself and of Mustafa Begam that 
the lady made this Will. Here again there 
was evidence tothe contrary but the learn- 
ed Judge believed Mirza Amir Ali Beg’s 
evidence and disbelieved the evidence to 
the contrary. While we should, in any 
circumstances, have treated a finding of the 
learned Judge as to which set of witness- 
es should be believed with great respect, 
we are confirmed in accepting his conclu- 
sion by the circumstance that, as wer. ad 
it, Mirza Amir Ali Beg would have been in 
a better pecuniary position if he had not 
propounded this Will. According to our 
views heis entitled not only to his own 
share of 6-annas in his mother’s property, 
but to his father’s share of 4-annas in his 
mother's property, which would include this 
property, if it were not covered by the Will, 
He thus is entitled to 5/8ths of his mother's 
property. If the house in question were 
thrown into the estate he would have receiv- 
ed 6/8ths of its value. Under the Will 
Rs. 1,000 which is little more than 1/éths 
of the value of the house, has been left to 
pay the educational expenses of his son. 
Even apart from that consideration, we 
should not have been disposed to differ 
from the conclusion of fact of, the learned 
trial Judge. We accept his conclusion and 
find that Saiyada Begam did make the 
nuncupative Will in question. This Will is 
mentioned in the deed of gift Ex. B 3. 

These findings conclude the appeals which 
are dismissed with costs. ~ 

G, H. 

A N, A. 
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RANGOON HIGH COURT. 
SPECIAL SECOND Oivin APPEAL No. 622 
or 1926. 

July 26, 1927. 3 
Present:—Mr. Justice Maung Ba. 
MA NAN BHEIN AND anoTaER— 

APPELLANTS 
: TETSUS 
U YAING AND ANOTAER— RESPONDENTS, 

Registration Act (XVI of 1909), ss. -17 (1) (b), 49— 
Sale—Contemporaneous agreement to re-sell— Registra- 
tion—Oral agreement to re-sell, admissibility of. 

In the case of an outright sale, by, registered deed, 
an independent contract to re-sell, either oral or by 
unregistered deed, can be proved, but, where the con- 
tract’ is not an independent transaction, but forms 
part and parcel of the original transaction and the 
sale aud the contract together constitute a mortgage, 
such contract cannot be proved. |p. 483, col. 1.] 

Harkisandas Bhagwandas v. Bai Dhanu (3), follow- 
ed. 

Ma Hnin U v. Osman Gani (1), and Chaing Kywan v. 
Ma Oo (2), explained. 


Mr. On Pe, for the Appellante. 

Mr. J. R. Chawdhury, for the Respondente. 

JUDGMENT. —The appellants brought 
a suit for the recovery ofa piece of land 
valued at Rs. 2,000 on payment of Rs. 400, . 
alleging an oral agreement to re-sell. They 
admit having executed the registered deed, 
Ex. 1, dated the 19th of April, 1915. The docu- 
ment on the face of it, isan cutrigbt sale 
without reserving any right. The plaintiffs- 
appellants, however, wished to allege that 
there was an oral agreement on the part 
of the vendees to re-sell the property to 
them at any time. The learned Additional 
District Judge held that oral evidence of 
such agreement was inadmissible. He cited 
a number of rulings. However, he ap- 
parently did not fully understand the 
difference between a case where the agree- 
ment to re-sell was a distinct transaction, 
independent of the outright sale, and a 
case where the agreement to re-sell formed 
part and parcel of the orlginal transaction 
constituting the whole a mortgage by con- 
ditional sale, 

It is now urged that, taking the docu- 
ment by itself the transaction wasa sale 
pure and simple, and that the alleged 
agreement to resell formed a distinct 
transaction. But, unfortunately, the plaint 
and the evidence of the second plaintiff- 
appellant do not bear out this contention. 
Both in the- original plaint and inthe 
amended one, the following description of 
the .transaction has been given. That de- 
scription reads as follows: 

“2, That although the document was 
written in the form ofa deed of sale it wag 


~ 
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intended by the.parties prior to the execu- 
tion of the document’ and there was an 
express agreement, constituted a condition 
precedent to execution of the deed that 
the land would be returned by the said 
Ma Nan Kai to the plaintiff on payment of 
a sumof Rs. 400 to herselfor her heirs and 
legal rapresentatives,”” 
Herein my view what was intended to 


convey by this description was. that the. 


transaction was a sale only in form but not 
in reality and that the transaction intended 
was a mortgage by conditional sale. This 
construction is supported by the evidence 
of the second plaintiff-appellant, Maung Po 
Leik. The first plaintiff. appellant, Ma Nan 
Shein, is the mother, who is old and has 
not given evidence. ` 

In the very first sentence of his deposi- 
tion he said: “I mortgaged the suit land to 
Ma Nan Kai for Rs. 400 about ten years ago,” 
In the next sentence he said: “The mort- 
gaged bond was executed in Bassein.” He 
admitted that at that time the -property 
was worth about Rs. 1,600. His own wit- 
ness Maung Nyo (P. W. No. 1) states that 
he went to Po Leik to get buffalo hire; that 
Po Lsik then told him to wait till he could 
mortgage thə land; that Po Leik and him- 
self walked round the land and inspected 
it; and that he proposed that Po Liek should 
sell it to him for Rs. 1,000, when Po Liek 


replied that he wanted to mortgage the land 


and not to sell it. Itis needless to consider 
the rest of the evidence. 

It is clear from the plaint as well as from 
the evidence ofthis interested party that 
the intention was to create a mortgage by 
conditional sale. That being go, the alleged 
agreement to re-sell, being part and parcel 
of the transaction, cannot be proved. 

At first sight the rulings may appear 
conflicting, but they can be reconciled. In 
the case of an outright sale, by registered 
deed, an independent contract to. re-sell 
either oral or by unregistered deed-can be 
proved, but, where the contract is not an 
independent ` transaction, but forms part 
and parcel of the original transaction and 
together constitutes a mortgage, such con- 


tract cannot be proved. ` ; 
The ruling in the case of Ma Hnin U v. 


` 


Osman Gani (1),-of the late. Chief Court of 


Lower, Burma, iš quite correct; There it 
was held:— 


“A document . purporting to be- one ‘of 


(1) 15 Ind,-Cas, 423;5 Bur, L, T, 99, 


MANAN-BHEIN V. U YAING:. |I 
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| sale, fhough it is accompanied by acontract 


reserving. to the vendora right of re-pur- 
chase, is not on that account to be constru- 
edasifit were a mortgage. The test to apply 
is whether the relation of debtor. and cre- 
ditor subsists between the parties. -Ifthe 
relation doesnot erist then the transaction 
does not fall within thegeneral definition 
of a mortgage in s. 58 (a) of the Transfer of 
Property Act, and, therefore, cannot be re- 
garded asa mortgage by conditional sale 
within a. 58 (c).” This ruling “is not in 
conflict with theruling in Chaing Kywan v. 
Ma Oo (2). , Therecertain land was convey- 
ed by a registered deedof salè and on the 
same. day the purchaser executed an agree- 


ment to let the sellers re-purchase the 


land.at the same price within three years. 
This- agreement was not registered. Mr. 
Justice Maung Kin held that, on the facts, 
the intention ofthe parties was that the 
transaction should be a usufructuary mort- 
gage, and that the agreement should, there- 
fore, have been registered. 

The two rulings would be understood if 
the distinction already pointed out by me 
in the earlier part of this judgment is borne 
in mind, ` 

If the. facts prove that the two transac- 
tions are not distinct and independent of 
each other, but constitute a mortgage, the 
agreement.to re-sell cannot be proved for 
want of registration; but if thetwo transac- 
tions are distinct and independent’ of each 
other and the transaction evidenced by a 
registered deed is one of an outright sale, 
then; the agreement to re-sell can be proved. 
This . distinction has been recognized by a 
Full Bench of the Bombay High Court in 
Ilarkisandas Bhagwandas v. Bai Dhanu 
(3). There the following questions were 
referred to the Full Beneh:— 

“Whether when a registered deed of gale 
(A) of immoveable property worth Rs. 100 
or over is passed, and as a part of the same 
transaction, and not as an independent 
transaction, the vendee executes an un- 
registered agreement (B) to re-convey the 
property on payment. ofa certain sum of 
money, the document (B) is inadmissible 
inevidence for want of registration undef 
s. 17 (1) (b) and 6.49 ofthe Indian Regis-« 
tration Act, either z 


2) 72 Ind; Cas. 34; 11 L.B. R, 456; 1 Bur. Le J; 293; 
I. R. 1923 Rang. 52 

3) 98 Ind. Oas. 634; 50 B, 566; 28 Bom, L, R, 9545. 
L 


A. 
A. I. R, 1926 Bom. 497 (F, B.), 
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(a) where the transaction constitutes a 
mortgage, or 

(b) where it is a bona jide sale with a con- 
tract for re- purchase.” 

“Held, by the Full Bench, answering 
the question (a), that, where the transaction 
constituted a mortgage, the agreement to 
re-convey was inadmissible in evidence for 
want of registration. Held, by a majority 
of thelearned Judges answering question 
(b) that, where the transaction was a bona 
fde sale, the agreement for re-purchase 
did not require registration.” 

In the present case, from the plaint as 
wellas from the evidence of the second 
plainiifi-appellant, it would appear that the 
two transactions were not independent of 
each other but together constituted a mort- 
gage. 

In these circumstances, the suit bas been 
rightly dismissed and this appeal is also 
dismissed with costs. 


A, N. A, Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FLOM APPELLATE DECREE NO, 1586 
oF 1924. 

August 11, 1927. 

Present :—Mr. Justice Das and Mr. Justice 
Jamee. 

RAGHUNATH DAS Dares pana 
APPELLANT 
versus 
BALESHWAR PRASAD CHAUDHURI 
—PLAINTIFF AND Musammat BIBI 
NADIRAN—DHFRNDANT— 
RESPONDENTS. 

Co-sharer—Rent-suit—Liability of each co-tenant 
For entire rent—Contract Act (IX of 1872), s. 43—J oint 
promisors—Sutt against some alone:—Burden of .proof 
of separate hability. 

A decree for the whole amount ofrent can be passed 
against one of several co-tenants. |p. 487,col. 1.] 

Under s. 43 of the Contract Act, before a 
defendant can resist a suit on the ground that one of 
his co-promisors has not been impleaded, he must 


show that there was a definite contract that each . 


promisor should not be separately liable and itis not 
necessary, before a joint promisor can be separately 
sued, to tind that he had made the promise eeparately 
to the promisee. [p. 485, col. 2.] 

° [Case-law discussed.] 


Appeal from a decision of the Subordinate 
Judge, Patna, dated the 11th September, 
1924, confirming thatof the Munsif, Barb, 
dated the 19th July, 1923. 

Mr. A. K. Ray, for the Appellant. 

Messrs. L. N. Singh ard Serjoo Prasad, 
for the Respondents, 


RAGOHUNATH DAS V. BALESHWAR PRASAD. 
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JUDGMENT. 

James, J.—Thesuit out of which this 
‘appeal arises was instituted for arrears of 
rent for the years 1326 to 1329. One 
group of co-sharers in the tenancy was not 
impleaded in the suit, which was conse- 
quently decreed asa money suit by Babu 
Jamini Mohan Mukherji, Munsif of Barh, 
whose decision was affirmed on appeal by 
Jatindra Nath Ghose, Subordinate Judge. 
One of the defendant-tenants comes up in 
second appeal from that decision. 

The first ground taken on behalf of the 
appellant is that the suit ought not to 
have been decreed, because the plaintifi’s 
name was not entered in the Collector’s 
Land Register when it was instituted ; but 
his name was recorded under the Land 
Registration Act for the full share claimed 
by him, before the date of the judgment ; 
and this is sutlicient compliance with the 
law. It is argued in the second place 
that the plaintiff's collection is not separate, 
but this point is concluded by the 
findings of the fact of the Courts below. 

In the third place Mr. A. K. Ray argues 
that the suit was not maintainable in the 
aksence of certain co-sharers, heirs of the 
late Anisul Haq. He argues that the suit 
cannot be maintained otherwise than 
against the whole body of recorded tenants, 
unless it is shown that each tenant under- 
took to be liable for his full share of rent, 
relying on the decisions in the cases of 
Jogeshwar kai v. Kesho Persad Singh 
(1) and Kashi Kinkar Sen v. Satyendra 
Nath Bhadro (2). The decision in the for- 
mer case has been explained by the learn- 
ed Judges of this Court who decided the 
case of Beradar Singh v. Bacha Mahto (3), 
holding that in a case of this kind tbe 
plaintitf may obtain a money-decree. The 
jate Mr. Justice Mookerji in Kashi Kinkar 
Sen's case (2) lays down the principle 
that before one of two or more joint pro- 
misors can ke sued on a joint contract, 
it must be ascertained that each of the 
joint promisors has in addition separately 
made the same promise to the same pro- 
misee. The learned Judge points out that 
in sucha case there are ın addition to the 
joint promise which has been made by all 
of the promisors together, several promises 
made by each of them separately ; and each 


(1) 37 Ind. Cas, 262; 1 P. L, J. 160. 

(2) 7 Ind. Cas. 840; 12 0. L.J. 015 15 0. W.N, 191, 

(3) 54 re Cas. 39; (1920) Pat. 9; 5 P. L, J. 3231 
P. L.T, 
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several liability. He goeson to say that 
in such a contingency, all ‘or any of the 
promisors may be sued at the option of 
the promises. in respect of a joint and seve- 


ral liability, and separate actions may be . 


brought against each; in the eventof the 
death of any of them, the persons represent- 


ing the deceased are liable jointly and - 


severally with the survivors. The latter 
part of this proposition certainly follows 
from the rule in Burns v, Bryan (4) which 
together with the case of King v. Hoare (5) 
is cited by the learned Judge in support 


of it; although the rule in Burns v. Bryan (4) 


cannot apparently have any bearing upon 
ordinary rent suits under the Bengal 
Tenaney Act. The decision in King v. 


Hoare (5) does not lay down the rule that. 


one of the two joint debtors cannot. be 
separately sued; the rule is thata judg- 
ment recovered against one of themis a 
bar to an action against the other. This 


rule could apparently have had no applica- 


tion in Kashi Kinkar Sen’s case (2), in which 
no decrees has been obtained against any co- 
sharer other than the appellant himself. 
But whether it would otherwise have appli- 
ed to that case or not, the enactment of 
a. 43 of the Indian Contract Act had long 
ago made the rule in King v. Hoare (5), 
with its subsequent development in Eng- 
lish cases, inapplicable in India, as was 
clearly explained by Chief Justice Strachey 
of the Allahabad High Court in the case 
of Muhammad Askari v. Radhe Ram Singh 
(6) which has subsequently been approved 
by the other High Courts inIndia. The 
learned Chief Justice's decision in this mat- 
ter is clear 


“ The result is, first, that the doctrine of 
King v. Hoare (5) and Kendall v. Hamilton 
(7) depends on the ordinary right possessed 
by a joint contracter in England to have 


all the co-contractors joined as defendants. 


in a suit on the joint obligation ; secondly 
that the rule is not applicable where the 
liability sought to be enforced is joint and 
several. That being so, how does the mat- 
ter stand in India? Section 43 of the 
Contract Act provides:—‘ When two or 


a (1887) 12 A. C. 184. 
(5) (1844) 13 M. & W. 494; 2 D. & L. 382: l4 L.J. 
Ex, 29;. 8 Jur. 1127; 153 E. R. 206; 67 R. R. 694. 

xO 22 A. 307; A. W. N. (1900) 73; 9Ind. Dec. (x. s.) 
1236. h ; 

(7) (1879) 4 A. O. 504; 48 L. J. Q. B. 705; 41 [L. T. 
418; 28 W. R. 97.. 
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India. ” | 

With all respect to the eminent J udge. 
who decided Kashi Kinkar Sen’s case (2), it 
appears to us that he was in error in think- 
ing that it was necessary, before a joint 
promisor could be separately sued, to find 
that he had made the promise separately. 
to the promisee. By the provisions of s. 43 
of .the Contract Act, before he can resist 


‘a suit in which his co-sharer is not im- 


pleaded, he must show that theré was de- 
finite contract that each promisor should 
not be separately liable, which igs altogether. 
a different matter. l 

The next precedent relied upon in Kashi 
Kinkar Sen’s case (2) is the case of Rup 
Narain Singh v. Jagoo Singh (8) which. 
would have been in point, if it had not been. 
decided before the enactment of the Indian 
Contract Act. The next case cited is that 
of Khetter Mohan Pal v. Pran Kristo Kabi- 
raj (9), where it was'held that in a suit for 
rent of a patni tenure, ib was not the duty. 
of the landlord to implead the heirs of a 
deceased dar patnidar whose names had not 
been_notified to him, with the im plication 
that if he impleads any heirs, he should 
implead all heirs whose names have been 
notified tohim. Thenext case cited is that 
of hamtaran Chatterji v, Asmatullah Sheikh: 
(10) in which one of several joint tenure- 
holders had executed a kabuliyat for the 
entire tenure in which the other tenure- 
holders did not acquiesce; and it was ruled 
that the tenant who had executed the 
kabuliyat was not bound in excess of his 
share and he was,not liable for the wholg 
of the enhanced rent agreed upon. It-was 
found asa-fact in that case that there was 
no joint contract, and that the other co- 
sharers had not undertaken to pay the 
rent .which the -first cco-sharer had ac- 
cepted. 


(8) 10 W. R. 304. 
(9) 3 C. W. N. 871,” 
(10) 6 0. W. N. 111. 
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The next case relied upon by the late Mr. 
Justice Mookerjiis thatof Ananda Kumar 
Naskar yv. Hari Das Haldar (11), a case in 
which several ratyats were sued, but one co- 

. Sharer was omitted. The holding was brought 

to sale in execution of the decree, and it was 
held that the title of the omitted tenant 
had not passed by the sale; that-is to 
say, the decree was not a rent-decree but 
a money-decree. But itis to be remarked 
thatit was not held that thesale was in- 
valid so far as the title of the impiéaded 
tenants was concerned, so that this de- 
cision was strictly against the view 
ultimately taken in Kashi Kinkar Sen's 
ease (2), 

The next ruling cited in support of the 
decision in the case under discussion is 
that of Abdul Rab Choudhury v. Eggar (12) 
wherein it was held that where persons 
liable to pay rent were mutwallis: they 
must all be brought before the Court as 
defendants in a suit for rent, on the ground 
that they stood in the position of trustees, 
and since they were trustees they should 
all be made parties in a suit brought 
against them as such. The decision would 
appear to have no bearing on a case where 
ordinary ratyats holding in joint or com- 
mon tenancy are sued for rent. The learn- 
ed Judge in the case under discussion next 
proceeded to discuss the case of Jogendra 
Nath Roy v. Nagendra Narain Nandi (13), 
wherein it was definitely laid down, in a case 
in which process had not been served on some 
of the raryats, that a suit for rent against 
some of several joint tenants was maintain- 
able, because they were jointly and severally 
liable. The learned Judges there pointed 
out to hold one of severalsuch tenants to 
be liable only for his own share of the 
rent would be directly opposed to the 
policy laid down in s. 88 of the Bengal 
Tenancy Act. The late Mr. Justice Mooker- 
ji remarked that the question raised in 
Kashi Kinkar Sen's case (2) was of an 
entirely different character,-the point be- 
ing not whether each ofthe tenants was 
liable for his share of.the rent, but whe- 
ther they were jointly liable as they as- 
serted or severally liable for the whole 
rent as the landlord contended; but with 
all respect to the learned Judge, we are 
unable to gee that the question in Kashi 


(11) 27 O. 545; 4 C. W.N. 608; 14 Ind. Dec. (N. 8.) 
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(12) 350. 182; 12.0. W. N. 160, 
(13) 11 O. W, N. 1026. 
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Kinkar Sen's case (2) was in any respect 
different from that in Jogendra Nath’s case 
(13). The learned Judge next discusses 
the case of Rameshwar Singh v. -Jaideb 
Jha (14) in which Chatterji and Vincent, 
JJ., held definitely that it was competent 
to the plaintiff to maintain his suit against 
any number of several tenants.’ Mr. Justice 
Mookerji disposed of this case on the 
ground that the earlier decisions to which 
reference was made in Kashi Kinkar 
Sen's. case (2) had not been brought to 
the notice of the Court; but we cannot 
believe that if these decisions had been 
brought to the notice of Ohatterji and 
Vincent, JJ., their Own decision would 
have been affected thereby; because these 
decisions appear to us, with the exception 
of asingle decision of adate before the 
enactment of the Indian Contract Act, 
to have no direct bearing upon the point 
at issue in Rameshwar Singh's case (14). 
Mr. Justice Mookerji then proceeded to 
justify his decision on two grounds, the 
first being that the omitted defendants 
might subsequently deny that rent was 
payable at the rate then claimed by the 
landlord, and he could not pronounce 
judgment against the defendant who was 
on the record, in view of the fact that 
he might find difficulty in obtaining con- 
tribution from bis co-sharers. In the pecu- 
liar circumstances of Kashi Kinkar Sen's 
case (2), where the first defendant was held 
bound by an entry in the Road Cess Return, 
while the suit against the other tenant-de- 
fendants was dismissed, there might have 
heen some justification, on the strength of 
the ruling in the case of Ram Taran Chet- 
terjeev. Asmatullah Sheikh (10), for a decree 
limited to the defendant’s share of the rent, 
though we do not agree that such a course 
would have been justified, far less that 
such an argument afforded justification for 
the dismissal of the whole suit. The second 
independent ground taken by the learned 
Judge was that the tenancy was an ances- 
tral one, the tenantsin occupation wererepre- 
sentatives of the original tenant; and that 
it could not be assumed, even if one of the 
several joint tenants was liable for the 
whole rent, that on his death every one of 
his heirs would be liable for the whole 
rent. In support of this view that the 
heirs really constitute one body the learned 
Judge cites the case of Ahinsa Bibi v. Ab- 


(14) 6 Ind, Cas. 387; 12 O, L. J. 591. 
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dul Kader Sahib (15), wherein a suit was, 
instituted by the legal representatives of a 
deceased partner in a trading partnership 
against the surviving partners and repre- 
sentatives of the other deceased partner 
for an account, but nothing in the decision 
in that case appears to us to be properly 
applicable to occupancy raiyats succeeding 
to their ancestral holding and inheriting the 
right to occupation of the holding with the 
ancestor's liability to pay rent. It appears 
to us, therefore, that the decision in 
Kashi Kinkar Sen's case (2), cannot be 
taken as affording authority for the 
view that the liability of co-sharers of 
an ordinary holding to pay rent to the land- 
-lord is not joint and several; and we con- 
sider that the correct view was expressed 
by the Acting Ohief Justice of the Calcutta 
High Court andSharf-ud-Din, J.,in Jogendra 
Nath Roy’s case (13), and Chatterji and Vin- 
cent, JJ. in Rameshwar Singh’s case (14). 

For ourselves we are bound by the deci- 
sion of this High Court in the cases of 
Kesho Prasad Singh v. Shamnandan_ fat 
(16) and Hirday Narain Singh v. Jugal 
Prasad Singh (17), in which it was held that 
a decree for the whole amount of rentcan be 
passed against one of several co-tenants. 
The decree of the lower Court in the pre- 
sent case is expressly a money-decree and 
not a rent-decree ; and there does not ap- 
pear to beany ground for holding that the 
decision of that Court was not correct. The 
decree of the lower Court is accordingly 
affirmed and the appeal is dismissed with 
costs. 

Das, J.—I agree. 

B. K.P. 

A. N. A. 

(15) 25 M. 26. i 

(16) 94 Ind. Cas. 28; (1926) Pat. 81; 5 Pat. 233; 7 P. 
L. T. 628; A. I. R. 1926 Pat. 504. 


(17) 97 Ind. Cas. 373; A. I. R. 1927 Pat. 2; § P. L. T. 
. 201. 


Appeal dismissed. 


RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL APPEAL No. 121 
OF 1927. 

July 27, 1927, 

Present:—Mr. Justice. Maung Ba. 
MAUNG E PE AND OTAERS — PLAINTIFFS 
— APPELLANTS 
versus 
C. SIN THUN—Derenpanr—ResponpDENT. 

Transfer of Property Act (IV of 1882), ss. 36, 51— 
Decree for pre-emption—Appeal—Delivery of property 
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to pre-emptor during agricultural year—Apportion- 
ment of profits between pre-emptor and vendee. 

The ‘defendant purchased a piece of land. The 
plaintiff brought a suit for pre-emption and obtained 
a decree. The defendant appealed and during the 
pendency of the appeal cultivated the land. In appeal 
the decree was confirmed with a slight modification 
and possession was delivered tc the plaintiff during the 
middle of the agricultural year. The defendant had 
reaped the crops and the plaintiff sued to recover 
the amount ofcrops realised by the defendant: 

Held, (1) that the defendant was not entitled to 
appropriate the whole crops under s. 51 of the Trans- 
fer of Property Act; [p. 488, col. 1.] 

(2) that the plaintiff was also not entitled to claim 
the whole crops as the defendant's appeal was not 
quite unnecessary; [1bid.] 

(8) that the proper procedure was to apportion the 
rent between the parties in accordance with the 
principle underlying s. 36 of the Transfer of Property 
Act. [p. 488, cols. 1 & 2.] 


Mr. Thein Maung, for the Appellants. 
Mr. Clifton, for the Respondents. 


JUBDGMENT.—This isan appeal from 
a judgment and decree of the District Court 
of Tavoy, dismissing the plaintiff-appel- 
Jants’ suit for recovery of 450 baskets of 
paddy, or, its value, Rs. 765, as rent. 

The facts leading up to that litigation 
are briefly as follows: — 

The defendant-respondent O. Sin Thun’s 
mother, Ma Kho, bought a piece of paddy 
land from Po Thaung, and the plaintiff- 
appellants brought a suit for pre-emption 
and obtained a. decree. That decree was 
passed on the 13th of March, 1923. There 
was-then an appeal to the District Court 
of Tavoy, and the appeal was dismissed on 
the 3lst of May, 1923, There was a second 
appeal to this Court, and the decree was 
confirmed with some slight modification on 
the 3lstofJuly, 1924. During the pendency 
of that appeal, the defendant-respondent, ©. 
Sin Thun, cultivated the suit land with 
paddy. Hethen applied to the trial Court 
for permission to enter upon the land and 
reap his crops. That application was re- 
jected, but, on appeal to the District 
Court, the learned District Judge passed 
the following order on the 3rd of December, 
1924:— 

“Section 51, Transfer of Property Act, 
would, therefore, apply. Applicant should 
be given free access to the land in order 
to reap his crops and remove whatever huts 
he may have erected on the land.” 


In pursuance of that order he gathered 
the crops. Finally when the plaintiff appel- 
lants won their appeal in this Court, they 
filed the present suit for “rent” out of which 


this appeal has arisen. ss 
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The learned District Judge of Tavoy 
accepted the view of his predecessor, re- 
garding the applicability of s. 51 of the 
Transfer of Property Act and dismissed the 
suit. It is now urged- that that section is 
not applicable. I am of opinion that the 
contention is quite correct. Clause (d) of 
s, 2 of the Transfer of Property Act clearly 
States that, save as provided by.s. 57 and 
Chap. IV of this Act, nothing in the Act 
shall be deemed to affect any transfer by 
operation of law, or by,or in execution of, 
a deeree or order of a Court of competent 
jurisdiction. 

In the present case, the transfer was not 
a voluntary one, but a forced one in execu- 
tion of adecree. Apart from this,s.51 of 
the Transfer of Property Act does not 
strictly cover such acase. That section is 
intended to deal with improvements 
a by bona fide holders under defective 
title. 

In the present case the title acquired by 
the first purchaser could not be considered 
as defective. The plaintiff-appellants were 
only considered to have a prior right to 
purchase the property. 

The only point which remains to be con- 
sidered is whether the present suit can be 
treated as one for mesne profits. The land 
was not leasedout to any tenant and no 
rent was recoverable. The grievance of 
the plaintiff-appellants was that, had not 
the other party come up to the High Court 
on second appeal, they would have obtained 
possession ofthe land some time in 1923. 
The learned Counsel for the defendant- 
respondent urges that it could not be said 
that his client had come up to the Court 
unnecessarily, because there were certain’ 
defects in the decree of the lower Court 
which had to be removed. 

There can be no doubt that, the plaint ig 
very defective; but, when it is read as a 
whole, it appears to be one for mesne 
profits, although the words “wrongful 
possession” have not actually been used. 

The next question is whether the plaint- 
iff-appellants are entitled to the whole 
afnount claimed, or only to a proportionate 
share, because the delivery of the land 
took place during the agricultural season of 
1924. Although 5. 36 of the Transfer of 
Property Ast is not strictly applicable, still 
its principle can be applied if the plaintiff 
appellants are entitled to any equity. See- 
tion 36 of the Transfer of Property Act 
says that, as between the transferor and 
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transferee the rent shall be deemed to 
accrue due from day to day, and to be ap- 
portionable accordingly. 

In this connection it has been urged 
that the defendant-respondent is not entitl- 
ed to any share on account of his conduct, 
In support of thisa ruling of Mr. Justice 
Lentaigne in U Kyaw Zan v. Ah Doe (1), 
(Special Second Civil Appeal No. 264 of 
1923) has been cited. There the learned 
Judge held that, where the landlord has 
equities in his favour, a claim for appor- 
tionment may be made. 

In the present case I agree with the learn- 
ed Counsel for the defendant-respondent 
that the second appeal could not be con- 
sidered as quite unnecessary. , 

In these circumstances, both parties, in 
my opinion, should get a share in the mésne 
profits: The amount claimed, viz., 450 
baskets of paddy, appears to be reasonable. 
As it is difficult to find out the actual com- 
mencement of the agricultural season in 
the Tavoy District, it may be fair to appor- 
tion the amount half and half. 

I accordingly set aside the decree of the 
District Court and pass a decree for 225 
baskets of paddy, or its value Rs. 382-8-0 
with costs on that amount throughout. 

A. N. A. ; Decree varied. 

(1) 84 Ind. Cas. 77; 3 Bur. L. J. 151; A. I. R. 1924 
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LAHORE HIGH COURT. 
Seconp Oivin Appwat No, 2030 or 1923. 
April 1, 1924. 

Present: —Mr, Justice Le Rossignol. 
LAKHA—DsrFENDANT—APPELLANT 
versus 
KHUSHI RAM AND OTHERS— PLAINTIFF3 
— RESPONDENTS, 

Punjab Tenancy Act (XVI of 1887), ss. 45 (6), 77 
(3) (d)—Dispossession of tenant—Iailure of tenant to 
establish his right in Revenue Court—Suit in Civil 

Court, maintainability of. 

A dispossessed tenant who has failed in a suit 
under s. 45 (6) of the Punjab Tenancy Act or has 
failed to avail himself of the remedy therein provid- 
ed isnot entitled to institute a suit in a Civil Court 
to establish tenancy rights inasmuch as such suits 
are barred from the cognizance of Civil Courts by 
s. 77 (3) (d) of the Act. 

Second appeal from the decree of the 
Additional District Judge, Ferozepore, 
dated the 6th July, 1923. 

Lala Shaukat Rat, for the Appellant. 

Lala Fakir Chand, for the Respondents. 
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JUDGMENT.—The plaintiffs-reapond- 
ents in this and the connected appeal 
replied to a notice of ejectment from the 
land in suit by instituting a suit under 
g. 45 of the Tenancy Act in the Revenue 
Courts, and alleging that they were not 
tenants-at-will but occupancy tenants. They 
failed and were ejected. 

They then asked for possession on the 
same ground from the Civil Courts, and 
have been given decrees by the Courts 
below. 

The defendant-landlord appeals to this 
Court and the first and main matter for 
decision is whether the Civil Courts have 
jurisdiction in such cases. 

The learned District Judge has relied 

on Kharku v. Dittu (1) which follows J ott 
v. Maya (2) and Kesar Singh v. Nehal 
Singh (3): 
Now Kesar Singh v. Nehal Singh (3) is 
no authority for the proposition that a 
dispossessed tenant who has failed in a 
suit under s. 45 (6) of the Punjab Tenancy 
Act or bas failed to avail himself of the 
remedy therein provided, has apy remedy 
inthe Civil Courts, all that it lays down 
is that in such a case, he cannot be any 
longer rega:ded as a tenant, his remedy 
in the Revenue Courts has been exhausted 
and apy remedy (if any) open to Lim must 
be sought in the Civil Courts. 

But this does not justify the conclusion 
that he may establish a tenant right in 
the Civil Courts. Such suits are barred 
from the cognizance of the Civil Courts 
by s. 77 (3) (d) of the Punjab Tenancy 
Act and Akbar Hussain v. Karam Dad 
(4) is conclusive on the point. 

"I accept the appeal and dismiss the suits 
with costs throughout. 


A. N. A, 

(1) 70 P. R. 1893. 
(2) 44 P. R. 1891. 
(3) 45 P. R. 1891. 
(4) 48 Ind. Cas. 8; 90 P. R. 1918 (F. B)). 


MADRAS HIGH COURT. 
FULL BENCH. 

REFERRED Cass No. 16 oF 1926. 
September 5, 1927. 
Present:—Sir William Watkins Phillips, KT., 
Officiating Chief Justice, Mr. Justice 
Ramesam and Mr. Justice Beasley. 

Tur COMMISSIONER or INCOME- 
TAX, MADRAS—REFEbBIXG OFFICER 
versus 
YAGAPPA NADAR—ASSESSEE. 
Income Tax Act (XI of, 1922), 8.82 (1)+-Income 


Appeal accepted. 


COMMISSIONER OF INCOME TAX V. YAGAPPA NADAR, 
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derived from toddy from trees in Government assessed 


„lands, whether agricultural income. 


Income derived from toddy is agricultural income 
when itis received by the actual cultivator, whether 
owner or lessee of the land on which the trees grow. 
Tf the income is obtained by a person who has not 
produced. the trees from which the toddy is tapped, 
or has not done any agricultural operation whereby 
those trees have been raised, it is not agricultural 
income within the meaning of the Act. [p. 490, col. 


1] 

Case stated under s. 2 (1) Act XI of 1922 
by theCommissioner of Income-tax, Madras, 
referring the following question “Whether 
toddy extracted from cocoanut trees situate 
on Jands assessed to Government revenue 
is or is not agricultural income within the 
meaning of s. 2 (1) and whether the Income 
Tax Act applies to profits derived from the 
saleof such toddy.” l 

Mr. M. Patanjali Sastri, for the Refer- 
ring Officer. 

Mr. K.S. Jayarama Iyer, for the Assessee. 

JUDGMENT.—The question referred 
by the Income-tax Commissioner is “whe- 
ther toddy extracted from cocoanut trees 
situate on lands assessed to Gcvernment 
revenue is or is not agricultural income 
within the meaning ofs. 2.(1) and whether 
the Income Tax Act applies to profits de- 
rived from the sale of such toddy.” - 

It is contended for the petitioner that he 
as lessee of the trees is entitled to treat the 
income derived from the toddy which is 
produced from these trees as agricultural 
income. The juice which by contact with 


‘airin time becomes toddy isa preduct of 


there cccoanut trees and it is contended 
ihatas such it is an agricultural product. 
That undoubtedly is ‘so, and the income 
derived therefrom by the person who has 
produced that product by agricultural 
operations would be agricultural income, but 
it does not at all follow that ifhe sells the 
juice to another person and that person 
makes an-income by again selling that 
product, the latter income is agricuitural 
income. Ordinarily, it would certainly not be 
agricultural income unless it could be shown 
thatthe second seller had obtained his in- 
come by agriculture that is to say, he must 
shew that he has either as owner or as lessee 
done some agricultural operation by reason 
of which he become possessed of the toddy 
and, therefore, is entitled to treat the pro- 
eeeds as income from agriculture. It is 
contended here that the petitioner is the 
lessee of the trees, but admittedly not of 
the land on which they stand, ltis very 
doubtful whether it is possible to have a 
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lease of the trees without the land on which 


they stand. Under the Transfer of Proper-’ 


ty Act leasesare only inrespect of immove- 


able property and no instance ofa lease 


of moveable property has been suggested 
to us. No interest in the land has been 
transferred here andit would appear that 
what the petitioner has obtained is a mere 
license to tap the trees and draw the juice. If 
thatis so, the mere fact that he has to water 
the trees (and this is not provedto be the 
case) shows only that the watering is one 
of the conditions of his license and not an 
act whereby theagricultural produce had 
been raised, for that was raised before he 
obtained his license. 
case have not been put before us by the 
Commissioner, we must give a general 
answer as follows:— 

‘Income derived from toddy is agricul- 
tural income when if is received by the 
actual cultivator, whether owner or lessee 
of the land onwhich the trees grow. Jf 
the income is obtained by a person who has 
not produced the trees from which the tod- 
dy is tapped, or has not done any agricul- 
tural operation whereby those trees have 
besn raised, if is not agricultural income 
within the meaning of the Act.” 

Counsel's fee Rs. 250 will be paid accord- 
ing to the result of the disposal of the 
petition. 

V. N. V. 

A N. A, 


Reference answered, 


OUDH CHIEF COURT. 
Frrest Orvik Appean No. 115 of 1926. 
August 26, 1927. 
Present :—Mr. Justice Hasan and Mr. 

Justice Misra. 

AGHA MOHAMMAD IBN AL[—PLAINTIFF 
—APPELLANT 

VETSUS 
N. ZOHRA BEGUM SAHEBA AND OTHERS— 
DeFENDANTS — RESPONDENTS. 

Muhammadan Law—Acknowledgment of legitimacy 
~~Marriage between parents disproved by direct evidence 
—Acknowledgment, effect of. 

An acknowledgment of sonship cannot confer the 
status of legitimacy ‘on the son where there is direct 
evidence to show that his mother was not legally 
married to his father, but was, on the other hand, the 
legally wedded wife of another person at the time of 
her alleged marriage with his father. [p. 494, col, 
2; p. 495, col. L; | 

Habibur Rahman Chowdhury v. Altaf Ali Chow- 
dhury (1), followed. 
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Appeal against the decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
the 29th April, 1926, 

Messrs. Ghulam Hasan and Salig Ram, 
for the Appellant. 

Messrs. Moti Lal Nehru, M. N. Chak and 
Mirza Abid Husain, for the Respondents. 

JU DOGMENT.—This is the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Lucknow, dated the 
29th of April, 1926 

The relief for which the suit out of 
which this appeal arises was laid was one 
of declaration as to the plaintiff's status 
ofa legitimate son of one Agha Ali Ibn 
Mubammad alias Chhajjan Saheb deceased. 
There was also an incidental relief for 


‘possession of certain moveable property 


alleged to have been owned by the afore- 
mentioned ChhajjanSaheb The suit in re- 
spectof both the reliefs has been dismissed 
by the Court below. 

The defence was the denialof the status 
for which the relief- was claimed. As a 
substantive plea in defence it was said that 
the plaintiff's mother, Kazmi Begum, could 
not lawfully marry Chhajjan Saheb on 
the date on which the marriage is alleged 
to have taken place by the plaintiff for 
the reason that on that date’ she occupied 
the position of the married wife of one 
Ohhote. Astothe moveable property its 
title in Chhajjan Saheb was not admit- 


- ted. 


The plaintiff's caseon the question of 
Kazmi Begum's marriage with Chhajjan 
Saheb is that she was married to him in 
the mutaa form, the parties being Shias 
amongst whom temporary marriage or 
marriage in mutaa form is permissible, 
that the period for which this marriage 
was to subsist was fixed at :0 years and 
that the dower, prompt, was also fixed at’ 
the sum of Rs. 1,000, which amount imme- 
diately after the celebration of marriage 
was paid to Kazmi Begum's parents. The 
marriage is said to have taken place some 
time in the year 1994, As apart of this 
substanti\e case it was stated on behalf of 
the plaintiff by his Pleader on the 17th of 
July, 1925, before the trial Judge that the 
alleged marriage had taken place at the 
house of Chhajjan Saheb in Mohalla Tir- 
micigunj in the City of Lucknow and 
that there was no Qazi, that there were no 
Vakils and no witnesses to this marriage. 
Kazmi Begum's descent was claimed from 
one of the Kings of Oudh, Shujauddaula, 
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and it was stated that her father was one 
Nawab Agha Mehdi, and mother one 
Sughra Begum. As a-rejoinder to the 
plea in defence that Kazmi Begum was 
the wife of Chhote onthe date of the alleg- 
ed marriage, it was stated that she was 
never married to any other person. 

On the above pleadings the trial Court 
framed the following issue :— 

1. (a) Was Kazmi Begum married to 
Agha Ali Ibn Mohammad in the mutaa 
form and was the plaintiff born of the 
union ? 

(b). Ifso, was Kazmi Begun the mar- 
ried wife of one Chhote when she contract- 
ed the mutaa ? 

There were four more issues but they 
were subsidiary and are of no importance 
whatsoever having regard to the findings 
of the trial Court on the first issue, 
and our own opinion in respect of that 
issue. 

The pleadings as summarised by us at 
the outset of this judgment and the frame 
of the issue, which we have just now quot- 
ed, make it perfectly clear that the trial 
Court hada pure question of fact for de- 
cision in this case and that we in appeal 
are called upon to decide the same question 
of fact and no more. ; 

In proofof the allegation that there was 
a marriage in the mutaa form between 
Kazmi Begum, the plaintifs mother, and 
Chhajjan Saheb oral evidence was produced 
on behalf of the plaintiff. The evidence 
is direct as tothe factum of the alleged 
marriage but, it may at once be stated, is 
scanty. The first witness on the pvint 
under consideration is the plaintiff's 
mother, Kazmi Begum. The only other 
witness in the same connection is Kazmi 
Begum’s sister, Mustafa Begum. Then 
there is some evidence coming out of the 
lips of witnesses as to admissions made 
by Chhajjan Saheb and as to treatment 
meted out by him in the early days of this 
alleged union. The other class of evidence 
on which the plaintiff relies ir proof of his 
case consists of certain statements made 
by acts of the grandfather of Chhajjan 
Saheb from time to time bearing on the 
question as to whether Kazmi Begum and 
Chhajjan Saheb stood in the relation of 
wife- and husband to each other. Indeed 
the plaintiff's case as presented to us in 
appeal was mainly made to rest on these 
acts and statements. The learned Addi- 
tional Subordinate Judge has very careful- 
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ly considered all the evidence which, the 
plaintiff produced and relied upon in 
support of the relief for which he laid 
claim. 

The evidence which we have put under the 
category of direct evidence as to the factum 
of the mutaa has been unhesitatingly and 
with an expression of strong opinion re- 
jected by the Court below as unreliable. 
As to the evidence of admissions and 
treatmenton the part of Chhajjan Saheb 
the learned Additional Subordinate Judge 
has said very little and the reason forso 
doing is clear. There is hardly any such 
evidence which deserves consideration. In- 
deed at the hearing of the appeal before us 
noattempt was made to rely on that class 
of evidence. Not only that, but it was 
argued that the absence of such evidence 
was natural in the circumstances ofthe case. 
To this“zmatter we will have occasion to 
advert laterin some great detail. As to 
the declarations of the grandfather of 
Chhajjan Saheb, the learned Additional 
Subordinate Judge has given full weight 
tothem and we are of opinion that he 
has done so rightly. What that evidence 
codsists of we will state hereafter. In this 
part of our judgment we desire to empha- 
sizə the fact that the learned Additional 
Subordinate Judge has devoted his mind 
to the case with exercise of great labour, 
judgment and discrimination and after 


-baving done all this has come to the con- 


clusion that the issue must be decided 
against the plaintiff and he has accordingly 
decided it inthat way. 

On the question raised in defence as to 
whether Kazmi Begum was the married 
wife of Chhoteon the date ofthe alleged 
mutaa with Chhajjan Saheb the evidence 
tendered on behalf of the defendants is 
mainly direct and consists of the statements 
of four- witnesses. Having regard to the 
character of the witnesses and their posi- 
tion in life it would have been difficult 
for the learned Additional Subordinate 
Judge as it would have been difficult for us 
to accept the testimony of these witnesses as 
suffictent proof of the plea raised in de- ° 
fence. He, however, seems to have been borne 
down as we have felt to have been borne 
down by certain documentary evidence on 
the record in support of the plea now being 
considered. But for this support we con- 
fess we would have found for ourselves 
exceedingly difficult to hold that the plea 
was well-established. The criticism against 
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the testimony of the witnesses who gave 
evidence in this behalf is cogent but it is 
well-answered by the peculiar circumstan- 
ces of the case. What those circumstances 
are we will have to state with some details 
when we come to consider the evidence 
specifically. The learned Additional Sub- 
ordinate Judge has in his well-reasoned 
judgment recognised the fores of that 
criticism and has endeavoured, we venture 
to think, successfully in meeting it. His 
final conclusion on that question is that 
the plea has been established. 

The finding of the learned Additional 
Subordinate Judge that the alleged mutaa 
mariage between Chhajjan Saheb and 
Kazmi Begum is not proved and that,. on 
the other hand, it has been disproved and 
his further findings that the alleged mar- 
riage between Chhote and Kazmi 
Begum andits continuance on the date of 
Kazmi Begum's marriage with Chhajjan 
Saheb are now challenged before us and 
we are asked to reverse those findings. 

[Their Lordships then referred to the evi- 
deace and proceeded:—] 

We, therefore, in agreement with the 
learned Additional Subordinate Judge 
entirely disbelieve the evidence produced 
by the plaintif in proof of the alleged 
mutaa marriage between Kazmi Begum and 
Obhajjan Saheb in the year 1899. 

The defendants have given evidence to 
support their positive ease that there was 
no marriage between Kazmi Begum and 
Ohhajjan Saheb. 

xX * “Of $ x * x 

As to the evidence of treatment accorded 
to the plaintiff himself itis admitted that 
there is no evidence of any reliable character 
showing the conduct of Onhajjan Saheb to- 
wards the plaintiff. Itis argued that in the 
circumstances of the case we should not 
expect evidence of overt acts on the part of 
Chhajjan Saheb in the lifetime of his grand- 
father, Agha Mehdi Hagan Khan. We ap- 
preciate the force of the argument. The 
evidence of treatment, therefore, is almost 
exclusively confined to the acts of Agha 
Mehdi Hasan Khan after the death of 
Chhajjan Saheb. This evidence is mainly 
furnished by the entries in his diary (Ex. 8), 
Extracts from this diary are Exhibts W and 
Z2. Exhibit W shows thatthe plaintiff when 
he fell ill was brought over to the precincts 
of the mahal where Agha Mehdi Hasan Khan 
himself lived and was well looked after there 
during his illness by the said Agha. The 
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. entries certainly prove that the old gentle- 


man had feelings of affection for the little 
boy. This evidence is supplemented by the 
evidence contained in Exhibits 4 and 5. 
These are pay bills of the establishment of 
Agha Mehdi Hasan Khan, the former for 
the months of March and April, 1916, and 
the latter for the months of April, 1911, and 
January, 1912. They show that teachers 
and servants were employed . for Kazmi 
Begum’s son, who is described generally in 
these papers as Agha. 

There can be little doubt that after the 
death of Chhajjan Saheb, Kazmi Begum’s 
son, the plaintiff, was taken up by the ° 
members of the family as one of them, 
After the death of Ghhajjan Saheb there 
was no male member left in the house with 
the exception of the old gentleman. The 
family members either believed that the 
little boy was really the offspring of the de- 
ceased Chhajjan Saheb or they treated him 
as such evén in the absence of that belief. 
That the plaintiff was bornin one of the houses 
of Agha Mehdi Hasan Khan; and that 
Kazmi Begum bécame pregnant after she 
had taken service in the mahal and while 
she was serving as an attendant on Obhajjan 
Saheb were matters beyond all doubt. ‘For 
one reason or another, Kazmi Begum’s 
illegitimate child was clearly raised to the 
status of a son of Chhajjan Saheb: and this 
accounts for his pet name Chhabban Saheb 
as also for his real name Agha Mohammad 
Ibn Ali, 

The climax was reached when Agha 
Mehdi Hasan Khan intimated after the 
death of Chhajjan Saheb to the Wasika 
authorities that ‘Mirza Agha Mohammad 
lbn Ali,son of Agha Ali Ibn Mohammad 
deceased, aged 8 years (meaning thereby 
the plaintiff) was one of his heirs along 
with his two granddaughters.” Zohra 
Begum and Mehdi Begum (defendants Nos, 
hand 2 respectively). This is proved bya 
certified copy ofthe wirasainama filed in 
the Wasika Office onthe 3rd of November, 
1909, (Ex. 9) by one Peare Saheb, agent of 
Nawab Mehdi Hasan Khan. It bears the 
signature of Mirza Mehdi Hasan Khan in 
his own handwriting. The Original is in 
the Wasika Office and was seen by the 
learned Additional Subordinate Judge. Its 
genuineness was accepted before us on all 
hands. 

On consideration of the evidence adduced 
by the plaintiff we have recorded the find- 
ing in agreement with the trial Court that 
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the plaintiff has failed to prove the alleged 
mutaa between Kazmi Begum and Chhajjan 
Saheb. On consideration of the evidence 
led by the defendants we have also recorded 
the finding and again in agreement with 
the trial Court that the connection between 
Chhajjan Sahib and Kazmi Begum was illi- 
cit and lastly we have just now recorded 
the finding that Agha Mehdi Hasan Khan 
accorded to the plaintiif the status of an 
heir-at-law to his own estate. If on the 
direct evidence as to the performance of 
the alleged mutaa and, on theother hand, as 
to the continued illicit connection between 
Chhajjan Saheb and Kazmi Begum had 
we entertained any doubt on the question 
of the plaintiff's legitimacy we would have 
been inclined to decide that question in 
favour of the plaintiff by the force of the 
evidence of treatment on the part of Agha 
Mehdi Hasan Khan. But as already stated, 
we r> quite clear, in our judgment, that 
there was never any legal connection be- 
tween Chhajjan Saheb and Kazmi Begum. 
The conclusion at which we have reached 
18 consistent with the other conclusion 
arrived at by the learned Additional Sub- 
ordinate Judge on the second question of 
fact as to whether Kazmi Begum was or was 
not the married wife of Chhote at the time 
when the alleged mutaa between her and 
Chhajjan Saheb is said to have taken plaee, 
The conclusion of the Court below is that 
Kazmi Begum wes the wife of Ohhote at the 
aforesaid time. We have already expressed 
our agreement with this conclusion of the 
learned Additional Subordinate ` Judge. 
Obhote was the brother of two sister 
prostitutes of Lucknow, Biggan and Lad- 
dan. Biggan has given evidence in proof 
of the fact that Kazmi Begum, then known 
as Mehdi Begum, was married to Chhote. 
We gather from the evidence on the record 
that this marriage was performed in or 
about the year 1896, that is to say, three 
years before the time of the alleged mutaa. 
Biggan does not now carry on the 
profession of a _ prostitute. She is the 
married wife of one Agha Hasan and lives 
in parda. She gives substantial details of 
the marriage ceremony. Chhote died some 
time between 1902 and 1904. Biggan is 
supported by Muhammad Kamal-ud-din 
(D. W. No. 8), Agha Mirza (D. W. No. 3) 
and Umrao Ali (D, W. No.4). The learn- 
ed Additional Subordinate Judge has ac- 
cepted the statements of these witnesses 
ps reliable in proof of the marriage of 
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Kazmi Begum with Chhote. The criticism 
against this evidence is as it was in the 
‘Court below that the witnesses come from 
a low and disreputable class of persons and 
are dishonourable in character; but the 
clear answer 18 thatitis only from such class 
of persons that the witnesses as to the factum 
of a marriage of a prostitute’s brother with a 
girl of no position in life whose sisters 
have married or taken up persons as their 
husbands of very low order of society 
could be expected tocome from. We, there- 
fore, find no sufficient reason for disagree- 
ing with the learned Additional Subordi- 
nata Judge in his opinion as to the credi- 
bility of this evidence. Had this evidence 
had stood alone we might have been inclin- 
ed to reject it as unreliable but we find 
that it is fcorroborated in material par- 
ticulars by two entries dated the 17th of 
July, 1900,and the 4th of August, 1900, 
respectively in the diary of Agba Mehdi 
Hasan Khan. (Exhibit A-2, Extract Y). The 
translation of these entries is printed at 
page Gof part III of the record. We have 
réad theoriginal cf these entries. It is 
difficult to bring out in translation the 
veiled import ofthese entries. Reading the 
two entries with the aid of the extraneous 
evidence in this connection there can be 
little doubt that they refer to Chhote as 


_the personfrom whom a deed of relinquish- 


ment or divorce was intended to be obtain- 
ed and there is also little doubt that the 
intended deed was to liberate Kazmi Begum 
from ths shackles of her marriage with 
Ohhote. The entry of the 4th of August, 
1900, clearly refers to Biggan’s visit to the 
Paris Exhibition in the year 1900, and the 
mention of a brother of hers accompany- 
ing her to Paris is clearly a. reference to 
Chhote. These entries, therefore, leave no 
room for doubt and, in our judgment, they 
are almost conclusive as to the fact that 
Kazmi Begum was the married wife of 
Chhote in the year 1899, when the alleged 
mutaa issaid to have taken place, In the 
absence of any evidence to the contrary, 
we must also presume thatshe continued 
to be so till Chhote’s death which oceurred, 
as stated above, between 1202 and 1904. 
The learned Additional Subordinate 
Judge is of opinion that it has been prev- 
ed that Chajjan Saheb was the father of 
the piaintiff. Besides the evidence which 


,we have already discussed at some length, 


there is one more piece of evidence to which 
reference may be made in this connection, 


` Kazmi Begum (that is the plaintiff). 


494. 
This is a certified copyof an entry dated 


the 7th of February, 1901, in the Register. 


of Births maintained by the Municipal 
Board of Lucknow (Ex 18). This entry 
shows the birth of a boy on the 7th of 
February, 1901, whose father is described 
to be Agha Ali Ibn Muhammad’ Khan. 
With this Exhibit should be read the evi- 
dence of Roshan Lal (P. W. No. 3). Indeed 
without the evidence of Roshan Lal there 
is nothing on the record tobring this entry 
home to Chajjan Saheb. Roshan Lal, on 
the whole, is not a reliable witness, The 
learned Additional Subordinate Judge has 
no faith inhim. It is afact that the son 
referred to in this entry is the boy born Ss 
is also a fact that Kazmi Begum occupied, 
according to our judgment, the position of 
a mistress of Chhajjan Sahep. The entry in 
question might have been made on the basis 
of these facts alone. Weare, therefore, not 
prepared to attach much importance to it 
when thereis no reliable evidence to bring 
home the connection of Chhajjan Saheb 
with it. Our view on the question as to 
whether Chhajjan Saheb was the father of 
the plaintiff is very much influenced by 
the entry in the diary Ex. A-2 dated the 
23rd of August, 1900, which unfortunately 
is not printed. That entry recites the con- 
versation which took place between Agha 
Mehdi Hasan Khan, the writer of the diary, 
and his cousin, Agha Abbu Saheb, The 
language used therein emphatically sug- 
gests toour mind -that the two cousins 
were not sure as to who the father of the 
child in the womb of Kazmi Begum was. 
We are content to let the matter rest 
there. oe 

In the preceding portion of this judgment 
we have given our findings on all the ques- 
tions of facts raised at the hearing of the 
appeal. Amongst these findings is the find- 
ing that Agha Mehdi Hasan Khan acknow- 
ledged the plaintiff to be one of his heirs. 
This acknowledgment clearly connctes an 
acknowledgment of legitimacy of the 
plaintiff. As evidence on the broad ques- 
tion of the plaintiff's legitimacy we have 
already considered the effect of this acknow- 
ledgment, But it was also argued, though 
faintly that the acknowledgment has the 
effect of legitimatizing the plaintiff's re- 
lationship of a son with Chhajjan Saheb. 


‘Having regard to the findings of fact which 


we have given in agreement with the trial 
Court the argument is of no consequeuce 
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in the present case. In the first place, 
there is no question of an acknowledgment 
ofsonship. The acknowledgment relied 
upon isthe acknowledgment of a great 
grandfather in respect of a person claim- - 
ing to be the great-grandson of the same. 
Such an acknowledgment, it is argued on 
behalf of the respondents, isa pure piece 
of evidence and the rule of acknowledg- 
ment as asubstantive rule of Muhamma-. 
dan Law isnot applicable to such a case, 
We decline to pursue this matter because 
it is not necessary forthe decision of this 


-appeal., 


In the second place, it is clear and it 
was not disputed that in face of the con- 
current finding asto the disproof of the 
alleged mutaa between the plaintiff's mo- 
ther and Chhajjan Saheb and in face of 
the finding that Kazmi Begum was the 
married wife of Chhote on the date of the 
alleged mutaa and, therefore, there could be 
no legal valid union’ between her and 
Chhajjan Saheb, acknowledgment could 
have noeffect whatsoever. The latest pro- 
nouncement of their Lordships of the 
Judicial Committee on the subject is con- 
tained in their judgment inthe caseof Habib- ` 
ur Rahman Chowdhury v. Altaf Ali Chow- 
dhury (1). Lord Dunedin, in delivering 
the judgment said:— 

Legitimacy is a status which results from 
certain facts. Legitimation is a proceed- 
ing which creates a status which did not 
exist before. In the proper sense there ig 
no legitimation under the Muhammadan 
TAB WE a aa E E a A Ng aan gah By the Muham- 
madan Law a son to be legitimate must be 
the offspring of a man and his wife or ofa 
man and his slave; ‘any other offspring is 
the offspring of zina, that is, illicit connec- 
tion, and cannot be legitimate. The term 
‘wife’ necessarily connotes marriage; but, as 
marriage may be constituted without any 
ceremonial, the existence of a marriage in 
any particular case may be an open ques- 
tion, Direct proof may be available, but if 
there be no such, indirect proof may suffice. 
Now one of the ways of indirect proof is by 
an acknowledgment of legitimacy in favour 
ofa son. This acknowledgment must be 
not merely of sonship, but must be made in 
such a way that it'shows that thé acknow- 


(1) 60 Ind. Cas. 837; 481. A. 114; 40M. L. J, 510; 
33 C. L. J. 479; 19 A. L. J. 414; 23 Bom. I. R. 636; 


. (1921) M. W. N. 366; 29 M. L. T. 354; 14 L. W, 175; 


p oy. N. 81; 48 O. 856; A. I. R. 1922 P, O, 159 
P, ©.), 
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ledgor meant to aecept the other not only as 
his son, but as his legitimate son. It must 
not be impossible upon the facé of it: 1, e., 
it must not be made when the ages are such 
that it is impossible in nature for the 
acknowledgor to be the father of the acknow- 
ledgee or when the mother spoken to in an 
acknowledgment, being’the wife of another, 
or within prohibited degrees of the acknow- 
ledgor, it would be apparent that the issue 
would be the issue of adultery or incest. 
The acknowledgment may be repudiated by 
the acknowledgee. But if none of these 
objections occur, then the acknowledgment 
has more than a mere evidential value. It 
raises a presumption of marriage—a pre- 
sumpticn which may be taken advantage of 
either by a wife claimant or a son claimant. 
Being, however, a presumption of fact, and 
not juris et de jure, itis, like every other 
presumption ot fact, capable of being set 
aside by contrary proof. The result is 
that a claimant son who has in his favour a 
good acknowledgment of legitimacy is-in 
this position: The marriage will be held 
proved and his legitimacy established unless 
the marriage is disproved, Until the 
claimant establishes his acknowledgment 
the onus is on him to prove a marriage. 
Once he establishes an acknowledgment, 
the onus is on those who deny a marriage 
to negative it in fact.” --, 
“We dismiss this appeal with costs. 
ALN, A. ; Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
~. SIONER’S COURT. 
SECOND Civin APPEAL No, 407 or 1925. 
August 17, 1927. 
= £Present:— Mr. Kotval, A. J. C. 

GANPAT RAO—PuaintTiFF—APEELLANT 

versus 

THALLUA--DEFENDANT— RESPONDENT, 

C. P. Tenancy Act (I of 1920), s. 89 (1), (2), scope of 
—Surrender of tenancy—Landlord’s right to accept 
surrender at any time of the year.. 

Section 89 (1) of the O.P. Tenancy Act, 1920, provides 
only for the case where the tenant wishes to put an 
end to his tenancy without reference to the wishes of 
the landlord and has no application to acase where 
the landlord is willing to end-the tenancy by accept- 
ing the surrender from a tenant at any time of the 
year. [p. 495, col. 2; p. 496, col. 1.] NE 

Appeal from the decree of the Additional 
District Judge, Jubbalpore, in Civil Appeal 
No, 23 of 1925, dated the 4th July, 1925, 
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Mr. D. T. Mangalmurti, for the Appellant, 

Mr. J. Sen, for the Respondent. 
. dJUDGMENT.—One Mohan, the occu- 
pancy tenant of the fieldsin suit, died in 
1922 leaving a son Jethoo and a widow 
Sarsuti. After Jethoo’s death, which took 
place shortly after Mohan’s, Sarsuti surren- . 
dered the fields by a deed registered on the 
4th June, 1924, to Ganpatrao the plaintiff, 
who is the jsixteen-anna landlord of the 
village in which the suit fields are situat- 
ed. He instituted this suit for possession 
on the 22nd July, 1924, against Thallua the 
defendant, who is the brother of Mohan and 
is in possession of the fields since Mohan’s 
death. Thallua claimed title as legatee 
under an oral Will by Mohan which has 
been held unproved. The suit was dismiss- 
ed by the trial Court on the ground that it 
was premature as under cl. (1) of s. 89, Ten- 
ancy Act, 1920, Sarsuti did not cease to be 
the tenant till the Ist June, 1925, when the 
agricultural year next following the date 
of the delivery of {the surrender deed 
commenced, ‘This dismissal has been con- 
firmed by the lower Appellate Court. 


The question for decision in this Court 
is whether cl, (1) ofs.89, Tenancy Act, has 
been rightly applied -in this case. The 
clause provides that an absolute occupancy 
tenant or an occupancy tenant may, by 
delivering to his Jandlord not less than 
thirty days before the date of commence- 
ment of the agricultural year a registered 
document executed in favour of the land- 
lord, surrender his holding, and thereupon 
he shall cease to be a tenant from the agri- 
cultural year next following such date. 


This clause gives the tenant a right of 
putting an end to the tenancy and his 
liability to pay rent without reference to 
the wishes of the landlord but provides for 
an exercise of it in time to enable the 
landlord to arrange for the cultivation of the 
holding by anew tenant or personally. The 
time fixed for exercising the right is notan 
essential condition of the validity of the 
surrender, that condition being provided 
for by the second clause ofs. 86, viz., that 
it should be effected by a registered docu- 
ment. The condition as to the time for the 
exercise of the right being fixed for the 
protection of the landlord is binding on 
the tenant if the landlord insists upon it, 
but there is no reason why the landlord 


-should not be free to waive it and aecept 


the surrender at any other time and put an 


496 
end to the tenancy and the liability to pay 
rent if he chooses to do so. 


In my opinion, the section provides only” 


forthe case where the tenant wishes to put 
an end to his tenancy without reference. 
to the wishes of the landlord and has no 
application to acase like the present where 
the landlord is willing to end the tenancy. 

As regards the defendants plea about 
his holding under a bequest by Mohan, he 
does not now claim the fields for himself 
but contends that he is entitled to hold as 
a trustee under the Will for the son and 
widow of Mohan. This is entirely opposed 
to his pleading 1 in -which he claimed to be 
tenant in hisown right. Onthe pleadings 
the defendant was either a trespasser or a 
tenant. He does not now claim to be a 
tenant and is liable to be ejected as a 
trespasser. 

The appeal succeeds. The decrees of the 
lower Courts are set aside. The plaintiff's 
claim will be decreed with costs through- 
out, 

G. R. D. 

A. N. A. 


Appeal allowed, 


OUDH CHIEF COURT. 

First O1vin APPEAL No, 79 oF 1926. 
August 8, 1927. — | 

Present: —Mr. Justice Hasan and . 
Mr. Justice Pullan. ~ 

BINAIK DAT AND oTHERS— DEFENDANTS 
— APPELLANTS 
Versus ` 
MOHAMMAD GHAFUR KHAN—PLAINTIFF 

AND OTHERS-—D&FENDANTS—RESPONDENTS. 

Wajib-ul-arz, value of—Construction of ancient 
documents—Contemporaneous usage—Sale of pro- 
perty by widow—Part of consideration not applied 
< to legal necessity—Sale, whether can be set aside— 
Muhammadan widow given life-estate under custom-— 
Succession when. opens ee powers of alienation’, 
meaning of. 

‘Where there is nothing to show that an entry of 
custom in a wajib-ul-arz was wrongly’ recorded or 
recorded on insufficient evidence, the entry’ is most 
valuable evidence of custom.. [p. 497, col. 2.] > 

In construing ancient documents, ‘the settled rule 
of law is to resort to contemporaneous usage to. 
ascertain the meaning ofthe deed. [ibid.]. 

“A sale of property exeeuted by a widow should ek 
be- set. aside merely because a small ‘part of the 
consideration is “not proved to have been applied to, 
purposes of necessity. [p. 499, col. 2.] 

: Where a Muhammadan widow is under the custom 
given a life-estate in the property -of her husband, the ` 
succession opens on her death and not on. the death. 


of her husband, _ [p. 499, cah J, 
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i e Kuar v. Indar Bahadur Singh (4), fol- 
owe 
Farzand Aliv. Karim Bakhsh (3), not followed. 
Where a wajib-ul-arz recording a custom 
amongst persons who were originally Hindus but who 
had become converts to Muhammadanism contained 


a provision that a childless widow was entitled to’ 


succeed without powers of alienation : 

Held, that the entry did not forbid alienation for. 
legal necessity or with the consent of the reversioners. 
[p. 498, ‘col. 2.] 


First appeal against the judgment and 
decree of the Subordinate Judge, Sultan- 
pur, dated the 23rd March, 1926. 

Messrs. Bisheshwar Nath and Bishambhar 
Nath, for the Appellant. 

Messrs. Niamatullah and Naim Ullah, for 
the Respondents. i 


~ JUDGMENT.—The plaintiff brought 


this suit for possession of a certain share 
in the village of Sundurwa, which belonged 
formerly to one Ghulam Husain and on 
his death, prior to the year 1869, came into 
the possession of his widow Musammat 
Armani. The suit was brought shortly 
after the death of Armani in the year 
1919 and the plaintiff seeks to recover 


property which has long ago, by the acts . 


of Armani, passed into the hands of other 
persons who have been cited as defendants 
in the suit. Some of these parties obtained 
their share in the property by means of 
sale-deeds executed by Armani herself and 
others by sale-deeds executed by the plaint- 
iff, who had himself received certain por- 
tions of the property by deed of gift from 
Armani. The lower Court has rightly found 
that the plaintiff cannot obtain possession 
‘of the property which he himself sold, but 


a decree has been given for possession of ° 


the property sold by Armani, and against 
that decree the present appeal has been 
filed.- A cross-objection has been filed on 
behalf of the plaintiff to the finding of 
the lower Court that he is entitled only to 
a one-fifth share of the property, whereas 


he ‘claims one-half, The main questions 


for decision in this case are, first, what 
was the nature of the estate of Musammat 


Armani and, secondly, io what law of in-. 


heritance was it liable ? 

The parties are Muhammadans by, re- 
ligion but they were formerly Hindus of 
the. Mudarkaya Thakur caste and 
plaintiff based his claim on the fact that his 
family has never adopted the’ Muhamma- 
dan Law of succession, but is governed by 
certain customs which were recorded in 
the Record of Rights prepared at the Settle. 
mentin the year 1870, The relevant paras 


the- 


` 


- shall be the owner of the share. 


3 


"(105 I. O. 1927) 


graphs of the wajib-ul-arz, or , Record. of~ 


Rights, are contained in. Ex. 9, printed ab, 
page 10 of the second part of the first paper- - 
book. Paragraph 4is headed “Relating to 
inheritance” and it runs as ‘follows :— i 
“The custom as to inheritance is that 
property is divided according to number 
of wives. Ifthe woman has issue her son 
In case 
of her being childless she shall be the 
owner in posssssion of her husband's share 
during her lifetime without power of 
alienation. After her death that shareshould 
be divided by all her. husband’s collaterals 
in equal share. A widow has no power 
of adoption but if her husband has given 
her permission she can make an adoption 
from the family of her husband's collaterals. 
The custom of jethwansi does not obtain in 


. our family.” 


In order to support this custom plaint- 
iff has adduced evidence, but the witnesses 
have not been able to. give any specific 
instances in which the custom has been 


followed in its entirety ‘either before or. 
- after the Settlement, though there can be: 
< no doubt from documentary: evidence on - 

‘in “Officer, . We, therefore, agree with the lower 


the record that the childless widows in 
this family and village have as a. regular ' 


- practice inherited the estate of their hus- 


bands. Apart from Musammat Armani 
herself,. whose possession of her husband’s 
property cannot be denied, we find that 
in the other branches of the family there 


- are five other widows all of whom have 


been in possession of the estate of their 
husbands. Such possession is certainly not 


-in accordance with Muhammadan Law and 


it must, therefore, be in, accordance with 
some custom which has been followed by 
the family in supersession of the Muham- 


: madan law. There is nothing unusual in 
- such a custom. Hindus who have been 


converted to Islam frequently retain some 
‘of their [lindu customs, and in particular 


- those relating to marriage and inheritance. 


tous in which similar provisions appear, - 


. which also belongs to Mudarkaya Muham- 
` madans. It is true that the plaintiff's mother 


Other Records of Rights have been shown - 


in particular that of the village of Mallawan' 


in the lifetime of her son -disposed ‘of 


- property. to which, under this custom, she 


“would not be entitled, but. the mere fact 


`d 


that she acted in contravention of the - 


custom would not be.enough to disprove 
its validity in the face of the numerous 


instances ‘in which childless widows have 


Be 
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, depends on the 


„ancient instruments ‘is 
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succeeded to the estate of their ‘husbands, 
The custom, therefore, is a probable one 
and in so far as the succession of widows 
is ‘concerned, it has been acted upon, and 
it3 admission in.the Record of Rights 18 
in itself strong proof of the existence of © 
the custom. As hasbeen pointed out by 
their Lordships of the Judicial Committee 
in the case of Balgobind v. Badri Prasad 
(1) these Records of Rights are prepared 


by Settlement Officers whose duty itis to 


record customs as they’ found them and 
“when it ig not shown by reliable evi- 
dence that the Settlement Officer neglecta 
ed to perform his duty or was, misled in 
recording a custom, and it does not ap» 
custom 18 
ambiguous, the record. in @ wajib-ul-aré 
ef a custom is most valuable evidence of 
the custom.” Here there is nothing to show 
that the custom was wrongly recorded or 
recorded on insufficient evidence. The entry 


“in the wajib-ul-arz was attested by five 
members of the family including Ghulam 


Murtaza, who was the lambardar, and there 
is no reason to suppose that they were 
interested in ‘misleading the’ Settlement 


Court that Musammat Armani as a child« 
less widow inherited her husband's estate 
in accordance with .the custom recorded 


-in the Reeord of Rights. . 


The custom, therefore, has been estab 
lished, but the meaning of the custom 18 
not absolutely clear. The plaintiff's case 
words “without power af 
alienation” -and the plaintiff contends that 
these words should be strictly construed 
and that Armani had no power. of dis- , 
posing of any portion of her husband’s 
estate to the prejudice of his collaterals, 
Lord Sugden observed in Attorney Genera 
v. Drum (2): dose a 

“One of the most settled rules of law 
for the construction of ambiguities in 
that you may 
resort tocontem poraneous usage to ascertain 
the meaning’ of the deed. Tell me -what 
you have done under such a deed and I 


“will tell you what that deed means.” 


‘The plaintiff himself admits that Armani ; 
must have possessed at least the right of 


(1) 74 Trid. Cas. 449; 50 I-A. 196; 21 A, L. J. 578; 
A.L R. 1923 P. O. 70; 9 O.& A. L. R. 581; 26 O. O: 
217; 45 M. L. J. 289; 45 A. 413; 38 O. L.J. 302; (1923) 

T. 317; 100, L. J. 363; 29 0; 
W. N. 465 (7, O.). 4 ; 
2) 1 Dr, & War, 353, 
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alienation, which is common to alh life- 


estate-holders, and he can hardly deny | 


this in the face of the fact that he accept 
ed from Armanitwo deeds of gift in: his 
own favour. But apart from this, every 
deed executed by Armani was executed 
with the assistance of other members of 
the family and in particular the plaintiff's 
father Walidad. Norwere these transfers 
remote in time from the date when the 
Record of Rights was prepared. On the 
contrary we find that within four years of the 
preparation of that document, Musammat 
Armani began, along withother members 
of the family, to mortgage the property 
which she had inherited. The first deed, 
Kx, H-4, printed at page 23 of the second 
part of the second volume of the printed 
book, was executed by Allahdad Khan, 
Haqdad Khan, Abdul Rahman Khan, 
Bahram Khan, Walidad Khan and Armani 
and byit they each mortgaged their share 
‘inthis village of Sundarwa. The second 
document is Ex. H 5, printed at page 3¥ of 
the same book, and the mortgagors in this 
case are the same except that two widows, 
who had in the meantime, inherited their 
husbands’ estate, joined in the mortgage. 
The same is the case of the other mortgage 
Ex. H-6 on page 28 of the same book, 
executed on the 29th September, 1877, and 
the last deeds. in this series of transac- 
tions are the twosale-deeds by which the 
property was finally sold in 1878. The 
sale-deed ‘executed by Armani is Ex. H-9 
and this wasexecuted by her jointly with 
Allahdad and Haqdad Khan, Bahram 
Khan and Abdul Rahman Khan. The other 
mortgagors executed aseparate sale deed on 
the same day but the transactions were en- 
tered into jointly as is proved by the sub- 
sequent union of all the vendors in 
entering into an agreement with the 
vendees as to the posssession of certatn 
agricultural plots which were contained in 
the two sale-deeds. This document is Ex. 
H-10 and the further proceedings which 
were entered into by the parties in pursu- 
ance of this agreement are contained .in 
Exs. 72, 73 and 74. The widows who took 
Partin these transactions belonged to the 
branches of Fateh Bahadur 
Meharban Khan, sonscf Nibal Khan. Of 
his other sons Baz Khan died childless 
leaving no widow and Akbar Khan was 
the father of Walidad Khan’ who joined in 
the transaction. The only branch which 
did not join in the transactions is that of 
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Qalandar Khan but, as will be shown later, 
the mortgages were executed in order to 
ray offa decree obtained by Ghulam Mur- 
taza, one of the descendants of Qalander 
Khan, and it is not, therefore, probable thet 
any member of his family wculd join in the 
transactions. But tbat his family also ad- 
mitted the right of widows to dispose of their 
husbands’ estate, is proved by the transac- 
tions entered into by Afusammat Zinnat, 
widow of;:Abdul Qadar Kkanand Musam- 
mat Amina, widow of Jamshed Ali Khan, 
both of whom parted with their property 
by sale along with their husbands’ brother 
Rahim Dad Khan, who isa descendant of 
Qalandar Khan, and one of the non contest- 
ing defendants inthe present suit. Thus 
in every branch of this family where a 
childless widow has been left to survive 
her husband, she has inherited his property 
and she has parted withit by sale. We find, 


‘therefore, that the members of this family . 


have never acted onthe assumption that 
widows have no power of alienation and 
we have, therefore, to consider further whe- 
ther all these transactions have been con- 
trary tothe custom which these persons 
asserted to be their ancestral custom in the 
year 1870, or whether the family has in- 
terpreted the word “alienation” in some- 
thing other than thestrict sanse. It must 
not be forgotten that this family was origin- 
ally Hindu, and the customs which they 
have laid down inthe Record of Rights, and 
which we have quoted above, are essentially 
Hindu customs. Not only is the life-estate 
of the widow in itself a Hindu custom 
but the power of adoption as given to a 
widow is also based on Hindu Law. Under 
Hindu Law a widow can alienate the property 
in which she hasa life-esiate under restric- 
tion, but speaking broadly it might well ke 
said that she has no absolute right of aliena- 
tion, and, considering the Hindu origin of 
this family and its regular practice at the 
very time when the wajib ul-arz was pre- 
pared, we have come to the conclusion that, 
where the custom prohibits alienation, it 
does so merely inthe sense that alienation 
isforbidden to a Hindu widow and does 
not forbid alienation for family necegsily 
oralienation with the consent of the rever- 
sioners. ; . 

Before discussing the effect of this finding 
on the alienations in dispute, we shall con- 
sider two objections raised by the appellants 
by which they seek to meet the plaintiff's 
case in limine, First of all it bas been 
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argued that the plaintiff's case must fail 
because the succession did not open onthe 
death of Musammat Armani but on the 
death of her husband and the plaintiff has 
not shown who wasentitled to succeed on 
the death of Ghulam Husain. The second 
objection is that the suit is barred by estop- 
pel. We consider that the appellants’ 
contention that the succession opened on the 
death of Ghulam Husain is ill-founded. 
It is based ona decision of the Judicial 
Commissioner’s Oourt in the case of Far- 
zand Ali v. Karim Bakhsh (3). The custom 
which the Court was there interpreting 
was similarto that before us, but we are 
unable to follow this decision as one of 
universal application and, in our opinion, 
this custom, based as it is on the principles 
of Hindu Lav, should be held to give the 
succession to the collaterals atthe time of 
the widow’s death. The judgment to which 
we have referréd has not been followed by 
@ Bench of the same Court* and it appears 
to be contrary to the principle laid down by 
their Lordships of the Privy Oouncil inthe 
case of Harnath Kuar v, Indar Bahadur 
Singh (4). 

On this finding we must hold that no 
action by the plaintiff's father Walidad can 
act asan estoppelin the present suit, for 
the plaintiff sues on his own right and 
not on any right which he has inherited 
from the father, 
out of count the acts of the plaintiff's father 
and confine ourselves to those of the plaint- 
iff himself. Itis shown that the plaintiff 
accepted certain deeds of gift from Armani 
and that hetook an active part in negotiat- 
ing at least one transfer by her. His action 
in those cases will act as.an estoppel but 
only as regards the property affected by 
those transactions. Nor canit be said that 
other acts of his, in which he has apparent- 
ly acted contrary to the custom which he 
sets up, especially in his dealing with his 
own mother’s transactions, act as a general 
estoppel in the present suit. Even if he 
has infringed the custom, he has not 
brought it to an end and he is not debarred 
from pleading it against the transferees 
of Armani’s interests in transactions in 


(3) 61 Ind. Cas, 964; 8 O. L, J. 138. 

(4) 71 Ind. Cas, 629; 50 I. A. 69; A. I. R 1922 P.O, 
403;9 O. & A. L. R,270; 9 O. L. J. 652; 44 M. L, J. 4895. 
87 O. L. J. 346:45 A. 179; 27 O W. N. 949; 18 L. W. 
383; 26 O. O. 223; 33 M. L. T. 216; 5 P. L. T. 281; 2 
Pat. L. R. 237 (P. 0.). 

* See Mohammad Ghafoor Khan v, Mehdi Hasan 
Khan, 87 Ind, Cas, 356—[Ed.] 
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which he had no concern. l 

Adopting the view that Musammat Armani 
hada rigut of disposal of her husband's 
property, analogous to that of a Hindu 
widow, we have to’ consider, first, how far 
the transfers in this case were for legal 
neceésily and, secondly, how far they were 
validated by the consent of the other mem- 
bers of the family who might hope to benefit 
by the property. The bulk of the property 
was sold in the year1878 and we ‘have be- 
fore us allthe transactions which led up to 
the sale. In 186Y the lambardar Ghulam 
Murtaza who, as we have stated above, re- 
presents the branch of Qalandar Khan, 
obtained a decree against members of the 
other branches in the family. This decree 
was for over Rs. 4,000 and Armani's share 
is admitted by Counsel to have been over 
Rs. 1,000. This wasa debt which had to be 
paid in order to save the property and it 
was paid by raising a loan on mortgage in 
the year 1874. This is the mortgage to 
which we have already referred Ex. H-4. 
The amount was for Rs. 6,000, representing 
Rs, 1,500 on the part of Musammat Armani, 
and the object of the loan was to pay the 
decree obtained by Ghulam Murtaza. . This 
was undoubtedly a mortgage executed for 
legal necessity and one which would be 
held to be binding on the estate, had it been 
executed by a Hindu widow. This was 
followed by Ex. H-b the object of which is 
not clearly stated. Both mortgages were 
combined in Ex. H-6, which was for a sum 
of Rs 10,000, of which Rs 8,000 were requir- 
ed to redeem the prior mortgages, and 
Rs. 2,000 to pay off mortgages due to other 
parties. The sale-deed on behalf of Armani 
and others was executed inorder to pay 
off these mortgages, and there can be no 
question that the bulk ofthe money bor- 
rowed was required for legal family neces- 
sity. Their Lordships of the Judicial 
Committee have recently held in the case of 
Sri Krishan Das v. Nathu Ram (5) that a 
sale of joint family property should not 
be set aside merely because apart of the 
proceeds is not proved to have been applied 
to vurposes of necessity. The case under 
appeal was cne in which the alienation had 


“ been made by a Hindu father, but the 


principle applies equally to a sale bya 
widow and should, in our opinion, be follow- 

(5) 100 Ind. Cas. 130: 4 O. W. N. 184: 54 L A. 79: 25 
A. L. J: 80; A. I, R. 1927 P. O. 37; (1927) M. W. N.89: 
38 M, L. T. 48; 8 P. D. T. 210; 3910, W. N. 462: 49 A' 
149; 29 Bom, L. R. 825; 45 O, In J, 8386; 52 M, L J. 
720 (P, O.) x 
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ed in the present case. We do not know 
how some ofthe money raised by these 


mortgages was spent and itis impossible at 
this time to say what the purpose was for 


which this portion of the loan was negotiat-' 


ed. Weean, however, find and must find on 
theevidence before us that the sale itself was 
for necessity, and wecannot call upon the 
‘transferees to account for every-item which 
went to make up the sale consideration. 
-Thus, in our opinion, the sale of the year 
‘1879 was for legal family necessity and 
such asale made by Armani is binding í on 
her husband's collaterals. 

As we have already shown, every - one 
of these transactions, including the sale, 
was made in concert with other members 
of the family who had an interest in the. 
succession to the property of Armani’s 
husband. We have also shown that every 
branch of the family, except that of 
Qalandar Khan, took part in these transfers. 
The reason why the branch of Qalandar 
“Khan took no partis probably this, that 
_ the first mortgage was raised in order to pay 

` offa decree of Ghulam Murtaza, who was the 
lambardar of the village and a member of 
the ‘branch of the family of Qalandar Khan. 
‘But apart from this, it cannot be now 
"gaid that this branch of the family did not 
approve of the transactions, for the vendee 


of the sale-deed executed by Armani is- 


none other than Abul Hasan himself the 
son of Ghulam Murtaza. In the case of 
- "Rangasami Gounden v. Nachiappa Gounden 

(6) their Lordships of the Judicial Com- 


mittee have considered the effect: of -con- - 


‘sent by reversioners to an alienation of an 
estate which is supported on the ground of 
‘necessity and their Lordships:staté that in 
'. such cases: “The consent of such reversioners 
‘as might fairly’be expected to be interested 
‘to dispute -the transaction ‘will beheld to. 
‘afford .presumptive proof which, > if . not 
rebutted by ‘contrary proof, will validate 


“the transaction as a right and ‘propér‘one.” - 
In following the principle laid. down in ` 


“these words, we haveno hesitation in -find- 
ing that the transactions entered into by 
“Armani ‘obtained the consent of such rever- 
‘sioners as might fairly be expected tobe 

‘Interested to dispute the transactions and 

“ we, therefore, feel constrained to reverse 
' the finding of the. Court below as to 


(6) 50 Ind. Oas. 498; 46 I. A. 72; 38 M-L. J. 493; 17 


A. L. J. 536; 29 O. L, J. 539; 21 Bom. L. R. 640; 23 O. 


W. N. 177; (1919) M. W. N. 262; 42 M, 523; 26 M, L, T, 
B; L0 L. W, 105; 1 Ọ, P, L R R. (P, 0) 06 (P, 0) 
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the main property in dispute and to hold 
that the plaintiff cannot challenge the 
alienation made by Armani in the sale deed 
of 1878 and that he cannot recover from the 
transferees possession over any portion of 
that property. As, however,-we have found 
that Armanihad no absolute ownership 
in the estate it follows that any transac- 
tions into which she may have entered 
without legal necessity and without suffici- 


‘ent consent on the part of the other 


members of the family may be challenged 


by the plaintiff. The plaintiff originally 


claimed property in four mahais but the 
lower Court has rightly found that Armani 
had no share in two of these mahals and 


‘he has given a decree in respect of only 


the Mahals Lala Ganesh Prasad and Sheo 
Nath Rai, but he has not gone far enough 
for hehas failed to exclude the share of 
the plaintiff's own father amounting to six 
pies’ odd in Mahal Ganesh Prasad and this 
error is admitted by the respondent. Thus 
the plaintiff can only get property which 
is Included in Mahal Lala Ganesh Prasad 
and the Mahal Sheo Nath Rai, excluding 
from the former the share of Walidad 
Khan, The only property still remaining 
in these mahals consists of certain plots 


-which were separately sold by Armani. 
. By comparison of the lists which have been 


filed before us by Counsel on either side 
we find -that the appellants set up no 


‘claim against the plaintiff in Nos.. 719, 714, 


715, 661, 662, 2 and 652. We have given 
in each case the new numbers of the plots 
and not theold. The remaining numbers 
are 897, 648,772 and 773. Asto No. 897 
there isa very clear case of estoppel. A 
reliable witness has proved that the plaint- 


‘iff himeelf negotiated the sale on behalf 


of Armani and no counter-evidence has 
been produced by the plaintiff nor has he 
himself.gone into the witness-box to deny 
the fact. His attestation appears on the 


‘document atthe time of registration and, 


on the principle-that heis estopped from 
challenging a-transfer made on his-own 
inducement, he cannot obtain possession of 
this- number. As to No. 648 the appellants 


‘admit the plaintiff's claim. Nos.772 and 


773 are disputed by them on ihe ground 
that it is not proved that these numberr 
belonged toArmani. It is true that the 
sale-deed is’ somewhat ambiguous, but we 
find from Ex. 10, which. has been filed by 
the appellants themeelves and isa com pro- 
mise executed by tas varions vendozg 
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and verdees after the sale-deeds of 1878; 


that Nos. 772 and773 are therein described | 


ag the groves of Nur Khan and Bibi Armani, 


We have, therefore, no doubt that these, 


numbers were jointly owned by Armani and 
her co-vendees, and that the plaintiff is en- 
titled to his -share in half of these two 
numbers. ee 

The plaintiff, therefore, has established 
his case to those numbers which are nof 
contested in appeal and to No, 648 and 
half of Nos. 772 and 773. It remains only 
to consider the share to which the plaintiff 
is entitled: The lower Court held that he 
was entitled to one-fifth and a cross-objec- 


tion has been made.to this finding on. 


two grounds: First ofall, plaintiff claims 
that inheritance in thefamily is per stirpes 


and not per capita, and that he should, - 


therefore, get one-half of the property as the 
other three surviving members in the same 
degree, namely, defendants Nos. 1 to 3, all 
belong to one branchof the family. Second- 


ly, he claims that a compromise entered . 
into between himself and these defendants. 


entitles him to one-half. - As to his plea 
that the rule of inheritance is per stirpes 
and not per capita he offers no proof. 
There is no general principle on which 
we could assume that this was the rule of 


inberitanee in his family, and the words- 


of the custom as enunciated in the wajib- 
ul-arz are against the plaintiff's contention. 
Itis distinctly stated thatthe share shall 
be divided by all the husband's collaterals 
in equal shares. The word used in the 
original is “barabar.” In our-opinion this 
meaus that the division should be per capita 
and not per stirpes. As tothe second-plea 
we are satisfied that no compromise entered 
into between the non-contesting defend- 
ants, who have sought no share in the 
property for themselves, and the plaintiff 
can be binding on the contesting’ defend- 
ants. It may be that if these persons had 
set up a claim it might have been contest- 
ed onsome other ground and the other 


defendants had no opportunity of meeting | 


any such claim. The principle which acts 
as a guide in such cases was laid down 
by 
mittee as far back as the year 1874 in the 
case of Awmirtolall Bose v.: Rajoneekant 


Mitter (7) and we areunable to concede to 


- the plaintiff's request that he should have 

a one-half share in thisproperty to which 
(7) 21. A. 113; 23 W. R. 214; 15 B. L. R. 10; 4 Sar. P. 

0; J. 430; 3 Suth. P. Q. J, 94 (P. O.), l 
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the other members of the family in the 
same degres’ offer no objection to his 
doing so. Lastly, we have to decide whether , 
the plaintiff's share should be one-fourth 
or one-fifth as decreed by the lower Court. . 
In this we think’ the Court below has gone- 
too far. The plaintiff filed a pedigree which 
has been. accepted as correct, That pedigree’ 
shows that defendant No. 1, Sultan Husain, 
had a brother deceased of the name of- 
Khudadad. The suit was filed within five 
months of the death of Musammat Armani 
but, because no specific evidence was 
produced to show that Khudadad pre-deceas- 
ed Musammat Armani the learned Judge ' 
has assumed that he did not, that he was 
alive when Armani died and that, therefore, 
the estate should be dividedinto five shares 
and notinto four. In our opinion, seeing 
that no such defence was ever setup and 
the pedigree. was admitted, there is‘ no 
reason to assume that this man Khudadad 
died in the five months intervening between 
the. death of Armaniandthe filing. of the 
suit and, therefore, the plaintiff's share in 
the property to which he is entitled is one 
fourth and not one-fifth. 

We, therefore, allow the appeal, and partly 
allow the cross-objection. The decree of 
the Court below, will be modified, and the 
plaintiff will succeed only as to a one fourth 
sharein numbers 713, 714, 715, 661, 662, 2, 
652, 648 anda one-eighth share in numbers 
772 and 773. 

Proportionate costs are allowed to the 
appellants against plaintiff respondent, and 
proportionate costs of the eross-objection are 


allowed tothe plaintiff-objector againstthe 


contesting defendants in both Courts, 
 G.BH. Appeal allowed: 
avn. 4, Cross objections partly allowed. 





. LAHORE HIGH COURT. 
Srconp Orvin APPRAL No. 699 oF 1929. . 
; November 26, 1925. 
Present :—Mr. Justice Campbell. - 
PARCAN SINGH AND oTHERS—DEFEND-, 
2 ANTS— APPELLANTS 
VETSUS 
GULAB AND OTAERS— PLAINTIFFS — 
.- RESPONDENTS, = 
Limitation Act (IX of 1908), Seh. I, Art. 10— Pro- 
perty not capable of physical possession’, meaning of. 


-802:. > - 
—Land in possession of tenants—-Limitation, starting 
pointof: ` 

Land in possession of a tenant is property which 
does not admit of physical possession by the new 
ownsr within the meaning of Art.10 of the Limita- 
tion Act and the limitation of a suit for pre- 
emption of such land runs from the date of regis- 
tration. l 
i Ghulam Mustafa v. Sahab-ud-din Khan (1), fol- 
Owed, 

The question whether the subject ofa sale does 
or does not admit of physical possession must ba 
determined with reference to the date of the sale and 
it is immaterial whether the property afterwards 
becomes susceptible of physical possession. 


Ganwa v. Joti Prasad (2), followed. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 17th 
December, 1924, affirming that of the Sub- 
ordinate dudge, Second Class, Amritsar, 
dated the 4th January, 1924, 

Lala Mehr Chand Mahajan, for the 
Appellants, 

Mr. Sagar Chand, for the Respondents. 

JUDGMENT.—This second appeal 
concerns a suit for pre-emption. The sale- 
deed was executed on the 6th March, 1929. 
It was registered on the 26th April, 1422, 
and the suit was instituted on the 3rd April, 
1923. The lower Appellate Court held that 
the suit was within time and this is the sole 
point arising in second appeal, 

The appeal is concluded by the lower 
Appellate Court's finding of fact that at 
least upto the 12th March, 1922, the land 
sold was in possession of a tenant. Land 
so held, according to numerous decisions of 
this Court, is property which does not 
admit of physical. possession by the new 
owner within the meaning of Art. 10 of the 
Indian Limitation Act. The lower Appel- 
late Court has applied the Full Bench 
ruling Ghulam Mustafa v. Sahab-ud-din 
Khan (1) and has held that limitation runs 
from the date of registration. This ig 
correct. 

Ground No. 2 that the District Judge 
failed to giveaclear finding whether the 
land was in actual possession of a tenant 
when it was sold, has no force. There isa 
clear finding that the sale took place on 6th 
March, 1922, when the tenant was in posses- 
‘sion, and it was unnecessary to decide when 
the tenant vacated This has been em- 
phasized by a subsequent decision by a Divi- 
sion Bench ofthis Court printed as Ganwa v. 
Jotiprasad (2). There it waslaid down that 
jon 49 P. R.1908; 63 P.L. R. 1908; 1 P. W.R. 


x) 73 Ind. Oas, 903; 5 Lah. L. J, 539; A, L R. 1994 
a 
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the question whether the subject of a sale 
does or does not admit of physical pos- 
session must be determined with reference 
to the date of theaale, and it is immaterial ` 
whether the property afterwards becomes 
susceptible of physical possession. 

I dismiss the appeal with costs. 

R. L. Appeal dismissed. ? 


arae rat makana 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Deorga No. 57 
OF 1926. i 
August 11, 1927. 
Present:—Mr Justice Ross and 
l Mr. Justice Wort. : 
Mr. HERBERT FRANCIS—PLAINTIFp— 
APPELLANT 
h VENSUS 
Nawab Saiyid MUHAMMAD AKBAR 

AND OTHEKS— DEFENDANTS —RTFSPNNDENA S. 

Evidence Act (I of 1872), s. 65—Stamp Act (II of 
1899), ss 2,8, 18, 86, 61—Mortgage-deed executed in 
England—Deed lost before registration in India— Suit 
for recovery of loan—Secondary evidence of deed, 
whether admissible. 

Where an unstamped deed of mortgage executed jn 
England relating to immoveable property situated in 
British India, was lost before it was duly registered in 
India and the creditor, in a suit to recover the 
money advanced by him from the estate of the 
borrower inthe hands of his legal representatives 
sought to adduce secondary evidence of the mort- 
gage-bond : 

Held, that secondary evidence to prove the deed of 
mortgage was admissible inasmuch as the document 
was not executed in British India and the plaintiff 
was seeking to enforce only. the personal liability of 
the borrower. [p. 505, col. 2.] 

Raja of Bobilli v. Sitaramasami Garu ( 1), Aruna- 
chelium Chetty v. Olagappah Chetty (2) and Kopasan y. 
Shamu (3), distinguished. 

Sub-clanse (a) of the first part ofs 3 of the Stamp 
Act excludes by inference documents executed at 
places other than in British India from the provisions 
of the Act. [ibid.] 

Appeal from a decision of the Suhor- 
dinate Judge, Patna, dated the 22nd De- 
cember, 1925, 

Messrs. S. M. Mullick and B. N. Mitter, 
for the Appellant. . 

Sir S. Sultan Ahmed Kt.. and Messrs, 
Akbari, Syed Ali Khan and Abu Zafar, for 
the Respondents. 


JUDGMENT. 
Wort, J.—This appeal is against the 
decision of the learned Subordinate J udge 
of Patna dismissing the suit of one Her- 
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bert Francis for the sum of £671-8s 6d 


and interest thereon, against three defend-: 


ants Nawab Syed Muhammad Akbar, the 
father of one W. H. M. Jung here- 
inafter mentioned, sued in his repre- 
sentative and individualcapacity, Musammat 
Umrao Begum, described as the mistress 
of the first named defendant dnd against 
Zabunissa Florie Jung, described in the 
plaint as widow and heiress of late Wasig 
Hossain Mobarak Jung. The claim was 
against the defendants as representing the 
estate of Nawab Wasig Hossain Mobarak 
Jung hereinafter described as W. H. M. 
Jung and also against the Ist defendant 
in his personal eapacity. The plaintiff also 
claims that the estate of W. H. M. Jung 
should be administered by the Court. In 
effect the claim against these defendants 
is as having come to possession and having 
intermeddled with the estate of W. H. M. 
Jung, and, therefore, brought under s. 92 
of the Civil Procedure Code. 


In the plaint it is alleged that W. 
H. M. Jung had borrowed a sum of 
£1,400 from Francis ani that on the 
15th of September, 1919, the said Jung 
entered into a deed which was intended 
to constitute a mortgage of his properties 
in India, and under which he contracted 
to re-pay the sum of £1,400 in five years 
and in the meantime to pay interest at 
the rate of 15 percent. per annum. The 
interest at the time of the action amount- 
ed to the sum of £630, the action having 
been brought on the 28th June, 1923. In 
addition to this £630 there was a claim 
for £35 together with interest on 
a promissory note signed by W. H. 
M. Jung dated the 2nd December, 1919, 
payable six months after date. The 
quastion of this promissory note may be 
dismissed from the discussion because it 
is admitted by the appellant that he has 
no case for the amount of this promissory 
note, inasmuch as it has not been proved 
formally and that in any eventthis claim 
is barred by limitation. We are concern- 
ed only with the amount of interest being 
£630 on the principal sum of £1,400 al- 
leged to have been advanced. The only 
question with which this Court has to deal 
is whether technically the plaintiff has 
proved his case. ‘The circumstances 
appear to be these:—W. H. M. Jung 
up to the year 1y20 was a resident in 
England and his estate in India not pro- 
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dueing the necessary means he had to re- 
sort to borrowing money, and for that 
purpose he was introduced to the plaintiff, 
a Solicitor, practising in Bedford Row, 
London, by Dr. Abdul Majid, a member 
of the English Bar, who was practising’ 
before the Judicial Committee of the Privy 
Council. The greater part of this £1,400 
appears to have been advanced in com- 
paratively small sums by the-time the 
deed before mentioned was entered into | 
and executed. Butfrom the record in the 
case it would appear that the sum of 
£116 15s. was advanced about a month 
after the date of the deed. This deed was 
drafted by Dr. Majid on-the instructions 
of Mr. Francis and it was in Indian form. 
The explanation of this being that it re- 
lated to Indian property and that Mr. 
Francis thought it necessary to have it 
drafted in that form by Counsel who was 
acquainted with Indian conditions and 


. Indian Law. It must be stated here that 


in the plaint the plaintiff states that he 
does not rely on the deed as a mortgage 
but as a simple bond. The reason for 
this will appear. Soon after its execution 
it was sent, s0 it is alleged, to India to 
one Hasan Jan for registration asa mort- 
gage-deed. But as the fees for registra- 
tion were not sent with the documents 
Hasan’ Jan did not register it but waited 
for the remittance. According to his evi- 
dence the document lay on his table until 


about December, 1919, when it dis- 
appeared. Suggestions are made but 
no clear explanations’ are forthcom- 


ing. In those circumstances it is clear, 
as the plaintiff states in his plaint, that the 
document cannot be relied upon as a 
mortgage-deed. Ithaving been lost, the 
plaintiff sought to give and was allowed in 
the Court below to give secondary evidence 
inthe formof a copy of the deed. 

Before coming to the question which is at 
issue in this appealit would be wise to 
make one or two statements regarding the 
course of the trial. The suit was started on 
the 28th of June, 1923. On the 19th Novem- 
ber, 1923, the plaintiff put in a petition be- 
forathe learned Subordinate Judge fore 
the issue of acommission for taking evi- 
dence of certain persons therein named, and 
on the Ist of December, 1:23, the defend- 
anta filed a petition objecting to the issue of 
tha Commission. It was ordered by the 
learned Subordinate Judge that the evi- 
dence of the witnesses including the plaint- 


504 


uf ‘should be. taken on commission in 
England. Onthe 29th April 1924 the High 
Court reversed the order of the learned 
Subordinate Judge, in so far asit allowed 
the examination of the plaintiff himself on 
commission. On the 3rd November, 1924, 
the plaintiff filed a petition praying that 
the Commissioner, who was to receive the 
evidence, should also receive in evidence 
books produced by the plaintiff. This peti- 
tion was objected to on the 4thof November, 
1924, by the learned Subordinate Judge on 
the grounds that certain interrogatories 
that had been in the meantime sent to 
Englandfor the examination of witnesses, 
did not mention anything in regard to them 
and he ordered that the books should be 
produced in the Court at the earliest 
possible date to enable ths defendants to 
inspect them deciding then whether the 
books should be admitted in evidence. As 
a matter of fact these books were not 
admitted atthe hearing. These matters are 
mentioned, asthe appellants say that by 
reason of the learned Subordinate Judge 
allowing the petition for evidenceto be 
taken on Commission in the first instance, 
and then that order being reversed in part 
by the High Court subsequently, certain 
questions which might have been put to 


the witnesses who were examined on Commis-. 


sion, questions which would be in ordinary 
course of events be answered by Mr. 
Francis himself, were not put’ to these 
witnesses although they could have answer- 
ed them. In consequence the proof of the 
case might not be considered to be com- 
plete. In those cireumstances the appel- 
lants during the courseof the hearing in 
this Court petitioned the Court to receive 
further evidence under O. XLI, r. 27 of the 
Civil Procedure Code. However, having 
regard to the decision at whichI have 
arrived, it becomes unnecessary to deal with 
this application. 


It will be as well to deal with the case 
of the respondentin this appeal and his 
arguments and then come to a conclusion 
whether the appellant has satisfied this 
Court on the objections raised. One point, 
although not first raised but was suggested 
by the Court, has been urged against the 
plaintiff's case, this being, that nowhere, 
either inthe plaint orin the evidence, is 
there any allegation thatthe interest due 





*See 84 Ind. Qag. 993—[ Id. ] 
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has not been paid. However, there. 
seems to be two answers to this: first 
under para 4 of the plaintitis stated that . 
the defendants have paid nothing in res- 
pect of principal or interest It is argued 
by the respondents, however, that theallega- 
tion there, is that the ‘defendants’ have 
paid nothing, whereas, to meet their ob- 


jection it would. have - been necessary- 
to have alleged that W. H. M. Jung 
had not paid. It seems to me, how- 


ever, that this is a clearly stupid clerical 
error because as the allegation stands with- 
out correction it is quite irrelevant. De- 
fendants were never liable for these sums 
and they are only now sought to be made 
liable inasmuch as they have had the eg- 
tate of the deceased in their hands, f 
think itis not doing violence to the case 
to assume that what was intended was 
an allegation that W. H. M. Jung had 
not paid. However, in para. 7 of the 
plaint it is clearly stated that £671-8s. 6d. 
was now due to the plaintiff, and in 
para. 8 if is stated that W H. M. Jung 
died in about December 1920. It can, 
therefore, be seen that if, as was the 
fact, W. H. M. Jung died in Decem- 
ber 1920 he certainly could not have 
paid the greater part of 3this sum. It is’ 
doubtful whether these allegations would 
be sufficient under the English rules of 
pleading but in this country before the 
hearing there is a preliminary discussion 
as to the issues which are to be framed, 
This course was followsdin this case as one 
would expect, but nowhere in those issues 
which were stated at pages 28 and 29of the 
lst volume of the Paper Book is any 
issue framed on this point. It must, there- 
fore, be assumed that it did not arise. The 
main controversy in this case is whether the 
bond as we must now call it was proved. 
As Ihave stated the plaintiff sought to 
give secondary evidence of the bond and his 
evidence took the following form:—One 
R H. Oollins who was a clerk of the plaint- 
iff was examined on Commission and stated 
that he was present when the bond was 
executed. He gives details of the circum- 
stances and states that although he would 
not remember the dealings of the ordinary 
English clients of Francis he remembers 
this case particularly as it was his first 
dealing with an Indian client; that twe 
witnesses were not usual for an ordinary 
English motgage-deed and he was struck 
by the peculiar wording of the bond. He 
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said that he had never seen one like it be- 
fore nor had he since. He produced a copy 
stating thathe compared it with the origi- 
nal and thateopy was producéd with his 
deposition before ‘the learned Subordinate 
Judge at the hearing OneJ E Sparshott 
another clerk of Mr. Francis gave evidence 
to the like effect. He also stated that a 
copy of the deed was kept in. the office 
but that he did not compare the copy with 
the original. These two witnesses also de- 
posed to the account books of Francis 
containing the 
transaction. Dr. Majid was also examined 
on Commission and he gave evidence to the 
effect that he prepared the mortgage-bond 
and also purported to state its contents, 
But as regards the latter part of his evi- 
dence it seems to me of doubtful admis- 
sibility, but he does state a fact which is 
important and that is, he was present at 
the execution. In addition to this evidence 
Hasan Jan to whom the deed had been 
gent for registration was examined before 
the learned Subordinate Judge. 
evidence to the effect that he received ths 
deed and that ultimately before registra- 
tion if was lost. One witness might be 
mentioned here; one Ganga Prasad who 


purported to prove the signature on the pro- | 


missory note and the signature on certain 
letters and receipts. However, in my opin- 
ion, this evidence must be discarded and it 
was discarded by the learned Subordinate 
Judge. 
sense that həs was asked to give evidence 
in Court at the hearing for the first 
time and his cross examination clearly 
proves that his depositions are worth- 
less. 

As we are dealing with the question of 
evidence it had better ba stiteld that the 
evidence of the defendants such as 
it was, related merely to -the alleged 
property of W. H M. Jung. But this 
matter will be dealt with later. It will 
suffice to say that there was no evi- 
dence by the defendants as to the 
debt. 

The real question in this case, therefore, 
is first, whether in the circumstances the 
document of the 15th September, 1919, can 
beand was proved by the secondary evi- 
dence. The appellants urge that they have 
complied with the provisions of the Indian 
Evidence Act in that regard. On behalf 
of the respondents Sir Sultan Ahmed relies 
on the case of Raja of Bobbilla v, Sitaram- 
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He gives: 


He was a chance witness in the. 
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assami Garu(1) where adéedof gift which 
had been lost was sought tobe proved by the 
production of a copy of the instrument, 
From the facts of that case itis clear that . 


“the original had not bean stamped and thé 


Indian Oourts before which the suit came. 


‘were unanimous in rejecting the ‘copy. 


The decision was based on s. 3: of the 


‘Stamp Act then in force (Act I of: 1879) 


which was similar to s. 35 of the Stamp 


- Act (baing Act IT of 1899) which is now ih 


force. The effect of those sections is that 
no document either unstamped or insuff- 
ciently stamped shall bs admitted in evi- 
dence with the proviso that certain docu- 
ments- shall be admitted on the payment 
of duty and penalty, The argument in 
the Madras case was that secondary evi- 
dence could not be admitted of a document 
that had not been stamped or was insuff- 
ciently stamped and was, thsrefore, not 
admissible itself in evidence, the argu- 
ment being based onthe decision of two 
cases, Arunachellum Chetty v. Olagappah 
Chetty (2) and Kopasan v. Shamu (3): Lord 
Watson in the case to which I refer 
decided on the construction of the Stamp 
Act of 1879 that the Courts were right in 
rejecting a draft or copy as secondary evi- 
dence. The appellant, however, differenti- 
ates this case from the present on the 
grounds that the case reported as Raja of 
Bobbilli v. Sitaramasami Garu (1) was a 
case in which a gift was sought to be 
proved by a deed, that a deed is necessary 
to perfect a gift in Indian Law. But that 
in the present case no -such considerations 
apply but that he was merely using it to 
prove the’ debt which in certain circum- 
stances he might have proved by other 
evidence. However, the trus answer seems 
to be the following : —The bond the subject 
matter of the suit was executed in England 
I think the evidence clearly establishes that 
fact. Section 2 of the Act of 1x99 defines 
inter alia a bond. This document clearly 
comes within that definition. But s. 3 
enacts the general principles upon which 
the duty is chargeable under the Act, Sub- 
clause (a) of the first part of the section, 
excludes by inference documents -which 
were executed at places other than in 
British India. It would appear, therefore 

that there was no necessity to stamp this 


(1) 23 M. 49; 4 O. W. N. 117; 28 L A, 962. 

O. J. 597; 8 Ind. Dec. (w. s.) 428 (P. O3. OE Sate Ee 
(2) 4M. H. O. R. 312, 
(3) TM. 440; 2 Ind. Dec. (y, 5.) 891, 
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as a bond, although if it had been regis- 
tered as. a mortgage-bond it would have 
attracted duty. Now s. 35 deals with 
instruments upon which duty is chargeable 
and asthe duty was not c.argeable upon 
this document it does not come within the 
mischief of that section. Therefore, what- 
ever view one would take of the case in 
Raja.of Bobbilli v. Sitaramasamt.Garu (1) 
‘tis not an authority for the rejection of 
this instrument. We have been referred, 


_ however, to s. 18 of the Stamp Act which 


provides that every instrament chargeable 
with duty executed only out of British 
India, and not being a bill of exchange, 
cheque or promisscry note, may be stamped 
within three months after it has been first 
received in British India. It is argued, 
that the inference to be drawn must be 
that although this document was executed 
in England it attracts duty. The answer 


seems tobe that this section deals only, 


with those documents which, although 
being executed in places other than in 
British India attract duty. I have already 
decided that this one does ‘not. There 
+s a further answer to this question of ad- 
missibility, and that is contained in s. 36 
of the Stamp Act, which provides that an 
instrument having once been admitted in 
evidence, such admission shall not, except 
as provided by s. 61, be called in question 
at any stage of the same sult or. proceeding. 
This document was received by the Court 
below. Section 61 referred toin s. 36 deals 
with cases where the Court is exercising 
its civil or revenue jurisdictionand has no 
connection withthe present case. Before 
I leave the consideration of the Stamp Act, 
sub-cl. (c) of s. 3 must be mentioned. 
That provides that a document, although 
executed ina country other than in British 
India, attracts duty if it relates to im- 
moveable ‘property in British India. 
It is true that the deed in question 
here related to immoveable property in 
India but that part of the document the 
plaintiff does not rely on and that pro- 
e vision in the dead must be disregarded by 
the Court for the reason that it isan un- 


. registered deed and consequently invalid 
to the extent that it refers to immoveable. 


. property. 


There is one question, however, which 


arises at this point. It is said by the re- 


spondent that the ‘actual identity of he 


deed which was executedin Mr. ‘Francis’ 
office and is alleged to hays been sent to 
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Patna and lost.is not strictly proved. This 
is not that class of case, however, in which 
identity has to be strictly proved. The 
ideatityisdoubted by theSubordinate Judge, 
but I think the reasonable presumption is, - 
and Ihave no doubt that the executed deed 
was the one which was lostin the Vakil’s 
offize in Patna. That being so and by - 
reason of the- foregoing considérations I am 
of the opinion that the deed has been suffi- 
ciently proved by the secondary evidence 
adduced. 


It remains.to be seen what that proof 
amounts to. Does it prove the loan to 
W. H.M. Jung? The deed recites the’ 
fact that W. H.M. Jung did borrow 
the sum of- £1,400 at 15 per centum 
per annum simple interest from Mr. 
Francis. In my opinion that recital’ is 
sufficient prima facie proof of the” fact: 
With that prima facie proof and in the 
absence of any evidence to thecontrary I 


hold thatthe debt of £1,400 is proved against 


W. H. M. Jung. The liability for the 
payment of interest naturally follows;— 


In these circumstances if is unnecessary . 
to decide whether the debt is proved by the 
cheques produced and which purport 
to show payments to W.H M., Jung. 
The evidencs as to thes? does appear 
to bedefective. The sigaature of the plaint- 
iff is,in my opinion, sufficiently establish- 
ed but some of the cheques are made 
payable to persons other than W. H. M, 
Jung and to bearer and, therefore, do 
not bear the endorsement of W. H. 
M. Jung. Others although made out to 
him, his signature by way of endorse- 
me:t is not proved. There are matters 
which, in my opinion,in the circumstances 
of the case tha Court would allow the 
plaintiff to produce evidence at this stage, 
if necessary, to complete the linksin the 
chain of proof. However,a decision on that 
point is unnecessary. 

The remaining question is whether the 
plaintiff can make defendant No. 1 the 
father of W. H. M. Jung, defendant 
No. 2, the wife or mother of defendant 
No. 1 and defendant No 3 the widow of 
W. H..M. Jung, aud his heirs under 
Muhammadan Law, liable as having come 
into possession of the deceased debtor's 
estate. , 

The property alleged tobe that of the 
deceased was a Mauza Chhareari under a 
deed of gift executed by . defendant No, 1 in 
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favour of hisson W. H. M. Jung. After 
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the death of W. H. M. Jung at Patna. 


in December, 1920, his widow came to 
India and commenced: litigation with 
regard to this. The matter was 
ferred to arbitration and this award 
decided that the deed of gift was a colour- 
ableone and that the deceased never went 
into possession. These proceedings, how- 
ever, wera compromised by a payment of 
Rs. 15,000 to the widow. However this 
decision is not binding on the plaintiff as 
he was nota party to -them. 

It remains to be seen whether the defend- 
ants evidence establishes the allegation 
that the deed of gift wasa benami transac- 
tion. Apart from the bare statement that 
the gift by the defendant No.1 was colour- 
able transaction and a statement that 
defendant No.1 has beenin possession of 
the village for many years past, there is no 
proof of the alleged character of the gift 
transaction. Defendant No. 1 who would 
have given the best evidence regarding 
this was not examined, Ontheother hand 
the entry in the Register Record giving 
particulars of the mutation of names states 
that the defendant No. 1 acquired his 
interest in the property by inheritance, In 
the absence of clear and reliable evidence 
to the contrary this, in my opiaion, is con- 
clusive as also.it is on the question of whe- 
‘ther the deceased entered into possession 
of the land the subject-mutter of the gift. 
I am of the opinion, therefore, that the de- 
fandants have not established the fact that 
the deed of gift by defendant No. 1 was 
merely colourable. That being so the plaint- 
iff is entitled to succeed, 

The appeal will, therefore, be allowed 
with costs in this Oourt and the Court 
below. There will bea decree for the sum 
of £ 630 or its equivalent in Indian currency 
together with interest at the rate of 6 per 
cent. per annum from date of suit until 
realization. The decree will be against.the 
three defendants as the legal representa- 
tives of the deceased under s. 52 of the Civil 
Procedure Codeio so far as they are in 
possession of the estate of deceased Wasig 
Hossain Mobarak Jung or uader sub-s, (2) to 
the extent to which they have been in pos- 
session. If any further directions are neces- 
sary they will be liberty to apply. 

Ross, Je—l agres’ - l 


A N.A Appeal allowed. 
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LAHORE HIGH COURT. 

| FULL BENCH, 

-. MISORBLLANKOUS Sgeconp CIVIL APPEAL 
No. 2539 oF 1925, 

; May 25, 1927. mm 
Present:—Mr. Justice Broadway, Mr. Justic 
Fforde, Mr. Justice Addison, Mr. Justice 
Tek Ohand and Mr, Justice Dalip Singh. 

CHE TA—DiranpaANt—ArPsLLanT 
i - VErsus 
BAIA AND oTHuxs—PLaIntirFa— 
Pee REsvonDENTS. 
unja enancy Act (XVI of 1887), ss. 4 0), 48 
45,78 (8) O Dera of ran ee T 
Revenue Court—Suit for possession—Jurisdiction o 
Civil Courts—‘Tenant', meaning of—N ecessity for 
deciding matter cognisable by Revenue Court—Return 
of  plaint—Statutes taking away jurisdiction of 
ordinary Courts—Strict interpretation—Jurisdiction 
of Courts governed by allegations in plaint. 

A suit brought by a person, who has been- dig- 
possessed from his tenancy after a notice issued to 
him under s. 43 of the Punjab Tenancy Act, and 
who has been unsuccessful in a suit under gs. 45 to 
contest his liability to ejectment, for possession of the 
land from which he has been ejected on the ground 
that he had a right of occupancy therein, is not barred 
by s. 77 (3) (a) of the Act and a Civil Court has 
Jurisdiction to try such a suit; but, if in such a 
suit it- becomes necessary to decide any matter 
which can under 8.77 (3) of the Act be heard and 
decided only by a Revenue Court, the Civil Court 
should endorse upon the plaint the nature of the 
matter for decision andthe particulars required by 
Q. VII, r. 10, Oivil Procedure Code, and return the 
pinin} for presentation to the Collector, fp. 51], col 
3p. 513, col. 2.] Os 

Parman v. Lhassu (3), Mahindar Singh v. A 
2 (4) o aat ee (6), aporeved: a 

ott v. Maya (1) an oar Hussain v. Kar 
(2), distinguished, Hi 
_ Lakha v. Khunshi Ram (12), dissented from. 

Where in such a suita plea of res judicata ig 
raised, it is competent to the Civil Court. to deter- 
mine the question. [p. 513, col. 2] 

Per Broadway, J.—As soon as a person's “right to 
possess’. as a tenant has been decided against him 


by a Revenue Court he ceases to be a “tenant” 
col. 2 > nt ` [p. 509, 


In order to ascertain the nature of a suit the 
general rule is that the allegations in the plaint 
must primarily be looked to and that these alle a- 
tions govern the question of jurisdiction, [ibid.]- z 
' The word “matter” was designedly used-in a` 77 
(3) of the Punjab Tenancy Act in contradistinction 
to “suit” and it was intended that although 
the “suit” as laid was within thé’ jurigtee 
tion of the Civil Court ifthe pleadings raised an 
matter involving an issue which it became’ nesessary 
to-decide and the decision of which would en 6 

t encroachment on the jurisdiction of athe 
Revenue Courts, the whole suit and not” just th 
“matter” was to be referred to the Revenuë Odurtefor 
decision. [p. 510, Se 1.] = ERE 

An enactment which seeks to take away: the inrie. 
diction of the ordinary Courts must be ie aa 
strued. [p. 509, col. 2.] 


Miscellaneoys second appeal from the 


608. . 
order of, the Senior Sub- Judge, Kangra, 


dated the 9th Apri], 1925. 
Mr. Mehr Chand Mahajan, for the Appel- 
ant, 97, a ed | 
Dewan Meh Chand, for the Respondents. 
. JUDGMENT OF THE FULL . 
O BENCH, i Er 
Broadway, J.—The suit out of which 
this reference has arisen was, instituted in 
January, | 
plaintiffs against Cheta as defendant... _ 
The plaintifis claimed possession of 17 
kanals 11 marias‘of land ‘on the following 
allegation: (1) That they and their ancestot's 


had held the land as occupancy tenants for - 


more than one hundred years. (2) That 
acting under the provisions of ss. 42 (b), 
43 and.45 of the Panjab Tenancy Act (XVI of 
1887) the defendant had a notice of eject- 
ment issued to'the plaintiffs by the Revenue 
Officer. (3) That the plaintiffs had, under 
s. 45 (6) of the said Act, instituted a suit 
contesting their liability to be ejected, a 
suit that had been ultimately decided 
against them by the Revenue Courts and 
their ejectment decreed, (4) That in ex- 
ecution of the decree they had been ejected. 

The trial Court dismissed. the suit hold- 
ing that the plaintiffs were “tenants” at 
the date of the suit and consequently the 
Civil Courts had no jurisdiction to-try 
it. Reliance was placed on Joti v., Maya 
(1)and Akbar Hussain v. Karam Dad (2). 

On appeal the learned Senior Subordi- 
nate Judge, relying on Parman v. Lhassu 
(3) and Mahindar Singh v. Allah Ditta. (4), 
came tothe conclusion that the plaintifis 
were not “tenants” and that the ‚suit was 
cognizable by the-OCivil Courts and remand- 
ed the case accordingly. Against this 
order of remand the defendant Cheta pre- 
‘ferred a second appeal to this Court which 
_ came up for hearing before a Bingle Judge 
who referred it to a Division Bench. At 
the hearing before the Division Bench it 
was urged that.the decisions in Parman v. 
Lhassu (3) and Mahindar Singh v.. Allah 
Ditta (4), were in conflict with the view 
jaken in Akbar Hussain v. Karam Dad (2), 
and were not correct. 

The Division Bench came to the -conclu- 
sion that the decision in Parman v., Lhassu 
(3), required further consideration, and in 


order to determine the conflict of author-. 


(1) 44 P. R. 1891. yeah: ef 
2) 48 Ind. Oas. 8; 90 P. R. 1918 (F. BJ). 
(3) 51 Ind. Cas, 443; 49 P. R. 1919. 
(4) 78 Ind, Cas. 346; A. I. R, 1924 Lah, 539,’ 


= 


1983, by Baija and othérs as 


OETA V, BATTAL. -` [105 L O. 1987] 
ities rafarred the following question to a 
Fall Bench: © > = a 


Whethera Qivil Court has jurisdiction to- ~ 


. try a suit brought by a person, who has. 


been dispossessed from his tenancy after a - 
notice issued to Him.under s. 43 of the ` 
Tenancy Act, and who has been unsudceds- -- 
ful in a suit under s. 45 to contest his - 
liability to ejectment, for possession of the 
land from-which he has bsen ejected on the 
ground that he hada right of occupancy 
therein, and whether s. 77 (3) (d) of the Act 
bars such a suit or not? 

The first point for determination is whe- 
ther persons in the position of the plaintiffs 
fall within the determination of “tenant,” - 
for if they do it is clear that the Civil Courts - 
have no jurisdiction. | 

In s. 4 (5) the expression “tenant” 
is defined as meaning .a@ person who 
holds’ land under another person, and 
is liable to pay rent for that land to that 
other person. 


This definition was very carefully con- 
sidered in Joti v. Maya (1), and it was held 
that “to establish the complete relation of 
landlord and tenant between two persons... 
within the meaning of the Tenancy Act, it 
ig essential that two things shall concur, viz. 
(l)a right to enter upon and possess the 
land, and (2) an entry into possession. Upon 
entry and not before, the person having the 
right becomes a ‘tenant’ and ‘holds’ the 
land under the person called the landlord, 
But when once the person having the right 
has. entered into possession, he does not 
merely by reason ofa wrongful dispossession, 
by the landlord or by a third person, cease 
to ‘hold’ the land under the landlord, and 
is not deprived of the character of tenant. 
The legal relation of landlord and tenant... 
continues, notwithstanding the disposses- 
sion,” 


That is to say a person in possession of 


-land without the .right`to possess it does 


not “hold” the land and is not a “tenani” 
within the definition, while a pérson who 
has been in possession of land with tke 
right. to possess it continues to “hold. the 
land” and to bea “tenant” within the de- 
finition in spite of having been wrongfully 
put-out of possession. Sections 42 (b), 43 
and 45 prescribe the procedure to be adopt- 
ed for the ejectment of a tenant, 2..¢@, a’ 
person in possession of land with the right 
to possess it, and it will be seen that the 


- notice of ejectment is issued through or by 
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a Revenue Officer. On being served with 
the preseribed notice the person or tenant 
in possession may, while still in possession, 
obtain an adjudication as to his right to 
possess by bringing a suit within two months, 
s. 45 (b), or he may wait till he has been put 
out of possession by the Revenue Officer 
and then have this right to possess (and 
to possession) determined by bringing a 
suit within one year (s. 50). 

Whichever course he elects to adopt, the 
suit must be heard and determined by a 
Revenue Court, and bya Revenue Court 
alone, and in each case the person bringing 
the suit would be a “tenant” within the 
meaning of the above definition, for though, 
-in a case falling within the purview of 
g, 50, he would be out of possession, having 
once been in possession, notwithstanding his 
dispossession,.he is still a “tenant” and con- 
tinues to be one until his right to possess 
the other essential has been adjudicated 
upon by a Revenue Court. 

It seems to meclear that, in the circum- 
stances above set out, it was the intention 
‘of the Legislature to confine to the Revenue 
Courts the jurisdiction to hear and deter- 
mine all questions in which the right of a 
person to possess land as a tenant was 
involved. 

In this connexion I adopt the following 
remarks from the judgment of Chevis, J., 
in Akbar Hussain v. Karam Dad (2), at 
page 300:* ; 

“Now reading the Tenancy Actas a whole, 
that Act seems to me, when dealing with 
. suits and applications to mark off certain 
classes of suits and applications as cogniz- 
able only by Revenue Officers or Revenue 
Qourts. The cognizance of Civil Courts in 
all such cases is jealously excluded, see 
ss. 76 (1) and 77 (3) of the Act. Certain 
matters are to be dealt with by Revenue 
Officers, and no Court is to take cognizance. 
of any dispute or matter with respect to’ 


which any such application or, proceeding: 


might be made or had. Uertain suits.-dre 
to be heard and determined- by Revenue 
Courts and no other Court is to take cogniz- 


ance of any dispute or matter- with respect” 


to which any such suit-might be instituted.” 


It has- been contended, however,’ that~. 


when a notice under ss. 42 (b) and 43 has 


been served if a suit is brought’ as provided ` 
by sB. 45 (6) and the “right to, possess” de- ~ 
termined against the recipient of the notice . 


and ejectment decreed by the Revenue 
“*Page of 00 P. R, 1918—[ka]y O T —— oo 
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Court as soon as the decree is executed and 
the person in possession ejected he ceases 
to be a “tenant” within the definition and 
he can, therefore, have {recourse to the Civil 
Courts and claim to be put into possession, 
even if, before his claim can be decided, it 
becomes necessary for the Civil Courts to 
decide whether or not he has a right to 
possess. This contention finds support in 
Nihal Singh v. Kaman (5), Kharku v. Dittu 
(6) and Parman v. Lhassu (3), and I may 
say at once that I am in agreement with 
the view that as soon as a person's “right 
to possess” asa tenant has been decided 


_against him by a Revenue Court he ceases 


to be a “tenant,” I galso accept the conten- 
tion that an act by which the jurisdic- 
tion of the ordinary Courts is taken away 
must be strictly construed. Kama v. Bha- 
janlal Chantanlal (7). =: l 
Further, I think that in order to ascertain 
the nature of a suit the general rule is that 
the allegations in the plaint must primarily 
be looked to and that these allegations 
govern the question of jurisdictions and 
assuming that Nihal Singh v. Kaman (5) 


and Kharku v. Dittu (6), were correctly 


decided, I would be prepared to hold that 
the Civil Courts would have jurisdiction ‘to 
entertain such a suit whatever the ultimate 
fate of the’ suit might be. ~ 

I do not, however, think it necessary to 
discuss these two decisions as they were 
arrived at before Act Ill of 1912 was passed 
by which certain provisos were added to 
s. 77 (3) and it-seems to me that the'answer 
to the question referred depends to a very 
large extent on the interpretation to be 


. placed on the first proviso then added. 


Section 77 (3) runs as follows:— 
“The following suits shall be instituted in 
and heard and determined by Revenue 


- Courts, and no other Oourt shall take cog- 


nizance of any dispute or matter with 


respect to which any such suit -might be 


instituted,’ and among the suits. thus taken 
out of the jurisdiction of the Civil Courts 


„are “suits by a tenant to establish-a claim 


to a right of occupancy”—sub-cl. (d). ° 
Inasmuch as the plaintiff in a suit insti- 


tuted in the circumstances already describ- 


ed is nota “tenant” within. the définition 
of that term, it may with some: show of 
reason, be urged that such asuit not being 
by.a "tenant”-is not taken out of the juris- 
diction of the Civil Courts and it seems to 
` (5) 9 P. R. 1888 (F, B.). epee | aR 

(8) 70 P. R, 1893. 

(7) 45 Ind, Oas,{604, 
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me that this was recognised by the Legis- 
lature and it was in order to meet this very 
.Bibuation that in 1912, the following proviso 
was added: 
_ Provided that: (1) Where in a suit cogn- 
izable by and instituted in a Civil Court 
it becomes necessary to decide ‘any matter 
which can under this sub-section be heard 
and determined only by a Revenue Court 
the Civil Court shall endorse upon the plaint 
the nature of the matter for decision and 
the particulars required by O. VII, r. 10, 
Civil Procedure Code, and return the plaint 
for prasentation to the Collector.” 

Now it seems to me clear that the inten- 
tion of the Legislature, in enacting the 
proviso, was to depart from the general rule 
whereby the allegations in a plaint pri- 
marily determine jurisdiction and are to be 
looked to in order to ascertain the nature of 
the suit. The suit the proviso seeks to 
affect is one that is prima facie within the 
jurisdiction of the Civil Court in which it 
has been instituted, and,'therefore, obviously 
refers to a suit which would ordinarily be 
triable by the Civil Court and provides 
that if in the course of the trial of that 
suit it becomes necessary to decide any 
“matter” which can under this sub-section 
be heard and determined by a Revenue 
Court alone, the Civil Court shall decline to 
proceed further and deal with the suit (not 
the matter alone) in the manner laid down. 

It seems to me that the word “matter” 
was designedly used in contradistinction to 
“suit” and it was intended that although 
the “suit” as laid was within the jurisdic- 
tion of the Civil Court if the pleadings rais- 
ed any matter involving an issue which it 
became necessary to decide and the decision 
of which would necessitate an encroachment 
on thejurisdiction of the Revenue Courts, the 
whole suit and not just the “matter” was to 
be referred to the Revenue Courts for deci- 
sion. 

“This differentiation in the tise of the 

words “matter” and “suit” appears to have 
been recognised by Martineau, J., in Par- 
man v. Lhassu (3), when he says: 
“< “The matter which has to be decided here 
is whether the plaintiff has a right of 
occupancy, and a suit instituted by him in 
respect of this matter would not be one 
falling within sub-s. (3), as he is not now a 
tenant.” 

It was because the plaintiff had ceased 
to be a tenant that the suit was triable by 


a Oivil Court, but the matter to be decided - 
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in the suit was the existence of an occup- 
ancy tenancy. When Parman v, Lhassu 
(3), first came before Scott-Smith, J., he 
was of opinion that while the suit, as laid, 
was cognizable by the Civil Courts this 
proviso applied and made it incumbent on 
those Courts to refer the suit io the Revenue 
Courts, His judgment is to be found print- 
ed in Parman v. Ghanthu (8), and at page 
812,* col. 2, occurs the following: 

“A tenant after dispossession from his 
tenancy is no loager a tenant, and, there- 
fore,.the present suit is not one by a 
tenant and is prima facie coguizible by a 
Civil Court, but the question which has to 
be decided is whether plaintiff, who at the 
time of his dispossession was a tenant, hada 
right of occupancy,” 

From this it is clear that Szott-Smith, J, 
realized that the plaintiff at the time of 
suing was not a tenant, and with all respect, 
I find it difficult to follow him when later 
at page 123 of Punjab Record 1919 he says: 
“I am now of opinion that I was mistaken 
in this view because I considered the 
plaintiff to be stilla tenant after his dis- 
possession.” 


It has been urged that even if the inten- 
tion of the Legislature was as stated above 
this intention has not been carried out as 
the language employed isunhappy. While 
admitting that the drafting of this proviso 
is not as happy asit might be, it seenis to 
me, alter careful consideration, that the 
intention has been given effect to, and that 
in cases of this nature the proviso tos. 77 
(3) is applicable and renders it necessary 
for the Civil Court to act thereunder. But, 
inasmuch as this proviso seeks to take the 
jurisdiction of the ordinary Courts, it 
must be strictly construed and every word 
it contains examined and given effect to, and 
I consider that it is not the mere raising of 
a plea that would involve an issue on a 
‘matter’ which requires to be heard and 
determined by a Revenue Court alone that 
affects the jurisdiction of the Civil Court 
but that jurisdiction is only taken away 
when, and if it becomes nscessary to decide 
such an issue in order to decide the suit, 

Unless and until a decision of such a 
matter becomes necessary for the final 
disposal of the suit the Civil Court’s juris- 
diction is maintained, and it is for that 
Court to decide all other questions that 


(8) 46 Ind. Oas. 811; 147 P, W. R, 1918, 
“*Page of 46 Ind, Cas [Ed] 
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arise including the question whether the 
rule of res judicata bars any further enquiry 
into the matter pleaded. 


My answer to the question referred is,- 


therefore, that such a suit is within the juris- 
diction ofthe Civil Courts and is not barred 
by s. 77 (3) (d), but that the Civil Courts 
would have to deal with it in accordance 
with the procedure prescribed by the pro- 
viso to 8 77 (3) of the Tenancy Act as 
above indicated. 

Fforde, J.—I have had the advantage 
of reading the judgment delivered by my 
brother Broadway, with which I find my- 
oF in agreement, and I have nothing to 
add. . 

Addison, J.—The question referred for 
decision is given in the judgment of my 
brother Broadway. 

The Punjab Tenancy Act has enacted a 
complete set of provisions under which a 


tenant can contest his liability to be ejected . 


by his landlord on the ground that he is an 
occupancy tenant etc., while the Revenue 
Courts have been given exclusive jurisdic- 
tion to decide these suits. Thisis not dis- 
puted, but it has been for long a vexed ques- 
tion whether the tenant can sue in the Civil 
Courts after he has availed himself of his 
remedies under the Punjab Tenancy Act or 
has failed to avail himself of them within 
the time fixed, 

The plaintiffs were tenants of a certain 
area of land, Their landlord applied to 
the Revenue Officer for service of a notice 
of ejectment upon them under the provi- 
sions of s. 43 of the Tenancy Act. The 
tenants instituted a suit in a Revenue 
Oourt unders. 45 (6) of the Act to contest 
their liability to be ejected on the ground 
that they were occupancy tenants of the 
land. The tenants failed in their suit and 
their ejectment was, therefore, decreed by 
the Revenue Court. This decree was ex- 
ecuted on the 13th of June, 1922. The 
tenants then instituted the present suit in 
the Oivil Courts for possession of the same 
land on the ground that they were the oc- 
cupancy tenants thereof. The trial Court 
followed Akbar Hussain v. Karam Dad (2), 
and dismissed the suit holding that the Civil 
Oourts had no jurisdiction. The lower 
Appellate Court followed Parman v. Lhassu 
(3), and held that the suit lay in the Civil 
Courts, It was, therefore, remanded for 
decision on the merits. Against this order 
a miscellaneous appeal was presented in thig 
Court and the Diyisien Bench before whigh 
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it came referred the question to a Full 
Bench for decision. 

If the tenants had not availed themselves 
of their right under s.45 (6) of the Act to 
institute a suit to contest their liability to 
be ejected on the ground that they werecccu- 
pancy tenants before they actually wereeject- 
ed, they would have been ejected under 
s. 45 (5) of the Act, not by a decree of a 
Revenue Court but by order of a Revenue 
Officer. They would then have had the 
right under s. 50 of the Tenancy Act to 
institute a suitin the Revenue Courts for 
recovery of possession of their occupancy 
Within one year. Section 50 runs as fol- 
lows:— 

“In either of the following cases, namely 
(a) if a tenant has-been dispossessed with- 


“ out his consent of his tenancy or any part 


thereof otherwise than in execution of a 
decree or than in pursuance of an order 
under s.44or s. 45, (b) if a tenant who, 
not having instituted a suit under s 45, has 
been ejected from his tenancy or any part 
thereof in pursuance of an order under that 
section denies his liability to be ejected, 
the tenant may, within one year from the 
date of his dispossession or ejectment, in- 
stitute a suit for recovery of possession or 
occupancy, or for compensation, or for both.” 

Sections 45 and 50 thus cover évery pos- 
sible case of the dispossession of a tenant 
and the two sections are complementary. 
If a tenant is wrongfully dispossessed 
he can under s. 50 (a) institute a 
suit within one year to recover. possession. 
If a notice has been served upon him 
under s. 43 he can either institute a 
suit under s. 45 (6) to be declared an occu- . 
pancy tenant before he is ejected or if he 
does not do so he can within one year after 
ejectment institute a suit under s, 50 (b) to 
be restored to possession on the ground that 
he is an occupancy tenant. In the case be- 
fore us the tenantsinstituted their suit in 
the Revenue Courts under s, 45 (6), that is, 
before they were actually ejected. 

The relevant part of s. 77 giving the Re 
venue Courts exclusive jurisdiction to de: 
cide certain suits is as follows: 

(3). “The following suits shall be insti- 
tuted in and heard and determined by Re- 
venue Courts, and no other Court shall take 
cognizance of any dispute or matter with 
respect to which any such suit might be 
instituted ;...... ... provided that— 


(1) wherein a suit cognizable by and 


. instituted in a Civil Court it becomes negège 
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sary to decide any matter which can under 


this sub-section be heard and determined 
only bya Revenus Court the Civil Court 


shall endorse upon the plaint the nature of 


the matter for decision and the particulars 
required by O. VII, r. 10, Civil Procedure 
Code, and return the plaint for presenta- 
tion to the Collector;...... 
Second Group 

(d) suits by a tenant to establish a claim 
to a right of occupancy, or by a lanlord to 
prove that a tenant has not such a right ; 
(e) suits by a landlord to eject a tenant; (f) 
suits by a tenant under s.40 to contest 
liability to ejectment when notice of eject- 
ment has been served; (g) suits by a tenant 
“under s. 50 for recovery of possession or 
- occupancy, or for compensation, or for 
both * * *. 

(i) any other suit between landlord and 
tenant arising out of the lease or condi- 
tions on which a tenancy is held. 


The first suit instituted by the present : 


- plaintiffs fell within s. 77 (3) Ç) and was 


-only cognizable by a Revenue Court. They 
- failed in that suit and were, therefore, eject- ` 
ed by decree of the Revenue Court. The - 


question is whether they can re-agitate the 
game question in the Oivil Courts for pos- 
session of.theland on the ground that they 
are occupancy tenants, it having been held 
by the Revenue Court which decreed their 
= ejectment that they were not, 

The Full Bench judgment in Akbar Hus- 


sain v Karam Dad (2) is important, The 


effect of that decision is that if a tenant 18 
dispossessed in such circumstances ‘that 


s, 50 of the Tenancy Act applies he can only - 


sue in the Revenue Courts for recovery of 
possession or for compensation within one 
year and on the expiry of that year cannot 
sue in the Civil Oourte. This decision 
overruled Imam Dinv. Feroz Khan (9), but 
only distinguished the previous Full Bench 
decision, Joti v. Maya (1). Though the 
last named decision 
overruled, the reasoning of the judgment in 
- Akbar Hussain v. Karam Dad (2), ie op- 
osed to the reasoning in it. I have no 
doubt that Akbar Hussain v. Karam Dad 
` (2), was correctly decided. Section 50 of the 
- Tenancy Act provides the remedy for a 
tenant who has been dispossessed in either 
of two ways ands 77 (3) (g) clearly provides 


thatsuch suits shall be instituted in and 


- -heard and determined by a- Revenue Court 


(9) 04 P, R. 1808. 
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alone. Section 50 also lays down that a 
tenant has only a year from the date of 
dispossession within which he can institute 
his suit. Attheend of the year his status 
does not change in any way; he still re- 
mains a tenant who has been dispossessed. 
No suit, therefore, can ever be instituted by 
such a tenant in the Civil Courts, while he 
has only ene year to sue in the Revenue 
Courts. The same view has been taken in 
all similar cases decided since the date of 
the Full Bench decision in question, e.g, in 
Mahindar Singh v. Allah Ditta (4), Nand 
Ram v. Ishar (10), and Piran Ditta v. Lal 
(11). It follows that, ifa tenant, who has 
been dispossessed of his tenancy in the cir- 
cumstances mentioned in s. 50 of the Pun- 
jab Tenancy Act, allows the period of one 
year prescribed by that section to expire 
without bringing a suit in the Revenue 
Courts, he, by the combined operation of 
ss. 50 and 77 (3) (g), is debarred from bring- 
ing a suit for recovery of possession or for 


' compensation or for both in a Oivil Court. 


The Full Bench decision Akbar Hussain 
vy. Karam Dad (2), however, does not cover 
the case where a tenant has instituted his 
suit under s. 45 (6).of the Act prior to being 
ejected by decree of the Revenue Court 
which dismissed his claim to occupancy 
rights, Ina case of this kind Parman v. 
Lhassw (3), it was held, following Kharkuw v. 
Dittu (6), that such a person after he has 
been unsuccessful in his suit in the Reve- 
nue Court can sue for possession in the 
Oivil Courts on the ground that he has a 
right of occupancy. It was further held 
that s. 17 (3) (d) bas no application to such 
asuit. The Full Bench decision Akbar 
Hussain v. Karam Dad (2), was distinguish- 


“ed and was distinguishable though some of 


the reasoning in it was not. It is clear, 
however,from the judgment of Le Rossignol, 
J., in the Full Bench case that he considered 
that asuitsuch as the onenow before us, was 
not cognizable by thecivil Oourts, Section 
77 (3) (g) and (t) appeared to him to cover 
all conceivable causes of litigatien between 
a landlord and his tenant qua tenant and 
his conclusion was that an ex-tenant in that 
capacity could look for no relief outside the 
Revenue Courts and that Civil Courts could 
hear his plaint only if he set forth a claim 
to relief in a capacity otherthan thatof an 


(10) 92 Ind. Cas, 597; A. I. R. 1926 Lah, 128; 7 Lah 
L. J. 600; 27 P. Li R. 24. i 
(11) 96 Ind. Cas, 479; A. T. R, 1926 Lah, 613; 2 Lah, 
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oceupancy tenant. The same Judge sitting 
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(f)and that there should be no further 


in Chambers held in Lakha v. Khushi Ram -suit in a Civil Court, the Act has failed to 


(12), that a suit like the present fell within 
8. 77 (3) (d) of the Act. i 

To return to s.77. It seems to me clear 
that s.77 (3) (d) legislates for suits by a 
tenant in possession to establish a'claim to 
aright of occupancy. Such a suit can be 
brought by a tenant, who is not threatened 
with ejectment, on the ground that he 
satisfies the conditions of ss. 5, 6 
or 8 of the Tenancy Act. I do not 
think that there is any escape from 
the conclusion that this is the right 
‘interpretation. A tenant is defined in s. 4 
(5) of the Act as a person who holds land 
under another person and is, or but for a 
special contract would be, liable to pay rent 
for that land to that other person. That 
meaning which implies possession and 
liablity to pay rent must be attached to the 
word ‘‘ tenant ° where it occurs in the Act 
unless the contrary is clearly indicated, as 
is the case in ss. 50 and 77 (3) (g). It fol- 
lows that the present suit is not one falling 
within s. 77 (3) (d) and to that extent Par- 
man v. Lhassu (3) was correctly decided. 
Nor do Ithink that this is a suit falling 
within s. 77 (3) (d) as it is nota suit between 
alandlord and tenant arising out of the 
conditions on which ‘a tenancy is held. 
Similarly, it is not a suit by a tenant under 
8.45 to contest his liability to ejectment 
when notice of ejectment has been served 
and thus does not fall within s. 77 (3) (F); 
But the present plaintifis have already ins- 
tituted a suit under s. 77 (3) (f) and s. 45 
(6) and have failed in thatsuit to establish 
their right of occupancy, The present suit 
therefore, does not fall directly under the 
second group of sub-clausesin s.77 (3) of 
the Act, 


There is little doubt that the Punjab 
Tenancy Actinotended that there should be 
no subsequent suit in a Oivil Court and in 
fact it gives the tenant a right to establish 
his claim to occupancy in the Revenue 
Oourts in all circumstances., Owing to the 
wording of s. 50 and s. 77 (8)(g) of the Act 
itis clear thata tenant or rather an ex- 
tenant, entitled to sue under those sections, 
cannot subsequently sue in the Oivil Courts. 
Though it was probably intended that such 
should be the case also when a suit had been 
decided under s. 45 (6) by a Revenue Court 
With exclusive jurisdiction under s, 77 (8) 


(12) 105 Ind, Cas, 488; 1 Lah; Gas. 229.. 
F 


provide a specific provision to the effect 
that a subsequent suit cannot be brought 
in the Civil Court. It follows that such a. 
suit can be instituted: in and entertained ° 
by a Civil Court, but it still remains to be. 
decided whether under proviso (1) to the 
section the Civil Court is precluded: from 


trying it, 


In my opinion proviso}(1) which was 
added by Act III of 1912, will apply and the 
Civil Court will be precluded from proceed- 
ing with the trial of the suit, if it“ becomes. 
necessary’. to decide the matter which is: 
raised by the plaintiffs themselves, namely, : 


whether they arein fact tenants and whe- 


ther, as such, they have established a claim: 
to a right of occupancy. That is their cause 
of action in their suit for possession. Thus 
though the suit does not fall within s. 77 (3) 
(d), becauss the plaintiffs are not in- posses- 
sion, the above-mentioned matter would, : 
if it becomes necessary to decide it. In 
the present case, however, a plea of res 
judicata has been taken to the effect that 
the trial of the above matter is barred by 
reason of the previous decision of the Re-: 
venue Court on the same point. It seems: 
to me that, unless and until a decision of: 
any matter “becomes necessary” for the. 
final disposal of the suit the Civil Court's 
jurisdiction would be maintained and it 
would; therefore, be for the. Civil . Odurt to 
decide whether the rule of res judicata bars 
any further inquiry into the matter indi- 
cated, and it would only proceed to take 
action under proviso (|) if it held -that it 
was not res judicata, In the latter case the. 
Oivil Court after endorsing upon the plaint 


‘the necessary particulars required by the 


proviso, should return the plaint for pre- 
sentation to the-Oollector: That is my 
reply tothe question which has been re-. 
ferred to us. ; 

Tek Chand, J.—I have raad the 
judgments which my brothers Broadway 
and Addison propose to deliver, and have 
very little to add. I agree that the plaint- 
iff in the suit, out of which this reference 
has arisen, is nota “tenant” as defined in 
s. 4(5) of the Punjab Tenancy Act, and, 
therefore, the suit as instituted is not one 
by a tenant to establish a right of occupancy 
and the Civil Court had jurisdiction to 
enterlainit. I also agree that the plea of 
res judicata raised bythe defendant must 
bs decided by the QOivil vurt before tho 
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action contemplated by the proviso of 
s.77 can be taken. If the Civil Court 
decides that the decision of the issue as to 
the status of the plaintiff is res judicata by 
virtue of the former decision of the Revenue 
Court, it willdismiss the suit. But if for 
some reason it finds that the trial of the 
“matter” is not barred by the rule of 
res judicata it will then “become neces- 
sary’ to try and adjudicate upon the 
claim of the plaintiff to establish aright 
of occupancy. This is a ‘matter’ the trial 
‘and decision of which is reserved by the 
Legislature exclusively for the Revenue 
Courts andthe Civil Court will, in that 
event, endorse the plaint as required by 
the proviso and send if to the Revenue 
Court. 

It will be seen that the decision of some 
of the issues that arise in the suit will 
be given by the Civil Court and that of 
others by the Revenue Court. This is 
obviously nota very satisfactory state of 
affairs. But there seems to be no escape 
from it, having regard to the peculiar 
nature of the proviso to s. 77 of the Ten- 
ancy Act and the well-established canons 
of interpretation of statutory provisions 
which trench upon the jurisdiction of 
ordinary Courts. There is no doubt that 
Act 111 of 1912 has succeeded in removing 
toa very small extent the serious ano- 
maliesin the law which weresoably and 
lucidly brought.out by Sir Henry Rattigan 
and Sir Donald Johnstone in Haji Mahomed 
Bakhsh y. Bhagwan Das (13) in consequence 
of which the provision to 8s 77 was 
enacted. Those anomalies still exist toa 
large extent and one cannot look with 
equanimity on the existing state of the 
law on the subject. What is substantially 
one dispute has to be tried and adjudicated 
upon piecemeal by Courts of different 
jurisdictions subject to different supreme 
authorities and the plaint has to be gent 
backwards and forwards before a final 
decision is reached. Jn sucha state of 
things, the rights of the parties must, of 
necessity, remain ina stateof uncertainty 
and suspense for an unnecessarily long 
time and there isthe danger of conflicting 
and inconsistent orders being passed. 
The situation becomes still more com- 
plicated and embarrassing when one finds 
that appeals from the decision given by 
he Civil Court on some issues arising in 
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the same suit would lie to the District 
Judge and the High Court and that on 
others given by the Revenue Court to the 
Collector, Commissioner and the Financial 
Commissioner. 

The Courts, however, are powerless to 
remedy such a state of things. Their func- 
tion is only to interpret the law as it 
stands on the Statute Book. The Legis- 
lature alonecan set matters right and it 
isa matter for serious consideration whe- 
ther the time has not come when the 
whole question of the separate jurisdiction 
of Revenue Courts, which was created for 
the first time in the Punjab in 1884, and 
which was extended and enlarged in 1887 


_ and again in 1912, should not be re-exa- 


mined and whether at least the law relat- 
ing to appellate subordination of Revenue 
Courts should not be broughtinto line with 
that which has worked sgo well in the other 
Provinces, 

Dalip Singh, J.—The first question 
to bedecidedin this reference is whether 
the Civil Court has jurisdiction to entertain 
a suit of the present kind. It seems to 
me that the Oivil Court clearly has 
jurisdiction to entertain the suit because 
the only clause in the Tenancy Act 
under which this suit might be excluded 
from the cognizance of the Civil Court is 
s. 77 (3) (d). Now, the relevant portion of 
s. 77 (3) (d) excludes from the cognizance 
ofa Civil Court “suits by a tenant to 
establish a claim to arightofoccupancy.”’ 
To myminda suit for possession on the 
basis that the claimant isan occupancy 
tenant is not a suit by a tenant to 
establish a claim toa right of occupancy. 
It is true that the cause of action of such 
a suit is the claim by a person to be an 
occupancy tenant, but the suit itself is 
not a suit to establish a claim to a right 
of occupancy butis a suit for possession 
on the basis of being an occupancy tenant. 
To give an example: asuit by a person for 
rent is a suit for money; and, though the 
cause of action undoubtedly must be that 


_the relationship of landlord and tensnt 


exists between the parties, the suit can- 
not be eaid to be a suit to establish a 
claim to be alandlord or to establish the 
Jendlord and tenant. I 
would, therefore, consider that this clause 
refers only to declaratory suite. 1 am 
further strengthened in this fesiticn by 
considering the definition of the woid 
‘tenant’ in this Act, “Tenant” is defined 
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in s.4 (5) as meaning a person who holds 
land under another person, andisor but 
for aspecial contract would be, liable to 
pay rent for that- land to that other person, 
In the absence of any indication to the 
contrary this definition must be held to 
apply wherever the word “tenant” is used 
in the Act, A person, therefore, who is 
not holding land is not a tenant within 
the definition though the legal relation- 
ship of landlord and tenant may still be 
existing batween himself and his land- 
lord. In s. 77 (8) (d)a:tsuit by a tenant 
is, therefore, a suit by a person who is still 
in possession of the land to establish a 
claim that he is an occupancy tenant; in 
other wordsit isa suit wherein the tenancy 
exists in the sense that the person is 
actually in possession of the land as tenant, 
aud the question is whatis the nature of 
that tenancy. Such a suit would again 
be a declaratory suit and not a suit for 
possession. Irom both these points of view, 
therefore, itis clear to me thatthe Civil 
Court has jurisdiction to entertain the 
suit. 

The next question to be decided is whe- 
ther the Civil Court can try the suit and 
if so how far. Tor this question it is neces- 
sary to consider the meaningof the pro- 
viso tos.77. In order todo this we must 
consider the state of the law before this 
proviso was introduced. Section 77 (3) 
reads as follows: 

“The following suits shall be instituted in 
‘and heard and determined by Revenue 
Courts, and no other Court shall take 
cognizance of any dispute or matter with 
respect to which any such suit might be 
instituted,” l 

This sub-section, as I understand it, 
shows that certain suits were to be in- 
stituted in and heard and determined by 
Revenue Courts and no Court could take 
cognizance of any dispute with respect 
to whicha suit of the nature specified 
might be instituted, It follows, therefore, 
that ifa person was sued for damages for 


cutting trees and he pleaded thathe was 


a person in possession of the land as 
occupancy tenant then the defence raised 
was a dispute with respect to which a 
suit might have been instituted by him 
because under s3. 77 (3) (d),ifhe was a 
tenant, he might have asked for a declara- 
tion to aright of occupancy, and his de- 
fence was really equivalent to asking for 
puch a declaration, This defence Was, 
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however, excluded from the jurisdiction of 
the Civil Court. The suit itself, however, 
was not excluded from the jurisdiction of 
the Oivil Court. The result was that 
sometimes the Oivil Court held that they 
were debarred from taking cognizance of 
the plea and proceeded to decide the 
case against the . defendant, or they held 
that they were capable of entertaining the 
plea and proceeded to decide whether the 
person in possession was or was not an 
occupancy tenant, thus creatinga double 
jurisdiction and practically nullifying the 
law that no Court except a Revenue Court 
should take cognizance of sucha dispute. 
This led to the enactment of .the proviso. 
It is obvious that the defendant might 
raise other pleas besides the particular 
plea of occupancy tenancy, but the Legis- 
lature considered that all such pleas, whe- 
Within the definition of 
s. 77 (3) or not should be decided by the 
Revenue Courts provided one of the pleas 
was such that a suit might have been 
instituted in the Revenue Courts about it. 
This was the object of the proviso. The 
proviso, however, did not enlarge the matter 
in dispute which might be considered by a 
Revenue Court because it expressly says 
that “wherein a suit cognizable by and in~ 
stituted inaQOivil Court it becomes neces- 
sary to decide any matter which can under 
this sub-section be heard and determined 
only by a Revenue Courb..,......... esei eee " 
In order, therefore, to determine what 
the matter waswe would have to- refer 
back to sub-s. (3) and see whether the 
matter wassuch with respect to which 
a suit falling under those sub-sections 
could be instituted. Therefore, it seems 
to me that, except in the cases provided 
under s. 77 (3) (g), suits for possession 
by a person who.wasout of possession on 
the ground that he claimed to be an occu- 
pancy tenant could still be tried by a Civil 
Court., Different cases would arise, e.g., 
where the alleged tenant was in possession, 
and the other in which the alleged tenant 
was not in possession; and again where 
there had been a decision of the Revenue 
Court on the point, or where there had 
been no such decision of a Revenue Court. 
In cases where the alleged tenant was in 
possession the proviso would seem to show 
that the Revenue Courts alone have jurisdic- 
tion to try the suit and the Civil Courts 
would have tosend all such suits, whether 


the matter arose on the frame of the suit or 
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whether. it arose on account of the defence 
to the Revenue Court for decision. If, how- 


ever, the suit was cognizable -as framed’ 


by a Civil Court then, if the plea raised a 
question in respect of whichasuit might be 


instituted inthe Revenue Court then the: 


Civil Court would have to despatch the 
plaint tothe Revenue Court. If, however, 
the person was out of possession then, 
except in cases under s. 77 (3) (g) other 
‘cases could hardly arise and the Oivil 
Court would ordinarily have jurisdiction 
to proceed with the suit. 
Revenue Court had previously decided that 
the person wasor wasnot an occupancy 
tenant, the matter would be res judicata 
ordinarily between the parties, and the 


Oivil Court would only be able to hold that - 


the matter was res judicata unless it could 
come to the conclusion that for one reason 
or another the matter -was not res judicata, 
If it came to such a conclusion which 
could only occur very rarely, then, in a 
case like the present, the Civil Court would 
proceed to decide the suit because no 
suit could be instituted in the Revenue 
Court aboutthe matter, From this point of 
view the point becomes very academic, 
but this is the only solution which pre- 
vents great anomalies in procedure aris- 
ing, and which also, as I consider, carries 
cut the realintention of the Legislature. I 
cannot believe that the Legislature meant 
that the Revenue Courts should have co-. 
ordinate’ jurisdiction with the Civil Court 
wherever any question of or, any right 
arising out, of land was concerned. I would, 
therefore, hold in the présent case that 
the Court had jurisdiction to try the suit 
and decide the issue whether it was res 
‘judicata or not res judicata. Looking at 
the matter from another point of view the 
words used are “become necessary” and 
not ‘is necessary. Now, it is not neces- 
sary to decide whether the tenant in the 
present case is an occupancy tenant or not 
until it is first decided whether the matter 


“is res judicata or not, and this question 


will be decided, therefore, by the Civil 


e Court first. Secondly, on general principles, 


where the question is whether a Court of 
special jurisdiction has acted within its 
‘jurisdiction or not, this question must 
always be decided by the Court of general- 
jurisdiction, and the question whether 
the matter is res judicata or not is practical- 
ly concluded by the decision that the Court’ 
of exclusive jurisdiction acted within its 


If, however, the 
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jurisdiction or not. T, therefore, see no ` 
difficulty in interpreting the proviso from 
this point of view, whereas, after consider- 


. ing various alternative solutions, it seems to 


me that any other solution lands us in 
great difficulties. 
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Present:—Sir Amberson Marten, Kr., 
Chief Justice, Mr. Justice Cramp 
and Mr. Justice Blackwell, 
CHANBASAPPA GURUSHANTAPPA 
HIREMATH— PLAINTIFE— APPELLANT 
VETSUS 
BASLINGAYYA GOKURNAYA 
HIREMATË AND OTHERS—DEFENDANTS— 

RESPONDENTS. i 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 8—Arbitration and award pending suit—Award, 
whether amounts to compromise of suit—Decree iw 
terms of award, whether can be passed. Ng i 

Where in a suit parties have.referred their differ- 
ences to arbitration without an order of the Court 
and an awardis made, a decree can be passed by: 
the Court in terms of the award under O. XXIII, r. 3 
of the -Civil Procedure Code but not otherwise. [p. 
517, col. 2; p. 525, col. 2; p. 530, col. 1; p. 533, col. L] 

Manilal Motilal v. Gokaldas Rowji (1), Gajendra 
Singh v. Durga Kumari (3), Chinna Venkatasami 
Naicken v. Venkatasami Naicken (4), Pragdas v. 
Girdhardas (17), Harakhbai v. Jamnabar (22), Ven- 
katachellam Reddi v; Rungiah Reddi (23), Vyalatesh 
Mahadev v. Ramchandra Krishna (24) and Ram Devi 
v. Ganeshi Lal (25), followed. 7 

Shavaksha Dinsha Davar v. Tyab Haji Ayab (2), 
Amar Chand v. Banwari Lall (5), Dekari Tea Co, 
Lid. v. Assam Bengal Ry. Co. (6) and Hari Parshad 
v. Soogni Devi (7), not followed. | 

First appeal from the decision of the First 
Class Subordinate Judge at Belgaum, in 
Suit No. 424 of 1921. ; 

The appealcame on for hearing before 
Marten, OC. J.,and Baker, J., on January 14, 
1927, when their Lordships made the fol- 
lowing 

ORDER OF REFERENCE TOA 

= FULL BENCH. l 

In this case the parties to the suit 
referred their differences to arbitration 
without the intervention of the Court. 
The arbitrators made their award and 
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the present plaintiff-appellant raised ob- 
jections to it which have been overruled 
by the lower Oourt. Those objections, or 
so many of them as survive, are (1) that the 
award was out of time, and (2) that the 
arbitrators were guilty of misconduct. As 
regards the first point, Mr. Nilkant Atma- 
ram has referred us to the relevant evi- 
dənce onthe point. The learned Judge 
who had the benefit of seeing the witnesses 
accepted the evidence of those witnesses 
whose evidence, if believed, points clearly 
to the fact thatthe award was within time. 
This is even on the assumption that the 
arbitrators were bound to make their award 
within three days from November 24, 
1922, the date of the reference. This limi- 
tation of date does not appear in the sub- 
mission paper itself; and it would appear 
to be based only ona staternent made by 
the arbitrators that they would make their 
award within three days; and that there 
was no supplemental specific agreement on 
the point. But even assuming there was 
such a specific agreement, we accept the 
finding ofthe lower Court that the award 
was within time. That disposes of the first 
point. l 

As regards the second point, the charges 
of misconduct are no longer persisted in by 
the learned Pleader for the appellant. We 
are accordingly left with the point of law, 
viz., whether the learned Judge could pro- 
perly pass a decree in terms ofthe award 
vader O. XXIII, r. 3, of the Civil Procedure 
Ovde, 1908. 
ma Now, as to that there areseveral relevant 
decisions which are in conflict. In Mani- 
lal Motilal v. Gokaldas Rowji (1) Sir Nor- 
mla Macleod and Mr. Justice Fawcett held 
that O. XXIII, r. 3, might be resorted to, 


anda previo zs decision of Macleod, J., to. 


the contrary effect in Shavaksha Dinsha 
Davar v. Tyab Haji Ayub (2) was overrul- 
ed. That decision has since been followed 
bya Full Bench of the Allahabad High 
Court in Gajendra Singh v. Durga Kumari 
(3). A similar view has been taken in 
Chinna Venkatasami Naicken v. Venkata- 
sami Nuicken (4). 

On the other hand, Mr. Justice Rankin, 
has arrived at a different conclusion in 


(1) 59 Ind. Cas. 53; 45 B. 215; 22 Bom. L. R. 1048. 
(2) 37 Ind. Cas. 140; 40 B. 386; 18 Bom. L. R. 559. 
(3) 88 Ind, Cas. 768; 47 A. 637; 23 A. L. J. 561; A. I. 
Pe AlL, 503. 
d. Cas. 827; 42 M. 625; 36 M.L. J. 291; 
(1919) M, W, N, 221; 25 M, L. T, 3897, | 


517 


Amar Chand v. Banwari Lall (5). There 
was a previous decision of his on the point 
in Dekari Tea Co., Lid. v. Assam Bengal 
Ry. Co. (6). The conclusion arrived at in 
the later decision of Sir Norman Macleod 
has also been dissented from by the Lahore 
High Court in Hari Parshad v. Soognt Dev 
7). 
This showsa somewhat startling difference 
of opinion between the Indian High Oourts; 
and it may be noted that at page 770 of 
Mulla's Civil Procedure Code there 1s A 
statement by the learned author that the 
view taken by the Calcutta High Court on 
this point is the correct one. 
The matter is obviously one of great ım- 
portance, because it not unfrequently hap- 
pens that parties ina pending suit refer 
matters to arbitration without an order of 
the Court. It is highly desirable, therefore, 
that, so far at any rate as this High Court 
ig concerned, practitioners should be left 
in no doubt as to what isthe settlol law 


-and practice of this Court. 


- We think,. therefore, that this is a case 
which ought to. be considered by the Full 
Bench. Accordingly, we submit the follow- 
ing question, subject to any drafting amend- 
ment that may be suggested to us, viz, :— 

“Where in asuit parties have referred 
their differences to arbitration without an 
order of the Court and an award is made, 
ean a decree in terms of the award be 
passed by the Court under O. XXIII, r. 3, 
or otherwise ?” l 

It will bə understood in auswering this 
question -that no point arises here to the 
effect that subsequent to the award the 
parties agreed to treat the award as an 
agreement or compromise of their claims. 
Nothing of that sort happened. - 

Mr, Nilkant Atmaram, for the Appel- 
lant. 

Mr. A. G. Desai, for the Respondents. 

A Full Banch consisting of Marten, O. 
J., and Crump and Blackwell, JJ., heard the 
reference and expressed the following 

OPINION. | l 

Marten, C. J.—The question submit- 
ted to this Full Bench runs :— . 

« Where in asuib parties have referred 
their differences to arbitration without an 


-order of the Court and an award is made, 


can adecree in terms of the award be passed 
(5) 69 Ind. Cas. 808; 49 ©. 608; A. I. R. 1922 Cal. 


404. 
6) 61 Ind. Cas. 919; 25 0. W. N. 127. 
7 67 Ind, Gas. 123; 3 Lab. L. J. 162, 
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by the Court under O. XXIII, r. 3, or 
otherwise?” 

The referring judgment further states 
that itisto be wnderstcod in answering 
this question that no point arises here to 
the effect that, subsequent to the award, 
the parties agreed to treat the award as 
an agreement or compromise of their claims. 
Nothing ofthat sort happened. That be- 
ing so, we have to consider the question 
under two headings, viz., (a) a decree passed 
under O. XXIII, r. 3, and (b) a decree paes- 
ed “otherwise.” fe 

Turning first to O, XXIII, r. 3, that runs 
as follows :— 

“ Where it is proved to the eatisfaction 
of the Court that asuit has been adjusted 
wholly orin part by any lawful agreement 
or compromise, or where the defendant 
satisfies the plaintiff in respect of the whole 
or any part of the subject-matter of the 
suit the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so far as it relates to the suit.” 

It will be seen that r. 3 contemplates 
two essentials, viz., (1) a lawful agreement 
or compromise, and (2) that the suit has 
been adjusted by it wholly or in part. 
Does then an agreement for arbitration fol- 
lowed by an award satisfy the words of this 
section ? The argument that it does not, 
is put very clearly in the dissenting judg- 
ment of Mr. Justice Mukerji in Gajendra 
Singh v. Durga Kumari (3) where he says 
(page 660*) :— 

“ If we give the words their plain mean- 
ing, we must say at once that, an ‘award’ 
is not meant by the plain and usual mean- 
ing ofthe words employed. An award is 
not the immediate result of an agreement 
or compromise. An award may be the ulti- 
mate result of an agreement, in so far as 
the parties have agreed to abide by the 
decision of a third party. But in that case 
we cannot say that the subject-matter of 
the dispute has been adjusted by an agree- 
ment by the parties, An award may be an 
adjustment of adispute. Butsois a deci- 
sion by a Court. But isanaward an ad- 
justment by an agreement? That is the 
question. The answer must be in the nega- 
tive. Much less can we say that an award 
is the resultof a compromise between the 
parties.” 

There is great force in these observations 
of the learned Judge, if one attributes to 

*Page of 47 A.—[Ld.] 
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the word “ compromise" no greater effect 
than a mere agreement involving mutual 
concessions. But ifso, the question arises 
why the expression “ agreement or compro- 
mise ” was used, and not agreement only, 
A suggestion of my brother Orump has 
led, I think, to the solution. It is this: 
The original meaning of the word “ com- 
promise ” involved areference to arbitra- 
tion, and that is a primary meaning of the 
word as still given in the dictionaries, 
Thus, in Story on Equity Jurisprudence, 
2nd Edition, page 1001, itis stated: ‘‘ Ar- 
bitration called compromise (compromissum) 
was a mode of terminating controversies 
much favoured in the civil law.” In Ains-- 
worth’s Latin English Dictionary, compro- 
missum is defined to mean “a bond or engage- 
ment wherein two pariies oblige themselves 
to stand to the arbitration or award of 
the Umpire.” And a reference is given to 
the use of the word in that sense by Cicero, 

So, too, if one turns to Murray’s Diction- 
ary, “à compromise” is defined as “a jcint 
premise or agreement made by contending 
parties toabide by the decision of an arbi- 
ter or a referee.” It is also defined as “the 
settlement or arrangement made by an 
arbiter between contending parties ; arbi- 
tration.” These are given as definitions 
Nos. 2and 3. The other meaning I have first 
referred to, viz., “a coming to terms, or 
arrangement of a dispute, by concessions 
on both sides" is given as No. 4. In 
Wharton's Law Lexicon, 13th Edition, page 
198, “ compromise ” is defined as “ an ad- 
justment of claims in dispute by mutual 
concession ; also a mutual promise of two 
or more parties at difference to refer the 
ending of their controversy to arbitrators." 

It is clear then thatthe word ‘ compro- 
mise ” may include a reference to arbitra- 
tion. It may also include arbitration gene- 
rally, and hence a reference completed by 
an award. In that case the diffculty in 
the wording of O. XXIII, r. 3, pointed out 
by Mr. Justice Mukerji would, I think, sub- 
stantially disappear. Ido not mean that 
in every case under O. XXIII, r. 3, we 
are to construe “ compromise "as meaning 
arbitration, but that in an appropriate case 
we may do so. 

I will next consider whether there are 
any clear reasons why we should reject that 
interpretation in the present case. In the 
first place the expression ‘‘ agreement 
or compromise” is not a novel one 
introduced by the Code of 1908 We 
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find it in the first Code, wiz, that of 
1859, wheres, 98 runs: “ If a suit shall bs 
adjusted by mutual agreement or compro- 
MISE. aeng such agreement, com- 
promise, or satisfacticn shall be recorded, 
and thesuit shall be disposed of in accord- 
ance therawith...........” In the Code of 
1882, the corresponding section, viz, 379, 
ran: “Ifasuit be adjusted wholly 
part by any lawful agreement or compro- 
reoi CE such agreement, com- 
promise or satisfaction shall be recorded, 
and the Court shall pass a decree in accord- 
ance therewith.” And if we go still fur- 
ther back, viz, to Regulation VIL of 1827, 
although the aboye expression ‘ compro- 
mise” is not used, yet the Regulation in 
the clearest possible terms allowed parties 
to refer their disputes to arbitration with- 
out theintervention of the Court. The 
preamble expressly provides for arbitration 
even after a suit has been filed. Section 
1, cl. 2, gives express power to resort 
to arbitration notwithstanding a penad- 
ing suit. Section 9, el, 1, provides for 
awards when filed under the Act having 
the force of decrees. Clause 2 provides 
that “ arbitration awards or other adjust- 
ments ” not so filed “ shall not be entitled 
to any other consideration in a Court 
than as evidence, or agreements, to be 
adduced or proceeded on by ordinary course 
of law.” 

IL attach great importance to that Regu- 
lation, for though no doubt it was repealed 
in 1861 after the Code of 1859 had been 
passed, yet this may have been because 
the Legislature thought that thesame gene- 
ral intentions were substantially preserved 
by the then new Code, although the actual 
language used was different. This Regula- 
tion of 1827 is also of importance in con- 
sidering the next point that I propose to 
deal with, the use of the word “ lawful” 
in the expression “lawful agreement or 
compromise.” This is onthe basis that the 
word “lawful” is given a wide meaning, 
and is notconfined to negativing fraud, etc, 
by any of the parties. If, however, the 
narrower meaning be given, the qualifica- 
tion imposed by this word may be disre- 
garded in the present case, for there is no 
suggestion of fraud or anything of that 
sort. 

What, then, isnow the law of India ? 
And what was the law of India prior to 
the Code of 1859 as regards arbitrations 
whether inasuit or otherwise ? Were they 


or in’ 
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only lawful if expressly authorized by 
Statute or by the Code, or were they lawful 
except inso far .as they were otherwise 
governed by statutory or Court procedure ? 
The presentis acase from the mofussil 
governed in theold days by the Regula- 
tion of 1827. That Regulation gives a clear 
answer, viz„ that the Statute itself permit- 
ted such arbitrations to beheld. Indeed 
it is so widely expressed that it is difficult 
to see how any arbitration would not fall 
within it—at any rate within the preamble. © 
But, in so faras that Regulation is not ap- 
plicable, I take it that under Regulation LV, 
Chap. XXVI, the Company's Courts would 
have had todecide the case according to jus- 
tice, equity and good conscience. In that 
event they migat wall have followed the 
English Oommon Law as to arbitrations 
which, as I shall show later, permitted 
arbitrations apart from statutory provisions. 
The English Common Law would also no 
doubt have been applicableif the case were 
one notin the Company’s Courts, but in 
the Supreme Court at Bombay, for the 
Supreme Court Charter of 1823 contains 
numerous express provisions for the ap- 
plication of English Law as nearly as cir 
cumstances of the place and of the inhabit- 
ants would admit: see Hirabat Jehan- 
gir Mistry v. Dinshaw Eduljt Karkaria 
(8). 

It is, of course, important to note that 
generally speaking, English Law could only 
be applied so far as applicable to local 
conditions. But if one considers, as one 
ought to, the local conditions, then surely 
one would hold that arbitration or media- 
tion without the intervention of the Court 
ought undoubtedly to be permitted in 
India. It isindeed a striking feature of 
ordinary Indian life. And I would go fur- 
ther and say that it prevails in all ranks 
of lifeto a much greater extent than is 
the case in England. To refer mattersto a 
panch is one ofthe natural ways of decid- 
ing many a dispute in India, It may be 
that in some cases the panch more resem- 
bles a judicial Court because the panch 
may intervene on the complaint of one y 
party and not necessarily on the agreement 
of both, e. g, in a caste matter. But there 
are many cases where the decision is given 
by agreement between the parties. 

I next turn to consider the statutory law 


(8) 98 Ind. Cas. 949; 28 Bom. Li R 1334; ALT, R. 
1927 Bom. 22; 51 0. 167, 
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in India on thesubject of arbitration, apart 
. from O. XXIII, r. 3. Most unfortunately 
that law is scattered through several 
different Acts,and even then it leaves ob- 
vious gaps. .The Acts I refer to are the 
Indian Contraet Act, 1872; the Specific 
Relief Act, 1877; the Indian Arbitration 
Act, 1899 ; and s. 89 and Sch. II to the 
Civil Procedure Code, 1908. Turning first 
to the Indian Contract Act, an agreement 
. for reference is prima facte a contract 
within s. 10, and though s, 28 avoids any 
agreement by which one party is restricted 
absolutely from enforcing his rights under 
the contract by the usual legal proceedings 
in the ordinary tribunals, yet Exceptions 1 
and 2 ineffect exempt arbitrations. The 
latter Exception runs: | 

“Nor shall this section render illegal any 
contract in writing, by which two or more 
persons agree to refer to arbitration any 
question between them which has already 
arisen, or affect any provision of any law 
in force for the time being as to references 
to arbitration.” l | 

Next, if we turn to-the Specific Relief 
Act, the proviso to s. 21 states:— 

“And, save as provided by the Code of 
-Civil Procedure, and the Indian Arbi- 
tration Act, 1899, no contract to refer pre- 
sent or future differences to arbitration 


shall be specially enforced; but ‘if any > 


-person who has made such a contract and 
has refused’ to perform it suesin respect 
of any subject which he ‘has contracted 
to: refer, the existence of such contract 
‘shall bar theeuit.” 7 
The present case 18 not one requiring 
‘specific performance. The reference has 


"been completed by an award, and the relief © 


now asked isnot based on specific > per- 
formance. Moreover, the final sentence 
in the section would appear to contemplate 
first a reference and then a suit and not 
vice versa as in. the present case, 
Next turning to the Indian Arbitration 
| Act, 1899, that, speaking generally, only 
applies to the Presidency Towns. Accord- 
. ingly, the Act does notapply in the present 
_ case, But its provisions are not exhaustive, 
e. g, in the case of three arbitrators [see 
Gopalji Kuverji v. Morarji Jeram Naranji 


Cai 


(9)] although the Court may ‘in such a case - 


stay the suit: [see In re Babaldas Khem- 


. chand (10)}. 

(9) 50 Ind. Cas. 411; 43 B. 809; 21 Bom. L, R. 
B08, =. 4 . 
Oio) 57 Ind, Cas, 997 22 Bom, L, R, 842; 45 B. 1, 
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- might then be filed 
thereafter enforced as an award under the 
{previous provisions of -that Chapter, 
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We are, therefore, left with s. 89 and 
Sch. II to the Civil Procedure Code. The 
appellants have naturally laid great stress 
upon these provisions, but before dealing 
with their precise contentions, it will be 
convenient to state shortly what were the 
corresponding provisions prior to thé Code 
of 1908. l 

As I have already indicated, Regulation 
provided for arbitrations and 
for awards having the force of decrees, if 
they were filed and otherwise complied 
withthe conditions of the Act. But as 
pointed out in {Nusserwanjee Pestonjee v. 
Meer Mynoodeen Khan (11) it was necessary ° 
that the deed of submission should comply 
with the conditions required by the Regula- 
tion. - Consequently, as those conditions 
were not complied with in that case, the 
award was directed to be taken off the file. 
But I take itthat this decision.rested on 
the express provisions of els. Land 2 of s. 9, 


‘which I have already referred to, and which 


in effect provided that only arbitration 


-awards filed in conformity with the pro- 


visions of the Regulation should have the 
foree of decrees. Their Lordships did not, 


therefore, decide that theaward might not 


be valid aliunde. 
162* it is said:— 

“And these matters being omitted, their 
Lordships have, therefore, come to the 
conclusionthat, although the award may 
have been a very good one in itself, it can- 
not have the force which this Regulation 
would have given to it if it had contained 
all the requisites which thesections specify. 
This being so, itis sufficient upon thas 
ground to decide this. case.” 


Next, when we come to the Code of 1859, 


Thus at pages 161 and 


"8. 98 dealt, as I have already mentioned, 


with the adjustment of a suit by mutual 
agreement or compromise. In Chap. VI, 
ss. 312 to 325 dealt with arbitrations in a 
pending euit and for an order for reference. 
Section 326 provided for an agreement 
for reference being filed in Court and 
thereupon for an order for reference being 
made, Section 327 provided for’ a case 
wherethematterhad been referred to arbitra- 


‘tion without the intervention of the Court 


and an award had been made. 
in the 


The award 
Court and 


(11) 6 M. I. A. 134; 19 E. R. 50. 
*Pages of 6 M. L A—[Hdj, 77 
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Turning next to the Code of 1882, the 
‘old s. 98 as regards compromises became 
s.375 in the 1882 Code. Chapter VI and 
ss, 312 to 327 inthe 1859 Oode became 
‘Ohap. XX XVII and ss. 506 to 526 in. the 
1882 Code, Sections 506 to 522 dealt with 
orders for reference in a suit; ss. 523 and 
594 dealt with agreements for reference 
being filed in Oourt; dnd ss. 025-6 for an 
award being filed in Court. . 

It is, however, reasonably clear, I think, 
that the view taken by the Indian Oourts 


‘ofthese two Codes was that they were not ` 


exhaustive on the law ofarbitration. Thus 
in Jogessur Banerjeev. Kutyanee Churn 
Deo (12), Sir Charles Pontifex and Mr. 
‘Justice Birch. held that ss. 312 and 325 of 
‘the Code of 1859 were enabing and were 
not intended tobe restrictive or exclusive, 
and that parties who were sui juris were 
competent, before decree, to mase any 
‘agreement as to the settlement of the suit. 
` In Harivalabdas Kalliandas v. Utamehand 
(13) it was held by Sir Charles Sargent 
and Mr. Justice Bayley that, under ss. 523 
and 525 of the Code of 1877, parties to a 
suit as well as persons not engaged in 
‘litigation might agree to refer matters in 


dispute between them ‘to private arbitra- “ 


tion without theintervention of the -Court 
‘and might apply to have the agreement 
filed; and the mere fact that a suit was 
pending with respect to the matters in dis- 
pute, 
to induce the Court’ to refuse to file the 
agreement. At page 4* the judgment says :— 

“We may-add that the same question 
arose on 8. 327 of the old Procedure Code 
"(Act VIII) of 1859, the language of which 
‘ ig almost identical with that ofs. 520 of the 
present Code, and was. determined in the 
‘game manner in Thakoor Das Royv. Hurry. 
"Doss Roy (14), and that decision has not 
‘been departed from or overruled in any 
reported case.” 

In the case of Thakoor Das Roy v. Hurry 
- Doss Roy (14), thus referred to, it was held 
that there was nothing in the Code of 
1859 to prevent parties who had a suit 
. pending in Court from agréeing to submit 
the subject-matter of that suit and other, 
matters:in dispute to arbitration under 
s. 327. : 

In Soophul Singh v. Methoo Singh (15) 
AB) AUW. Rl .- 

` (13) 4 B. 1; 4 Ind. Jur. 410; 2 Ind; Dec, (N. s.) 511. 

- (14) W. R: 1864, Mis. 21. 
(15) L W. R. 163. 


08 vi, ees, 
Pogot a BE] TG 


a 
Se ee ee 
Pa = 


was not of itself a sufficient reason - 


- 


x 


' 351: 12 Jur. (Nn. 8) 874; 15-L. T, 386. 
- > *Page of 26B—[Hd] ` ar 


£ E 
= + 


~ 


521. 


it’ was held that s. 327 of the Code of- 1859 


did not provide that no arbitration award 
should be’ binding on the parties unless 
filedin Court.. It gave the sanction of a 
decree to all awards duly, filed. Awards 
not filed, when pleaded, required to be 
regularly proved. | — 
. In Palaniappa Chetti v. Rayappa Chetti 
(t6)the head-note runs:— . l 

“A suit lies to enforce an award made 
without -the intervention of a Court of 
Justice. The procedure provided in gs. 327 
of the Civil Procedure Code (of 1859) is not 
imperative upon a plaintif who seeks to 
enforce an award so made.” 
"So, too, the Code of 1882 was generally 
construed on the basis that an award might 
"þe regarded asa compromise, although it 
did not comply with the express provisions 
„of the Code as to arbitration. Accordingly 
in Pragdas v. Girdhardas (17) Sir Lawrence 


Jenkins and Mr. Justice Starling directed 


an awardto bé recorded unders. 375 and 
a decree passed in terms therewith, 
‘although the suit had been referred by the 
‘parties to arbitration and an award made 
without the intervention of the Court. Sir 
Lawrence said (page 78*)-:— . 

_ “Several objections have been taken to 
the decree under appeal. First it is said 
that Ohap. XXXVII of the Civil Pro- 


‘cedure Code, 1882, is an exhaustive ex- 


position of the power to refer to arbitra- 
tion pending a suit. I can find nothing, 
however, in Chap. XXXVII which in- 
validates a proceeding not in accordance 
with its provisions beyond the result that 
“non-compliance deprives a party of a right 
to claim the consequences the Chapter pre- 


-ecribes, andI,therefore, think the objection 


‘cannot succeed. It is then urged that.the 
award on the reference cannot be made 
“the basis of.an adjustment under s. 375 
of the Code. But can. it be said that by 
an award under a voluntary submission 
a guitis adjusted ‘bya lawful agreement 
or. compromise’? It is conceded, and I 
must assume correctly, 
special circumstances of the case the sub- 
mission is valid. But every submission tô 
arbitration.implies an obligation to perform 
the award’ of the arbitrator: Lievesley v. 
Gilmore (18); so that here there . was an 


(16) 4M. H. C. R. 119. 
(17) 26 B. 76; 3 Bom. L. R. 431. | NR 
(18) (1866) 1 C. P. 570; LH. &-R. 849; 25L., J. C. P, 
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agreement to perform the award in adjust- 
ment ofthe suit, and that isan adjustment 
of the suit by agreement.” 

In Shivlingrao v. Rango (19) Sir Lawrence 
Jenkins and Mr. Justice Beaman directed 
an application to file an award to be 
treated as one under s. 525 of the Code of 
1882 and to be dealt with under that section 
and s. 526. They accordingly reversed the 
judgment of the Subordinate Judge who had 
dismissed the ‘suit on the ground that the 
award was final, and ended the matter, but 
that as the defendant objected to theaward, 
the Court could not go into it, or pass a 
decree. The remedy there given by. the 
High Court being under s. 525 was, there- 
fore, different from that given under s. 375 
in Pragdas v, Girdhardas (17) and to that 
extent inconsistent with it. It does not 
appear from the report thats. 375 was 
relied on. 

It was strenuously argued for the appel- 
lant that the decision in Pragdas v. Girdhar- 
das (17) was inconsistent with the ruling of 
the Privy Council- in Ghulam Jilani v. 
Muhammad Hussan (20) and that their 


_ Lordships had there summarised the law of 


arbitration and in effect had held that 
when once a suit had been filed, arbitra- 
tion could only be resorted to under 
Chap. XXXVII of the 1882 Code or not 
at all, If I had thought that that was 
the true view ofthe Board's decision, it 
would suffice to say that the decision would 
also apply to and dispose of the present 
case, for it would involve the present arbi- 
tration being invalid or unenforceable be- 
cause there was no order for réference nor 
was the agreementfiled, But this is not, I 
think, the true view of the decision. Lord 
Macnaghten was only summarising the 
provisions of Chap. XXXVII of the 1889 
Code, and he did not, I think, intend to 
lay down that suits must be referred to 
arbitration in accordance with that Chapter 
or else not at all. 

I think then it may be taken that down 
to the Code of 1908 the view generally 
taken by our Courts wasthatan award could 
be regarded asa compromise, and a decree 
could be passed thereon either under s. 98 
of the 1859 Code, or afterwards under s. 375 
of the 1882 Code, despite the views to the 


(19) 8 Bom. L. R. 777. 

(20) 291. A. 5]; 4 Bom. L. R. 161; 29 O. 167: 60, 
W. N, 226; 12 M. L, J, 77; 8 Sar. P, O, J. 154; 25 P, 
R. 903 (P. ©.). 
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contrary expressed by Mr. Justice Beaman 
ae v. Adamji (21) in the year 

Turning next to the Code of 1908, it will 
be seen that it was arranged ona different 
plan, viz., that instead of having a Code 
consisting entirely of sections, the 1908 
Code consisted -partly of sections and partly 
of Schedules which were brought into 
operation by various sections in the Code 
itself, Schedule I, for instance, deals with 
our main rules of procedure in Oo. I—LI. 


_Itis in Schedule I where we find O, XXIII, 


r. 3 dealing with compromises. Schedule II 
deals with arbitration. Shortly stated, 
paras. 1-16 deal with arbitration in suits: 
para, 17 with orders on agreements to refer: 
and paras. 20 and 21 with arbitration 
without the intervention of the Court, 
Substantially this Sch. II . corresponds 
to Ohap, XXXVII of the Code of 1882. 
It will accordingly be seen that some 
@xpress provision had to be inserted in the 
sections or body of the Codein order to 
bring the Schedules into operation. This 
is, I think, the real meaning of s. 89 on 
which great stress was laid by the learned 
Pleader for the appellant. That section 
provides as follows :— 

“(1) Save in so far as is otherwise pro- 
vided by the Indian Arbitration Act, 1899, 
or by any other law for the time being in 
force, all references to arbitration whether 
by an order ina suit or otherwise, and all 
proceedings thereunder, shall be governed 
by the provisions contained in the Second 
Schedule. 

(2) The provisions of the Second Sche- 
dule shallnot affect any arbitration pending 
at the commencement of this Code, but 
shall apply to any arbitration after that 
date under any agreement or reference 
made before the commencement of this 
Code.” 


Now it will beseen that the section ex- 
pressly exempts the provisions of the 
Indian Arbitration Act and “any other 
law for the time being in force.” But, on 


“the other hand, it directs that all references 


“shall” be governed by the provisions of 
Sch. II. Ithink, however, it is sufficient 
to give full force to the use ofthe word 
“shall,” if one holds that Sch. II 
governs any particular case so far as ap- 
plicable, but thatit is not intended to be 


(21) 1 Ind, Cas, 622; 33 B 69; 10 Bom. L R 366, 
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exhaustive or to prevent parties resorting 
to arbitration in some manner different 
from that expressly provided for in Sch. 
II. This is, I think, borne out by 
para. 1 of Sch.. IL which, as I read it, is 
only permissive and not compulsory. It 
runs: ; 

“Where in any suit all -the parties in- 
terested agree that any matter in diference 
between them shall be referred to arbitra- 
tion, they may, at any time before judg- 
ment is pronounced, apply to the Court 
for an order of reference.” 

The use of that word “may” implies that 
it is not obligatory to apply for an order for 
reference. l 

So, too, in para. 17 it is only permissive 
and not obligatory on parties to file in 
Court an agreement for reference. Nor, 
again, if there has been an arbitration 
without the intervention: of the Court, is 
it obligatory on the parties to apply under 
para. 20for the award to. be filed. The 
word there again used is ‘may’’ and not 
“shall.” Underthese circumstances I am 
not concerned with the precise meaning 
of the exempting words “any other law 
for the time being in force” in s. 89. 
Whether those words are confined to Statute 
Law, or would include O. XXIII, r. 3, as 
being itself in effect Statute Law, although 
enacted by the same Code, or whether 
they might also apply to the general law 


of the land gquite outside any express. 


Statute as to the legality of arbitration, I 
need not, I think, decidein the present 
case. - i i 

Turning next to the authorities, I have 
very carefully considered ,the numerous 
cases which were brought to our attention 
during the course of the full and able 
arguments of the learned Pleaders, but with 
all respect I do not propose to go into 
them in any detail. In Harakhbai v. Jamna- 
bai (22) Mr. Justice Davar held that an 
awardcould be recorded under O. XXII Lr. 3. 
In Venkatachalam Reddi v. Rangiah Reddt (23) 
itwas heldthat an award might be treated as 
an adjustment, but not a mere agreement to 
refer. A similar decision was arrived at in 
Vyakatesh Mahadev v. .Ram Chandra 
Krishna (24). Next, however, came the judg- 


422) 19 Ind. Cas, 786; 37 B. 639; 15 Bom. U. R. 


(23) 12 Ind. Cas. 372; 36 M. 353: 10M, L. T. 248; 
(1911) 2 M. W. N. 249; 21 M. L. J. 990, 
(24) 27 Ind.. Cas, 46; 38 B. 687; 16°Bom,.L. R. 
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ment of Mr. Justico Macleod, as he then 


“was, in Shavakshaw: Dinsha Davar v. Tyab 


Haji Ayub (2). The learned Judge there 
held that it was wrongto apply in such 
a case under O. XXIII, r. 3, and that the 
proper procedure was under para. ¥1 of- 
Sch. II, and that accordingly the matter 
should be treated as an application under 
that paragraph and bedetermined. accord- 
ingly. But in Manilal Motilal v. Gokhaldas 
Rowji (1) Sir Norman Macleod and Mr. . 
Justice Fawcett re-eonsidered the maiter 
and held that the award could properly 
be recorded under O. XXIII, r. 3, and that 
the previous judgment of Mr. Justice 
Macleod to the ‘contrary was incorrect. 
That decision has been followed in the 
Allahabad High Court by a majority of 
the Full Bench in Gajendra Singh v. Durga 
Kumari (3) and again in Ram Devi v, 
Ganeshi Lal (25). 

in the High Courts of Calcutta and 


‘Lahore, however, different conclusions have 


‘been arrived at. In Hari Parshad v. Soognt 
Devi (7) the Chief Justice and Mr. Justice 
Leslie-Jones held: that an award cannot 
be recorded as an adjustment under 
O. XXIII, r. 3, unlessit itself has also 
been consented to, and. that s. 89 


‘prevented it being enforced by one of 


the parties without the consent of the 
other. A similar result was arrived at by 
Mr. Justice Rankin in Amar Chand v. Ban- 
wari Lall (5) where the learned Judge fol- 
lowed a previous decision of his in Dekari 
Tea -Co., Ltd. v. Assam Bengal Ry., Co. (6). 
The learned Judge took the view thatso 


. far as the Code was concerned, arbitration 


was intended to be dealt with by &ch. 
Il and not by O. XXIII, r. 3. He held 
that an award, such as we have here, could 
not be enforced under O. XXIII, r. 3, nor 
under paras. 20 and 21 of Sch. II. It was, 
however, pointed out to us that at page 
612* the learned Judge seems to have been. 
of the opinion that the provisions of Sch. II 
were compulsory, for he says :— 
“Tt is difficult to see what point there is 
in the Second Schedule saying or mean- 


“ing that arbitration must be done in a. 


particular way if, according to some other 
law or principle, it may still be done in 


-another way.” . 


With great deference to the learned 
Judge, as I read Sch. II, the words used 


(25) 95 Ind. Oas. 416; 48 A. 475; 24 A. L. J. 480; A. 
I. R. 1926 All. 501. 
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- are “may” and not “must.” Accordingly 
in the view:I take the main provisions are 
only permissive and not compulsory or ex- 
haustive, 

I may here mention a very recent case 


in the. Privy Oouncil of Ram Protap. 


Chamria v. Durga Prosad Chamria (26), 
where an award was set aside on the 
ground that it dealt with matters not in- 
Gluded in the order of. reference by the 
Court. Their Lordships, however, reserved 


their opinion on the question whether 


there might not be exceptions to what 
was described as a comprehensive state- 
ment by the High Court. of Calcutta as 
to the impossibility of the same arbitration 
"being held in effect under different juris- 
dictions. 
_ |‘ Onejother decision, viz, of Bir John 
> Wallis and Mr. Justice Seshagiri Ayyar in 
Chinna Venkatasamt Naiken v. Venkata- 
sami Naicken (4), I wish to mention as a 
special case, for there-the reference in 
the suit was to the arbitration of the pre- 
siding Judge along with others.” There the 
Chief Justice said (page 6294) :— ` 
: “I think a reference of the suit to the 
presiding Judge must be held to be al- 
together extra cursum curiew and not’ the 
less so when two others are joined with 
him, and that the decree passed in accord- 
ance with their decision must be regarded: 
as a consent decree, and ‘as not subject to 
the provisions of the Second Schedule.” 
- That case, therefore, stands on its own 
grounds, but it is certainly not an authority 
in favour of the appellant, for the Court 
there confirmed the decree of. the Subor- 
dinate Judge which had been passed in 
accordance with the award. Indeed, as I 
read the High Oourt’s judgment, it was 
based mainly in reliance on O. XXIII, r. 3. 
I will next deal with the objection which 
I pointed out during the hearing that there 
are no saving words in.O. XXIII, r. 3, like 
there are in s. 89, and that accordingly 
so far as r. 3 alone is concerned, it .must 
either refer to all arbitrations where an 
award -is made adjusting the dispute or 
else to none. I have given this objection 
` careful consideration. It is quite true that 
there are no qualifying words in r. 3. 
But, on the other hand, I see no insuper- 


- (26) 92 Ind. Cas. 633; 28 Rom. L. R.; 217;.3:0.-W.: 


N. 127; A.I. R. 1925 P. O. 293; 49 M. ‘L.J. 812; 43 

O.L. J. 14; 24 A. L.J. 13; (1926) M. W. N. 96; 3 

. Pat. L.R. 330; 53 O. 258;- 53° I. A. 1; 27 P. L. R. 35 
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able difficulty in holding that the rule 
does apply to all cases which are not 
expressly dealt with by Sch. II or the 
Indian Arbitration Act. Where a.general 
remedy is given as in O. XXIII, r. 3, and 
certain limited special remedies are given 
as in Sch. II, andin the Indian Arbitra- 
tion Act, it may well be that the limit- 


ed special remedies should be adopted 


in appropriate cases, and not the gene- - 
ral one. But the special remedies being 
limited to certain cases, I do not see why in 
these other cases, where the special remedies. 
are not available, the parties should not 
resort to the general remedy given by 
O. XXIII, r., 3. If there was anything 
unlawful in so doing, the case, I agree, ` 
would be quite different. But, in my judg- 
ment, for the reasons already given, there is. 
nothing unlawful in parties going to arbi- 
tration outside the express statutory pro- 
visions. In saying this I am laying down no: 
new law. I have already shown that it has. 
existed in the mofussil of this Presidency 
from at least 1827. : 


. As regards the English Law, the interest- 
ing case of Doleman v. Ossett Corporation 
(27) shows that under the English Common 
Law parties could go to arbitration even 
though a suit had been begun, and that 
the proper remedy was then to. putin a 
fresh plea pleading the award. Thus Lord 
Justice Farwell says (page 272*):— 

“Tt is well settled that a plea of an 
agreement. to refer the subject-matter of _ 
the action to arbitration is a bad plea, 
but that a plea of an award duly made 
before action under an agreement between ` 
the parties is a good plea of accord and 
satisfaction. It is also clear that any bind- 
ing agreement between the parties settling 
all the disputes raised in the action made 
after writ is a good defence as a plea 
puis darrein continuance (now pleaded 
under O. XXIV}, whether such agreement 
is a direct settlement between the parties 
themselves, or-made by means ofa third 
person to whom they have referred the 
dispute after writ, or by means of an 
award made after writ in an arbitration 
existing before writ, if both parties subse- 
quent to writ carry on the arbitration, 
and agree to an award being made not- 
withstanding the action. ee ee ee 
sause it is always open to _ litigants‘ to 
“aon (1912) 3 K.B. 257. BI L J. K. B. 1092; 107° L. 
T. 581; 76 J. P: 457; 10 L. G. R. 915. 
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settle their differences after writ as they 
please. The case is quite different if there 
is no such agreement after writ.” - 

An alternative remedy io England might 
be to bring a suit on the award. 

Then io the leading case of Scott v, 
Avery (28) the House of Lords upheld 


the validity of acovenant which provided. 


that no right of action should accrue till 
a third person had decided on any differ- 


ence that might arise between the parties: 


to the covenant. 

In my judgment, then, the award in the 
present case can be recorded under O. 
XXIII, r. 3, provided it cannot be filed 
under para. 20 of the Second Schedule. 

Paragraph 20 has recelved particular 
attention from us, and with respect I can 
well understand that Mr. Justice Macleod, 
when sitting alone, came to the conclu- 


sion in Shavashaw Dinsha Davar v. Tyab. 
Haji Ayub (2) that it could be applied’ 


in a case like the present. The opening 
words ofsub-para. (1) are quite general in 
terms and might apply whether a suit 
is pending or not. But it goas on to 
provide that an application may be made to 
any Court having jurisdiction over the sub- 
ject-matter of the award. This then could 
hardly be intended to apply to a pending 
suit, for it might easily result in two 


different Courts exercising jurisdiction over : 


what in effect was the same subject-matter, 
Thus, suppose a suit had been instituted in 
Bombay on a contract made in Bombay in 
respect of a bag of gold in Poona, and leave 
under cl. 12 of the Letters Patent had 
been obtained, and 
` gsquently referred the matter to arbitra- 
tion and an award was made, it might be 
open to either party to apply to the Poona 
Court to file and enforce the award not- 
withstanding that the 
was still pending in Bombay. Again, sub- 
para, (2) requires the application to be 
numbered and registered a3 a suit between 
the applicant as plaintiff and the other 
parties as defendants. If, however, para. 
20 was intended to apply to an existing 
suit, the parties would hardly have been 
required to file in effect a new suit. It 
would be sufficient to apply in the exist- 
ing suit. Onthe whole, therefore, [ think 
the better view is that para. 20 does not 
apply to arbitrations in a pending suit. 


(28) (1856) 5 H, TO, 8U; 25 Le J Tis, 303; 2 
Jur. (N. B.) 815; 4 W. R, 748; 10 E. R. 1121; 101 R.R, 
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if the parties sub-. 


High Court suit < 


In my judgment, then, thara is no other 
provision applicable to the present case 
except O. XXIII, r.-3. Under those 
circumstances I would hold that the appli- 
cation in question can bəs made under: 
O. XXIII, r.3, inasmuch as the suit has 
been wholly adjusted by a lawful com- 
promise. I would, accordingly, hold that 
the compromise as represented by the 
agreement for reference and the sub-: 
sequent award can be recorded and a 
decres passed in accordance therewith so 
far as it relates to this suit. 

I would, therefore answer the question 
submitted to us by saying “Yes, under 
O. XXIII, r. 3 but not otherwise,” 8 

Crump, J.—The question referred to 
the Full Bench is stated as follows: — 

“Where in a guit parties have referred 
their differences to arbitration without an- 
order of the Court and an award is made, 
can a decree in terms of the award be 
passed by the Court under O, XXIII, r, 3 
or otherwise ?" 


The latest decision of this Court will 
be found in the judgment of Macleod, 
O. J., and Fawcett, J., in Manilal Motilal v. 


Gokaldas kowji (1). That decision would 


answer the question ia the affirmative. 
Staced as shortly as possible the learned 
Judges, have held that there is, generally 
speaking, nothing io the existing law to 
preclude parties from resorting to arbitra- 
tion in a panding suit without the orders 
of the Court, that s. 89 of the Code of 
Civil Procedure, 1908, does not effect any 
change in the law, and that O. XXIII, r. 3, 
furnishes the appropriate procedure in such 
eases and not para. 20 of Sch. II. The 
cases cited in the referring judgment 
show that the Allahabad and Madras High 
Courts take the same view. Per conira 
the Calcutta and Lahore High Courts 
difer. The judgment of Rankin, J., in. 
Amar Chand v, Banwari Lall (5) proceeds 
upon the ground that the scheme of the 
Code is to prevent parties resorting to- 
arbitration in pending suits otherwise than 
under Sch. II and that s. 89 containsan. 
express prohibition in that behalf, The 
respect to which that judgment is entitled 


oo it necessary to examine the ‘whole: 
aw, 


These conflicting views and the elaborate 
arguments which we have heard suggest 
four main divisions ofthe matter before: 
TA, ` 
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A. Apart from 3s, -89 can the pro- 


“visions of Sch. II of the Code of Civil 


Procedure, 1908, be read as intended to ba 
exhaustive soasto exclude arbitration in 
any circumstances, orin any manner not 
within the Schedule ? 

B. What is the trus scope and effect of 
s. 89 of the same Code? 

O. Is a settlement by arbitration an 
adjustment by agreement or compromise 
within the scope of O. XXIII, r. 3? 

D. Does a private arbitration in a pend- 
ing suit fall within the. scope of Sch. II, 
para. 20? 

The first of these questions requires a 
consideration of the law upon the ques- 
tion of arbitration in pending suits in 


England and in this country. So far as- 


the law in England is concerned, I do 
not propose to add anything to what has 
already been said in Manilal’s case (1). It 
is at least clear that an award arrived at 
in a pending suit without the interven- 
tion of the Court is in no sense a nullity 
whatever may be the precise remedy open to 
the parties thereto. In this country we have 
primarily the rule of “justice, equity and 
good conscience.” It would be difficult to 
hold that on that rule parties are preclud- 
ed from referring disputes to a private 
arbitration by the fact that a suit is pend- 
ing. It has been said that the explanation. 
ofthat rule may be sought in cases of doubt 
in the decisions of the English Courts. 
Even so, the lawin England being what it 
is, nothing can be deduced from it pre- 
cluding private references in pending suits. 
But we are not left without a more definite 
guide. The law of arbitration was the 
subject ofa Statute at avery early date. 
Bombay Regulation VII of 1827 deals 
with the matter. That Regulation express- 
ly lays down that the pendency of a suit 
shall not prevent the parties referring their 
disputes to arbitration without the interven- 
tion of the Court. Section “third” of that 
Regulation at the same time gives special 
privileges, as it were, to arbitrations with- 
in the Regulation. Thus we find even at 
that early date the germ -of the distinc- 
tion drawn by Jenkins, O. J., in Pragdas v, 
Girdhardas (17) as to arbitrations under 
Chap. XXXVII of the Code of :1882 and 
arbitrations outside that Chapter. [The 
passage referred to is quoted later on 
in this judgment—Hd.]| This Regula- 
tion of 1827 was considered by the 
Privy Council as far back as 1855 in 
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Nusserwanjee Pestonjee v. Meer Mynoodeen 
Khan (11). Their Lordships held that the 
Oourt had no jurisdiction under the Regula- 
tion except upon fulfilment of the terms 
of the Regulation, and that cartain essential, 
matters had been omitted. But they do 
not say that the award in that case was 
bad. Indeed at page 161* they say:— | 

“And these matters being omitted, their 
Lordships have, therefore, coume to the 
conclusion that, although the award may 
have been a very good one in itself, it can- 
not have the force which this Regulation 
would have given toit if it had contained 
all the requisites which the sections specify.” 

It may beobserved that the Regulation 
of 1827 contained no provision analogous 
to O. XXIII, x. 3. That first appeared as 
s, 98 of the Civil Procedure Oode of 1859. It 
is there that the words “adjusted by mutual 
agreement or compromise’ first appear. 

The Regulation of 1827 was not formally 
repealed until 1861, but ib was practically 
superseded by the Civil Procedure Code 
of 1859, Sections 312 to 327 of that Code con- 
tain provisions. as to arbitration which have 
been substantially reproduced in the Codes . 
of 1482 and 1908. The question whether 
those provisions of the Code of 1859 were 
exhaustive was considered in three cases: 
Soophul Singhy. MethooSingh(15) Palaniappa 
Chetti v. Rayappa Chetti (16) and Jogessur 
Banerjee v. Kutyanee Churn Deo (12). 

Inall these cases the view taken was that 
the arbitration provisions of the Code of 
1859 were not exhaustive: The last case is 
precisely on all fours with the case now 
before us. 

The general result appearato bethat there 
is no warrant to be found in the Statute 
Law before 1882 for the proposition that the 
provisions as to arbitration enacted by the 
Lagislature were intended to be exhaustive. 
The Oourts have indeed expressed acontrary 
view. 

Then followed the Civil Procedure Code. 
of 1882. Chapter XXXVII of that Oode 
contains the provisions asto arbitration. 
Section 375 contains the substance of 
O. XXIII, r. 3, of the Code of 1908. The 
leading casein this Court is Pragdas v. 
Girdhardas (17). The judgment of Jenkins, 
©. J., is precisely in point upon the ques- 
tion under consideration. That learned 
Judge says (page 78T):— 

“First itis said that Chap. XXXVII of 
the Civil Procedure Code, 1882. is an 
. *PageolL6M,LA-~[Ld.] {Pago of 20 B, —[ 4d] 
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exhaustive exposition of the power torefer 
to arbitration pending asuit. I can find 
nothing, however, in Chap. XX XVII which 
invalidates a proceeding not in accordance 
with its provisions beyond the result that 
non-compliance deprives a party of aright 
to claim the consequences the Chapter 
prescribes.” 

That isan authority which cannot be 
lightly disregarded. It is in accordance 
with what I conceive to be the history of 
the law upon ihis matter. Speaking with 
all deference I can find no reason to sup- 
pose that it is wrong. So far as [ am 
aware it has been followed by the Courts in 
this Presidency and though doubts have 
been expressed as toits soundnessin one 
or two cases in this Court it has never been 
overruled. I shall refer briefly. to those 
cases hereafter., 

It isthus, in my opinion, conclusively 


established that up to date of the Code. 


of 1908 there has been no law which 
precludes the parties in @ pending suit 
from settling their disputes‘by a -private 
reference to arbitration. Section 98 of 
the Code of 185y ands. 375 ofthe Code of 
1882 were, in my opinion, intended to 
cover such settlements. That point, how- 
ever, belongs more properly to the third 
division of the matter. 

Comparing Chap. XXXVII of the Code 
of 1882 with Sch. II of the Code of 1908 I 
can find no indication of any intention to 
change the law in this respect. Nor is 
there anything in the general scheme of 
either Code to lead me to suppose that any 
such change was intended. The appellant’s 
Pleader betrayed his consciousness that this 
was so by his insistence on s. 89 of the 
Code of 1908. 

I would add that some suggestion was 
made that any agreement which can be 
construed as ousting the jurisdiction of the 
Oourt was bad as being opposed to public 
policy. The law upon that topic is contain- 
ed, so far as this country is concerned, in 
s. 28 of the Indian Contract Act. It is not 
possible to construe the provisions of that 
section so as to 
such as we have to consider in this 
case, 

I now come to the second head. What 
is the true scope and intent ọf s. 89 of the 
Code of Civil Procedure, -1808? It is a 
new section in the sense that there was 
no similar provision in the Code of 1882, 
In the Code of 1882 everything was “ in 


. are 


exclude agreements ` 
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the body of the Code ` to use an expression 


which has become familiar since the enact- 
ment of the Code of 1808. Inthe Code of 


"1882, and also in the first Code of 1859, pro- 


visions asto arbitration were contained in 
a separate Chapter of the Code itself. (see 
Chap. VI of the former and Ohap, 
XXXVII of the latter), Those Chapters 
had full force and effect proprio vigore 
for they were just as much part of the body 
of the Code as anything else contained: in 
it. In the Oode of 1908 a new arrangement 
was adopted. - 

‘The Code consists (i) of that which is 
termed “the body of the Oode ' and (it) of 
the rules. The body of the Code is funda- 
mental and is- unalterable except by the 
Legislature; the rules are concerned with 
details and machinery and can be more 
readily altered. Thus it will befound that 
the body of the Oode creates jurisdiction 
while the rules indicate the mode in which 
itis to be exercised. It follows that the 
body of the Oode is expressed in more 
general terms, but it has to be read in con- 
junction with the more particular provi- 
sions of the rules." [Per Jenkins, O. J., 
a Mani Mohan Mandal v. Ramtaran Mandal 

Those remarks are made with reference 
to Sch, I; but generally speaking, they 
applicable to Schs. IL and III, 
Those Schedules per se are so to speak 
inert, and until jurisdiction is conferred in 
the body of the Code they remain inert. 
The necessary link is wanting. Each Sche- 
dule is joined to the body of the Code by. 
a section in the body of the Code, and 
each of those sections is necessarily a new 
section. In-the previous Codes no such 
link was necessary. Thus there isa priori 
no reason to suppose that any change in 
the law was intended by the insertion'of 
these new sections. That would not be so 
unless the intention is stated either in ex- 
press terms or by necessary implication, It 
is only if the matter is regarded in that 
light that the true scope and intent of thege 
new sections can be understood. 


The first of these new sections designed’ 


- tolink the Schedules to the body of the 


Code is s. 69. The provisions of the Code 
of. 1882 as tothe execution of decrees by 
the Collector were ss. 320 to 3250, Sec. 
tion 320 created the jurisdiction. Sectiong 
321 to 3250 contained the details, The 


(29) 33 Ind, Ons, 320; 43 O, 148 at p. 152, 
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former re-appears as ss. 68, 70 and 71 of 


the Code of 1908; the latter are relegated 
to Sch. lll. The connecting link is 


‘the new section, s. 69, which runs as fol- 


lows: 

“ The provisions set forth in the Third 
Schedule shall apply to all cases in which 
the execution ofa decree has been trans- 
ferred under the last preceding section (i. e. 
to the Collector).” 

Plainly here no change is intended in 
the pre-existing law. The new arrange- 
ment requires this new section forthe pur- 
pose of connecting the body of the Codeand 
the Schedule, 

Then comes s. 89 with which we are 
concerned here. The provisions of the 
Code of 1882 as to arbitration were contain- 
ed in Chap. XXXVII. These have been 
relegated bodily to Sch. II without. any 
substantial change. The new section s. 89, 
thus became necessary to confer jurisdic- 
tion. It runs as follows: 

“Save in so far asis otherwise provided 
by the Indian Arbitration Act, 1899, or by 
any other law for the time being in force, 
all references to arbitration whether by an 
order in a suitor otherwise, and all pro- 
ceedings thereunder, shall be governed by 
the provisions contained in the Second 
Schedule,” . 

The second clause is merely a saving 
clause as to pending proceedings and does 
not touch the present matter. 

Primarily this section, like s, 69, is in- 
tended to confer jurisdiction, to link up 
the Schedule and the body of the Code. 
There is no reason to suppose that. any 
change in the law isintended unless it is 
50 stated in express terms or unless it fol- 
lowed by necessary implication. The in- 
tention presumably is to provide for the 
exercise of jurisdiction in the case of those 
references to arbitration which fall within 
Sch. II. The phraseology of these two 
sections is slightly different, but the mean- 
ing isthe same, In substance the phrase 
“shall be governed by the provi- 
sions’ means no more than the phrase 


-‘‘ the provisions shall apply.” 


The question, therefore, is whether hav- 
ing regard to the genesis of s. 89 it is a 
correct conclusion that any change in the 
law was intended. The words “save as pro- 
vided by the Indian Arbitration Actor by 
any. other law forthe time being in force” 
are necessary in order to emphasize that 
nothing in Sch, JI affects any law deal- 
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ing with the subject of arbitration. The: 
word “other” construed grammatically 
can only mean “other than the Indian Ar- 
bitration Act.” The words used suggest 
that Statute Law ismeant. There are Sta- 
tutes. other than the Indian Arbitration 
Act containing provisions for arbitration, 
e, g, the Indian Companies Act and the 
Dekkhan Agriculiurists’ Relief Act. The 
object of these wordsis to leave the pro- 
visions of such Acts unaffected. We are 
not here concerned with them. We are 
concerned with the Code of 1908 and no- 
thing else. The question is within the four 
corners of the Code and itis whethers. 89 
in any way bears upon the power to record 
a compromise conferred by O. XXIII, r. 3. 
For that purpose we have to construe s. 89 
as though itran as follows :—'" All refer- 
ences to arbitration whether by an order in 
a suit or otherwise and all proceedings 


. thereunder shall be governed by the pro- 


visions contained in Sch/JI.” 

It would be difficult to read those words 
as introducing any change in the law. 
They provide for Sch. II precisely what 
s. 63 provides for Sci. ILL. The ‘“refer- 
ences to arbitration,” which the Legisla- 
ture has in mind, are references falling 
within the scope of Sch. II and none 
other. The classification laid down by 
Lord Macnaghten in Ghulam Jilani v, Mu- 
hammad Hassan (20) still holds good and 
s. 89 bears that classification in mind. “ Re- 
ferences by an order in a suit” covers head 
I and ‘‘ortherwise “ heads lH and III. 

Itis relevant to point out that eilher the 
words “other law for the time being in 


"force “include O. XXIH, r. 3, or they do 


not. Ifthey do, then cadit quæstio and s 89 
does notaffect O. XXIIT, r. 3, in any way. 
If they do not, then what reason is there 
for holding that the Legislature in enacting 
s. 89 meant to except from O. XXIII, r. 3, 
all adjustments by compromise? As will 
be shown the word ‘‘ compromise” in its 
plainest and most direct meaning signifies 
an agreement between two parties to refer 
to an arbitrator and toabide by bis award. 
How could the word ‘compromise’ have 
been left unqualified consistently with any 
such intention? Evenif we assume that 
the Legislature intended a change, is it con- 
ceivable that this form of words would have 
been used in s. 89? The words “shall be 
governed by ” are totally inapt to convey a 
‘prohibition. Kæ hypothesi the intention 
was to forbid. arbitration in any circum- 
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Stances other than those to be found in 
Sch. II. Surely the Legislature would have 
said what they meant. The intention was 
to say “ You shall not arbitrate except in 
the manner and to the extent set forth in 
Sch. IL.” The words used mean “If you 
arbitrate your procedure shall be the pro- 
cedure of Sch. 1I. “The Codeis a Procedure 
Code,and the words mean no more than 
this, that ia thoss arbitrations which are 
dealt with by Sch. IL the procedure of 
Ssh. II shall be followed. So much it was 
necessary to enact to link Sch. II to the 
body ofthe Cole, and there is no reason 
to impute to the Legislature any further 
intention. I cannot persuade myself that 
any statutory draftsman intending to indi- 
cate a change in the law would have used 
the form of words to be found ia s. 89. In 
view of the previous history of the law to 
suppose that any radical change was in- 
‘tended by the enactment of s. 89 is to place 
on that section a burden which it cannot 
possibly bear. 

Such is, in my judgment, the true scope 
and intent of s. 89 of the Code of Civil Pro- 
cedure, 1903. Ifthat is acorrect view s, 89 
has no bearing on the matter before us. The 
law stands as it stood, and the decisions of 
this Court upon the Code of i882 with refer- 
ence tos. 375 and Chap. XXXVII are, until 
overruled, authoritative as to the correct 
application of O. XXIII, r. 3, and Sch. II of 
the Code of 1908, 

The third question which has been argu- 
ed before us is, what is the true meaning of 
the words in O. XXIII, 1,3; “ A suit has 
been adjusted wholly or in part by any law- 
ful agreement or compromise”? These 
words are re-produced from the Code of 
1852. The view has baen expressed else- 
where and has been urged upon us here 
that an agreement to refer to arbitration 


followed by an award is not within these, 


words. Butthis view overlooks thetrue mean- 
ing of the word “compromise.” The Latin 
word “compromittere’ is a technical juridi- 
calterm, and it signifiesthe act of the parties 
in agreeing torefer a dispute to arbitration 
and tobe bound by the arbitrator's award. 
The New Oxford Dictionary under the 
word “compromise” gives this as the 
second meaning of the word, The same 
thing will be found in Wharton’s Law 
Lexicon, and in Story’s Equity Jurispru- 
dence. [Sae judgment of the Chief Justice 
page 518, ante—Ed.| Thus both the techni- 
cal and the ordinary meanings of the word 


ad 


“compromise” are far from excluding the 
notion of arbitration. Indeed the word is 
exactly adapted to cover what we have here, 
viz., a reference to arbitration followed by 
an award. With all deference to those who 
have expressed acontrary-view I believe that 
the word “compromise” is intended to covar 
precisely such cases as this. I see no 
warrant for refusing to acsept what is 
authoritatively laid down a3 the true mean- 
ing ofthis term, Here again I find support 
in the judgment of Jenkins, O. J., in Prag- 
das v. Girdhardas (17). The earlier deci- 
sions of ‘this Court, -Samibar v. Premji 
Pragjt (380) and Ghellabhit Atmaram v. 
Nandubai (31) are to the same effect. 
Those decisions are before 1908. Before 
the Code of 1903 cams into force a note of 
dissent was struck by Baaman, J. in Ru- 
khanbar v. Adamji (21), but that is the deci- 
sion ofa Single Judge. After the Oode of 
1903 Davar, J., in Harakhbai v. Jamnabai 
(22), followed Pragdas v. Girdhardas (17). 
The grounds on which that learned Judge 
held thats. 89 did not affect the provisions 
of O., XXII, r. 3, are not such as have been 
adopted in the later cases, but apart from 
that point the decision is that the Gode of 
1903 left the law as it was, In Vyakatesh 
Mahadev v. Ramchandra Krishna (24) there 
was an agreement to refer but no award. 
Plainly there was no completed compromise 
here, and hence no adjustment, Beaman, J., 
remarked (page 693*):— 

“Doubtless any parties litigating in Court 
have perfect liberty to composa their differ- 
ences amongst themselves by entering 
into any lawful agresment, compromise or 
satisfaction. And when this is done they 
have only to apply to the Court to act under 
O. XXIII, r. 3.” 

Taen followed the decision of Macleod, J., 
sitting alone in Shavaksha Dinsha Davar v. 
Tyab Haji Ayub (2). That decision has 
bean overruledin Afanilal’s case (1) with the 
concurrence of that learned Judge himself. 

The result is thatin this Court the deci- 
gion in Pragdas v. Girdhardas (17) has been 
affirmed down to the praesent time notwith- 
standing the Code of 1908. In my opinion 
that is a correct position. 

I would only add that, in my judgment, 
the word “lawful” in O. XXIII, r. 3, refera 
to the nature of the compromise arrived at, 
not to the procedure which the parties may 

(39) 20 B. 304: 10 Ind. Dee. (N. s.) 762, 

(31) 21 B. 335; 11 Ind. Dec, (x. 3.) 227. 
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have followed in bringing it about. But it 
is, of course, the duty of the -Court to be 
satisfied that there has, in fact, been an 
adjustment by compromise. 

‘Che last question is whether a reference 
to arbitration in a pending suit without the 
intervention of the Court is such a reference 
asis contemplated by para. 29 of Sch. 
II of the Code of 1908. In my opinion it is 
not. The first heading of Sch. II is 
“Arbitration in suits.” That covers paras. 
1 to 16. Then follows the heading “Order 
of reference on agreements to refer” which 
is dealt with in paras. 17 to 19. Then fol- 
lows the last heading “Arbitration without 
the intervention of a Court.’ It seems to 
me reasonable tosupposethat the Legisla- 
ture had in mind two main divisions: 

i. Arbitration in pending suits. 

11. Arbitration where there is no pending 
sult. 

In a pending suit the parties may apply 
It is within 
their discretion to dosoor not, a point which 
is not without significance in considering 
how far the Schedule is intended to be ex- 
haustive. If they do, their proceedings 
are within the Schedule. If not, they are 
outside it. The other class of arbitrations 
is where there is no pending suit. Here 
they may make the reference an order of 
the Court under para. 17, or they may pro- 
ceed to an award and then apply under 
para. 20. The words “any Court having 
jurisdiction” in para. 20 appear to me to 
support this view. Those words by impli- 
cation exclude the idea of a suit already 
pending between the parties, nor is it easy 
to believes that the Legislature intended 
that insuch acase a Court other than the 
Court in which a suit was already pending 
should become seized of the matter. That 
would be contrary to the general principle 
to be found in s. 10 of the Code, and might 
lead to many practical inconveniences. 
The weight of judicial opinion certainly 
favours the construction which I suggest 
and I am content to follow the second deci- 
sion of Macleod, ©. J., in Manilal Motilal v. 
Gokaldas Rowji (1), which has the concur- 
rence of Rankin, J., ia Amar Chand v. Ban- 
wari Lall (5); 

I agree that the question propounded 
should be answered as in the judgment of 
the learned Chief Justice, ; 

Blackwell, J.—The question submit- 
ted for the decision of the Full Bench is as 
follows }— 
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“Where in a suit. parties have referred 
their differences to arbitration without an 
order of the Court, and an award is made, 


can a decree in terms of the award be 


passed by the Court under O. XXIII, r. 3, 
or otherwise?” 

It bas been contended that Sch II to the 
Givil-Precedure Oode provides the only 
machinery whereby parties to a pending 
suit can refer the matters in difference be- 
tween them to arbitration. In support of 
this contention reliance was placed upon 
a decision of Rankin, J ,in Amar Chand v. 
Banwari Lall (5) in which he followed his 
previous decision in Dekari Tea Co. Lid. 
y. Assam Bengal Ry. Co. (6). With great 
respect to that learned Judge I find myself 


| unable to agree with his opinion, and in 


my judgment that decision is wrong for 
reasons which I will shortly state. 

The relevant paragraphs of Sch. 1I which 
deal with arbitration in suits are paras. 
l to 16. Paragraph | (1) is in these terms :— 

“Wherein any suit all the parties in- 
terested agree that any matter in difference 
between them shall be referred to arbitra- 
tion, they may, at any time before judg- 
ment is pronounced, apply to the Court 
for an order of reference.” 

Having regard to the use of the word 
“may” Iam clearly of opinion that this 
is only one of the methods, and not the 
only method, whereby parties to suits may 
refer their differences to arbitration. Jam 
fortified, in my opinion, by the view which 
was taken of corresponding provisions in 
the Civil Procedure Code of 1859, by Pon- 
tifex and Birch, JJ.,in Jogessur Banerjee 
v. Kutyani Charan Deo (12) a case very 
similar to the present case. There those 
learned Judges said (page 41*) :—- 

“On the other hand, the respondent 
argues that it follows from ss. 312 and 325 
(Act VIII of 1859) that it is not intended 
that partiesshould refer to arbitration any 
matters in dispute pending before a Court, 
except in exact pursuance of the course 
there laid down, er without the privity of 
the Court. We are of opinion that those 


sections are enabling, and were not intend- 


ed to be restrictive or exclusive, and that, 
before deoree, parties who are sui juris 
are competent to make any agreement as t 
the settlement of the suit,” 

I take the same view of paras. lto 16 
of Sch. II. In regard to the statement of 
Rankin, J.. io Amar Chand v. Banwari 


*Page of 24 W. R.—[£d,] 
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Lall (5) that (page 612) “it is difficult to 
see what point there is in the Second Sche- 
dule saying or meaning that arbitration 
must be done in a particular way if, accord- 
ing to some other law or principle, it may 
still be done in another way,” my answer, 
with respect, is that Sch. II does notsay 
this, the word used in para. 1 (1) being 
“may ", and not “must.” 

It was further contended that whatever 
view might be taken of the earlier Codes in 
regard to references to arbitration in pend- 
ing suits, 3. 89 of the present Code had 
made it plain that parties to a pending 
suit could only refer their differences to 
arbitration through the machinery provid- 
ed by Sch. II. Tne relevant part of that 
section is as follows :— 

“ Save insofar as is otherwise provid- 
ed by the Indian Arbitration Act, 1899, 
or by any other law for the time being in 
force, all references to arbitration whether 
by anorder ina suitor otherwise, and all 
proceedings thereunder, shall be governed 
by the provisions contained in the Second 
Schedule.” 

Reliance was again placed upon the 
remarks of Rankin, J., in Amar Chand's 
case (o) in which he said (page 612*): “In 
any case the logical gap, if there be any, 
is stopped up by s. 89.” With great re- 
spect, I find myselfagain unable to agree. 
Section 89 excepts from its operation “any 
other Jaw for the time being in force.” 
Having regard tothe context that must, I 
think, mean any other law relating to arbi- 
tration, T do not think that “ other law " 
refers only to Statute Law. I think it would 
include any other law, such as the general 
law of contract, whereby parties may agres 
to refer their disputes to arbitration. If 
this' be the right construction of the sec- 
tion, as I think it is, then the provision, 
that “all references to arbitration whether 
by an order in a suit or ctherwise, and all 
proceedings thereunder, shall be governed 
by the provisions contained in Sch. HM” 
can only apply to casesin which persons 
choose to avail themselves of the machinery 
provided by Sch. I, and not to cases in 
which they adopt other methods of sub- 
mitting their differences to arbitration. 

It was pointed out inthe course of the 
argument that in the earlier Codes of 1859 
and 1882 the provisions relating to arbi- 
tration were to be found in the kody of 
the Code itself, and not in a Schedule as 

*Pageot 49 GO, [Ed] 
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in the present Code. It was argued from 
this that the only-object of s. 89 was to 
provide that Sch. II should have effect as 
if enacted in the body of the Code, just as 
by s. 121it is provided that “the rules 
in the First Schedule shall have effect as 
if enacted in the body of this Code until 
annulled or altered in accordance with the 
provisions of this Part.” It is, however, 
apparent that the phraseology of ss. 89 
and 121is very different. I prefer, there- 
fore, myself to construe the words of s. 89 
as I find them, rather than to speculate upon 
the intentions ofthe Legislature in using 
the particular phraseology employed in 
s. 89. 

In Manilal Motilal v. Gokaldas Rowji (1) 


‘both Macleod, C. J., and Fawcett, J., drew 


attention to the fact that there was nothing 
in English Law to prevent parties toa pend- 
ing suit from referring their differences 
to arbitration by agreement without the 
intervention of the Court, Fawcett, J., 
citing in this connection a passage from 
the jadgment of Farwell, L. J., in Doleman 
v. Ossett Corporatioa (27). Both Macleod, 
C. J, and Fawcett, J., were of opinion that 
{here was nothing in Indian law to prevent 
parties to a pending suit from adopting a 
similar course. I respectfully agree with 
them. In this connection reference may be 
made to the Indian Oontract Act, 1872, 
s. 28, Exception 2. I further agree with 
both these learned Judges that either party 
could file a suit to enforce the award and 
apply for a stay of the original suit, and 
with Faweett, J., that the defendant could, 
with the leave of the Court, under O. VIII, 
rr. 8 and 9, of the Code, plead the award in 
bar of the suit. 

The question, however, in the present 
case is whether a decree can in terms of 
an award made in such circumstances be 
passed by the Court under O. XXIII, r. 3, 
or otherwise. Order XXIII, r. 3, is in the 
following terms:— 

“Where it is proved to the satisfaction of 
the Court that a suit has been adjusted 
wholly or in part by any lawlul agreement 
or compromise, or where the defendant 
satisfies the plaintiff in respect of the whole’ 
or any part of the subject-matter of the 
suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there-« 
with so far as it relates to the suit.” 

On the face of it this ruleis not a rule 
directly relating to arbitration proceedin gS, 


“Doe 
It is à rule dealing with the adjustment of 
a suit by any lawful agreement or com- 
promise. Itis quite true that arbitration 
may be resorted to, and an award made, 
and that by virtue of that award a suit 
may be adjusted, but, in my opinion, the 
rale cannot be said to be a rule in itself 
applying to or governing arbitration, 
although arbitration proceedings may ‘have 
taken place which have resulted in an 
adjustment. In my judgment, therefore, 
the rule does not fall within the exception 
of “any other law for thetime being in 
force’ provided for by s. 89 of the Code 
(which, as I have already said, in my 
opinion, means other law relating to 
arbitration), even if arule of an Order in 
Sch. I to the Code could properly be 
regarded as covered by the words ‘any 
‘other law” used inthe body of the Code 
itself. Upon this point I prefer the view 
taken by Macleod, C. J., to that of Fawestt, 
J:,in Manilal's case (1). In my opinion s 89 
does not affect the operation of O. XXUI, 
r. 3, at all, and parties to a suit can resort 
‘to it if they have in fact adjusted the suit 
by an award. The fact that the rule itself 
provides that it must be “proved to the 
satisfaction of the Court that a suit has 
bean adjusted" is a safeguard to either 
party who questions the validity of an 
award if that bethe adjustment relied on, 
inasmuch as, unless the Court is satisfied 
that the award, if challenged, is valid, it 
cannot be satisfied thatthe suit has been 
‘adjusted. But I have no doubt whatever 
‘that the words “adjusted wholly or in part 
by any lawful agreement or compromise” 
“are wide enough to include an adjustment 
. by arbitration followed by a valid award. 
"In this connection it is worth observing 
that the word “compromise” is stated in 
’ Murray's New English Dictionary to bear, 
among other meanings, the following 
‘meanings: (a) “a joint promise or agree- 
ment made by contending parties to abide 
“by the decision of an arbiter or referee,” 
and (b) “the settlement or arrangement 
made by an arbiter between contending 
parties; arbitration.” l 

The last decision of this Court was 
Manilal's case (1), above referred to, decided 
in 1920. It followed the view taken by 
Jenkins, C. J., and Starling, J., of s. 375 of 
` -the Civil Procedure Code of 1882 (corre- 
sponding with O. XXIII, r. 3) in Pragdas v. 
_Girdhardas (17). Itdecided that a decree 
“in terms of the award can be passed by the 
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Court under O. XXIII, r. 3, where parties 
in a suit have referred their differences to 
arbitration without an order of the Court. 
In my opinion both those decisions are 
right. In the judgments in Manilal’s case (1) 
most of the earlier decisions upon the 
point are reviewed, including a decision of 
Macleod, J., the other way, which was over- 
ruled, namely, Shavakshaw Dinsha Davar v. 
Tyab Haji Ayub (2). Ido not, therefore, think 
it necessary to refer to those decisions here, 
A similar view, has been taken ia the 
High Courts of Madras and Allahabad. 
Decisions the other way have been given 
by Calcutta in the two decisionsof Rankin, 
J., above referred to, ina further Calcutta 
decision in Rampratap Chamria v. Durga- 
prasad Chamria (82) and in a Lahore 
decision in Hari Parshad v. Soogni Devi (7). 
In my judgment the Calcutta and Lahore 
decisions are wrong. 


. There remains the question whether 
parties toa suit who have referred their 
differences to arbitration without an order 
of the Court can avail themselves of the 
provisions of paras. 29 and 21 of Sch. II 
of the Code. In my opinion they cannot. 


“I think that tha scheme of Sch. Il was 


intended to provide by paras. 1 to 16 for 
arbitration in suits, and by paras. 17 and 
90 and 21 for arbitration not in suits. I 
think that this was clearly the view of the 
Privy Council in Ghulam Jilani v. Muham- 
mad Hussan (20), in reference to s. 523 of 
the Code of 1877, which corresponded with 
para. 17 of Sch. IL to the present Code. 
In my opinion a similar view should be 
taken of paras. 20 and 21. I have form- 
ed this opinion from what I conceive to 
be the scheme of Sch. IL itself, quite apart 
from any considerations of inconvenience 
which might arise if a contrary view pre- 
vailed, namely, that an application under 
para. 20 may be made to any Court hav- 
ing jurisdiction over the subject matter of 
the award, and that the application itself 
must be numbered and registered as a 
suit. It would obviously be inconvenient 
if the application were made toa Court 
other than the one in which the suit be- 
tween the parties was instituted, and the 
procedure itselfseems quite inappropriate 
where a suit between the parties is already 
pending. If, therefore, parties to a suit, 
who desire to refer their differences to arbi- 


(32) 83 Ind, Cas, 300; 28 O. W., N, 424; A. I, R. 1924 
Oal, 567, 
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tration, desire to avail themselves of the pro- 
visions of Sch, H, they can, in my judg- 
ment, do so only under paras. 1 to 16 of 
that Schedule. Upon this point, I entire- 
ly agree with the views of Macleod, C. 
J., and Fawcett, J., in Manilal’s case (1). 

I would answer the question submitted 
as follows :—“Yes, under O. XXIII, r. 3, and 
not otherwise.” 


A. NA. Answer accordingly. 





LAHORE HIGH COURT. 
Sgconp Orvin APPEAL No. 48 or 1925., 
` May 16, 1925.. 

Pieni a Justice Addison. 
GIAN CHAND, MINOR, THROUGH HIS MOTIIER 
Musammat DAYAL! BAI—PLAINTIFF— 
APPELLANT 

versus ; 
HEM RAJ AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Punjab Pre-emption Act (I of 1913), s. 22, con- 
struction of —Minority, whether ground for extension 
of time, 

Provisions of s. 22 ofthe Punjab Pre-emption Act 
must be strictly construed and the minority of the 
plaintiff is no ground for extension of time. 

Second appeal from an order of the 
District Judge, Multan, dated the 13th 
December, 1924, affirming that of the Sub- 
ordinate Judge, Third Class, Multan, dated 
the llth November, 1924, 

Lala Hargopal, for the Appellant. 

Lala Faqir Chand, for the Respondents. 

JUDGMENT.—A minor under the 
guardianship of his mother sued for posses- 
sion of a part of a house by pre-emption. It 
was ordered on the Lyth August, 1924, that he 
should deposit 5th of the purchase-money 
or furnish security on or before the 13th 
October. On the latter date the Judge did 
not attend Court as he was ill, but the 
Reader recorded, in the presence of Counsel 
for the plaintiff and defendant No.2, that the 
deposit should be made or the security filed 
on or before the 17th October. On the 17th 
October, the Judge was present, but the 
suit was ‘adjourned to the lUth November as 
one defendant had not been served. No 
deposit was made on the 17th October. On 
the 10th Novembera new Judge had arriv- 
ed. By that time also no deposit had been 
made or security filed. He recorded the 
statement of the Vakil forthe plaintiff to 
the effect that one Bodh Raj had come two 
days previously to give security but had 
been put off by the Reader; and that on 
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the former hearing the Judge was not pre- 
sent and thus the deposit could not bemade 
elther for that reason or for some other 
reason. The Vakil also then and there start- 
ed to write a security bond making himself 
liable as surety. In the circumstances de- 
scribed the Judge refused to extend the 
lime and rejected the plaint. An appeal 
was filed to the District Judge. He went 
into the matter and came to the conclusion 
that the circumstancesdid not warrant ex- 
tension ofthetime. He accordingly dismiss- 
ed theappeal. A second appeal has been 
filed in this Court. 

There is an affidavit on the récord that 
the plaintiff's guardian is a pardahnashin 
lady and thatshe had left the city in Octo-. 
ber because of a plague epidemic and that 
her Vakil also had suffered severaldeaths in 
his family on account of plague. She had 
asked Bodh Raj to stand as hersurety and 
he had consented todo so but had not filed 
the bond probably because he was in col- 
lusion with the other side. The facts in this 
affidavit are denied in an affidavit filed by 
the opposite party to the effect that she is 
not a pardahnashin lady proper and isin 
fact appointed guardian of her minor son. 
It is also stated in this second affidavit that 
she had numerous relatives and that she 
had not left the city in October, nor were 
there any deaths inthe family ofthe Vakil 
until after the 10th November, 

In Inayatv. Darbara Singh (1) it was held 
that the fact that the appellants ware minors 
was absolutely no ground for interference 
ina pre-emption suit In that case time 
was extended.by the District Judge, but his 
order was set aside on appeal to this Court., 
The gase of Bahadur Shah v.. Ahmad Shah 
(2) shows how strictly the provisions ofs. 22 
of the Pre-emption Act are construed. Fol- 
lowing these rulings I hold that the fact 
that the appellant is a minor is no reason 
why the time should have been extended. 
Similarly itcannot be said that his guardian 
was a pardahnashin lady, in the strict 
sense of that term. There are no other 
reasons why time should be extended. I am 
in entire agreement with the findings of ° 
the Courts below and consider that they 
have exercised-their discretion properly. 

-I dismiss the appeal with costs. 
R. L. Appeal dismissed. 


(1) 55 Ind. Cas. 621. 
(2) 85 Ind. Oas. 200; 5 L. 492; 56 P. L. R. 1924; 6 
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RANGOON HIGH COURT. 
Oivi MIECELLANEOUsS APPHAL No. 87 oF 1925. 
June 25, 1425. 

Present :—Mr. Justice Chari. 
MANJEEBHAT KHATAW & Co.— 
PETITIONERS 
versus 


_ JAMAL BROTHERS & Co., Lip. 
— RESPONDENTS. 

Companies Act (VII of 1918), s. 168 (1)—Winding- 
up—Creditor’s notice of demand—Demand by Advocate 
of creditor, sufficiency of —‘Under his hand,’ meaning 
of—Right to employ agents — Other evidence of inability 
to pay debts, whether can be given. 

A demand by an Advocate acting under the instruc- 
tions of a creditor, is nota demand which satisfies 
the requirements of s. 163 (1) of the Companies Act 
inasmuch asthe said provision requires a demand 
by a creditor ‘under his hand.’ [p. 587, col. 1.] 

Wilson v. Watlani (5), followed. 

In re Whitley Partners, Ex parte Callan (3), appli- 
ed. 

Section 163 of the Act merely provides when a 
Company is to be deemed unable to pay its debts 
and according to that section, besides the ordinary 
modes of proving the inability of the Coinpany, a 
special rule of evidence is introduced, the effect of 
which is, thatifthe notice provided for by cl. (1) of 
s. 163 is given and default is made, then the Com- 
pany is conclusively presumed to be unable to pay 
its debts. But it is open to a petitioning creditor 
even though he fails to prove a valid demand under 
s. 163 /1) of the Companies Act, to prove by evidence 
ae the Company is unable to pay its debts. [p. 584, 
col. 2 

In re to make out that a right conferred by 
Statute is to be exercised personally and not by an 
agent thers must be something inthe Act, either 
by way of express enactment or necessary implica- 
tion which limits the Common Law right of any 

erson whois sut juris to appoint an agent to act on 
his behalf. [p. 535, col. 2.] 
Mr. N. M. Cowasjee, for the Petitioners. 


' Mr. Keith, for the Respondents. 


JUDGMENT .—This is an application 
by Manjeebhai Khataw & Oo. for an order 
to wind up Jamal Brothers & Co., Ltd. 
The petition states that Messrs. Jamal 
Brothers & Co., Ltd., are indebted to the 
petitioning firm in the sum of R. 99,320-14- 3, 
A notice was issued on the 21st of March, 
1925, demanding the sum of money due to 
the petitioners and requiring payment 
within three weeks from the date of service 
„Of the latter and notifying that if the pay- 
ment is not made the petitioners will apply 
tothe High Conrt to have the Company 
wound up. This notice was written and 
signed by Mr. Higginbotham under in- 
structions from his clients, the petitioners, 
After the filing of the application the 
necessary notices and advertisements were 
ordered on the 12th of May, 1925, and the 
matter was xed for hearing on the 12th of 
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June, 1925. It wasalso ordered that the peti- 
tion should be advertised in the Rangoon 
Gazette, Rangoon Times, The Burma Gazette, 
The Rangoon Samachar and The Sun. The 
advertisements though ordered on the 12th 
were not issued till the 29th May, 1920, 
and the advertisements actually first ap- 
peared onthe 2nd of June. Two preli- 
minary objeetions were taken before me 
in respect of this application, The first 
objection relates to the form in which the 
notice of demand wasissued. The objec- 
tion turns on the wording of s. 163 of the 
Indian Companies Act. Section 163 pro- 
vides that a Company shall be deemed to 
be unable to pay its debts if a creditor 
by assignment or otherwise to whom the 
Company is indebted ina sum exceeding 
Rs. 500 then due, has served on the Com- 
pany. by leaving the same at its registered 
office, a demand under his hand requiring 
the Company to pay the sum so due and 
the Company has for three weeks thereafter 
neglected to pay the sum or to secure or 
compound for it to the reasonable satisfac- 
tion ofthe creditor, The objection turns 
on the words “a demand under his hand. ” 
It is argued that ths section contemplates 
a demand under the hand of the creditor, 
that is, a demand signed and issued by 
him personally and the demand by Mr. 
Higginbotham, as Advocate for the credi- 
tors, acting on their instructions, is nota 
demand which satisfies the requirements 
ofthe section. Before dealing with this 
objection I may draw attention tothe fact 
that itis not a fatal one. The grounds 
for ordering a Company to be wound up 
are given in s. 162 and one of such 
grounds is the inability of the Company 
to pay its debts. Section 163 of the Act 
merely provides when a Company is to be 
deemed unable to pay its debts and accord- 
ing to that section, besides the ordinary 
modes of proving the inability of the 
Company, a special rule of evidence is in- 
troduced, the effect of which is, that if the 
notice provided for by cl. (1) of s. 163 
is given and default is made, then the 
Company is conclusively presumed to be 
unable to pay its dabts. Onca a notie” is 
properly given and default is made it is 
not open to the debtor to show that in spite 
of the non-payment of the debt he is ina 
position to pay his debts, as, for example, 
where on account of a temporary embar- 
rassment he is unable to meet the parti- 
cular liability, though he has ample- assets 
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in his hands. This, to my mind, is the 
whole effect of s, 163 of the Indian Oompa- 
nies Act. 

Dealing with the objection raised, the 
argument, as I have stated before, is that 
the wording of the saction requires that 
the demand must be made under the hand 
of the creditor. Mr. Higginbotham when 
he issued the notice and made the-demand 
was undoubtedly acting as the agent of the 
creditor and the question for “decision is 
whether when the demand is made not 
under the hand of the creditor but under 


the hand of an Advocate as the agent of 


the creditor, such a demand fulfills the 
conditions ofthe section. It is true that 
the words “ under his hand ” are peculiar 
and would seem to imply that the notice 
must be issued under the hand of the cre- 
ditor himself but the real question is 
whether a noticeof demand by an agent 
is not a sufficient notice. There are not 
many authorities on the point and the 
earliest case seems to be the case of Hyde 
v.Johnson (1). In that case it was decided 
that the words “sigued by the party 
chargeable thereby ” which occurred in the 
provisions of the Statute of Limitation 
did not include an acknowledgment by 
his agent. The ground, however, on which 
that cass was decided wasthat,in the Sta- 
tutes of Limitation other than the one than 
in consideration and in several sections of 
the Statute of Frauds, whenever an acknow- 
ledgment by an agent is included such 
an intention is plainly indicated. It must 
also bs remembered that as that particular 
Statute was dealing with an acknowledg- 
meat which deprives the party of the valu- 
able plea of limitation itis only right that 
the wordsshould be strictly construed not 
only for the reason givenin the judgment 
but also on the general principles appli- 
cable to the construction of Statutes. In 
R. v. Justices of Kent (2), it was held 
that the Common Law rule that the sig- 
nature by a person who is authorised to 
sign another's name must be presumed to 
be the signature of the authorising.person, 
cannot be restricted unless the -Statute 
makes a personal signature indispensable. 
In the case of In re Whitley Partners, Ex- 

arte Callan’ (3) which was a_ case 

(1) (1836) 2 Bing. N. C. 776; 3 Scott 289; 2 Hodges 
94: 5 L. J. O. P. 291; 132 E. R. 299; 42 R. R. 737. 

(2) eo B. 305 at p. 307; 42 L., J. M. C. 112; 
21 W. R. 635 

(3) (1886) 32 Ch. D. 337; 55 L. J. Ch. 540; 54 D. T. 
912; SAW. R. 505. 
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which turned on the construction to be 
placed upon the following words “shall be 
signed by each subscriber in the presence 
of and attested by one witness at the least,” 
it was held that a signature by a person 
verbally authorised on behalf of one of the 
subscribers wasa sufficient signature. In 
the case of Jackson v. Nappe? (4) where an 
application for registration under the Trade 
Mark Act of 1883 was made by an agent it 
was argued that as the rules under the 
Trade Mark Act, 1883, contain no provision 
enabling a person to apply for registration 
by an agent such an application was 
an invalid application. Sterling, J., in that 
case says: “I take it that, subject to certain 
well-known exceptions, every person who is 
sui juris has a right to appoint an agent 
for any purpose whatever, and that he can 
do so when heisexercising astatutory right 
no less than when he is exercising any other 
right.” Lateron he says: “I understand 
the law to be that, inorder to make out thata 
right conferred by Statute is to be exercised 
personally, and not by an agent, you must 
find something in the Act, either by way 
of express enactment or necessary implica- 
tion, which limits the Common Lawright of 
any person who issui juris to appoint an 
agent to act on his behalf.” Mr. Keith for 
the respondents argues that such an inten- 


. tion is expressed by the form of the word 


used and cites the case of Wilson v. Wallani 
(5). A trustee under the Bankruptcy Act 
of 1863 was allowed to disclaim an onerous 
lease by writing “under the hand of the 
trustee.” It was held in that case that a 
disclaimer in writing signed by the trustee’s 
S licitor was not a valid disclaimer. ; 

Mr. Cowasjee contends that this provision 
of the Indian Companies Act must be reason- 
ably construed and that if the contention 
of the respondents’ Advorate is to prevail, 
it would mean that a person living in 
England and having a place of business 
in Rangoonand conducting that business 
byan agent under a _ power-of-attorney, 
will have, for the purpose ofs. 163 of the 
Act, to send a no ice signed by himself 
all the way from London. It is a maxim’ 
in the construction of Statutes that a 
statutory provision should be so construed 
a3 notto lead to inconvenience. There is 
a presumption that the Legislature could 


(4) (1887) 35 Ch. D. 162; 56 L. J. Ch. 406; 55 L. T. 


836; 33 W.R. 228. 
(5) (1880) 5 iis D. 155; 49L. J. Ex. 437; 42 L. T, 


375; 28 W. R. 597, 44 J. P, 475. 
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not have intended anything inconvenient or 
unreasonable but, atthe same time, there 
is a distinction between the signature of 
an agent and the signature of an Advocate. 
Where an agent signs on behalf of a 
principal he signs the principal’s name 
as by his attorney. Thus, John Smith 
residing in England and carrying on busi- 
ness through his agant James Brown at 
Rangoon will have his notices signed John 
Smith by his attorney James Brown, 2. e., 
the notice is issued and the demand 
made under the hand of the principal 
though theactual hand which signed his 
name is not the hand of the agent. By 
virtue of the authority vested in him as 
agent he signs the name of.the principal 
and in law the demand must be intended 
to have beenissued under the hand of the 
principal by the substituted hand of the 
agent. Does the same reasoning apply when 
a Solicitor issues a notice? ‘The Solicitor 
does not sign thename of the principal 
but signs his own name. 

The notice, therefore, is issued under 
his hand and not under the- hand of the 
principal. But since the law allows a per- 
son to authorise another todo acts which 
he could dofor himself it must be pre- 
sumed that he could authorise his Solicitor 
to make a demand under the hand of the 
Solicitor which will have the 
effectas a demand by the ‘creditor issued 
under his own hand unless such a 
delegation of authority is expressly or 
by necessary implication prohibited by 
the Statute. It will be noticed that in the 
case of Wilsonv. Wallani (5) the learned 
Judge in his judgment after distinguishing 
the case of R. v. Justices of Kent (2) says: "I 
think that to hold this sufficient would be 
to modify the language of s. 23, by reading 
for ‘under his hand,’ ‘under his hand or 
under the hand of hisagent.”’ This reason- 
ing shows that the learned Judge was lay- 
ing stress noton the word “hand” but on 
the words “his hand” and held that those 
words were restrictive and could not have 
„meant to includethe hand of the agent. If 
his reasoning issound a similar reasoning 
would apply where the ‘words used are 
“signed by him “as in the case of In re 
Whitley Partners, Ex parte Callan (3). But 
in this latter case the learned Lords Justices 
held that a signature by an agent is suffici- 
ent. The person verbally authorised ac- 
tually signed the name ofthe subscriber, 
without even indicating that the signature 


same : 
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was made by the agent and not by the 
principal himself. 

It seems to me that the real test to apply 
is the one indicated in the case of In re 
Whitly Partners, Hx parte Callan (3), that 
is, to see whether is anything in the Statute 
which leads to the conclusion that the or- 
dinary right of every person to do through 
his agent what he could do himself is ex- 
pressly or by necessary implication restrict- 
ed by theStatute and (2) whether under the 
particular circumstances of the case, a notice 
of demand issued by the Advocate under 
the hand of the Advocate can be deemed to 
be equivalent toa notice of demand issued 
by the creditor under his own hand, for the 
purpose of s. 163 (i) of the Indian Compa- 
nies Act. Inthe Act under consideration 
there is no express restriction and is there 
no restriction by necessary implication ? 
In favour of the construction contended for 
by Mr, Cowasjee is the undoubted incon- 
venience and the presumption that the 
Legislature did not intend anything incon- 
venient or reasonable. I have already indi- 
cated my opinion that if an agent signs 
the principal's name it would fall within 
the provisions of the enactment and that 
particular inconvenience does not arise, 
The matter stands on a different footing 
when the Solicitor or Advocate issues the 
notice of demand instead of the party him- 
self. There is to begin with the very pecu- 
liar words used in the enactment “ under 
his hand ” which would seem to exclude 
any notice issued by any person other than 
the creditor under his own hand, When 
an Advocate issuesa notice of demand on 
behalf of his client, he certainly acts as the 
agent of his client, but his authority ex- 
tends only to the making of demand. He 
can senda notice under his own hand, as 
his client’s Advocate and nothing more. He 
cannot, unless specially authorised, sign his 
client’s name, nor can a notice under his 
hand be considered as equivalent to or an 
efficacious substitute for a notice under the 
hand of his client. Itis not open to Courts 
to speculate on the intention of the Legis- 
lature except so far as that intention is ex- 
pressed in the words of the enactment but 
in this case it is reasonable to see what the 
object of the Legislature could have been. 
It is suggested that in all probability that 
object was to enable the debtor to be quite 
sure of the authenticity of the notice, and 
to bind the creditor to the particulars on 
which he relies. if so, it follows that a 
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notice by a Solicitor whose authority is al- 
Ways open to question cannot satisfy the 
requirements of ths Act. 3 
this provision of the Act creates for the 
creditor a privileged position in that 
if raises aconclusive presumption of law 
in his favour that the debtor is unable 


to pay his debts and shuts out all evi- ' 


dence on the debtor's part to prove the 
contrary, Where a particular right is 
created by legislative enactment in favour 
of one party which is restrictive of the 
rights of another party the words of the Act 
must be strictly construed. The party 
relying upon the provision of the Statute 
will also have to show that he has strictly 
conformed to the statutory provisions. 

After giving due consideration to all 
the arguments ‘adduced I think that an Ad- 
vocate’s notice of demand does not satisfy 
the requirements of the saction. As I 


have stated above, the case of Wilson v., ba | 
* British India, omission fo serve notice of appointment 
‘ of guardian ona guardian appointed by a Foreign 


Wallani (ò) is a direct authority. I have, 


however, come to this conclusion with a. 


great deal of hesitation as the point 
is not free from doubt and as there isa 
great deal to be said in favour of the 
arguments adduced on behalf of the peti- 
tioner. l 

The objection, as I have said before, 
is not a fatal one. -It is for the petitioner 
to decide whether he will withdraw his 
patition or whether he will proceed with 
it, proving by evidencs that the Company 
is unable to pay its debts [section 163, 
el. (172) | ; 

The second objection is that there waa 
not a clearinterval of fourteen days bat- 
ween the date when ths advértisement 
appeared and the date fixed for hearing 
as required by r. 30 of our Rules. 
order to advertise was passed in ample 
time, and the fault is the petitioner's in 
paying the charges late. Ifthe petitioner. 
(acides to proceed with his petition a 
fre3n date for hearing will be fixed by 
the Registrar and the petitioner will have 
to re-advertise his application in the papers 
mentioned in the Deputy Registrar's order, 

A. N. A, Order accordingly. 


Apart from this, — 


The » 


537 


BOMBAY HIGH COURT. 
ORIGINAL O:vin JURISDIOTION Suir No, 974 
oF 1924, 
: January 11, 1926. 
. Present:—Mr. Justice Taraporewala. 
ARAMITA LISBOA DE SOUZA GUIDO— 
Versus | 
AUDITHRAO WAGHOJI RAJE 
SHIRK i— 

Civil Procedure Code (Act V of 1908), O. XXXII, 
rr. 8, £—Suté against minor—Guardian ad litem, 
appointment of —Notice to guardian and minor, duty 
of Court to issue—Omission to serve notice on minor, 
effect of —Notize to guardian appointed by Foreign 
Court, whether necessary—fix parte decree against 
minor—Absence of prejudice—Decree, whether liable 
to be set aside. x 

The faet that notice of appointment ofa guardian 
ad litem is not given to the minor is a mere 


Pal 


` irregularity and not an illegality, if the minor has 
- been properly represented in the suit. 


“Bibi Walian v. Banke Behari Pershad Singh (L), 
relied on. : 
In a suit against a minor instituted ina Court of 


Uourb with respect to properties situate in that State 
is not an illegality buf is at the most a mere irregular- 
ity. |p. 538, col. 2.] 

An ex parte decree passed against a minor should 
not be set aside on the mere ground that the miner 
was not represented by a guardian ad litem at the 
hearing where his interests have not been prejudiced 
by such non-representation. :“[p. 539, col. 2. 

It is obligatory on the Court that no order should 
be made appointing a guardian ad litem unless and 
until the necessary notices under O, XXXII, r. 3 have 
been given. [p. 538, col. 2.] 


Sir Chimanlal Setalvad, for the Plaintiffs. 


JUDGMENT.—This Rule is taken out 


by the Subaof Baroda for setting aside 
the ex parte decree obtained by the plaint- 
iffs in this suit. The ground on which the 
decree issought to be set aside is that 
the first defendant was admittedly a minor 
when the suit was filed, and he was not 
properly represented in this suit inasmuch 
as a guardian ad litem was appointed for 
him inthis suit without giving, notice to 
the Suba of Baroda, who has been appoint- 
ed a guardian of the properties of the 
minor situated in the Baroda State, and 
further.that no proper notice of the suit 
was served onthe mother of the. minoror 
on the minor himself as required by law, 


‘and that a person, who had been ‘given 


a power-of-attorney by the mother for 
managing her own affairs before she was 


appointed guardian of the person of the 


minor, had purported to instruct the at- 
torneys in Bombay on bebalf'of the mother 
without her knowledge and consent and 


[p. 539, col. 
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that the appointment of the mother as 
guardian on the consent of the said attorney 
was nota proper appointment at ‘all. 

This suit was filed by the plaintiffs as the 
purchasers ofthe right, title and interest 
ofa sharer inthe property in sult, which 
they purchased at a sale held under a decree 
obtained by the mortgagees of that sharer. 
A half share in the property is admittedly 
owned by the ‘minor first defendant in this 
suit. The plaintiffs, therefore, filed this 
suit for partition of the property between 
the minor first defendant and the other 
sharer whose interest was represented by 
the plaintiffs as purchasers, and they pray- 
ed that the partition might be effected by 
the sale of the property as that was the 
best method of partitioning between the 
plaintifs and the first defendant. The 
second and third defendants were made 
parties to the suit as mortgagees of tho 
share of the minor first defendant. Ad- 
mittedly the minor defendant's share was 
mortgaged tothe second and third defend- 
ants, 

Sometime prior tothe suit there was a 

suit asto the appointment ofa guardian 
of the property and the person of the minor 
in Bombay. The Subaof Baroda applied 
to be appointed the guardian of the per- 
sonofthe minor and of property in Bombay; 
the mother of the minor opposed the 
application, and ultimately by consent, 
Mr. Moos was appointed guardian of- the 
property of the minor in British Indizand 
the mother was appointed guardian of the 
person of the minor. 
“When thissuit was filed, the plaintiffs 
gave notice of the application for the 
appointment of the guardian ad litem of 
the minor defendant to Mr. Moos who 
was the guardian of the property in 
British India. Mr. Moos declined to act as 
guardian ad litem. Notice was also sent to 
the mother and the minor addressed to 
their place of residence at Baroda. It 
appears that the Solicitors on behalf of the 
mother put in an appearance and consented 
to the appointment of the mother as 
guardian of the minor defendant. She was 
so appointed. Thereafter the guardian took 
no steps to defend the suit and did not 
appear atthe hearing, and so far as the 
minor is concerned, an ex {parte decree 
was passed in favour of the plaintiffs. The 
other two dsfendants did appear at the 
hearing and so far asthey were concerned, 
the decree was not ex parte. 
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_ There are two grounds on either of which 
if proved the decree would beset aside. 
The first is whether the order appointing 
the mother guardian ad litem is illegal and 
consequently there was no representation 
10 law of the minor defendant in the suit 


“ab all, andif that beso, there is no doubt 


that the decree must bs set aside. After 
a careful consideration of the very interest- 
ing arguments advanced by Sir Chimanlal 
Setalvad on behalf of the plaintiffs as to the 
coastruction of O. XXXII, rr. 3 and 4, and 
on a consideration of theauthorities which 
are not quite directly in point but which 
have a bsaring on the question, I have 
come tothe conclusion that the want of 
notice to the guardian appointed by the 
Baroda Court is not an illegality, but at 
the most itisan irregularity. The object 
of O. XXXII, rr. 3and 4, is to provide that 
the minor's interest should not suffer and 
that he should be properly represented in 
a suit filed against him. For that pur- 
pose it is provided first by xr. 3 that notice 
should be given to the minor and to any 
guardian of the minor appointed or declar- 
ed by an authority competent in that 
behalf, and, where there is no such 
guardian, to the father or other natural 
guardian of the minor, or, where there is 
no father or other natural guardian, to the 
person in whose care the minor is. The 
object of giving notice to the minoris that 
the person may not be a minor at all, and 
the plaintiffs may have by mistake sued him 
as a minor. So, if notice is given to that 
person, he can appear before the Court and 
show that he is nota minor, and the suit 
would then be prosecuted against him 
personally. Then notice to the guardian 
of the minor, appointed or declared by an 
authority competent in that behalf, and in 
default to other persons as mentioned in O. 
XXXII, r. 3,isrequired to be given for the 
reason that a person, who is appointed a 
guardian either by a competent authority or. 
who isa natural guardian or in whose cus- 
tody the minor is, is the person best fitted te 
represent the interests of the minor and 
who would also be in a position to know 
the facts and to give proper instructions 
as to the defence of the minor. It is 
obligatory on the Court that no order should 
be made appointing a guardian ad litem 
unless and until the necessary notices under 
O., XXXII, r. 3, have been given. 
Assuming, however, that notice was not 
given to the minor, would the order made 
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without such notice be illegal? There is 
the authority of the Privy Council for hold- 
ing that even if notice is not given to 
the minor, where the minor is properly re- 
presented in the suit, the absence of notice 
ismerelyan irregularity andnotan illegality: 


see Bibi Walian v. Banke Behari Pershad’ 


Singh (1). 


Then asto the notice to the guardian of 
the minor, if notice is given, as in this case, to 
a guardian of the property of the minor 
appointed by this Court, in my opinion, the 
‘object of O. XXXII, r. 3, is served, because 
the reason of the rule is that a person in 
a position to represent the interest of 
the minor properly should be given notics 
before any other person is appointed 
guardian ad litem, and in this case Mr. 
Moos 
Court was sucha person. Mr. Moos was 
appointed guardian of the properties of 
the minor in British India by consent of 
the mother of the miuor and the petitioner 
the Suba of Baroda; so that, so faras the 
properties in Bombay were concerned, 
Mr. Moos was the proper person to repre- 
sent theinterest of thé minor, and notice 
was admittedly given to him. He declin- 
ed to act as guardian ad litem. The 
mother was appointed guardian of the 
person of the minor by this Court by consent 
of the petitioner theSuba of Baroda at the 
same time as Mr. Mcos was appointed 
guardian of the properties of the minor in 
British India. The minor lived with her, 
Notice wassentt> her at Baroda. Snae has 
made an affidavit that she was at that 
time in Poona and did not receive the 
notice. The minor also says that he never 
received the notice and never had any know- 
ledge of the suit So far as the mother's 
denial is concerned, I have no hesitation in 
rejecting it, Even. assuming that she was 
at Poona at the time, it is inconceivable 
that her constituted attorney, whois sup- 
posed to have received the notice, should 
go to the length of instructing Solicitors on 
her behalf as he purported to do without 
har knowledge and consent. It is not shown, 
end I do not believe that this constitute- 
ed attorney dcted fraudulently and kept 
the mother and the minor in ignorance 
and allowed the plaintiffs to snatch a 
decree. 


(1) 30 I. A. 182 at pp. 188, 189;5 Bom. L. R. 822; 
30 C. 1021; 7 C..W. N. 774; 8 Sar. P. O. J. 512 
(P.O). 


the guardian appointed by the 
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Iam not quite sure, and I do not wish 
to express any opinion on the point, whe- 
ther under the aforesaid circumstances 
a notice to the- Suba of Baroda was 
at all necessary under O. XXXII, r. 8. 
But I hold that even if notice to the 
Suba of Baroda, who has been appointed 
by competent authority guardian of the 
properties of the minor in the Baroda State, 
was necessary, the want of such notice was 
an irregularity and the order made in the 
suit is not illegal. 

The mother was appointed guardian 
ad litem. She did not appear at the. 
hearing and she did not defend the suit and ` 
the decree was passed ex parte. 

The next question, therefore, for me to 
eonsider is whether by reason of the minor 
not being represented by the guardian ad 
litem’ at ths hearing, there was any pre- 
judice to the interest of the minor. If there 
was, I would have no hesitation in setting 
side the ex parte decree. Even though 
the order may not be illegal in the first 
instance, if it is shown that the guardian 
negligently did not appear and defend the 
interest of the minor and that the decree 


‘has in fact prejudicedthe interests of the 


minor, the Court would be bound to set it 
side. On this question, it is not merely 
come spéculative prejudice to the interest 
of tte minor that the Court has to con- 
sider. Onthe facts as disclosed in the 
affidavits of the mother and the attorney 
of the Suba, all that is alleged is that if 
the Bombay property alone had not been 
ordered to be partitioned and that if the 
Court had ordered that allthe properties 
in British India should be partitioned, it 
might have been that this property might 
not have bad to be sold and that in that 
case the minor would not have suffered 
tbe loss, which the petitioner alleges he 
has in fact sutfered, by reason of the pro- 
perly having been sold at an under-value. 
Now there is no doubt that although in 
the first affidavit cf the constituted attorney 
it is stated that the property was worth 
rupees one lac, the property fetched the 
best possible price at the sale. The Com-: 
missioner fixed a reserved bid, ashe always 
does in these cases,and he knocked down 
the property to the plaintiffs for a price-of 
Rs, 45,000 which must have been at least 
not under thereserved bid. In my opinion 
there is nothing to show that a fair price 
was not fetched. The property market 
in Bombay was not then and is still not 
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favourable, but the Court has not to specu- 
late whether if this property had not been 
sold, it might have proved more valuable 
at some future date. It may be that the 
property may deteriorate further and might 
depreciate in value and may fetchless than 
the price obtained at the sale. Thesprejudice 
to the minor, if any, by the sale is not such 
as would induce the Court to set aside the 
decree in the interests ofthe minor. In my 
Opinion, the re-opening of the decree would 
really mean putting the moneys of the 
minor in the pockets of the lawyers. The 
question of partition of all the family pro- 
perties in British India would open up a 
vast field for the lawyers to litigate upon 
and to make eosts, and ultimately the party 
suffering would be the minor. In any event, 
1 do not see any probable gain to the minor, 
by the re-opening of the decree. 

Under the circumstances, I hold that the 


petitioner has not made out a case forthe. 


setting aside of the decree. The Rule must, 
therefore, be discharged with costs, to be 
paid by the petitioner personally. 

A, N.A, iule discharged, 


RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPRAL No. 13 
oF 1926. 

July 13, 1926. 

Present:—Mr. Justice Maung Ba and 

Mr. Justice Brown. 
D, MANACKJ lf —Derevpanr—Appauuaxt 
VETSUS 
R. M. N. OHETTYAR FIRM— 
PLAINTIFFS —RS8SPON INTS. 

Civil Procedure Code (Act V of 1908), s. 145, 
0. XXXVIII —Attachment before judgment—Surety— 
Extent of liability—Dismissal of suit by trial Court 
—Exoneration of surety—‘Suit’, meaning of. 

The liability of a person who has stood surety for 
removal of an attachment before judgment under 
O. XXXVIII, Civil Procedure Code, ceases as soon as 
the suit is dismissed by the Court of first instance, 
and the surety cannot be proceeded against, even 
. though the suit is decreed subsequently in appeal. [p, 
540, col. 2.] 

Ma Biv. Kalidas (1), followed. 

For certain purposes appellate proceedings hare 
been held to be a continuation of the trial Court 
prcceedings ; but that is not a universal rule, the 
word ‘suit’ not being defined anywhere in the Code 
of Civil Procedure. {p. 541, col. 1.] 

Mr. Matter, for the Appellant. 

Mr. Sanyal, for the Respondents. 


JUDGMENT.—In this case the re- 
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spondent Chettyar firm filed a suit against. 
one Ma Ywet and, before the decision of 
that suit, applied, under the provisions 
of O. XXXVII of the Code of Civil Pro- 
cedure, for attachment of certain property 
before judgment. The property was attach- 


‘ed, and the appellant then offered himself 


as surety for removal of that attachment, 
and the attachment was removed on his exe- 
cuting a security bond. The trial proceed- 
ed and eventually the suit was dismissed in 
the trial Court. The plaintiff-respondent ap- 
pealed and his appeal was successful. 
He then sought to execute the decree he 
obtained in the Appellate Court against 
the surety, the present appellant. The 
trial Court held that he was entitled so 
to execute his decree, and it is against this 
finding that the present appeal has been 
filed. 

It was held in almost precisely similar 
circumstances in the case of Ma Bi v. Kali- 
das (1) that the liability of the surety ceas- 
ed as soon as the suit was dismissed in the 
first Court, and we find ourselves in entire 
agreement with the view taken ino that 
case.\ 

Under the provisions of r. 9 of 0, 
XXXVIII of the Code of Civil Procedure, 
when property has been attached before 
judgment that attachment must be remov- 
ed immediately the suit is dismissed. If, 
then, the Court had refused to accept the 
security of the appellant and the property 
had remained under attachment, the dis- 
missal of the suit would have put an end to 
that attachment. The removal of the at- 
tachment on the furnishing of security by 
the appellant bas, therefore, not affected 
the decree holder adversely in any way 
whatsoever. He is in exactly the same posi- 
tion as though the security had never been 
given, 

In these circumstances it seems to us only 
reasonable to hold that the intention of the 
appellant in executing the bond was not to 
make himself liableafter the dismissal of 
the original suit, which, by itself, would 
have put an end tothe temporary attach- 
ment. 

In the recitals of the bond. reference is 
made to the defendant having to produce 
the property attached before judgment 
whenever called upon by the Court while the, 
said suit is pénding and until execution or 
satisfaction of any decree that may be passed 


a 5 Ind. Cas. 985; 5 L.B. R. 156; 3 Bur. L. T- 
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against her, and s:milar words occur in the 
operative part of the bond. 

It is argued that the appellate proceed- 
ings were merely acontinuation of the ori- 
_ ginal suit, and that, therefore, the said suit 
was included in the appellate proceedings. 
It is true that for certain purposes appellate 
proceedings have been held -to be a con- 
tinuation of the trial Court proceedings; but 
that is not a universal rule, the word “suit” 
not being defined anywhere in the Code of 
Oivil Procedure. cs 

Having regard tothe circumstances under 
which the bond in this case was executed, 
we do not think that we can read the word 
“suit” ia this sense. No authority has 
been showa to us which really suggests 
that the view taken in Ma Bi’s case (|) was 
wrong, and we accept that view as correct, 

- We accordingly set aside the orders pass- 
ed by the District Court, and direct that 
execution in this case cannot be taken out 
against the appellant. 

_ The respondent will pay the appellant his 
costs inthis Court, Advocate’s fee two gold 
mohurs. 


A, N. A. Orders set aside. 

[This case has been followed by. Mr. Justice Brown 
in 5. A. No. 442 of 1926, the judgment of which is 
printed below.—d.] 

MAUNG PO AUNG v. MA THET PON, Civil 
Second Appeal No. 442 of 1928, dated June 4, 1927. 

JUDGMENT. 

Brown, J.—It has been urged on behalf of the 
appellant that the law on the question has been 
altered by the latest amendment to s. 145 of the Code. 
It has been urged thatthe section, 4s now drafted, 
is very wide in its terms and is sufficient to cover a 
case of this kind. I am unable, however, to see how 
s, 146 can affect the present question.: Section 145 
does not profess to define in any way the liability of 
@ surety. It merely describes a procedure when the 
surety is liable, for enforcing his liability. The 
question in the present case is not how the surety’s 
liability is to be enforced but whether he is liable 
at all. Itis urged that in the present case if the 
security bond had not been given, when the suit 
was dismissed in the trial; Court, although the 
attachment must necessarily have been removed, the 
plaintiff might have taken early steps to have it 
renewed by the Appellate Court. This seems to me 
to be a very problematical eventuality. The view 
we took in Manackjee’s case* was that in any 
event the attachment must have ceased when the 
trial Court passed its decree, and that the plaintiff 
was, therefore, in no way ina worse position than 
he would have been if the attachment had not been 
removed. That view still seems to me to be correct. 
In the present case in the bond Ma Thet Pon says 
that at any time the, Court may require she will 
deposit the value of the logsin Court. These terms 
are very general and might, if interpreted strictly, 
be held toimpose a liability on her to deposit the 
money in Court in any case decided by that Court 


against the removal of attachment. 


d. Cas, 640. [Hd] 
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` BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit No, 89 
. or 1926, i 
April 10, 1926. 
~ Fresent:—Mr. Justice Taraporewala. 
NAVNITLAL CHABILDAS—PLAINTIFF 
VETSUS 
Tus SOINDIA STEAM ‘NAVIGATION 
Co., Lrp.— Drrenpants 
Companies Act (VII of 1913), 3. 20—Articles of 
Association—Alteration of qualification of Directors 
—Special resolution, whether necessary—Articles con- 
taining power to alter qualification in general meeting, 


effect of, 


A Company cannot alter the qualification of its 


Directors as laid down in its ‘Articles of Association 


except by a special resolution, even though there is 
a clause in the Articles of Association that the 
Company may in general meeting from time to time 
increase or reduce the number of Directors or alter 
their qualifications. [p. 543, col: 2.] 

Mr, Wadia (witb him Measrs, Vakil and 
Vasvada), for the Plaintiff, 

Sir Chimanlal Setalvad (with him Mr, 
B. J. Desai), for the Defendants. 
 SUDGMENT.—In this suit the plaint- 
iff, a share holder in the first defendant 
Company, sues, on behalf of himself 


. and all the other share-holders in tha 


Company except those who are the defend- 
ants, the Company and the Directors of 
the Company, praying for a declaration - 
that aresolution of the Company to the 
effect that the qualification of a Director 
shall be the holding of the shares in the 
Oompany of the nominal value of Rs, 75,000 
instead of Rs. 30,000 moved befere the 
sixth ordinary general meeting of the 
Company held on December 12, 1925, and 
the whole proceeding in respect thereof 
is ulira vires and illegal, and for other 
consequential reliefs. og l 
The facts are shortly as follows:— -~ 
By a notice dated November 24, 1925, 
the agents of the first defendant Com- 
pany, by order of the Board of Directors, 
called. the sixth ordinary’ general meeting 


when required whether that case had anything to 
do with the present one or not. It is quite clear 
that that could not be the intention of Ma Thet 
Pon. In interpreting the terms of the bond the 
provisions of law, under which it was executed, 
must be considered. I do not think it can be presumed 


‘that Ma Thet Pon intended to bind herself to do 


anything-more than to secure the plaintiff from loss’ 
As the attach- 
ment had to be removed in any case after the dis- 
missal of the suit, I do not consider he has suffered 
any loss from the previous removal. Isee no reason | 
to differ from the opinion-expressed by me n 
Manackjee’s case, Š i 
I dismiss this appeal with costs. 
Appeal dismissed, 


toT T - *See 105 In 4 d k | | 
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of the Company, which was to be held 
on December 12, 1925, and the business 
to ba transacted was notified in the said 
notice. 

After the said notice was issued, notices 
were received by the agents and Directors 
of the defendant Company from two share- 
holders Ardeshir R. Subedar and R. O, 
Sutarja to the effect that they intended 
to propose a certain resolution altering 
the qualification of a Director as laid down 
in Art. 90 of the Articlesof Association of 
the Oompany. Notice of this resolution 
was given by the defendant Company by 
advertisement in The Bombay Chronicle, 
The Indian Daily Mail, The Jame e Jam- 
shed, The Bombay Samachar and The Sanj 
Vartaman on December 4, 1925. 

At the meeting held on December 12, 
1925, ths items of business referred to in 
the first notice were gone through and 
thereafter the resolution of which notice 
had been given by the said R. O. Sutaria 
was proposed by him and seconded by one 
I. S. Mehta. The resolution was to the effect 
that the qualification of a Director 
should be the holding of shares in the 
Company of the nominal value of Rs. 75,000 
instead of Rs. 30,000 as at present. The 
resolution wag placed by the Chairman of 
the meeting before the said meeting, and 
after taking votes on the said resolution, 
which showed that a large majority of 
the members of the meeting were against 
the said resolution, apoll was demanded and 
the Chairman adjourned the said meeting 
to January 16, 1926, for taking a poll on the 
said resolution. The plaintiff contends that 
the said resolution and the proceedings in 
respect thereof is ultra vires and illegal 
on two grounds, first, that no proper notice 
of the said resolution was given as re- 
quired by the Articles of Association, and, 
secondly, that the Company had no right 
to pass the said resolution, which was an 
ordinary resolution, so as.to alter Art, 90 
of the Articles of Association, which pro- 
vided for the qualification of a Director 
of the Company, and that any such alter- 
ation could be made only by a special 
- resolution passed by the Company. 

As tothe first contention of the plaintiff, 
‘I have no hesitation in rejecting it. The 
notice as published inthe newspapers is 
a proper noticeof the resolution under 
the Articles of Association of the Company. 

As tothe second contention, it was argued 

on behalf of the defendant Company that 
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the Company did not in fact propose to 
alter any Articles.of Association by the 
passing of the said resolution, and that 
Art. 30, which provided for the qualifica- 
tion of a Director, was subject to and 
should be read with the provisicns of 
Art, 109, which provided that the Company 
in general meeting might from time to 
time increase or reduce the number of 
Directors, and might alter their qualifica- 
tion. The argument came to this that 
Art. 90 as to the qualification of a Director 
read with Art. 100 would in effect be as 
follows, namely:—The qualification of a 
Director shall be the holding of shares in 
the Company of the nominal value of 
Rs. 30,000 or of such value as may from 
time to time be determined by the Com- 
pany in general meeting. 

_ There is an article similar to Art. 100 
in Palmer's Company Precedents, (12th 
Edition), Vol. I, page 710. It is Art Y1 in 
Palmer's Precedents. Unfortunately, there 
18 no decision on the point as to whether an 
article, like Art. 100 of the Articles of As- 
sociation of this Company, could be legally 
made and given effect to, and whether such 
an article could legally give a power to the 
Company to alter the qualification of 
a Director as laid down in another article 
without a special resolution. From Palmer's 
note at page 690, it appears that even he 
doubts whether an Art. (91) similar to Art. 
100 of this Company would have that effect. 

In Bennett Bros Ltd. v. Lewis (1) the 
Court of Appeal held that Art. 85 in that 
case, Which provided that the number of 
Directors should not be lessthan three, 
could not be contravened excepting by a 
specialresolution, but on the facts of the 
case it was held that there was no such 
contravention, 

Palmer in his Company Precedents has, 
therefore, in the form of the article with 
regard to the number of Directors, provid- 
ed as follows: 

“81. Until otherwise determined by a 
general meeting, the number of the Direc- 
tors shall not be less than three or more 
than seven,” 


am not sure that even by making a pro- 
vision in the terms of cl. 81 in Palmer's 
Company Precedents, the Company could 
alter the number of the Directors excepting 


“by special resolution, 


Sir Chimanlal for the defendant Company 
(1) (1903) 48.8, J, 14, 
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argued that the Indian Companies Act did 
not require that there should beany quali- 
fication for a Director, and that, therefore, 
the Company could provide that the quali- 
fication should be the holding of shares of 
a particular value or any other value as 
may be determined by a general meeting. 
That it wasonly where the article provided 
for some requirement laid down -by the 
Indian Companies Act or in the memoran- 
dum of the association that it could not be 
altered excepting by a special resolution. 

As observed by Palmer in his Company 
Precedents, 12th Edition., Vol. J, pages 610- 
611: 

“Section 13 of the (English) Act (which 
corresponds with s. 20 of our Act) gives to a 
Company underthe Act power by special 
resolution,...toalter or add to its articles... 
Nothing: could be wider than the terms of 
this section. It does not say that the articles 
for the management or administration of 
the business may be altered, or that the 
articles other than those which are to be 
regarded.as constitutional, may be altered; 
there is no limitation, except that the power 
is to be subjeet to the provisions of the 
Act and the conditions contained in the 
memorandum. All or any of the articles 


may, therefore, be altered, and this 
statutory incident of articles is inalien- 
able... 


“At an earlier period, however, in the his- 
tory of the Act of 1862 a construction 
was placed by that very eminent Judge, 
Kinde rsley, V. C.,...Whatthe learned Judge 
in effect decided was that the different 
articles were to be discriminated, and that 
there must be exempted from alterability 
such -portions of them asin the opinion of 
Court were constitutional, and that it was 
only such articles as related to the manage- 
mentand administration of the Company 
which could be altered.” 


That was the decision in Hutton v. Scar- 
borough Cliff Hatel Co, Lid. (2). 

In British and American Trustee and 
Finance Corporation v. Couper (3). Lord 
Macnaghten dissented from the said judg- 
ment, and thereafter it was finally overrul- 
ed by the Court of Appeal in Andrews v. 
Gas Meter Co. (4). 


(2) (1865) 2 Dr. & Sm, 521; 62 E. R. 717; 13 W. R. 
1059; 143 R. R. 289. 

(3) (1894 A. 0. 399; 63 L. J. Ch. 425; 6 R. 146; 70 L, 
T, 882; 42 W. R. 652; 1 Manson 256. 
ah oer 1 Ch, 361; 66 L.. J. Ch. 246; 76 L. T. 132; 
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In my opinion, therefore, the argument of 


‘Sir Chimanlal, that the articles for manage- 


ment or administration of the business 
may be made subject to alteration - without 
a specia) resolution, is not tenable. 

Then the question is whether the passing 
of the resolution in dispute would neces- . 
sitate an alteration of Art. YO of the Articles 
of Association of the Company. In my opin- 
ion it would.. The Art. 109 itself provides 
for an alteration of the qualification as 
laid downin Art. 90. The Company cannot 
allow the Art. 90 to remain as it is and 
say at the same time that thatarticle is no 
longer in force by reason of a resolution ` 
passed by an ordinary general meeting of 
the Company providing for a different 
qualification under Art. 100 of the Arti- 
cles of Association. In my opinion, if effect 
is given to Art. 100 cf the Articles of As- 
sociation as contended for by the Company, 
it would amount to getting round tke pro- 
vision of s, x0 of the Indian Companies Act 
in an indirect manner, and reserving a 
power to the Company to alter its powers 
by such resolution. It would then mean 
that the Company could provide by its arti- 
cle something which is in contravention of 
the express provision of the Indian Com- 
panies Act. In my opinion it cannot be so 
done. The provision for alteration of an 
article by aspecial resolution is for the pro- 
tection of the minor share holders, That 
protection cannot be taken away by provi- 
sion in the articles in the terms of Art. 100 
of the Articles of Association of the Com- 
pany 

I; therefore, hold that the Company cannot 
alter the qualification of the Director as laid 
down in Art, 90 excepting by a special 
resolution, and that the plaintiff is entitled 
to the declaration asked for by him. The 
defendant Oompany should pay the plaint- 
iff’s costs of the suit. 


A. N. A. Suit decreed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 


Civin REVISION APPLICATION No. 59 OF 1924.. 


April 28, 1927. - 
Present:—Mr. Percival, J. C., and Mr. 
Lobo, A.J. C. 
MANGHANMAL MATANOMAL— 
| APPLICANT 
VETSUS 
PAHLAJRAI AND OTHERS— RESPONDENTS. 
Contract Act (IX of 1872), s. 43-—T'wo brokers 
employed in one transaction—Brokerage, suit for, by 
one alone, whether maintarinable—Non-joinder— 
Dismissal of suit. feo a 
Where brokerage is due to two brokers jointly in 
respect of the same contract and one of them only 
seeks to recover his own share thereof which has 
been specifically mentioned in the agreement relating 
to the said contract, the other must either formally 
join as co-plaintifi or be joined as a defendant and 
in the absence of such joinder, the suit is not pro- 
perly constituted and must be dismissed. 


Application to revise the judgment and 
decree of the Additional Judicial Commis- 
sioner, Sind. ; 

Mr, Srikishindas H. Lulla, for the Appli- 


cant. 
Mr. Kimatrai Bhojraj, for the Respond- 


ents. 


JUDGMENT.—This is a Revision 
. Application under s. 25 of the Provincial 
Small Cause Courts Act against the decision 
of Mr. Rupchand, A. J. O., who dismissed 
the applicant's suit on the ground that the 
suit was not properly constituted, 

The suit was originally filed in the Small 
Cause Court and was transferred to this 
Court becauseit was connected with the 
other suits which were being heard in this 
Court. The suit was by Maghanmal 
Matanomal a broker for his brokerage on 
transactions between the present defendants 
and one Dost Mahomed in respect of the sale 
of the property of which the sale price was 


Rs, 88,220. Thepressnt applicant, instead - 


of suing for the whole of Rs. 882 brokerage 
together with Assanmal who was joint 
broker with him, sued for his 13-annas 
share thereof. The agreement between 
the parties was that Maghanmal and other 
co-broker Assanmal should receive one 
anna per cent, on the consideration amount, 
and ib was stated lower down in the 
agreement that Maghanmal should have 
13-annas share out of this one per cent. and 
Assanmal 3-annas share. The correct pro- 
cedure onthe part of Maghanmal was to 
sue for the whole amount Rs. 882 together 
with Assanmal as co-plaintiff or if Assanmal 
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had refused tojoin as co-plaintiff then this 
should have been stated by Maghanmal and 
Assanmal should then have been joined 
as one of the defendants. This procedure 
was not adopted by the applicant who 
sued for 13-annas share while later on the 
other broker Assanmal sued for 3-annas 
share—Assnmal’s suit being dismissed for: 
default, 

The main contention by tbe learned 
Pleader for the applicant is that he has lost 
his brokerage for no fault of his own; 
that the technical defect which was 
discovered by the learned Additional 
Judicial Cemmissioner was not put 
forward on the written statement of the 
defendants. It appears, however, that it 
cannot really be a case of ignorance on 
the part of the applicant. Heisa broker, 
who is familiar with such transactions; and 
we can not believe that he adopted the pro- 
cedure which he did actually adopt in filing 
asuit forl3 annas-share unle:s hehadsrpecial 
reason for so doing. However, whether, in 
fact, .he intentionally adopted ‘the pro- 
cedure knowing what the correct prosedure 
was or whatever the facts may be, the 
position remains that the learned Addi- 
tional Judicial Cominissionerhad dismissed 
the suit because it was mot constituted in 
proper form; and the learned Pleader hag 
not been able to show thatit wascon- 
stituted in proper form having regard 
in particular tos, 49 of the Indian Contract 
Act. ; i 
It has also been pointed out by the 
learned Additional Judicial Commissioner 
that it was too late at this stage to add 
Assanmal as the defendant even if the 
Court had been inclined to adopt that 
course. i 

On the facts, therefore, as a whole, it 
appears to us that the learned Additional 
Judicial Commissioner was correct in dis- 
missing the suit. 

The learned Additional Judicial Commis- 
sioner has dismissed the suit making no 
order as to costs. In this application, how- 
ever, as it was for the applicant to show 
cause why the learned Additional Judicial 
Commissioner was incorrect, it is neces- 
sary for us to dismiss this application with 
costs, 


P, B. A, Application dismissed. 
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OUDH CHIEF COURT, 


CIvIL MISCELLANEOUS APPEAL No. 45 oF 1927. _ 


September 16, 1927. 
Present:—Sir Louis Stuart, Kr., Chief Judge, 
and Mr. Justice Raza. 
Musammat FATIMA BEGUM—Ossecroz— 
J UDGMENT- DeBTox—APPELLaNT 
: Versus 
RANJIT KHAN—Dacrer Hotpsr— 
OPPOSITE Party—RESPONDENT. 

Execution of decree—Time-barred application— 
Objection, whether can be raised after sale—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 90—Rule 
promulgated as proviso on 20th April, 1927, by Local 
Government—Limitation Act (IX of 1908), Sch. I, 
Art. 152—‘Date of decree,’ 
decree-—Limitation. 

Where execution of a decree has been allowed to 
proceed at a time when it was possible to the 
judgment-debtor to have alleged that the right to exe- 
cute the decree was barred by limitation and that 
question was either decided affirmatively in favour of 
the decree-holder ornot raised by the judgment- 
debtor, isis not open to the judgment-debtor to raise 
the question of limitation at a subsequent period. [p. 
945, cols. 1 & 2.) 

The words “the date of the decree’ in Art. 182 of 
Sch. Ito the Limitation Act mean the date of the 
effectiveness of the decree. Therefore, where a decree 
directs that the property of A shall be sold first 
and if the sale is not sufficient to satisfy the decretal 
money the sale of B's property shall follow forthwith 
to such extent as the decree-holder may desire, limi- 
tation for execution against B's property will not 
begin to run until the decree-holder has exhausted 
the whole of his remedy against the property of A. 
[p. 545, col. 2.] 

Appeal against an order ofthe Subordi- 
nate Judge, Bahraich, dated the 6th April, 
1927, in Miscellaneous Case No. 145 of 1926, 

Mr, Ghulam Hasan, for the Appellant. 

Mr. M. Wasim, for the Respondent. 


JUDGMENT.—Thisis an appeal 
against an ‘order of the learned Sub- 
ordinate Judge of Bahraich on an applica- 
tion to set aside a sale under O. XXI, r. 90 
of the Code of Civil Procedure. He refused 
to set aside the sale. The appellant took 
various grounds. Before us she stated in her 
grounds of appeal that there were material 
irregularity and fraud. Her learned Counsel 
has, however, withdrawn these pleas and 
has argued the appeal on one groundonly 
that was that the execution of the desree in 
execution of which the sale was effected was 
barred by limitation. This plea was open 
to her before the commencement of the gale 
and it was never put forward. There wag 
ample authority of their Lordships of the 
Judicial Committee in support of the view 
that where execution had been allowed to 
proceed ata time when it was possible 
for the judgment-debtor to have alleged 


BO 
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that theright to execute the decree was 
barred by limitation, and that question was 
either decided affirmatively in favour of 
the decree-holder or not raised by the judg- 
ment-debtor it was not open to the judg- 
ment-debtor to raise the question of limita- . 
tion at a subsequent period. Weneed only 
refer in this connection to their decisions 
in Mungal Pershad Dichit v. Grija Kant 
Lahiri (1) and Raja of Ramnad vy. 
Velusami Tevar (2). But in addition to 
this authority there has been a recent addi- 
tion in Oudhto O. XXL, r. 90 which effective- 
ly disposes of the matter. This addition 
is as follows: 

‘Provided also that no such application 
for setting aside the sale shall be entertain- ’ 
ed upon any ground which could have 
been, but was not put forward by the 
applicant before the commencement of the 
sale.” 

This rule was approved by the Local 
Government on the 20th of April, 1927, 
Even, however, had. the plea been open to 
the appellant it would have failed on its 
merits. We have it that the effective pre~ 
liminary decree was a decree of the Court 
of theJudicial Oommissioner, dated 22nd 
March, 1920. 

This decrees stated: — l 

“That in enforcement of the liability for 
the money so payable in respect of the 
deed of the 15th November, 1912, the pro- 
perty mortgaged by Habibullah Shah there- 
in will be put tosale first and if the sale 
of that property is not sufficient to satisfy 
the decretal money due in respect of that 
deed, thesale of the property mortgaged 
by Musammat Fatima Bsgam shall follow 
forthwith to such extent as the mortgagee 
may desire.” 

A final decree was passed on the 30th 
October, 1920, containing the same condi- 
tions. We are here dealing with the pro- 
party of Fatima Begam. Under the termg 
of the decree the decree-holder could not 
apply for execution against her property 
until he had first exhausted the whole of 
his remedy against the property of 
Habibullah Shah. He made his first appli- 
cation against Fatima Begam’s property 
on the Ist August, 1924, and that applica- 


(1) 8 I. A. 123; 8 0.51; 11 O. L. R. 113; 4 Sar. P. Q. 
J. 219; 4 Ind. Dec. (N. 8.) 32 (P. 0.). 

(2) 59 Ind. Cas. 880; 481 A.43; 19 A. L. J. 168; 
40 M. L. J. 197; 13 L. W. 290; (1921) M, W. N. 51; 33 
O. L. J. 218; 25 O. W, N, 531; 23 Bom, L, R. 701; 29 
M, Ja, T, 345 (P, Q): i 
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tion was within three years of ihe period 
that he had become entitled to proceed 
against that property. As we read Art. 182 
of the First Schedule of Act IX of 1908 
the words “the date of the decree’ mean 
- the date of the effectiveness of the decree. 
The application for execution was not time- 
barred. This appeal would have failed on 
the mertis, even had the plea been open 
to the. appellant. Wedismiss this appeal 
with costs. | 

G. H. 

AN, A. 


Appeal dismissed, 


“Weenies ie 


-PATNA HIGH COURT. ; 
ÅPPEAL FROM APPELLaTE Decree No, 1262 
‘OF 1924. 

-= May 30, 1927, 
- Present :—Justice Sir Jwala Prasad, Kr., 
: and Mr. Justice James. 
Babu NAGENDRA NATH SEN— 
PLAINTIFF—APPELLANT 
i : VETSUS : 

Tag BENGAL axb NORTH WESTERN 
' RAILWAY COMPANY—Derenpant No. 1 

AND THe HAST INDIAN RAILWAY 

COMPANY—Dsrenpant No. Z—RE- 
: SPONDENTS.~ 

Railways Act (IX of 1890), 8.72, Risk Note B— 
Lose of goods—Burden of proof—Duty of Railway 
Company to prove loss before claiming exemption— 

Admission of loss, effect of. 

In a suit for non-delivery of goods against a 
Railway Company the Company cannot avail them- 
- selves of the benefit of the Risk Note B merely by 

pleading or admitting loss of the goods. ` They must 
‘further prove such loss. [p. 548, col. 2.) 

' Puran Das v. East Indian Ry. Co. (1), Ganesh 
- Dass-Bisheshwar Lal v. Hast Indian Ry. Co. (2), 

Gopiram-Behariram v. Agent, East Indian Ry. (3), 
East Indian Ry. v. Brij Kishore (4), Hast Indian 
‘ Ry. Co. v. Firm Kishin Lal-Tirkhamal (5) and 


_ Ay 
Ghelabbai Punsi v. East Indian Ry. Co. (6), fol- 
lowed. 


G.I. P. Ry. v. Datti Ram (7) and G. I. P. Ry, Co, 
~ y, Jitan Ram-Nirmal Ram (8), distinguished. 


Appeal from a decision of the District 
Judge, Saran, dated the 27th October, 1922, 
affirming that of the Munsif, First Oourt, 
_ Ohapra, dated the 30th November, 1921. 

Messrs. S. M. Mullick and S. N. Bose, for 
the Appellant, 
` Messrs, N. C. Sinha and B. B. Ghosh, for 
_ the Respondents. 


JUDGMENT. 
‘James, J.—Babu Nagendra Nath Sen 
‘of Calcutta purchased 25 tins of ghee from 
Babu Lal Shah and Qhintaman Ram of 
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Chapra, who despatched the tins to him: at 


_Chapra Station on the Bengal and North 


Western Railway. When Babu Nagendra 
Nath Sen went totake delivery of the ghee 
at Howrah, only eight tins were delivered to 
him and he was given ashortage certificate 
on account of the seventeen tins which were 
not delivered, He subsequently instituted a 
suitagainstthe Bengal and North Western 
Railway Company and the East Indian 


“Railway, claiming the value of the seventeen 


missing tins on the ground of non-delivery. 
The Bengal and North Western Railway 
Company did not definitely plead that the 
ghee was lost, but they pleaded in defence 
that the sender had executed Risk Notes in 
Form A and B; that the loss (not clearly stat- 
ing whether ihey meant by their expression 
loss to the plaintiff or loss by the Hast In- 


dian Railway), was not due to any wilful 


neglect on the part of Railway servante, and 
that the consignment had been correctly- 
made over (sic) to the Hast Indian Railway, 
The East Indian Railway admitted the loss 
of seventeen tins of ghee and pleaded that 
they were free from liability under the 
terms of the Risk Note in Form B executed 
by the eender. Apart from the shortage certi- 
ficate given by the Goods Clerk at Howrah 
Station which was filed by the plaintiff, and 
the Risk Notes in Form A and B which were 
filed on behalf of the defendants, the only 
evidence on the record is the deposition of 
the plaintiff, who stated that he did not 


` receive the consignment-in question, and 


gave evidence regarding the value of the 
ghee; but made noadmiesion that the tins 
had been lost by the Railway Administration, 
The Munsif of the-- first Court of Chapra 
held that in view of the terms of the Risk 
Note the onus lay upon the person seeking 
to charge the Railway Company for damages 


for loss of goods, to show that the case came 


- Company or its agents, 


r 


within the terms of the Risk Note; that ig 
to prove that the loss sustained by him was 
due to the wilful neglect of the Railway 
As this had not 
been proved he dismissed the suit, and his 
decision was affirmed on appeal by the Dis- 
trict Judge of Ohapra. The plaintiff has 
come up in second appeal from that deci- 
sion. 

The learned Advocate for the appellant 
contends that as the Bengal and North 
Western Railway Company has not definite- 
ly pleaded loss, they are not entitled to the 
penefit of their Risk Note; and that in any 
case itis not sufficient for the Railway Com. 


- 
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pany merely to admit loss, but that in order 
to avail themselves of the benefit of the 


proviso in the Risk Note they ought also to. 


prove loss. The plaiatiff has not anywhere 
admitted either in his plaint or in his evi- 
dence that the ghee was lost. He says that 
seventeen tins were missing when he came 
to take delivery and. that he himself has 
suffered a loss, but he does not anywhere 
plead that the tins were lost by the Rail- 
way Company. But the Fast Indian Rail- 
way who were the agents of the contracting 
Company for carrying the goods over the 
second part of their journey and their de- 
livery to the plaintiff, had admitted that 
they had lost 17 tins. The Bengal and 
North Western Railway Company, subse- 
quently filingtheir written statement, stated 
that the consignment was correctly made 
over tothe Hast Indian Railway Company, 
and that the loss was not due to any wilful 
neglect on the part of Railway servants. 
Thess two written statements must.be read 
together ; and the effect of them is an ad- 
mission that the goods were lost during 
the second half of their journey. 

There appears to be more substance in 
the argument of the learned Advocate for 
the appellant that itis not sufficient for the 
Railway Company merely to admit loss or 
destruction of the goodsin a suit based 
on non-delivery, that is to say, be- 
fore they can claim the benefit of the Risk 
Note they must prove that the reason for 
non-delivery is one which brings them 
within the protection afforded by the terms 
of the Risk Note. 
manding the case of Puran Das v. East In- 
dian Railway Co. (1) in which Mr.. Justice 
Das remarked: 

“ The burden of proof lies in the first in- 
stance upon the Railway Company to estab- 
lish that the case is within the special con- 
tract, thatis to say, that the burdenof proof 
lies upon the Railway Company sto estab- 
lish that there is a loss, destruction or de- 
terioration or damage to the consignment, 
Once thisis established by the Railway Oom- 
pany,the onus willbe shifted upon the 
plaintiff to show that the loss is due to the 
wilful neglect of the defendants or their 
garvants as provided by in the latter part of 
the contract.” Again, in the case of Ganesh 


(1) 102 Ind, Cas. 673; 8 P. L.T. 415; A. L R, 1927 
Pat. 234. 


t 
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Das-Bisheshwar Lal v. East Indian Ry. Co: 
(2), Bir Jwala Prasad then Acting Chief 
Justice remarked: 

“To put it shortly, in a case of claim 
against a Railway Company based on anon- 
delivery of the goods consigned, it is in the 


‘first instance for the Company to plead and 


prove loss, destruction or deterioration and 
when this is done then the onus shifts upon, 
the claimant to show that the loss, destruc- 
tion or deterioration was due to the wilful 
negligence of the Company.” 

The case of Puran Das v. East Indian Ry. 
Co. (1) was ultimately referred to the Full 
Bench for decision. In his judgment in 
that case the learned Chief Justice re- 
marked :— l 

“Iagres that the onus of proving that 
the goods were lost within the meaning of 
the Risk Note rests primarily with the 
Railway Oompany which seeks to exempt it- 
self from liability todeliver by reason of 
the exemptions contained in the contract. 
If ‘loss’ as used in the Risk Note in- 
cludes pecuniary loss to the owner then 
that onus has beer satisfied in this case. If, 
on the other hand, it must be restricted to 
a loss of the goods themselves, then there’ 
is no evidence to show that they were lost, 
and were thismerely a suit based upon failure 
to deliver them without any averment in 
the plaint except non-delivery I should hold 
that the Railway Company has failed to disa 
charge the onus.” 

In that case the plaintiff had admitted in, 
his pleadings that the goods were lost ; and. 
it was held that.inthess circumstances the 
defendants-were not required to prove loss.. 
But the learned Chief Justice made it clear. 
that in theabsence of such an admission 
evidence to prove loss would have been 
necessary, saying : 

“In these circumstances it being ad- ' 
mitted that there was a lossof the goods 
the onus no longer lay upon the defendanta 
to call evidence upon the point which was 
admitted in the pleadings,” ; 

The case was ultimately decided upon 
the pleadings and it must be conceded that 
the learned Judges who expressed agree- 


-ment with the Ohief Justice did not necesa 


sarily adopt his dictum on the necessity: of. 
proving that loss had occurred, since it 
was held that upon the pleadings the refer- 
ence did not arise, The only Judge who . 


(2 “108 Ind. Oas, 403; 8 Pat. 189; 


9 8 PILAT, 995. A” 
I, R 1927 Pat, 103, ni i Ay 


--f 


548- r 


delivered a separate judgment was Mr. 
Justice Jwala Prasad, whose dictum on this 
point is as clear as that of the learned Chief 
Justice :— 

“Ib must, in the first instance, be proved 
bythe Company that the circumstances in 
which exception from the ordinary respon- 
sibility is claimed existed in the case. Inother 
words, the Railway Company must prove 
that the goods consigned were lost, destroy- 
ed or deteriorated before they can take ad- 
vantage of the agreement contained in the 
Risk Note. It is not sufficient for the Rail- 
way Company to plead the execution of the 
Risk Note or to plead the loss, destruction 
or deterioration; but the Railway Company 
must prove that there was loss, destruction 
or deterioration such as is contemplated in 
the agreement set forth in the Risk Note.” 

In the leading cases of the Patna High 
Court there is thusa considerable bulk of 
authority for the contention thatit is neces- 
sary for the Railway Company not only to 
plead or admit loss but to prove it. In the 
Calcutta High Court inthe case of Gopiram- 
Behariram v. Agent, Hast Indian Ry. (3), 
the Acting Chief Justice and Mr. Justice 
Ouming held: 


“ Before the plaintiff is called upon to 
prove that the goods were lost by wilful 
neglector by theft it must be shown that 
the goods had been lost. Unless that initial 
fact is proved, namely, that the goods had 
been lost, we do not see how the plaintiff 
can be required to prove how the loss oc- 
curred.” 

In the Allahabad High Court in the case 
of East Indian. Ry., v. Brij Kishore (4) 
Sulaiman and Daniels, JJ., held that the 
Railway Oompany cannot claim exemption 
under the Risk Note unless it established 
that the goods have been actually lost to 
the Company, approving the decision in the 
case of Hast Indian Ry. Co. v. Firm Kishin 
Lal-Tirkhamal (3) that in the absence of 
evidence of loss the plaintiff is entitled to 
succeed. In the Bombay High Court in the 
case of Ghelabhai Punsi v. Hast Indian Ry, 
Co. (6) the Chief Justice Sir Norman Macleod 
and Mr. Justice Shah held that it is not suffi- 
cient for the Railway to admit loss, they 
must prove it. 


(3) 94 Ind. Oas. 762; 30 O. W.N, 209; A. I. R. 1926: 


Cal. 612. ‘ 

(4) 89 Ind. Cas. 497; L, R.6A, 519 Civ; A. I, Re 
1925 ‘All. 675, 

(5) 73 Ind. Oas. 986; 45 A. 530; 21 A. L, J. 438; 9 
O; & A. L. R: 531; A. L R. 1924 All. 7 

(6) 63 Ind. Cas, 241; 45 B, 1201; 23 Bom, Li R, 526, 
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-Mr. Naresh Chandra Sinha, on the other 
hand, cites a number of cases of the Patna 
High Courtin which it has been held that 
it is sufficient if the Railway Company 
merely pleads or admits loss or theft. Thus, 
in the case of G. I. P. Ry. v. Datti Ram (1) 
wherein the Railway admitted loss alleging 
that it was due toa running train theft, it 
was held by the late Mr, Justice Bucknill 
that the admission was sufficient to place 
upon the plaintiff the onus of proving neg- 
lect or theft by the servants of the Company, 
saying that it is difficult to understand 
why the Company should be called upon 
to prove what they expressly admit. In . 
that decision the learned Judge relied 
upon the earlier decision in the case of 
G I. P. Ry, Co. v. Jitan Ram-Nirmal 
Ram (8), wherein, although the present 
Acting Chief Justice held that the loss 
referred to in s. 72 of the Indian Railways 
Act was the loss suffered by the consignee, 
there isa remark upon which the learned 
Advocate for the appellant lays stress that 
“the burden of proof lies in the first in- 
stance upon the defendants, that is to say, 
they must prove that there was such loss 
asis contemplated by the first part’ of the 
Risk Note.” In that case it was ultimately 
decided that the burden of proof lay upon 
the plaintiff because he admitted in his 
plaint that the goods had been lost; but 
in view of the decision that the loss con- 
templated was loss to the plaintiff and nct 
loss by the Railway Company, it is difficult 
to say that ifthere had been no such ad- 
mission by the plaintiff the case ,would 
have been decided in his favour on the 
ground that the Company had failed to 
prove that the goods had been lost. 

Weare ofopinion that in a suit based 
on non-delivery the Railway Company 
must prove loss before they can claim the 
benefit of the Risk Note. In the present 
case no evidence was given on this point 
on behalf of the Railway Companies ; and 
they cannot avoid responsibility for non-de- 
livery of the missing tins, 

The result is that the appeal must suca 
ceed. The plaintiff preved quite satisfac- 
torily the value of the missing tins ; there 
was no rebutting evidence; and we con- 
sider that his suit should be decreed in 


(7) 90 Ind. Cas. 812; 5 Pat. 118; (1925) Pat, 305; A. 
I. R. 1926 Pat. 148: 7 P. L. T. 561. 

) 72 Ind. Cas. 440; 2 Pat. 442; (1923) Pat. 82; 4 
P. L. T, 173; 1 Pat, L, R, 169; 1:4, I, R. 1923 Pat, 
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full. As to. which of the two Railways 
should be held responsible :—in the ab- 
sence of evidence we are left in the dark on 
the question of what actually- happened to 
the tins; and the suit should be decread 
against the defendant Company to woom 
the tins were deliverad for carriaga. The 
decrees of the lower Courts is set aside and 
the appeal is allowed. The plaintiff's suit 
will be decreed against the Bengal and 
North Westera Railway Gompany with in- 
terest at six per cent, from the date of 
institution of the suit and costs through- 
out. 

Jwala Prasad, J.—I agree. 

A. N. A. Appeal allowed. 


pon Ee) 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Drogen No. 1 
oF 1926. 

July 13, 1927. 
Present:—Mr. Justica B. B. Ghose and’ 
Mr. Justice Roy. 

BROJO LAL SAHA BANIKYA—DerEyD- 
ANT—APPELLANT 
VETSUS 

“ FIRM UNDER THE NAME AND STYLE OF 
BUDH NATH-PYARI LAL DAS— 
PLAINTIFFS—RUeUseonDuNTs, 

Negotiable Instruments Act (XXVI of 1881), ss. 8, 78 
—Promissory note in partner's name—Suit by firm, 
whether maintainable—Benami promissory note— 
. Real owner's right to sue~—Construction of Act— 
Principles. 

A firm can maintain a suit on a promissory note 
executed to the firm in the name of ona ofits 
partners, inasmuch as tha firm is not a separate 
entity from tlə partners but only a comprehensive 
name for all the partners. [p. 551, cols. 1 & 2.] 

Western National Bank v. Perez (1), Sadler v. 
Whiteman (2), Heinemann v. Hale (3) and Seodoyal 
Khemka v. Joharmull Manmull (4), relied on. 

There is nothing in the Negotiable Instruments 
Act which prohibits a person other than the holder 
of a negotiable instrument from bringing a suit 
thereon, if that person is the trueowner. [p. 552, col. 


“Firm of Sadasuk-Janki Das v. Kishan Pershad (5), 
distinguished. KH 

Subba Narayana Vathiyar v. Ramaswami Aiyar (6), 
distinguished and dissented from. 

It is not proper in order to construe the Negoti- 
able Instruments Act to find out what the Law 
a was before the Act was enacted. [p. 552, col. 
1. 

Appeal against the decree of the Sub- 
ordinate Judge, First Court, Dacca, dated 
the 28th of November, 1925... l x 
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‘Sir Provash Chandra Mitter (with him 
en Hira Lal Ganguli), for the Appel- 
ant. 

Messrs. H. D. Bose, M.L. Roy, Babus 
Upandra Lal Roy -and Suresh Chandra 
Das, for the Respondents. 

: JUDGMENT. 

- B. B, Ghose, J.—Tanis appeal arises 
outof a suit brought against the defend- 
ant by the firm ia the namə and -style of 
Budh Nath-Pyari Lal Das for recovery of 
Rs. 21,562-2 alleged to have been lent 
to the defendant for which promissory note 


“was given by the defendant in. favour of 


Pyari Lal Das, dated the 2lst of January, 
1921. The defendant raised various pleas 
in his defence, but the question with which 
we are mainly concerned in this appeal is 
whether the suit has been properly brought 
by the plaintiff firm or, in other words, 
whether the plaintiff has the right to sue 
for the debt. Other defences were raised 
in the Court below but Sir Provash appear- 
ing for the defendant who isthe appellant 
before us has candidly stated to us that 
upon the materials on the record it would 
be difficult for him to attack the judgment 
of the Subordinate Judge on the other 
facts found by him against the defendant. 
The Subordinate Judge made a decree in 


~ favour of the plaintiff maialy upon this 


ground: “The Negotiable Instruments 
Act nowhere lays dowa that the real owner 
of the money lent toa parson on a promis-. 
sory note cannot sue its maker and get 
any money from him, if his nama ba dis- . 
closed to the maker; it simply lays down 
that the holder of the document is entitled 
to get the money and give a discharge to 
the maker, even a benamidar or trustee if 
hs bethe holder can sue and get a decree. 
The right of the realowneris not affected 
by this Act, if his name be disclosed to the 
maker of the instrument andif the maker 
doss not make any payment to the’ holder 
and get a discharge from him.” The learn- 
ed Advocate for the appellant. raises two 
points in his appeal; the first is that the 
plaintiff firm was incompetent to maintain 
the suit, having regard to the -provisions 
ofs 78, Negotiable Instruménts Act of 1881 
read withs. 8 of the Act. Secondly, if the 
suit is considered to be based upon the 
consideration paid to the defendant, the 
suit is barred, having baen brought more 
than three years after the time when the 
loan was advanced, Under the promissory 
note the loan was payable to Pyari Lal 
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Das or to his order after 30 days from 
the date of its execution. The present suit 
was brought on the 16th February, 1924. 
If the suit is considered to have: been 
brought on the promissory note, it is with- 
intime. But itis contendedon behalf of 
the appellant that if the suit is considered 
to have been brought for the original con- 
sideration, then it is barred by limitation. 
It is further urged on behalf of the appel- 
lant that ona true reading of the plaint 
it must be held that the plaintiff did not 
bring the suit upon the original considera- 
tion but based his claim only upon the 
promissory note. This last argument can 
hardly. be advanced on appeal. It will 
appear that in the Court below issues were 
framed as regards the consideration. The 
‘second issue runs thus :—‘Did the plaintiff 
firm advance Rs. 16,700 to defendant in 
the benami of Rai Pyari Lal Das Bahadur 
.as alleged in the plaint?” The third 
issue is -this :—“ Oan the plaintiff firm 
recover the amount in suit or any amount 
as alleged in the plaint? From these 
issues it seems to me that itis quite clear 
that both the parties understood. that the 
suit was based on the promissory note as 
well as on the original consideration paid 
.to the defendant. The learned Counsel 
for the respondent, Mr. Bose, in answer to 
the first contention of the appellant that 
the suit is not maintainable because the 
holder of the promissory note has not sued, 
urges that, asa matter of fact, the holder 
of the note is one of the plaintiffs in the 
cause and the objection raised by the 
defendant is not maintainable. He also 
eontends that the opinion of the Subordi- 
nate Judge that the true owner of the 
money can also maintain the suit is the 
correct view to take. Lastly, he urges that 
the suit upon the consideration is not barred 


by limitation. 

The first point taken on behalf of the 
respondent by the learned Counsel does 
not appear to have been dealt with inthe 
Court below. Butthe point may be short- 
ly stated to ba this. Although the plaint- 
iff's name is described as the firm of Budh 
Nath Pyari Lal Das, as a matter of fact, 
all the members of the firm should be 
considered as plaintiffs in the cause, It is 
not disputed that Pyari Lal Das the holder 
of the promissory note isa member of the 
firm Asamatter of fact, Pyari Lal Das 
has signed the plaint, on the allegation 
that he is a partner on behalf of the firm 
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Budh Nath-Pyari Lal Das and he has also 
verified the plaint himself. The question, 
therefore, resolves itself into this: Whether 
the plaintiff firm Budh Nath-Pyari Lal 
Das is a separate entity ora legal person 
different from Pyari Lal, or is it a com- 
prehensive name for number of persons, 
including Pyari Lal, as a plaintiff. lf the 
name of the firm is really the name of 
Pyari Lal with the addition of the names 
of certain other persons who are partners 
of the firm, then it is contended by the 
learned. Advocate that the holder of the 
promissory note is the plaintiff in the 
cause and the fact that he has joined other 
persons- with him in bringing the suit 
The only question 
would beif wedo not accept the second 
branch of his argument in support of 
the finding of the Subordinate Judge, 
that the decree requires to be slightly 
amended by making it only in favour of 
Pyari Lal Das. This argument requires 
to be. properly examined. Order XXX, r.1, 
sub-r. (1), Civil Procedure Oode, which is 
new additon to the Code of 1908 runs thus: 
“Any two or more persons claiming or be- 
ing liable as partners and carrying on 
business in British India may sue or be 
sued in the name of the firm......... ”. It 
is unnecessary for me torecite the other 
portions of the rule. From this provision 
it appears to me that if several persons 
who carry on a businessas partners want 
the short method of describing 
them has been provided under this order, 


Sofar as [am aware it has not been con- 


sidered that a partnership entered into 
by two or more persons is considered to 
be a legal person. As faras I have been 
able to find, that has not been considered 
to be so even in England although the rule 
seems to be different in Scotland. Our 
attention has been drawn by the learned 
Advocate for the respondent to the obser- 
vations made by Lord Justice Lindley in the 
case of Western National Bank v. Perez (1) 
which runs thus: ‘‘ When a firm's name is 
used, it is only a convenient method for 
denoting those persons who compose the 
firm at the time when that name is used, 
and a plaintiff who sues partners in the 
them 
individually, just as much as if he had set 
out all their names.” Similar observations 
were made by Farwell, L. J., in the case of 


(1) (1691) 1 Q. B. 304 atp. 314; 60 L. J. Q. B. 272; 
64 la T, 543; 89 W, R, 245, A 
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Sadler v. Whiteman (2) where the Lord 
Justice observes that when a firm is sue, all 
the members of the firm are'to be considered 
as parties. Similar ohservations ware also 
made in the case of Heinemannv. Hale (3). 
It is contended on behalf of appellant that 
the observations which were made in those 
cases were with reference to different 
enactments and should not be applied to 
the present case. It is, no doubt, true that 
those observations were madewith reference 
to differant Acts, but the sole question is 
whether the firm is aseparate personality 
as such and, in my judgment, the observa- 


tions of the learned Judges familiar with’ 
the laws of partnership are of great assist- 


ance in arriving at a conclusion on the 
question. Those observations were follow- 
ed in this Court by my learned brother Mr. 
Justice Page in the case of Seodoyal 
Khemka v. Joharmull Manmull (4). At 
page 558* the learned Judge observes: “A 
partnership under s: 239 (Contract Act) is 
a, relationship which subsists between per- 
sons; but a firm is not a person; it is 
not an entity; it is merely a collective 
name for the individuals who are members 
of the partnership. It is neither a legal 
entity, nor is it a person.” With this ob- 
servation I entirely agree. Some of the 
authorities cited in support of this obser- 
vation have been referred to by me already. 
That being so, assuming that the first 
contention raised on behalf ofthe appel- 
lant that no suit is maintainable by any 
person other than the holder is sound, in 
my judgment the suit cannot be thrown 
out on the ground that the holder of the 
promissory note is not a plaintiff. As I 
have already stated, Pyari Lal Das is a 
partner and along with him there are 
several other persons who are partners of 
the firm and we may take this to be the 
fact that these persons were joined in their 
individual capacity in the suit along with 
Pyari Lal Das. Sir Provash on behalf of the 
appellant contends that the firm is a sepa- 
rate entity in this particular case is a ques- 
tion offact, because Pyari Lal Dasin his 
evidence stated that he had got separate 
funds from his other partners. But this 
. is not a question of fact. The names of the 


(2) (1910) 1 K. B. 868 at p. 889; 102 L. T. 472; 26 T. 
L. R. 372; 54 Sol; J. 375. . 


(3) (1891) 2 Q. B. 83; 60 L. J. Q. B. 650; 64 L. T. 548; 
39 W. R 485 i 
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four persons who are partners ofthe firm 
may be taken to have been specifically 
stated in the plaint and allof them may he 
considered to have joined as plaintiffs. 

“ This is sufficient for the purpose of de- 
ciding the case. But I think it is right 
that I should express my opinion with re- 
gardto the point which has been dealt with 
by the Subordinate Judge, as the question, 
has beenvery elaborately argued by tha 
learned Advocates on, both sides. It is 
contended on behalf of the appellant, as 
I have already said that s. 78 -read with 
s. Sof the Negotiable Instruments Act 
bars any suit brought by a person other 
than the holder for the recovery of any 
money due on a promissory note. The 


‘learned Advocate for the appellant has 


ralied on certain cases. The first case which 
he refers to was Firm of Sadasuk Janki 
Das v. Kishan Pershad (5). That was a 
ease in which the plaintiffs sued a person 
as defendant for recovery of a certain sum 
of money due on a promissory note on the 
allegation that the drawer was an agent 
for the defendant. That suit was held by 
their Lordships of the Privy Council as 
not maintainable. This is cited as ‘an 
authority for the proposition that no per- 
son other than theons who appears a3 a 
party tothe instrument is entitled, to sue 
for the money. Itseems tome that it is 
asking us to hold thatthe converse of the 
proposition laid down by their Lordships 
is true. I am not prepared to hold that, 
The principle. which has obviously been 
laid down is that when credit is given to 
one person by the plaintiff, he cannot say 
that the credit is really given to another. 
Some other cases which have been cited by 
the appellant do not require any examina- 
tion because they are really not in point 
with regard to the question now before us. 
That cass on which great stress was laid 
by the appellant is the case of Suba 
Narayana Vathiyar v. Ramuswami Aiyar 
(6). The actual decision of the case itself 
is not in point. The question in that case 
was whether a defendant was entitled to 
give evidence to show that a promissory 
note executed by him was not really exe- 
cuted in favour of the plaintif although 
he wasthe payee named in the note, in 


(5) 50 Ind. Cas. 216; 46 I. A. 33; 46 C 663; 29 O. L. 
J. 310: 17 A. L.J 403; 25 M. L. T. 258; "36 M. L. J.. 
429: 21 Bom. L. R. 605:1 U. P. L. R. (P. O.) 37; (1919) 
M. W. N. 310; 23 O. W. N. 937; 10 L. W. 143 (P. O.). 

- (6) 30 M. 88; L M, L, T. 377; 16 M. L. J. 508 (F, B.). 
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support of the plea that the note had been 
discharged by payment tothe person real- 
ly interested. The learned Judges held 
that he was not so entitled and that-is 
quite within the provisions ofs. 78 of the 
Negotiable Instruments Act, as it is enact- 
ed there that the payment of the amount 
due on a promissory note must, in order 
to discharge the maker or the acceptor, 
be made tothe holder of the instrument. 
But the difficulty has been increased by 
the fact that the learned Judges madesome 
observations with regard to the right of 
a person to bring asuit who is not named 
therein as theholder. These observations 
appear at page 91* of the report. The 
obiter dicta are entitled to the greatest 
respect as the learned Judges who com- 
posed the Bench were English lawyers 
dealing. principally with what is taken to 
be English Law. But the difficulty arises 
when the learned Judges give their reasons 
for their dicta that negotiable instruments 
were governed in this country as in Eng- 
land by the Law Merchant. I should have 


been very glad to follow the dictum in. 


that case although it was obiter, if I were 
not of the opinion that where I am not 
bound by authority, I must decide a point 
according to my own judgment, and with 
very great respect I feel that the dicta do 
not commend themselves to me. The first 
thing that I have to observe is that the 
Law Merchant of England was never ap- 


plied in the Mofussil while'the Negotiable. 


Instruments Act is so applicable and in 
order to construe the Negotiable: Instru- 
ments Act it would be travelling too far if 
we goto see what the Law Merchant was. 
The preamble to the Negotiable’ Instru- 
ments Act states distinctly that it is an 
Act for the purpose of defining and amend- 
ing the law relating to promissory notes, 
Bills of Exchange and cheques, Therefore 
I do not think that in order to construe 
the Act it would be proper for us to find out 
what the Law Merchant was before this Act 
was enacted. Sucha procedure was dis- 
approved by the House of Lords in the case 
of Bank of England v. Vagliano (7) and by 
the Privy Council in the case of Norendra 
Nath Sarcar v. Kamalbasini Dasi(8). We 
must, therefore, construe the Act as it 
stands. In my-judgment the effect of s. 

(7) (1891) A. O. 107; 60 L. J. Q. B. 145; 64 L. T. 
" 363; 39 W. R. 657; 55 J P. 676. i 


(8) 231, A. 18; 23 C. 563; 6 Sar. P.O. J. 667; 6 M. L. 
J. 71; 12 Ind. Dec. (N. s.) 374 (P.O). l 
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78 of the Act is this, that itis not open 
to the defendant to plead that the holder 
of the instrument is not entitled to re- 
cover the money. If any third person sues 
the maker or acceptor of the promissory 
note, it would be avery good defence for 
him tosay that he has been discharged by 
the holder of the instrument. Further, it 
would also be a very good defence to say 
that unless the plaintiff in the suit gets 
him a discharge from the holder of the 
instrument, he is not bound to pay. 
But it would be going too far to say 
that that section prohibits any person 
other ‘than the holder to bring a suit, if 
that person is the true owner. If that 
were the intention ofthe Legislature, it 
seems to me that it would have been quite 
simple to state that “no person except the 
holder would be entitled to institute any 
suit on the instrument.” No such thing 
has been stated in any portion of the Act. 
Speaking of the procedure in England it 
is quite true that there are passages in 
text books here and therethat no person 
who is not a party to the instrument can 
be sued or ‘bringa suit.’ But I have not 
been able to find any authoritative decision 
in support of the statement contained in 
the books, that no such person can sue. 
The learned Advocate for the appellant has 
stated to us that although he endeavoured 
to find a decision to-that effect in the Eng- 
lish Reports he has not been able to find 
any. But his argument is that it would 
appear fromthe text books that that was 
the accepted view of law in England and, 
therefore, the draftsman of the Negotiable 
Instruments Act did not think it necessary 
to put the express prohibition inthe Act 
itself. The surmise of the learned Advocate 
may be true but whatever may be the 
law in England, E do not see any reason 
why we should construe the Act in the 
way proposed by the learned Advocate 
andas l have already stated it. will do 
no harm toany body, if the real owner is 


‘held to be entitled to sue if he is capable 


of giving a good discharge to the debtor 
from the holder of the instrument. In 
the present case, the holder of the in- 
strument, Pyari Lal Das, has given evi- 
dence .that the money belongs to all the. 
members of the firm and it bas been fourd 
that the defendant was aware of it. He 
was willing to give a discharge to the de- 
fendant. It may be observed in this case that 
if Pyari Lal Das had taken precaution of 
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endorsing the instrument to the firm, there 
would have been notrouble. There is another 
case which I ought to refer to and which 
was cited on behalf of the appellant. It 
is the case of Reoti Lal v. Manna Kunwar 
(9). That cass is directly in favour of 
the appellants contention. In that case 
the real owner brought the suit on the 
allegation that the holder of the instru- 
ment was her benamidar who was dead at 
the time without leaving any heir. It 
was not possible for her to get any transfer 
from the holder. She brought the suit 
in her own name. Thelearned Judges held 
reversing the decree of the lower Court 
that the suit was not maintainable. The 
learned Judges professed to follow the 
observations in the case of Subba Narayana 
Vathiyar v. Ramaswamt Atyar (6) which I 
have already dealt with. No other reasons 
have been given except that s.78 of the 
Negotiable Instruments Act bars the suit. 
I have made my observation on the construc- 
tion of the section and with great respect 
I am unable to accept the conclusion of 
the learned Judges in that case. This 
contention on behalf of the appellant, there- 
fore, fails. 

Apart from what I have said with re- 
gard to the construction ofs. 78 above it 
may beobserved that where the suit is 
brought by the true owner and not by the 
holder of the instrument, the special rules 
of evidence contained in Chap. XIII of the 
Negotiablé Instruments Act would not 
evidently apply: andin this case the de- 
fendant was allowed to raise various pleas 
ag to no- receipt ,of consideration and so 
forth in his defence, 

Lastly, I have to deal with the question 
whether the suit may be said to have been 
based upon the consideration advanced to 
the defendant. The learned Advocate for 
the appellant contends that the plaint is 
ambiguous but as I have already pointed 
out issues were raisedin the Court below 
from which it appears that the question 
was raised whether plaintifis were entitled 
to claim the money advanced apart from the 
promissory note. 

Next arises the question of limitation for 
sucha suit. Mr. Bose for the respondent 
contends that in the plaint it is stated that 
the agreement was to pay the money after 
30 days of its being advanced. This 
averment in the plaint has not been 

(9) 65 Ind. Oas. 785; 44 A. 280; 20 A. L. J. 126; A. I. 
R. 1922 All. 70, 
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challenged by the defendant and, therefore, 
it must be taken to be an uncontroverted 
fact. That being so, the Article of the 
Limitation Act which applies tothe case is 
Art, 115, Sir Provash for the appellant, 
however, answers that in the plaint it is 
only stated that the agreement to pay after 
30 days was contained in the promissory 
note. If the promissory note is wiped 
out, then thereis no evidence in support 
of the allegation that that was that con- 
traci and, therefore, the cause of action 
accrued from the date of payment. Hav- 
ing regard to the fact, in my opinion, that 
the suit was also based on the considera- 
tion, it may be taken that the plaint men- 
tions the agreement to pay after 30 days 
as a fact apart from the promissory note. 
That being so, Art. 115 of the Limitation 
Act would bs applicable and the cause of 
action would accrue from the dateof the 
breach. That ishow this Article has been 
construed in the case of Rameshwar Mandal 
v. Ram Chand Roy (10) which has been 
followed in other cases, 

Theappeal, therefore, fails on all the 
points that have been raised and must be 
dismissed with costs. 

Roy, J.—1 agree. 


A. N. A. Appeal dismissed, 
(10) 10 O. 1033; 5 Ind. Dec. (N. 8.) 790, 





OUDH CHIEF COURT. 
SECOND Civin APPEAL No. 59 oF 1997, 
September 19, 1927. 
Present:—Mr. Justice Hasan and Mr. 

< Justice Misra. 
GUR SARAN DASS—DEFENDANT— 
APPELLANT 
versus 


1 
ISRAR HATDER—P.uaintirr— 
; RESPONDENT. 

Malicious prosecution—Mere filing of complaint 
whether amounts to prosecution—Dismissal of com- 
plaint without issuing process, effect ‘of —Damages— 
Proof of special loss, whether necessary 

The essence of an action for malicious prosecution 
lies in the institution of criminal proceedings and 
their termination in the plaintiff's favour and not in 
any of the steps or proceedings between the two ends 
[p. 554, col. 2.] 

The fact that a complaint is dismissed Without 
issuing process against the accused is no bar to an 
action for malicious prosecution [p. 554, cols. 1 & 2.] 

Pandit Gaya Parshad Tewari v, Sardar Bhagat 
Singh (4), Fitzjohn v. Mackinder (5) and Bishun 
Pergash Narayan Singh v. Fulman Singh (6), referred 
to and followed, 


- 


“554 
' ' Meeran Saib v, Ratnavelu Mudaly (1), DeRozario v. 


Gulab Chand (2) and Golap Jan v. Bhola Nath Khetry - 


(3), dissented from. a os, ee 
In an action for malicious prosecution ib 1s not 


‘necessary for the plaintiff to prove that he has 
suffered any special pecuniary loss through the con- 
duct of the defendant. The unwarranted charge 
-prought against him of criminal misconduct must 
of itself injure his reputation and is quite enough 
to sustain an action for damages. [p. 554, col 2] | 

Appeal against the decree of the Addi- 
` tional Subordinate Judge, Unao, dated the 
Rth November, 1926, affirming that of the 
Munsif, Safipur; dated the 30th of March, 


1926. 
REFERRING ORDER. 
Raza, J.—March 30,(1927).—IT have heard 
the learned Counsel on both sides at some 
length. It appears that some important 
questions of law are involved in this appeal. 
Tt is desirable that this appeal should be 
heard’ by a Bench of this Court. I 
refer the appeal for hearing to a Bench 
of two Judges of this Oourt for decision 
“under s. 14 (2) of the Qudh Courts Act. 
Mr, Gulam Hasan, for the Appellant. 
Mr. Haider Husain, for the Respondent. 
JUDGMENT.—This is the defendant's 
‘appeal from the decree of the Additional 
Subordinate Judge of Unao, dated the 8th of 
November, 1926, affirming the decree of the 
Munsif of Safipur, dated the 30th of March, 
1926. a 
This was a Claim for damages for mali- 
cious prosecution, which has succeeded 
in the Courts below. The appeal before 
us was argued on two broad grounds: (1) 
that in the-circumstances of the case there 
was no ‘prosecution’ and (2) that no actual 
damages have been proved. fe 
The father of the plaintiff held a decree 
of rent passed by a Revenue Oourt against 
the defendant. In executionof that decree 
certain property of the defendant was 
attached on the 8th of July, 1925. On the 
following day. the defendant made a report 
“ab the Police Station concerned and on the 
16th of July filed a complaint in the Court 
of a Magistrate, charging the plaintiff with 
forcibly breaking open his boxes and steal- 


ing valuable ornaments and cash under, 


the pretence of executing the rent-decree. 
On the 7th of August, 1925, the defend- 
ants complaint was dismissed by the 
Magistrate at the request of the defendant. 
This apparently seems to have been done 
under s. 203 of the Code of Criminal Pro- 
cedure, 1898. MAK. 
It is argued, inthe first instance,:,that 
inasmuch as the complaint was dismissed 
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without issue of a legal process against 
the plaintiff there was no prosecutioa. In 
support of the argument reliance was placed 
upon the cases of Meeran Saib v. Ratnavelu 


` Mudaly (1), DeRozario v. Gulab Chand (2) 


and Golap Jan v. Bholanath Khetry (8). 
Having regard to the opinion, which we 
ourselves have formed on this question, 
it isnot necessary for us to discuss the 
eases which the learned Pleader for the 
defendant-appellant has cited. If these 
cases rigidly lay down the view that a 
prosecution for the purpose of giving a 
cause of action for damages for malicious 
prosecution does not commence unless 
and until process has been issued to the 
accused person and the accused person has 
appeared in Courtin answer to the pro- 


_cess wa respectfully disagree with that 


view, . 

The general rale is that an action lies at 
Oommon Law against any man who puts 
the process ofthe lawin motion against 
another maliciously and without reason- 
able and probable cause. The most 
familiar instance of the application of this 


‘principle is the action for malicioua pro- 


secution. The initial step fora plaintiff 
to succeed in such an action is to prove 
that the defendant instituted criminal pro- 
ceedings against him before a judicial 
officer and ‘that the said proceedings ter- 
minatedin his favour. (Odgers' Common 
Law of England, Second Edition, Volume I, 
page 546.) It will be seen that the essence 
of the action lies in the institution of the 
criminal proceedings and their termina- 
tion in the plaintifi's favour and not in 
any of the steps or proceedings between the 
two ends, ‘Lt is not disputed in the present 
case that the criminal proceedings termi- 
nated in the plaintifi's favour and we ean- 
not see how the absence of piocess against 
the plaintiff, a step which might or might 
not be taken by the Magistrate, can alter 
the fact that criminal proceedings were 
instituted by the defendant against the 


_ plaintiff, A prosecution for the purposes 


of such actions comes into existence as 
soon asa criminal charge is made before 
a judicial officer or tribunal. If is also 
clear that any person who makes such a 
charge is the prosecutor. Indeed the 
decision of their Lordships of the Judicial 
Committee in the case of Pandit Gaya 


(1) 21 Ind. Cas. 703; 37 M. 181; 25 M. Le Joke 
(2) 6 Ind. Cas. 877; 37 C., 358. 
(3) 11 Ind, Cas. 311; 38 ©. 880; 15 O; W. N. 917 
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. Parshad Tewari v. Sardar Bhagat Singh (4) 
makes it perfectly clear that a parson who 
makes a false charge before Police only 
against another parson may ia certain 
-Circumstances be a “prosecutor for the 
purposes of a claim for damages for 
malicious prosecution. Their Lordships 
say that the question in all cases of this 
kind must be who was the prosecutor and 
the answer must depend upon the whole 
circumstances of the case. Obviously there 
cau be no prosecution without a pro- 
secutor. The ‘prosecution’ and the ‘pro- 
secutor’ do not bear any technical meaning 
in thie connection and the natural meaning 
of the formsr is, merely the institution 
of criminal proceedinga. The fact that 
Buch proceedings may end without even 
the issues of a process against the accused 
person will ordinarily be an element for 
consideration on the question of the measure 
of damages, The foundation of the action 
‘Is malice and that is the state of the de- 
fendant’s mind which may accompany the 
preferring of the complaint and if:it does we 
have no doubt in our minds that the rule 
asto the institution’ of criminal pro- 
ceedings being the sine gua non for an 
action for malicious prosecution is satisfi- 
ed. Inthe judgment of their Lordships 
of the Judicial Committee in the case just 
now mentioned reference is made to 
Fitzjohn v. Mackinder (5) and the following 
observation of Bramwell, B., is quoted :— ` 

“This action is not for damages in respect 
of the preferring of the indictment ouly, 
-but also for the residue of the prosecu- 
tion, and the damage consequent upon 
Ibora Where an action is maintainable in 
respect of the whole prosecution, including 
the preferring of the bill, it is in part 
maintainable for the subsequent stages and 
conduct of it.” 


Then comes the following quotation from 


the judgment of Cockburn, O. J 

“A prosecution, though in the outset not 
malicious, as having been undertaken at 
the dictation of a Judge or a Magistrate or, 
if spontaneously undertaken, from having 
been commenced under a bona fide belief 
in the guilt of the accused, may neverthe- 
less become malicious in any of the stages 


(4) 35 I-A. 189; 30 A. 525; 12 C. W.N. 1017: 8 C. L: 
J. 337; 10 Bom. L. R. 1080; 18 M. L. J. 394: 4 M. L. T. 
204; 5A, L. J. 665 (P. O.). 

(5) (1861) 9 ©. B. (N.s) 505 at p. 522; 30 L. J.O. P. 
257; 4 L. T. 149: 7 Jur, (w..s.) 1283; 9 W. R. 477; 142 E. 
R. 199; 127 R, R. 746, 
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through which it has to pass, if the pro- 


secutor, having acquired positive know- 
ledge of the innocence of the accused, per- 
severes malo animo in the prosecution, with 
the intention. of procuring per nefag a 
conviction of the accused.” 

The above is sufficient authority for the 


_ view thatan action for malicious prosecu- 


tion: may be founded either on the whole 
proceedings or on a part of the prosecution 
and when it is founded-on a part only and 
that partis shown to have been the result 
of malice the action will be maintainable, 
It need hardly be said that such a part 
may bethe mere filing of the complaint, 
The correct view, therefore, seems to be 
that whether a process is issued or not ig ` 
immaterial and what is material is the 
presence of malice animusin the act of 
the defendant and the act may be merely 
the filing of the complaint, 

Ths cases which were cited by thə learn- 
ed Pleader for the appellant were considered 
with great details by Mookerjee, J., in the 
case of Bishun Pergash Narayan Singh v. 
Fulman Singh (6). In his judgment the 
learned Judge refers to a number of 
decisions of the American Courts and 
also of Oourts in England and the main 
conclusion to which he reaches is that 
there may be said to have been a- pro- 
secution, even though no action at all 
has been taken against the plaintif., He 
observes: “The prosecution—that act‘of the 
prosecutor, which renders him liable to be 
cast in damages, if malicious and not 
based on reasonable and probable cause— 
commences when the prosecutor has taken 
the initial step, namely, has made his 
complaint to the Magistrate. The prosecu- 
tion may. fail at one or other of Various 
stages, but that cannot affect the time of 
commencement of the prosecution.” 

We entirely agree with the above observa- 
tion of the learned Judge. The view which 
we take is also supported bya decision of 
the Bombay High Court ‘in: the case of 
Ahmedbhat v. Framji (7). 

On the second question urged in support 
of the appeal much need not be said. 
“It is not necessary, in order to succeed ` 
in an action for malicious Prosecution 
for the plaintiff, to prove that he has ` 
suffered any special pecuniary loss through 
the conduct of the defendant. The 


© 27 Ind. Cas. 449; 190. W. N. 935: 200. L Jo 
(7) 28 B, 226; 5 Bom, L, R, 940, 
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unwarranted charge brought against him 
of criminal misconduct must iof itself 
injure his reputation; it may have led to 
an arrest, for which he would be entitled 
to further compensation.” Odgers’ Common 
Law of England, 2nd Edition, Volume |, 
page 546. . pi 

The plaintif is the son of a talugdar, 
who is also an Honorary Munsif and pays 
over Rs. 3,000 annually Government re- 
venue. He has claimed only Rs. 500 as 
damages in the present cuse, which the 
lower Appellate Court has allowed him. 
There is direct evidence in the statements 
of the plaintiff's witnesses, which has been 
accepted as true by the Ccurts below, 
showing that the action of the defendant 
in making the report to the Police and the 
complaint to the Magistrate “caused a great 
deal of mental suffering to the plaintiff 
and brought him into contempt and ridicule 
in the eyes of his colleagues and equals, 
The plaintiff and his father also ran a good 
deal to .Unao to consult Pleaders.” The 
trial Court further says that “expenses must 
have beenincurred. Considering that the 
defendant is a tenant of the plaintiff's 
father and a chamar by caste the com- 
plaint must have been very painful to the 
plaintiff.” 

We, therefore, think thatthe decree of the 
lower Appellate Court is correct in all 
respects. The appeal is dismissed with costs 

GOH. . Appeal dismissed, 

ALN. A. : 


—— a” 


LAHORE HIGH COURT. 
Cryin Revision No. 345 or 1920. 
July 16, 1925. ) 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
NAND RAM—PLAINTIFF — PETITIONER 
versus 


Musammat RALLI AND oTHEss—DEFENDANTS ` 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 9—Legal representative of one defendant not 
brought on vecord—Total abatement—Application to 
set aside abatement against deceased alone, competency 


ý An application for setting aside abatement as 
against the legal representatives of a deceased party 
to a suit is competent under O. XXH, r. 9, Oivil 
Procedure Code in spite of the, fact that the suit has 
' been declared to have abated in toto and the order as 
to such entire abatement amounts to a decree. 
Petition under s. 44 of Act IX of 1919, for 
revision of the order of the District Judge, 
Hoshiarpur and Kangra, dated the 3rd 


March, 1925, affirming that of the Sub-Judge, 
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Second Olass, Hoshiarpur, dated the 9th 
October, 1924. 

Lala: Fakir Chand, for the Petitioner. 

Bakhshi Sain. Das, for the Respondents. 

JUDGMENT.—It is common ground 
that Lalji, one of the defendants who were 
in unlawful possession of the house in 
dispute died in October, 1923, and that his 
legal’ representatives were not impleaded 
within the prescribed period- of limitation. 
When the matter was brought to the notice 
of the Sub-Judge, he. passed an order on 
the 13th May, 1924, declaring that the 


‘suit had abated as against the deceased 


Lalji. The learned Judge also decided at 
the same time that, as the house was in the 
joint possession of Lalji and other persons 
the partial abatement caused by the failure 
to implead Lalji's legal representatives 
resulted in the total abatement of the suit. 
Now that portion of the order which decid- 
ed that the suit had abated in toto may be 
order 
declaring the partial abatement as against 


the deceased Lalji is concerned, I am of 


opinion that it is an order which could 
be set aside on an application under 
O. XXII, r. 9 of the Civil Procedure Oode. 


The Courts below were wrong in holding 


that an application under r. 9 was not 
competent. I accordingly set aside the 
orders of the lower Courts and remand the 
ease to the Court of first instance with the 
direction that it should determine the 
application made by the plaintiff under 
O. XXII, r. 9 of the Civil Procedure Oode 
on the merits. I leave the parties to bear. 
their own costsin this Court. 
A. N. A. Case remanded. 





OUDH CHIEF COURT. 
CIVIL MISCELLANEOUS APPLICATION No. 433 
i oF 1927. . 
r September 16, 1927. 
Present:—Sir Louis Stuart, Kr., Chief Judge 
and Mr. Justice Raza. 
GOVIND SARAN AND ANOTHER — 
APPLICANTS 
versus 
COMMISSIONER, INCOME TAX, 


GHAZIPUR— RESPONDENT. 
Income Tax Act (XI of 1922), ss. 81, 32, 66— 


_ Reference by Commissioner—Question of law arising 


in proceedings other than under Chap, VILI—High 
Court's power to order reference—‘Assessec,’ meaning 


of. 
Itis only upon a refusal under s. 66 (2) of the In- 
come Tex Act that the High Court has jurisdiction. to 


© aA 
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order a Commissioner of Income-tax to state the case. 

Where a question of law arises in a proceeding in 
connection with an assessment, other than a pro- 
caoding under Chap. VIIJ, in which there has been 
no order under s. 3l or s. 32 of the Income Tax Act, 
the High Court has no jurisdiction to compel the 
Income-tax Commissioner to maka a reference, 
although itis open to the Oommissioner, if he is so 
inclined to make a reference himself. 

Obiter.—The definition, of the word ‘assessee’ in 
the Act cannot be taken to exclude the represen- 
tative of the estate responsible for the payment of 


income-tax. 

Application under gs. 66, cl. (3) of the 
Income Tax Act, 1922, against an order of the 
Oommissioner, Income Tax, United Pro- 
vinces, Ghazipur, dated the 2nd April, 1927. 

Mr. H. D. Chandra, for the Applicants. 

Mr. G. H. Thomas, for the Respondent. 

JU DGMENT.—This is an application 
which purports to be under the provisions 
of s, 66 (3) of Act XI of 1922 (The Indian 
income Tax Act). The facts are as follows: 
A practising member of the legal profes- 
sion of Gonda, Rai Sarju Prasad Saheb, 
furnished to the Income-tax Officer on the 
Ist May, 1926, a return of his estimated in- 
come forthe financial year 1926-27 in ac- 
cordance with the provisions of s, 22, Act 
XI of 1922. He estimated his income for 
that financial year at Rs. 16,9251-0. The 
Income-tax Officer accepted this estimate 
as correct and on the 27th April, 1926, made 
upon it under the provisions of s. 23 of the 
same Act an assessment of Rs. 708-11-0, 
No objection was taken to this assessment 
and no objection could obviously be taken 
to this assessment in view of the fact that it 
was a correct calculation upon the estimate 
provided by the assessee himself. He was 
directed to pay the amount on or before the 
27th July, 1926. The gentleman died on 
the 22nd July, 1926, and, as far as this 
Court has been able to ascertain, the 
amount has not yet been paid. It appears 
that the Income-tax Officer claimed this 
amount from Jagannath - Sarup, Govind 
Saran and Baldeo Das the brothers of the 
decaased Rai Sarju Prasad Saheb. ‘There 
was apparently a claim on the 8th March, 
1927. These brothers filed an application 
to the Commissioner of Income-tax dated 
18th March, 1927, in which they requested 
that assessment should be rectified under 
the provisions ofs, 25, Act XI of 1922, that 
an account should be taken as to the actual 
income of Rai Sarju Prasad Saheb from the 
Ist of April, 1926, till the 3lst cf March, 
1927, and that the amount due should then 
be paid from the estate,? 
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It should be noted that the estimated 
income of the Rai-Saheb consisted of four 
parts: 

Rs. 1,807 interest on securities. 

Rs, 960 rents of house property. 

Ra, 155-e-6 interest on loans. l 

Rs. 13,972-8-0 his estimated profession 
al income. 

The first three items would stand after 
his death. Correction would have had 
to be made in the fourth item. This 
application of the 18th March, 1997, 
reads to us not as an objection to the 
assessment but as an application for 
a refund. It was possible for the Income 
Tax Authorities to settle the matter in three 
ways. They could either insist on the pay- 
ment of Rs. 708-11-0 as a preliminary, then 
calculate the actuals-of the year and give 
a refund, or they could make out the account 
and collect the balance from the brothers, 
or they could refuse to take any action at 
all. They adopted the third course, and 
the ground which they took was that the 
brothers, who had made this application, 
were nct the assessees. The word “agseg- 
see” is defined in the Act as a person by 
whom the income-tax is payable. The 
person by whom the income-tax is payable 
in this instance was Rai Sarju Prasad Sabeb 
and the income-tax was payable up to the 
27th July, 1926. He died on the 22nd July, 
1926, and the income-tax:had not been col- 
lected on that date. If the view be taken 
that the-only person, who can be consider- 
ed an assessee was. Rai Sarju Prasad Saheb, 
there wasclearly no assessee during the 
last five days allowed for the payment of 
the income-tax; and if the assessees were 
taken to be the persons representing the 
estate for the purpose of payment of the 
income-tax they must also bs considered to 
be persons representing the estate for the 
payment of refund. As far as we can 
gather it would be difficult from the defini- 
tion of assessee to exclude the represen- 
tative of the estate responsible for the pay- 
ment of the income-tax. The Commissioner 
of Income-tax refused to accept this applica- 
tien on the ground that the applicants were 
not assessees. We are not, however, con- 
cerned to decide that point judicially, and 
we do not co decide it, as, in our opinion, thig 
Court has no jurisdiction to determine the 
matter. There was no appeal under s. 31 
or 8. 82 against the assessment for the 
obvious leason that Rai.Sarju Presad.. 
Saheb accepted the assessment, and in 
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those circumstances there was no refusal by 
the Commissioner of Income-tax under 
s. 66, cl. (2). It is only upona refusal 
under s. 66 cl. (2) that a High Court has 
jurisdiction to order the Commissioner to 
state the case. As far as we gather the ques- 
tion of law as tothe meaning of the word 
“aggessee” arose in a proceeding in con- 
nection with an assessment, other than a 
proceeding under Chap. VIII, in which 
there had been no order under s. 31 ors. 32, 
The Commissioner could, had he wised, 
have stated a case under the provisions of 
s. 66 (1), but he cannot be compelled to do 
so. In these circumstances we do not 
decide the matter and dismiss the applica- 
tion; but in view of the circumstances direct 
that the parties pay their owa costs. 

ALN. 4. . Application dismissed. 





RANGOON HIGH COURT. 

Civit MISsOBLLANEOUS APPRAL No. 176 

oF 1926, 
February 28, 1927. 
Present:—Sir Guy: Rutledge, KT, Chief 
Justice, and Mr. Justice Brown. 
GUPTA—APPELLANT 
4 Versus 
ADMINISTRATOR-GENERAL oF 
BURMA— RESPONDENT. 
Mortgage—Personal covenant, whether implied— 
-~ Deposit of title-deeds contemporaneous with registered 
mortgage-deed—Personal liability—Construction of 
deed. 
' In India a mortgage does not necessarily import a 
personal obligation to re-pay. In each case the ques- 
tion is one of construction of the mortgage instrument. 
[p. 559, col. 1.] 

Although in an ordinary case of an equitable mort- 
gage there is usually some contemporaneous ac- 
knowledgment such as a promissory note which 
would amount to a promise to re-pay, yet where the 
deposit of title-deeds is almost contemporaneous with 
a registered mortgage-deed, the terms of the regis~ 
tered deed have ta be looked into to ascertain the 
contract between the parties and a personal decree 
cannot be passed in favour of the mortgagee if there 
js no personal covenant in the deed. [ibid.] 

Jangi Singh v. Chandar Mal (2), distinguished. 

Mr. Halkar,for the Appellant. 

Mr, Dadachanji, for the Respondents. 

JUDGMENT.—This is an appeal from 
an order of this Oourt on the Original Side 
refusing to grant a personal decree to the 
appellant on a mortgage which her late 
husband had obtained from one Maricar, 
Rangoon. The mortgage is registered and 
dated the 24th March, 1921. There is a 


‘govenant by the mortgagor to pay interest at 
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_the said sum. 
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Rs, 1-8 per cent. per mensem, but no where 
in the mortgage-deed is there any covenant 
to re-pay the principal. On the same day, 
but subsequent to the execution of the 
mortgage-deed, the mortgagor deposited 
certain title-deeds not mentioned in the 
mortgage-deed as further security, thus 
creating an equitaols mortgage in respect of 

It has been urged on behalf of the ap- 
pellant that the learned trial Judge was 
wrong in considering that the mortgage- 
deed created a mortgage by way of con- 
ditional sale, that the Court should have 
held that there was a clear implied covenant 
topay, and, further, that if an express cove- 
nant topay was necessary in orderto obtain 
a personal decree, an equitable mortgage 
in respect of the same transaction isin fact 
a simple mortgage and in all simple mort- 
gages there isan express covenant to pay. 
Further, he relies upon the preliminary 
decree which gave the mortgagee power 
‘after the property mortgaged had been sold 
to apply for such decree, 

With regard to the latter point, we do 
not think thatit helps the appellant in any 
way, There.is nothing to prevent the 
mortgagee applying for a money decree, 
but, in the words of Mr. Justice Mukerji 
in the case of Francis Higgins Pell v, 
Minnie Gregory (1): “When such an applica- 
tion is made, the question whether such 4 
decree should orshould not be passed has 
to be decided. It is notas if the latter 


_ decree has to be passed as a matter of 


course. It has`to be found that the net pro- 
ceeds of the‘sale held under the decree 
under r. 5 are insufficient and that the 
balance is legally recoverable; and this may 
give rise tosuch question as whether the 
mortgagor is under a personal liability or 
whether the mortgagee is not precluded by 
the terms of the mortgage from realising 
his dues otherwiss than out of the property 
sold, or whether the right to enforce such 
liability has been extinguished by the 
Statute of Limitations at the time the suit 
was instituted.” 

It seems clear to us on an examination of 
the mortgage-deed that it is not a simple 
mortgage nor an English mortgage, be- 


‘cause in both instances according to s. 58 


of the Transfer of Property Act, the mort- 
gagor binds himself personally to pay the 
mortgage-money. Wearenot prepared to 


(1) 89 Ind, Cas. 1; 52 C. 828 at p, 880; 290, W., Ne 
678; A, I, R. 1925 Cal, 834 (P, B). - : 


~ 
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say that it satisfies the definition of a mort- 
gage by conditional sale and it is clearly not 
a, usufructuary mortgage. That being the 
case, we can only style it an ,anomalous 
mortgage. 7 

In the several cases cited on behalf of the 
appellant, the one that goes furthest to help 
him seems tobe Jangi Singh v. Chandar 
Mal (2) but in this case the mortgage is not 
set out in the report, but the judgment 
states that “the appellant executed a deed 
of simple mortgage in favour of the re- 
spondent. The money was payable on de- 
mand.” Ifthe money was payable on de- 
mand there seems clearly an admission of 
liability to pay it. This fact would clearly 
distinguish that decision from the facts of 
the present case. As the present Chief 
Justice of Bengal observes at page 843* of 
Francis Higgins Pell v. Minnie Gregory (1): 
“In India a mortgage does not necessarily 
import a personal obligation to re-pay. 
Prima facie, this obligation is present 
in simple mortgages and, of course, 
in English mortgages, Prima facie, it is 
not present in mortgages by conditional sale 
and in usufructuary mortgages. In each 
case, the question is one of construction of 
the mortgage instrument and the personal 
liability to re-pay may become barred before 
the right of recourse to the mortgaged pro- 
perty is barred.” l 

On our construction of the mortgage-deed 
- before us, we are of opinion that a personal 
decree cannot be obtained in respect of the 
balance due, But it has been urged for the 
“appellant that we must presume a personal 
covenant to re-pay in the equitable mortgage 
-by deposit of title deeds. In an- ordinary 
case of an equitable mortgage, there is 
usually some contemporaneous acknowledg- 
ment such as a promissory note, which 
‘would clearly amount toa promise to re-pay, 
but in a transaction like the present, which 
was almost contemporaneous with the exe- 
cution of the registered mortgage, we can 
only look to the terms of the registered 
mortgage to ascertain the contract between 
the parties. Thereis absolutely no evidence 
on the record to show that there was any 
separate agreementin respect ofthe deposit 
of title-deeds. 

In these circumstances we are unable to 
imply such a covenant to re-pay as would 
enable us to grant a personal decree. In 


these circumstances, we think, that the 
(2) 30 A. 388;A. W.N. (1908) 161; 5 A. L. J. 670. 


“Page of 52 O.—[Hd.] 
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judgment appealed from is correct and the 


‘appeal must be dismissed with costs, 
A. N. A. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 

; SIONER’S COURT. 

Srconp O1vit APPBAL No. 391 oF 1927, 
August 17, 1927. 

. Present:—Mr. Findlay, J, C. 
GHULBA AND oTHERS—PLAINTIFFS— 
APPELLANTS 

5 TETSUS y 
MAROTI AND OTHERS—DEFENDANTS— 
. RESPONDENTS. - 

C. P. Tenancy Act (I of 1920)—Female occupancy 
tenant—Transfer of holding —Reversioner's of last male 
tenant, whether can set aside. 

There is no distinction between the powers of a 
female tenant to surrender her holding to the 
malguzar and to transfer it; in either case the 
reversioners of the last male tenant have no right to 
set aside the transaction. . 

Bikram v. Ganesh Singh (1), followed. ° 


Appeal from the decree of the District 
Judge, Nagpur, dated the lith April, 1927, 
in Civil Appeal No. 220 of 1926, 

Mr. R. N. Padhey, forthe Appellants, © 

J UDGMENT.—I bave heard the Plead- 
‘er for the appellants.in this case but can 
gee no reason for interference. The distinc. 
tion which he has attempted to draw be- 
tween the decision in Bikram v. Ganesh 
Singh (1), where a surrender was concerned, 
and the present case, where a transfer is 
concerned, seems to me utterly. inapposite 
in view of the reasoning in paras.7 to 
‘12 of the decision just quoted. Weare not 
here concerned withthe devolution of the 
interest of an absolute occupancy tenant - 
after his death, but with the transfer made 
during the lifetime of the fourth defendant. 
As has been shown in para. 6 of the 
lower Appellate Oourt’s judgment, Musam- 
mat Bindi did all that was required of her 
under ss. 5 and 6 of the O. P. Tenaney 
Act, 1920, before making the transfer in 
question. Decisions like those in Vithu v, 
Mendri (2) and. Bhura v. Ramrao (3) have 
been sufficiently dealt with by Hallifax, 
A. J. C.,in his comments on ratio decidendt 
in Wasudeo v. Bhiwa (4). As at present 
advised, I can see no reason for differing 
from the view taken by Hallifax, A.J. O, 
in the last case quoted and I find myself in 


(1) 99 Ind. Oas. 187; 23 N.L. R. 1; A. I, R. 1997 
Nag 129. 

(2) 4 Ind. Oas. 792; 5 N. L. R. 172. 

(3) 17 Ind. Oas. 366; 8 N. L. R, 154. o 
(4) 89 Ind, Oas. 44; 2L N, L, R, 62; A. L R, 1925 Nag, 
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full agreement with the judgment and 
decree of the learned District Judge. 

The appeal accordingly fails and is dis- 
missed without notice to the respondents. 

G. R. D. Appeal dismissed. 

LAHORE HIGH COURT. 
SEGOND Crvit APPEAL No. 1443 oF 1924. 

January 28, 1920. 

Present:—Mr. Justice Martineau, 

DUNI CHAND—PULAINTIFS—APPELLANT ` 
versus 
NIZAM-UD-DIN—DegrenDanT— 
RESPONDENT. 

Possession—Possessory title—Injunction against in- 


terference of possession, whether can be granted. 
A person in possession of a site has a right to 


retain that possession without proving title as against 
a person having no title He is, therefore, entitled to 
ap. injunction restraining a person having no title 
from interfering with the full enjoyment of his 
possession. 

Abdul Hamid v. Sarbaland Khan (1), followed. 

Tulla v. Gopi (2), dissented trom. 

Second appealfrom the decree of the Addi- 
tional Judge, Lahore, dated the 17th March, 
1924, affirming that of the Subordinate 
Judge, Lahore, dated the 9th April, 1923. 

Mr. C. H. Carden Noad and Lala Dev 
Das, for the Appellant. | 

Mr. Aziz Ahmad and Syed Mohsin Shah, 
for the Respondent. 

JUDGMENT.—The plaintiff alleged 
that he had purchased some buildings and 
a yard at an auction-sale and had got 
possession thereofin 1907, and that the 
defendant, the owner of adjoining pro- 
perty, had made a drain leading into the 
yard and two doors opening on to it, that 
the defendant’s tenants had constructed 
ovens in the yard, and that they were using 
the yardas a passage. He asked for an 
injunction directing the defendant to 
close the drain and the doors and demolish 
the ovens shown in the plan, and restrain- 
ing him from using the yard and from in- 
terfering with plaintiff's user. The de- 
fendant denied the plaintiff's title to the 
yard and alleged that the drain, the doors 
and theovens had been in existence for over 
20 years.. N 

The Courts below have concurred in dis- 
missing the suit. The learned Additional 
Judge finds that the plaintiff did not pur- 
chase the yard at the auction-sale, but 
purchased only two kothris adjoining it, 
and that although he was given possession 
of the yard as well asthe kothris in 1£07 
he has not been in exclusive adverse 
possession. of the yard for tha space of 
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12 years, and on these findings he has 
upheld the dismissalof the suit without 
deciding how long the drain, the doors 
and the ovens have been in existence. The 
plaintiff has filed a second appeal. 

It is difficult to reconcile the learned 
Additional Judge's finding that the plaintiff 
has not proved his exclusive adverse posses- 
sion of the yard for 12 years with the 
further finding that possession was de- 
livered to the plaintiff in 1907. It is not 
alleged that any person is in possession 
jointly with the plaintiff. The defendant, 
as pointed out by the learned - Judge, 
does not himself claim to he in posses- 
sion ofthe yard, but only alleges that he 
has been making use of it in certain ways, 
Further, is it necessary for the plaintiff to 
prove title? He is at any rate in possession 
of the yard and has a right to retain that 
possession as against any person who has 
no title: If he were dispossessed by suc 
a person he could, without proving st 
own title, recover possession, in accordance 
with the decision of a Division Bench of 
the Chief Court, in Atdul Hamid v. Sarbu- 
land Khan (1) which is entitled to greater 
weight than ths Single .Bench ruling 
Tulla v. Gopi (2) and when he can do this 
heis surely entitled to prevent a person 
who has no title from interfering with the 
full enjoyment of his possession. It isin 
fact clear from s.54of the Specific Relief 
Act that an injunction can be granted. 
not merely when the right of an owner 
of property is invaded but also when the 


-invasion is of the plaintiff's enjoyment of 


the property. 

I hold, therefore, thatthe plaintiff can 
maintain the suit without proof of title 
or 12 years’ adverse possession. It is for 
the defendant to prove the rights of ease- 
ment which he alleges, and as the lower. 
Appellate Court has given no findings onthe 
question of the existence of those rights the 
case must be remanded, l 

I accept the appeal,set aside the decre 
of the lower Appellate Court and remand 
the case to that Court under O. XLI, r. 23, 
Civil Procedure Code, for afresh decision, 
The Court-fee paid on the memorandum of 
appeal will be refunded, and other costsin 
this Court will be costs in the case. 


A. N.A. Appeal accepted: . 
Case remanded, 

(1) 78 P. R. 1902; 127 P, L, R. 1902. 

(2) 51 P, R. 1904, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATA ORrRDERS Nos. 103 
AND 107 oF 1827, 

August 8, 1927. 
Present:—Mr. Justice Das and Mr. Justice 
J ames. 

DEONANDAN PANDE AND ANOTEER— 
APPELLANTS a 

VETSUS 


ANHACH KAHAR AND O0OTITERS— 
' RESPONDENTS. 

Chota Nagpur Tenancy ( Amendment) Act (V B. & 0. 
of 1923), ss. 139, 189-A, 280, 237—Suit for declaration 
of title and recovery of possession—J urisdiction of Crvil 
Court—Limitation—S. 237, whether applrcable, 

Section 139-A of the Chota Nagpur Tenancy (Amend- 
ment) Act does not bar the jurisdiction of a Civil 
Court to entertain suits for declaration of title in 
which possession is claimed as consequential relief, 
LP. 561, col. 2.] 

Gursaran Das v. Akhouri Parmeshwari Charan (1), 
relied upon. - 

A. suit for declaration of title and for recovery of 
possession against persons who according to the 
Plaintiff are trespassers upon the land, is not an 
application for the recovery of possession of a hold- 
ing within the meaning of s. 237 of the Chota 
Nagpur Tenancy (Amendment) Act. [p. 562, col. 1.] 

There being no provision in the Chota Nagpur 
Tenancy Act: to bar a suit in the Civil Court for 
declaration of title with consequential relief, such 
a suit is governed bythe general Law of Limitation 
and not by s. 237 of the Chota Nagpur’ Tenancy 
(Amendment) Act. [ibid.] : 

Lahar Singh yv Johan Munda (2), followed, 


Appeal from a decision of the Addi- 


tional Judicial Oommissioner, Chota Nag- 


pur, dated the 12th March, 1926, reversing 

that ofthe Munsif, Daltonganj, dated the 

22nd April, 1924. ; | 
Mr. G. C. Mukherjee, for the Appellants. 
Mr. Raghusaran Lal, for the Respondent. 


JUDGMENT. 

Das, J.—These analogous appeals arise 
out of suits instituted by the appellants 
for declaration of their title as occupancy 
raiyais and for recovery of possession of 
their holding, on the ground that they were 
dispossessed some time about 1914 by the 
Jandlord, who proceeded to settle the land 
with other tenants who are respondents in 
the appeals. The defendants-tenants con- 
tested the suits on the merits, and also on 
the ground that the Civil Courthad no juris- 
diction to try them; and they also pleaded 
that the suits were barred by limitation 
because they had not been instituted with- 
‘in three years ofthe date of dispossession 
of the plaintiff. The Court of first instance 
decreed thesuitssubstantially in accordance 
with the plaintiffs’ claim, In appeal the 
Judicial Commissioner af Chota Nagpur ree 
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versed the decrees on the ground that the 
suits were triable exclusively in the Court 
of the Deputy Commissioner, and returned 


the plaints to the plaintiffs for presentation 
‘in the proper Court. f 


The first question is whether the Oivil 
Court has any jurisdiction in these cases. 
In deciding that the suits could be enter- 
tained only by the Revenue Court the learn- 
ed Judicial Commissioner relied upon tha 
provisions of s. 139-A of the Chota Nagpur 
Tenancy Act, which was extended to 
Palamau in 1920. In my opinion the de- 
cision of this Court in Gursaran Das v. Akh- 
ouri Parmeshwari Charan (1)is a complete 
answer to thearguments employed by the 
learned Judicial Commissioner. In these 
cases the amended el. (5) of s. 189 has no 
application, since s. 38‘of Act VI of 1420 
(B. and O. O.) had not been extended to 
Palamau at the date of the institution of the 
suits. The only question that remains is 
whether there is anything ins. 139-A which 
prevents the Oivil Court from assuming 
jurisdiction in these cases. Section 1389-A 
runs as follows:—"No Court shall entertain 

“any sult concerning any matter in respect 
of which an application is cognizable by the 
Deputy Commissioner under 3.139.” There 
is no doubt that s. 139-A bars the jurisdic- 
tion of Civil Court in suits for recovery of 
possession of land instituted under s. 9 of 
the Specific Relief Act; but not in suits: for 
declaration of title in which possession is 
claimed as a consequential relief. The 

"point has been fully discussed in the case to 
which I have referred; and as weagree with 
the decision in that case, it is not necessary 
for us to give our reasons in detaii, 
These suits were clearly framed as suits for 
declarations with the consequential relief 
of recovery of possession; they are title suits 
of a nature not cognizable by the Court of 
the Deputy Commissioner, and nothing in 
the Chota Nagpur Tenancy Act debars the 
Civil Court from entertaining them. 

It was contended before us that whether 
these suits are triablein the Civil Courts or 
not, they are barred by limitation; and re- 
liancs was placed upon as, 230 and 237 of the 
Tenancy Actin support of the argument, 
Section 230 provides: a 

“The provisions of the Indian. Limitation 
Act shall,so far as they are not inconsistent 
with this Act, apply to all suits, appeals 
and applications under this Act.” 


„oib 108 Ind, Cos, 580; 6 Pot, 200; A. I, Ry 1927 Pat 
t i B 
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Now, the Limitation Act provides for a 
period of twelve years in asuit of this 
pature. It is obvious, therefore, that s. 230 
does not help the contention of the respond- 
ents. Section 237 is in these terms:— 

“Applications for the recovery of posses- 
sion of a holding, or any portion thereof, 
from which an occupancy raiyat has been 
unlawfully ejected must be instituted within 
three years from the date of such ejectment,” 
` The answer to the argument founded on 
_ B. 237 is that this is not an application for 
recovery of possession of a holding, but a 
suit for declaration of title and for recovery 


of possession as against persons who, accord- - 


ing to the plaintiffs, are trespassers upon the 
land. The Oaleutta High Court had to con- 
sider a similar point in Lahar Singh v. Johan 
Munda (2). In dealing with this pointtheir 
‘Lordships remarked as follows:— 
“It has been argued on behalf of the ap- 
‘pellant that the term ‘application’ in s. 237 
includes a suit; but this is clearly unfound- 
‘ad. In ss, 231, 232 and 234, a clear distinc- 
tion is observed between a suit and an ap- 
plication. In ss. 283 and 236 reference is 
made only toa suit. In s. 237, referenceis 
‘made only to an application and not to asuit; 
‘that application is clearly an application as 
‘contemplated in cl. (5) of s. 139, which 
provides that all applications to recover the 
occupancy or possession of any land from 
which a tenant has been unlawfully ejected 
by the landlord or any person claiming 
under or through the landlord, are cogniz- 
‘able by the Deputy Commissioner, and not 
‘in any Civil Court.” 
“I have no doubt whatever that s. 139, 
cl. (5) has reference to an applica- 
‘tion which it was open to a tenant to 
present under s. 71 cf the Chota Nagpur 
Tenancy Act, and that s. 237 refers to 
such an application. There being no pro- 
vision in the Chota Nagpur Tenancy Act 
to bar a suit in the Civil Court for declara- 
tion of title with consequential relief, the 
general Law of Limitation must apply; and 
the suits having been instituted within 
twelve years of the dispossession must be 
held to be within time. ` 


The learned Judicial Commissioner bas 
not examined the cases on their merits; 
and it is necessary that be should do go 
now. We allow the appeals, set aside the 
‘judgments and decrees passed by the Court 


below and remand the cases to that Court: 


(2) 16 Ind, Cas, 418, 


+ 
-r "wn, 


ĠU DIT SINGHÎO. BHAGO. 


[105 1. d. i927] 


for decision according to law. Costs 
will abide the result and will be dis- 
posed of by the learned Judicial Com- 
missioner. | 

The plaints which were returned to the 
plaintifis will now be re filed in the Judicial 
Commissioner’s Court and will be placed | 
on the reeord. 
. James, J,—I agree. 

A, N. A. Appeals allowed ; 

Case remanded. 


LAHORE HIGH COURT. . 
Sroonp O1rvit APPEAL No, 128 oF 1925. 
July 24, 1925. 

Present:—Mr, Justice Jai Lal, — 
GURDIT SiNGH—Derrenpant— 
APPELLANT 
versus 
Musammat BHAGO—PLaINtTIFF— 

RESPONDENT. 

Punjab Land Revenue Act (XVII of 1887), 8. 44— 
Presumption of correctness of Revenue Records, nature 
of—Finding based solely on such presumption, 
value of ~Punjab Courts Act (VI of 1918), 8. 41. 

The Revenue Records merely raise a presumption 
of truth which is capable of being rebutted. There- 
fore, a finding solely based on such records with- 
out considering evidence produced in rebuttal is 
liable to be set aside in second appeal. [p. 563, col. 1.] 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 19th 
February, 1925, affirming that of the Sub- 
ordinate Judge, Fourth Class, Gurdaspur, 
dated the 8th June, 1923. 

Mr. Shamair Chand, for the Appellant. 

JUDGMENT.—In 1918 Santa Singh 
obtained tenant's rights in the land in 
suit and wasentered inthe Revenue Re- 
cords as a tenant. On his death the 
mutation of his rights was made in favour 
of his widow Musammat Bhago, but the 
land 1emained in possession of his real 
brother Gurdit Singh. Musammat Bhago 
instituted a suit for possession of the 
land and for recovery of mesne profits. 
The plea of Gurdit Singh was that he and 
Santa Singh were members of a joint 
family. Santa Singh being the elder 
brother and manager obtained the -lease 
in his favour but that in fact it was ob- 
tained for himself and Gurdit Singh joint- 
ly. He consequently denied that Santa 
Singh's widow was entitled te succeed to 
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the tenant’s rights in the land. The 
learned District Judge has come to the fol- 
lowing conclusion :— 

“It is quite possible that the facts are 
as alleged by Gurdit Singh, but I conceive 
that I am bound to rely upon the Revenue 
Records which admittedly follow the written 
instrument rather than upon oral evidence, 


and I, therefore, reject the appeal with | 


costs.” 

The appeal was by Gurdit Singh against 
whom the suit had been decreed by the 
trial Court. 

Now this finding of the learned Dis- 
trict Judge is inconclusive. The Revenue 
Records and the written instrument merely 
raise a presumption against the defendant, 
but this presumption is capable of being re- 
butted, inter alia, by proof that Santa Singh 
and Gurdit Singh were joint in family or 
by proof that the lease was obtained by 
Santa Singh for the joint benefit of him- 
self and Gurdit Singh, and the defendant 
was entitled to a clear finding by the 
learned District Judge on the pleas raised 
by him, 

I remand this case to the learned Dis- 
trict Judge with the directions to re-hear 
the appeal and to give definite findings 
on the points involved. The Court-fee will 
be -refunded to the appellant and the other 
costs will abide the result. 


R., L, Case remanded, 


MADRAS HIGH COURT. 

O1viL REVISION Petition No. 536 or 1825, 

March 30, 1927. 
Present :—Mr. J ustice Jackson. 
Dewan Bahadur O. KRISHNAMA- 
. CHARIAR—PBriTIONER 
VETSUS 
P. ARUNACHALA NADAR AND ANOTAER—- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. VI, r. 17—Original allegation setting out ground 
for non-performance of contract—Amendment denying 
contract, whether permissible, 

The plaintiff sued the Secretary of State and certain 
purchasers of his property sold by the Secretary 
of State for arrears of abkari revenue alleging 
that owing to the political circumstances of the 
year he was unable to perform his part’ of the 
contract and that consequently no abkari rent was 
legally due. He afterwards sought to amend the 
plaint and plead that he never entered into ne 
contract at all ; 


AN 


rRisHNAMAGHALiAR V, ARUNACHALA NADAR; 
' . Held, that the amendment Gould not be allowed 
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inasmuch as it introduced a new cause of action, 


. on which a suit could not be brought against 


the Secretary of State without due notice as provided 
by s. 80, Civil Procedure Oode. 

Petition, under s. ll5 ofthe Civil Pro- 
cedure Code, praying the High Court to 
revise an order of the Court of the Bub- 
ordinate Judge, Mayavaram, dated the 27th 
of February, 1926, in I. A. No. 36 of 1926 
in O. 8. No. 41 of 1925. 

Mr. K. R. Rangaswami Iyengar, for the 
Petitioner. 

The Government Pleader, for the Respond- 
ents. 

J UDGMEN T.—The petitioner seeks to 
revise the order of the Subordinate Judge 
allowing the plaintif to amend his plaint. 
The learned Subordinate Judgə has not 
rendered the task of this Court any the 
easier by entirely omitting to give reasong 
for his order although the matter was the 
subject of controversy in his Court. The 
plaintiff is suing the Secretary of State 
and certein purchasers of his property 
which was sold by the Secretary of State 
for arrears of abkari revenue. The ground 
which he originally took in para. ¥ of his 
plaint is that owing to the. political cir- 
cumstances of 1921 he was unable to per- 
form his part of the contract and for those 
reasons no abkari rent was legally due, 
He now wishes by the new amendment to 
plead that he never entered into a contract 
at all. I think, that this cannot be de- 
scribed otherwise than as a new cause of 
action and it is uselessto attempt merely 
to describe it as an amplification or ans 
other legal aspect-of the plaintiff's case. 
If itis a new cause of action, a -suit cannot 
be brought against the Secretary of State 
without due notice as provided by s. 80, 
Civil Procedure Code. Therefore, the only 
alternative open to the plaintiff would ap- 
pear to be either to withdraw this suit 
with leave to bring a fresh action if.the 
lower Court is disposed to grant such 
leave or possibly to found his case upon 
the present pleadings as unamended which 


the respondent has argued before me may 


be possible and which is not a matter 
now before this Court. Accordingly, the 
order of the learned Subordinate Judge 
must be set aside and this petition is 
allowed with costs throughout payable by 
the lst respondent. 

V. N. V, . 


ANA, Petition allowed, 
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- CALCUTTA HIGH COURT. 
Civit Suir No. 1232 or 1927. 

May 19, 1927. 

Present:—J a Philip L. Buckland, 
z T, 

Tan Hon'site Maharaja Sir MANINDRA. 
CHANDRA NUNDY— PLAINTIFF 
Versus 
VELJI MULJI—DeErenpant, 

Civil Procedure Code (Act V of 1908), O. VI, ¥. 15 

--Caleutta High Court (Original Side) Rules, Chap. 
VII, r. 12—Pleadings—V erification by third person— 


Proof of fitness to verify, necessity of—Provision 
whether mandatory. 


The provision contained in Chap. VII, r.12 of the 
Calcutta High Court (Original Side) Rules that when 
any person other than the party pleading’ verifies a 
pleading under O. VI, r.15, Oivil Procedure Code, 
his fitness to verify shall be proved by affidavit at 
the time the pleading is presented is mandatory and 
gives no scope for making exceptions in the exercise 
of the Judge’s discretion. 

. JUDGMENT.—The Master has re- 
fused to admit this plainton the ground 
that there is no affidavit proving the fitness 
to verify of Mr. Edwin Greaves, the gentle- 
man who purports to have verified it. The 
circumstances are these :— 

. The plaintis ina suit by the Hon'ble 
Sir Manindra Chandra Nundy, who is stated 
in the cause title and in the first paragraph 
of the plaint to carry on business by 
Gillanders Arbuthnot & Co, as his 
managing agents. .It is signed by Susil 
Kumar Bose, as constituted attorney of 
the plaintiff Maharaja, As to his authority 
to sign the plaint no question arises. 
Paragraph 18 says that Edwin Greaves is a 
Chief Assistant of the Firm of Gillanders 
Arbuthnot & Co., and is able to depose 
to the facts of the case. The verification is 
in the usual form and is signed “Edwin 
Greaves.” 


Now this does not conform to O. VI, r. 


15 ofthe Oivil Procedure Code, which pro- 
vides that “every pleading shall be verified” 
by the party or one of the parties pleading 
or by some other person proved to the 
satisfaction of the Court to be acquainted 
with the facts of the case.” Chapter VII of 
rT. 12 of the Rules of this Court provides :— 
. “Where any person other than the party 
pleading verifies apleading under O. VI, 
r. 15 otthe Code, his fitness so to verify 
shall be proved by his affidavit at the time 
the -pleading is presented.” 

I draw special attention to the use of 
the word “proved” in each of the rules 
quoted, and I also observe that the Rule 
gives no scope for the exercise of the 


MANINDRA CHANDRA NUENDY V, VELJI MDLII. | 
' Judge's discretion. 
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My attention has been drawn to a decision 
of my learned brother Mr. Justice Page in 
Martin & Co. v. Abdul Rahim, in Suit 
No. 1582 of 1925, where in circumstances in 
which the rule was not strictly complied 
with my learned brother held that no 
affidavit was necessary. That was a suit 
brought by a firm of the name of Martin 
& Co. The plaint was signed for Martin 
& Co. by Oswald Martin,a partner. Para- 
graph 9 of the plaint says that it is verified 
by Mr. Kailash Chandra Mahendra, a princi- 
pal assistant of the plaintiff firm, who is 
acquainted with the matters and facts 
connected with the suit. There is a verifica- 
tion by that gentleman in the usual form: 
but it appears that his fitness so to verify 
was not proved by affidavit. My learned 
brother said that Mr. Oswald Martin instead 
of signing the verification himself, which, 
of course, would have been in order, took 
responsibility for the verification by the 
paragraph which I have read, and he said 
that in the circumstances he was satisfied 
that Mr. Kailash Chandra Mahendra was 
acquainted with the facts of the case for 
the purpose of complying with O. VI, r. 15, 

There was in that case no proof of the 
fitness of Mr, Kailash Chandra Mohendra 
to verify, for a plaint signed by a party or 
his constituted attorney is not proof of what 
it states. For proof evidence is necessary, 
and the form prescribed in this instance, 
is an affidavit. 

My learned brother continued that it 
seemed to him to be mere pedantry to say 
that the Court should be satisfied if Mr. 
Oswald Martin signed the verification, but 
ought not to be satisfied if the person desig- 
nated by Mr. Oswald Martin as being qualii- 
ed to sign the verification in fact signs it. 

With all respect to the learned Judge, I 
do not agree, and E find myself unable to 
follow his judgment. What may appear 
pedantic in one case may bea matter of the 
highest importance in another. Rules are 
provided as the most suitable for general 
use, and where itis within the contempla- 
tion of those who are responsible for mak- 
ing them that circumstances may arise 
where they should be departed from, dis- 
cretion is frequently given to the Court 
or Judge. But nothing of the sort is to 


“be found here, and I am not prepared, as at 


present advised, to hold that any exception 
whatever can be made to the mandatory 
provisions of tho rule requiring an afidavit 
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of the fitnéss of the person verifying to. be, 
presented with the pleadings. 

But even if I-did not take so strict. a 
view, I should have to point out that the 
two cases are not similar, for in that-case a. 
plaintiff asserted that -the verifier was 
acquainted with the facts, whereas in this 
the assertion is made by the constituted 
attorney of the plaintiff. 

I observe that my learned brother said 
that in the particular circumstances of the 
case the provisions of the order and rule 
have been complied with. It may be that 
he did not intend that his judgment should 
be treated as a precedent but my attention 


has been drawn to it. as such, and this-ap- 


plication is founded upon it. | 
The plaint will be returned tothe attorney 
Pee it Tor compliance with the rule, 
JN. As Plaint returned. 


} 


OUDH CHIEF. COURT. 
Rent APPEAL No. 34 oF 1927. 
_ September 8, 1927. 
Bagen; —Sir Louis Stuart, Kr., Chief 
Judge, and Mr. J ustice Raza. 
Pandit a NARAIN—Derenpant— 
. APPELLANT 
VETSUS `. 
Pandit KAILAS NARAIN—PLAINTIFE— 
. RESPONDENT. 
Oudh Rent -Act (XXII of 1886), 
- Lambardar—Negligence—Liability to pay interest on 
profits—Negligence—Question of fact—Second appeal 
—Interference. - 
- A Lambardar can be dhase with interest on 
-arrears of profits when it is established that he has 
“been negligent in his fiduciary position towards his 
co-sharers. 
Babu Aditya Prasad v. Babu Chhote Lal D, fol- 
poom of negligence isa question of fact and 
cannot be re-opened in second appeal, 


‘Appeal against the decree of the Third 


Additional ‘District Judge, Lucknow, dated ` 


the 18th May, 1927. 

Mr. Ali Zaheer, for the Appellant. 
. J UDGMENT.—We agree with the 
views taken in the case quoted by the learn- 
ed District Judge—Babu Aditya Prasad v. 
Babu Chhote Lal (1). This lays down cor- 
rectly that a Lambardar can be charged 


with interest on arrears of profits when it 


is established that he had been negligent 


(1) 78 Ind. Cas.85; 110.L. J. 206; A.I. R. 1924 
Qudh 319; 10 Q, & A, L, R. 246; L, R. 5A, (O.) 99, 


8. 108, cl. 15— 


_ 
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in his fiduciary position towards his-co- 
sharers. That isthe law. The question of 
negligence is a.question of fact and that 
question of fact having been decided against 
the appellant inthe lower Appellate Court 
cannot be re-opsned on second appeal. We, 
therefore dismiss this appeal under 0. XLE 
Til: 

A, N. A, Appeal dismissed,” - 


CALCUTTA. HIGH COURT,- 
_ APPEAL FROM ORIGINAL DEOREE No, 190 
-~ ` oF 1925. . ° = 
June 20, 1927, 
Present: —Mr, Justice B. B, Ghose and Mr, 
i Justice Roy. ` i 
THE SECRETARY, OANTONMENT i 
COMMITTEE, BARRACKPORE ON 
_ B&HaLF oF Tan SEORETARY oF STATE 
For INDIA 1n COUN CIL—DEFENDANT ` 
—APPELLaNT 
VeTSUS 
SATISH CHANDRA SEN—PLAINTIFR—. 
i | ~ RESPONDENT. 

Calon meng = Bant within Cantonment area, owner- 

ship of—Nò presumption in favour of Government 
—Presumption of ownership from long possession. 
_ The mere fact that a piece of land lies within the 
area of a Cantonment does not necessarily raise a 
presumption that the ownership of the land rests 
“with the Government. [p. 566, col. 1.] 

A person who has long been in undisturbed pos- 
„session of land without paying rent to anybody 
must be presumed to be the rightful owner thereof 
‘In ‘the absence of evidence to the contrary evén 
though the land is situated within the area of a 
-Cantonment. [p. 566, col. 2.] 


Appeal against the deeree of the Special 
Land Acquisition Judge, 24-Perganas,- dated 
“the 9th of July, 1925. . 

Babus Dwarkanath 
-Surendra ` Nath Guha, 
-lant, 

Sir P. C, Mitter, Messrs. Surendra M, 
. Mullick, S. C- Bose, Babus Susil Sen and 
Santimoy Majumdar, for the Respondent. 


JUDGMENT. 

B. B. Ghose, J.—This appeal seems to 
me to raise a very simple point. A certain 
quantity of land was acquired under the 
-Land Acquisition Act with a house standing 
on it.. The land andthe house were se- 
parately valued. The compensation allowed 
-for the land was Rs, 9,510-10. It is need- 
less to refer to . the previous proceedings 


r 


Chakrabutty “and 
for the Appel- 


a 
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before the land was valued. The Land 
Acquisition Collector was of opinion that 
the claimant Satish Chandra San was 
not entitled to any compensation for the 
land which belonged exclusively to Govern- 
ment. There was a reference under s.18 
of the Land Acquisition Act at the instance 
of that claimant tothe Court. The learned 
District Judge was of opinion that the 
claimant Satish Chandra Sen was the owner 
of the land and was entitled to the compen- 
sation awarded for it. From that judgment 
of the learned Judge the Secretary of State 
has preferred this appeal. 

The argument on behalfof the Secretary 
of State advanced by the Government 
Pleader is that the whole of the Canton- 
ment area was acquired for the Government 
sometime or other from the end of the 
18th century. It should, therefore, be 
presumed that this particular land had also 
been acquired and that the Secretary of 
State should be considered to be the 
owner of the land unless the respondent 
can show that he has some other title. 
The respondent has shown that he has 
been in possession by purchase of the 
entire land from the year 1900. The de- 
claration was made in 1918. The respond- 
ent was in possession without payment of 
any rent and it may also be presumed that 
his predecessor-in-interest was in possession 
without payment of any rent to any one. 


The learned Judge has heldthat the respond- ` 


ent Satish Chandra. Sen has been able to 
establish his Jlakheraj right to the land. 
The question is whether his decision is 
right, 

The learned Government Pleader relies 
upon the fact that this land is within the 
Cantonment area. Butit appears from the 


documents which have ‘been placed before ` 


us thatall theland within the Cantonment 
area does not necessarily belong to Govern- 
ment. ‘For military purposes, the author- 
ities may declare that certain landsare 
within a Cantonment area: so that the 
owners of lands within that area should be 


bound to conform to the rules of the. 


Cantonment inthe exercise oftheir right 


“of ownership of the lands or houses situate 


within that area. For example, the 
owners would be bound to take such 
steps for the purpose of sanitary arrange- 
ments or to use their property in such a 
way as might be conducive tothe health 


or morals of the soldiers who would be — 


quartered in the Cantonment, The further 


` payment of any rent. 


argument on behalf of the appellant is that 
the papers show that it was the intention of 
the Government to acquire lands on which 
the Cantonment was established. It ap- 
pears that considerable quantities of land 
had actually been acquired. Butas the 
learned Judge says there is nothing to 
prove that this -particular land was ac- 
quired or that this disputed land is within 
the boundary of the area which had been 
acquired. The disputed land is said tobe 
situated on the bank of the river Hughly. 
No document has been shown that lands 
had been acquired down to the river bank, 
The only thing that has been putin evi- 
dence is the Revenues Survey Map which 
shows the Cantonment area down to the 
river bank. That, as I have already said, 
does not show that the ownership of all 
the lands was in the Secretary of State. 
On-the other land,it appears that under 
the. rules of the Cantonment an owner was 
bound to obtain the leave of the authorities 
for erecting structures on any land be- 
longing to the Cantonment. Ifthe land in 
question wasever considered to be the 
property of the Government, one would 
have expected that there was some paper in 
the offices of the Government which would 
show that the claimant Satish Chandra Sen 
or his predecessor-in-interest had obtained. 
any permission -from the authorities in 
question for erecting structures on the 
land. But no such paper has been forth- 
coming, That itself, to my mind, shows 
that apartfrom the fact that the land is 
within the Cantonment area, the Govern- 
ment had no ‘concern with the ownership 
of theland in question. The presump- 
tion is that Satish Chandra Sen is the 
rightful owner of the land from the fact of 
his long undisturbed possession without 
In that view, IL do 
not think it necessary to discuss any of 
the questions which have been elaborately 
dealt with by the Court below. Ido not, 
of course, mean to’ say that those questions 
are not ‘deserving of consideration. In 
my view, the appellant has not been 
able to satisfy us that the judgment of the 
learned Judge below is erroneous. The 
appeal, accordingly, fails and is dismissed 
with costs. 
Roy; J.—l agree. 


A. N. A. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp CIVIL APPRAL No. 389 oF 1926. 
August 18, 1927. | 

Present:—Mr, Kinkhede, A.J. O. 

HARPRASAD—DurenpaNt—APPELLANT 

VETSUS i 

OHHADAMI AND OraErRS— PLAINTIFFS — 

o RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 23— 
Remanding judgment—Adjudication of rights with 
regard tosome matters- Finding, whether decree and 
appealable—Appeal from preliminary decree—Pass- 
mg of final decree during pendency of appeal— 
Appeal, whether canbe heard—C. P. Land Revenue 
Act (II of 1917), s. 192—Lambardar's remuneration 
not fixed by Revenue Officer—Claim to recover it by 
suit or to set off against village .income, whether 
maintainable. 

a finding in a remanding judgment adjudi- 
cates the rights of the parties in regard to any 
matters in controversy between the parties it has all 
the force of a decree and is appealable as such. 

An appeal from a preliminary decree filed before 
the passing of the final decree may be heard and 
decided even after the passing of the final decree: 

Kanhaiya Lal v. Tirbeni Sahai (1), followed. 

The remuneration of a Lambardar is not recover- 
able by suit unless it is fixed by a Revenue Officer. 

Anandrao v. Daulat (2), followed. 

The same principle applies where the Lambardar 
wants to retain the Lambardari hugqq to himself, out of 
~ the village income, inasmuch as if‘a suit is not 
maintainable, on the same analogy a defence also may 
not be available. 

Chaturbhuj v. Chandirmool (3),- applied. 


Appeal against the decree of the: District 
Judge, Jubbalpore, dated the 23rd March, 
1926, in Civil Appeal No. 1 of 1926, 

Mr. K. V. Deoskar, for the Appellant. 

Mr. J. Sen, for the Respondents. 


J UDGMENT.—The defendant who is 
admittedly a Sadar Lambardar has come 
up in second appeal against the remanding 
judgment of the learned District Judge of 
Jubbulpore and challenges the correctness 
of the decision only in so far as it relates to 
the disallowance of his claim for lambardari 
hugg. It is admitted that his appointment 
was made in Sambat 1875, i.e., after the new 
Land Revenue Act of 1917 came into force 
and that the Revenue Officer has not yet 
fixed the remuneration payable to him in 
one capacity or the other. The first Court 
disallowed the claim for lambardari hugg 
and the District Judge has upheld the 
said decision in this respect, Hence this 
appeal by him. 

In secona appeal, the respondent has taken 
a preliminary objection to the effect that no 
appeal lies against a mere finding embodied 
iu the remanding judgment and secondly 
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that since thedate of remand the Court 
of first instance passed a final decree which 
has not been appealed against and that 
the result, therefore, is that the present 
appeal is rendered nugatory. The appel- 
lant's learned Pleader says that on. the 
basis of the remanding judgment the lower 
Appellate Court has passed a decree ‘and 
that a perusal of para. 8 of the judgment 
will show ‘that the District Judge intended 
that certain matters should be treated as 
finally settled between the parties. The 
adjudication as embodied in the said judg- 


ment clearly adjudicates the rights of the 


parties in regard to certain matters and 
the disallowance of lambardarz hugq is 
one of the matters finally decided. The 
decision has, therefore, all theforce of a 
decree and is appealable as such. 

I am not prepared to subscribe to the 
other contention that the present appeal 
has been rendered nugatory by reason of- 
a final decree having been passed and not 
being appealed against. That decree was 
admittedly passed after the present appeal 
was preferred and following the view 
taken in Kanhaiya Lal v. Tirbeni Sahai (1) 
I hold that the present appeal is competent, 
Compare First Appeal No. 80-B of 1925. ° 

As regards the merits, I think, the 
matter must be considered as concluded by 
the decision of the Bench of this 
Court in Anandrao v. Daulat (2) which 
lays down that in all appointments of 
Lambardars the remuneration of that post 
unless fixed by a Revenue Officer is not 
recoverable by sult. Here the defend- 
ant does not sueto recover the remunera- 
tion, but he seeks to retain to himself a por- 
tion of the income; and, therefore, the matter 
may not be strictly covered by the Bench 
decision but if asuit is not maintainable 
on the same analogy a defence also 
may not be available. I am supported 
in this view by the principle underly- 
ing the decision of Bose, A. J. O, 
in Chaturbhuj v. Chandirmool (3) where the 
defence was also held to be barred, see 
observations at page 29*. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

G. R. D. 


å, N. A. 

(1) 24 Ind. Oas. 827; 36 A. 532; 12 A. L. J. 876. 

(2) 92 Ind. Cas. 909; 22 N. L. R. 37; A. L R. 1926 
Nag. 274. 

(3) 5 Ind Cas. 705; 6 N. L. R. 27. 
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CALCUTTA HIGH COURT. 
“OKIGINAL Civiu Suit No. 339 or 1927. 
July 27, 1927. 

Present:—J ustice Hi Philip L. Buckland, 


a T; 
“INTERNATIONAL CONTINENTAL 
i CAOQOUTOHOUE COMPAGNIE— 
l PLAINTIFFS 


Versus, j 
MEHTA & Co.—DEFENDANT. 

-. Companies—Pleadings— Signature and verification 
~Afidavit of fitness to verify, necessity of—Ciwwil 
- Procedure Code (Act V of 1908), O. VI, rr. 14, 15, 
O. KATA, r. 1—Calcutta High Court Original Side 
Rules, Chap. VII, r. 12. 

As regards every pleading on behalf of a Company 
or Corporation the fitness to verify of the person 
urporting to verify it must be proved by affidavit. 
p. 569, col. 1.] 

Sreenath Banerjee v. E. I. Ry. Co. (1), explained. 

To the extent and in the manner that itis neces- 
sary as regards a pleading filed on behalf of a person 
other than a Corporation to establish that the person 
signing itis duly authorised to do go, ib is necessary 
in the case of a pleading filed on behalf of a Corpora- 
tion toestablish that the person signing it is duly 
authorised to do so. [p. 569, col. 2.] 


Mr. R. C. Ghose, for the Plaintiff. 

dU DGMENT.—When this suit, which 
is undefended, was before me for hearing, 
I found that there was no affidavit forth- 
coming as to the fitness of N. 0, Dutt who 

has signed and verified the plaint on behalf 
‘of the Company to do so. I accordingly 
‘asked the Registrar toreport as to what had 
“been done in this respect and reserved 
. judgment lest the competency of the suit 
. might thereby be affected. 

.Lam informed that the suit being by a 
Corporation and there being a statement in 
the plaint that— `> 

Mr. Narayan Chandra Dutt is the Banian 
and constituted attorney of the Calcutta 
branch of the plaintiff Company and as 

.guch a principal officer of the plaintiff 
. Company. He has power to sign the plaint 
and the warrant on behalf of the plaintiff 
Company and he is able to depose to the 
facts of this case— 

No affidavit has bean required. This I 
understand is founded upon a judgment of 
Sale, J., in Sreenath Banerjee v. E. I. Ry, 

--Co. (1) in which the learned Judge held 
that if a plaint or a written statement con- 
tains a statement to the effect that the per- 
son purporting to verify is a principal 
officer of the Company or Corporation and 

-is able to depose to the facts of the case, the 
verification in the usual form would pro- 
bably be sufficient. This judgment lays 


(1) 82 O. 268; 12 Inds Deci (mı 84) 180, 


~~ 
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down no rule as the omission suggesis and 
it has been misapplied. I shall give my 
reasons for this presently, but first I pro- 
pose to consider what the Civil Procedure’ 
Code and the Rules ofthe Court require 
as: regards verification of pleadings. 

Order VI, r. 15 (1)ofthe Oivil Procedure 
Code: .provides that every pleading shall 
be verified at the foot by the party or by 
one ofthe parties pleading'‘or by some 
other person proved to the satisfaction of 
the Court to be acquainted with the facts 
of the case. 

Chapter VII, 1.12 of the Rules of this 
Court provides as follows :— 

“Where any person, other than a party 
pleading, verifies a pleading under O. VI, 


‘Yr. 1o ofthe Code, his fitness to so verify 


shall be proved by his affidavit at the time 
the pleading is presented.” 
With the observance of these rule 
in suits not by a Corporation I have fully 
dealt in my judgment of the 19th May last 


in Manindra Chandra Naudy v. Velji Mulji 


(2) in which I came to the conclusion that 
no exception could be made to the man- 
datory provision of the rule requiring an 
affidavit of fitness of the person verifying, to, 
be presented with the pleadings. To this I 
would add that though, wereit permissible, 
it may appear at the initial stage a case is 


‘one for relaxation of the rule, any question 


consequential thereupon would only arise 
later when the time for enforcing the rule 
had long passed, which is an additional 
reason for saying that no exception is per- 
missible, 
- Inthe case of a Corporation O. XXIX, 
r.1, Oivil Procedure Code, provides :—"In 
suits by or against a Corporation, any 
pleading may be signed and verified on 
behalf of the Corporation by the Secretary 
or by any Director or other principal officer 
of the Corporation who is able to depose to 
the facts of the case.” 


This does not, in my opinion, supersede 
the application of the rules already quoted, 
but isin amplification of them. But for 
such .a rule it might be difficult to detcr- 


“maine who in the case of a Corporation is 


the proper person to sign or verify a 
pleading on its behalf. and this rule is 
intended to meet that difficulty, but nothing 
more. 

We then have to go back to the iules 


(8) 108 Ind, Cas, 564; 31 O, W, Ni 1081 PoowNote, 
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‘first quoted. The Secretary, “Director, ‘or 
other principal officer is not. the party 
pleading. The party pleading is the Com- 
pany. Hence it follows that as regards 
every pleading on behalf of a Company 
or Corporation the fitness to verify of the 
person purporting to verify it must be 
proved by affidavit. 

This is entirely in accordance with the 
view taken by Sale, J., in the case cited. 
In that case there was -nothing in the 
written statement to the effect stated 
above. The learned Judge observed: 
“The description in the verification of 
Richard Gardiner, as agent of the defendant 
Company, is itselfnot verified, nor, if that 
description alone were verified, could it 
be assumed that he was a principal officer 
of the defendant Company and able to 
depose to the facts of the 
evidence in the case of these written 
statements must, therefore, be supplied by 
affidavit, and on that being done, the 
written statements may be- presented to 
the Registrar for admission.” 


As regards cases where a statement as’ . 


to the fitness of the person verifying is 
to be proved inthe plaint no distinction 
can be made between suits to which a 
Corporation is a party and, others. With 
this point I have already dealt. The judg: 
ment of Sale, J., does not touch the 
question of a plaint. If carefully studied 
it will be found to be based upon waiver 
by the plaintiff where there has not been 
strict observance of the rules in the veri- 
fication of the written statement. - This is 
another matter altogether and not one 
on which an erroneous practice should 
have grown up. Waivercanonly arise in 
particular instances and eachvass in which 
‘it is said to arise mustbs considered in- 
dependently. 


The matter of the signature of the plaint 
depends upon another rule of which the 
wording is slightly different. I have stated 
the limited effect of O. XXIX, r. 1 which 
makesno distinction between signing and 
verifying a pleading on behalf of a Corpora- 
tion. The rule requiring pleadings to be 
signed is r. 14, O. VI, Civil Procedure Code, 
which provides as follows:— ‘livery plead- 
ing shall be signed. by the party and his 
Pleader (if any): Provided that where a 
party pleading is, by reason of absence or 
for other good-cause, unable to sign the 
pisading, it may be aigned. by any. person 
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duly authorised by him tosign the same or 
to sue on his behalf.” l 
- To all pleadings on behalf of Corporations 
the proviso applies, for the same reason 
that as regards the verification ‘proof is re- 
quired of the fitness of the person verifying. 
Consequently to the extent and in the 
manner that if is necessary as regards a 
pleading filed’ on behalf of a person other 
than a Oorporation to establish that the 
‘person signing it.is duly authorised to do. 
Bo, it is necessary in the case ofa pleading 
filed -on behalf ofa Corporation to establish 
that the person signing it is duly author- 
ised to do so. As to this the practice is well- 
established and there is no need further to | 
refer to it. - 
Subject to the necessary affidavit being 
filed, there willbe judgment for the amount 
claimed: with costs on scale No.l and 
interest on decree at 6 per cent. 
à. N, A, i Order accordingly. 


EE 


LAHORE HIGH COURT, 
“MISGELLANEOUS First Urvin APPRAL No, 960 
: oF 1925. ; 
May 25, 1927. 

Present:—Mr. Justice Tek Chand. 
Firm MOTI RAM-PREM CHAND ANp 
PARS RAM -—CREDITORS— APPELLANTS 

NK versus 
Fiem KEWAL RAM DHARAM CHAND— 
_(Crepitoxss) ASHAQ HUSSAIN SHAH— 

(Destor) AND Tar OF FICIAL REOEIVER 
i _ — RESPONDENTS. p 

Provincial Insolvency Act (V of 1920), ss. 10, 28 (2) 
—Appeal from order of adjudication— Receiver, whe- 
ther necessary party—Inability to pay debts, whether 
condition precedent to adjudication—Assets exceeding 

. liabilities, effect of—Statutory restriction on powers 
of alienation, effect of—Appeal—Power of Court to 
implead new parties after limitation—Civil Procedire 
Code (Act V of 1909), 0. XLI, r. 20—Punjab Alie- 
nation of Land Act (XIII of 1900), scope of. 

The Keceiver in insolvency is not a necessary party 
to appeals against orders of adjudication. jp, 57] 
col! 1] 

Jaganath 
relied on. 

In re Haroon Mahomed (1), Karsandas v. Maganlal 
(2), Jhabba Lal v. Shib Charan (3) and In re Webber 
Ex parte Webber (4), distinguished. 4; 

Under O. ALI, r. 20, Civil-Procedure Code, a person 
who wasa party to the proceedings in the Court 
below may be added as a respondent though the 
time toappeal against him has expired. The Law 
of Limitation does not affect the powers of the Court 


Marwari v. Kalachand Banerjee (1), 


- to implead such porsons,: [p. 674, ool, 2.1 
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Shahab Din v. Miran Bakhsh (8), Girish Chander 
Lahiri v. Sasi Sekhareswar Roy (9), Deokaran v. 
Nathu (10), Amar Singh v. Kanshi (11) and Sawani v. 
Jiwan (12), relied on. 

Under s.10 ofthe Provincial Insolvency Act of 
1920, a debtor cannot be adjudicated an- insolvent 
unless he makes out a prima facie case to the satisfac- 
tion of the Court that he is unable to pay his debts. 
[p. 574, col. 2.|- . 

Where a debtor applies to be declared an insolvent. 
and shows that his assets exceed his liabilities, he 
must show also that by the sale of his interests or 
after realization of his assets a sum would not be 
secured which would enable him to pay his debts in 
full. [p. 575, col. 1] 

The fact that a debtor isa member ofan agricul- 
tural tribe and that his power to alienate his landed 
estate is restricted in certain respects by the Punjab 
Alienation of Land Act has no bearing on the decision 
of the question whether he is unable to pay his debts. 
(p. 575, col. 2; p. 576, col. 1.] 

Barkat Alt v. Guranditta (17), Haidar v. Fatteh 
Khan (19) and Ladha Singh v. Ahmad Yar (20), 
applied X 

Miscellaneous first appeal from the order 
of the District Judge Jhang at Sargodha, 
dated the 10th January, 1925. 

Mr. Amar Nath Chona, for the Appellants. 

Mr. Mukand Lal Puri, for the Respond- 


ents. 


JUDGMENT.—Ashaq Hussain Shah, 
‘respondent No.1, applied to the District 
Judge, Sargodha, under s. 7 of the Provincial 
Insolvency Act to be adjudicated an insol- 
vent. In his application he estimated his 
total liabilities at Rs. 13,640 and his assets 
at Rs. 48,263-12.0 consisting of agricultural 
land which he himself valued at Rs. 45,000, 
a house worth Rs. 110 and moveable pro- 
perty and  outstandings valued at 
Rs. 3,153-12-0, The immediate cause for 
his making the application was stated to 
to be that twoof his creditors had applied 
for his arrest in execution of decrees,zwhich 
had been obtained against him for an ag- 
gregate sum of . Rs. 1,575 only and which 
he alleged he was unableto pay. A list of 
22 creditors to whom Rs. 13,640 was said to 
be due, was filed with the application. Of 
the creditors, seven appeared and support- 
ed the debtor’s application while four con- 
tested it, alleging thaton his own showing 
_ the debtor's assets far exceeded his alleged 
liabilities and that he was obviously able to 
pay his debts, The other creditors did not 
appear. ; 

The learned District Judge in a brief 
judgment, relying on (a) the applicant's 
statement on oath that he was unable to dis- 
. charge his liabilities ;. (b) the admission of 
seven of the creditors. who had supported 
the application; and (e) the fact that the two 
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creditors had actually applied for his arrest 
ìn execution of their decrees, came to the 
conclusion that the applicant was unable to 
pay his debts. He accordingly passed an 
order adjudging the debtor an insolvent, 
and appointed one Nazar Hussain Shah 
Receiver of the estate. 

Against this order of adjudication the ap- 
pellants, who are some of the creditors, have 
preferred this appeal which is opposed by 
the debtor Ashag Hussain Shah only. The 
other respondents, though served, have not 


appeared. 


A preliminary objection has been raised 
by the learned Counsel for the contesting 
respondent that the appeal cannot proceed 
as Nazar Hussain Shah, who had been ap- 
pointed Receiver of the estate by the lower 
Court, has not been impleaded as a party 
respondent. It is pointed out that in the me- 
morandum of appealas originally presented 
the only persons arrayed as respondents 
were the insolvent and seven of the credi- 
tors, though subsequently on the appellants’ 
application the Official Receiver of Sargo- 
dha was brought on the record. But this 
was (it is urged) a meaningless proceeding 
as the Official Receiver of Sargodha had 
nothing to do with this insolvency, the per- 
son actually appointed as Receiver being 
Nazar Hussain Shah, who had not been im-. 
pleaded up to the date of the hearing, even 
though several opportunities had been given 
to the appellants to amend the memoran- 
dum of appeal, Counsel for the appellants ad= 
mitsthat the Official Receiver of Sargodha was 
impleaded by mistake and that Nazar Hus- 
sain Shah’s name has not yet been placed on 
the recordas aparty. He, however, contends 
that the appeal being one against the order 
adjudicating respondent No. las an insolv- 
ent, the Receiverappointed by thelower Court 
was not a person interested in the appeal 
and was not a necessary party to it. It is 
argued that the omission to implead him is 
not fatal to the hearing of the appeal. For 
the contesting respondent it is urged that 
from the moment of Nazar Hussain Shah's 
appointment as Receiver the estate of the 
insolvent vested in him and thenceforward 
he represented the entire body of creditors 
and, therefore, his presence on the record 
was essential for the proper decision of the- 
appeal. It has, however, been conceded by 
the respondents’ learned Counsel that there 
is no specific provision in the Provincial 
Insolvency Act requiring a Receiver to be 
made a party to an appeal in which the very 
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order of adjudication (as a consequence of 


which the Receiver was appointed), is in 


question. Sofaras I am aware, the uni- 
form practice of the Punjab Ohief Court 
and of this Court has been that a Receiver 
is not considered a necessary party to ap- 
peals against orders of adjudication. Re- 
cently the point was specifically raised in 
Firm of Deviditta Mal v. Harbhagwan, 


Civil Appeal’ No. 2640 of 1925, before Jai 


Lal, J.,and the learned Judge held that the 
appeal could proceed in the absence of the 
Receiver from the appellate record. Mr, 
. Mukand Lal Puri, however, suggests that 
this practice is not legal and he relies 
on certain English and Indian authorities, 
which he says, support his contention and 
which are also cited at page 281 of Mr. Rus- 
tomji's valuable Commentary onthe Pro- 
vincial Insolvency Act, to support the re- 
mark that “in an appeal against an adjudi- 
cation order, the Receiver is a necessary 
party.” 


The first of these is In re Haroon Ma- 
homed (1) in which on the applica- 
tion of the petitioning creditor a certain 
firm trading under the name and style of 
Haji Mitha Cassum, having nine persons 
as its partners was adjudged insolvent 
under s. 9 of the Indian Insolvent Debtor's 
Act (11 &12 Vict. e. 21). Shortly after the 
passing of the order of adjudication, one 
Haroon Mahomed applied to the Court stat- 
ingthat he was not and had never been 
a partnerin the insolvent firm, and that it 
be declared that the adjudication order did 
not affect him. A Rule nist was issued by 
the Oommissioner. in Insolvency, calling 
upon the petitioning creditors and all 
other crediters of the said insolvent to show 
cause why the order of adjudication should 
not be revoked orset aside sofar as the 
applicant was-concerned. After. inquiry 
the Rule was discharged and the order of 
adjudication confirmed. Against these 
orders Haroon Mahomed preferred an 
appeal to the Appellate Bench of the High 
Court impleading the petitioning credi- 
tors- only as respondents. Before the 
hearing ofthe appeal, however, he bought 
off these petitioning creditors and conse- 
quently thelatter withdrew their opposition, 
On thie, a number of persons from amongst 
the other scheduled creditors came forward 
and appliedto be made parties to the appeal. 
This application was opposed by the ap- 


(1) Ad B. 189; 7 Ind, Doo, (Mi 6) 584 < 
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pellants but was supported by the Official 
Assignees. The learned Judges held that 
in these circumstances the other creditors 
were entitled to be placed on the record 
and heard in support of the lower Court's 
order. The question whether the Official 
Assignee was a necessary party was not 
discussed or decided, nor is it clear from the 
report at what stage and at whose instance 
was heimpleaded. All thatis mentioned is 
that at the close of the hearing the Official 


` Assignees asked for his costs on the ground 


“that he wasinterestedin the appeal and 
was bound toappear,” and the Court grant- 
ed him costs. The point now before us does 


‘not seem to -have been directly raised, nor 


is there auy discussion or definite decision 
on ib. Moreover, the facts of the case were 
very peculiar. As already pointed out, a 
firm consisting of nine partners had been 
adjudicated insolvent, and the person who 
was contesting the order of adjudication 
was oneofthem. The other eight partners 
do not appear to have beenimpleaded. For 
these reasons, the case does not seem to be 
of much assistance to us. l : 

The next ruling referred to is Karsandas 
v. Maganlali (2) which alsois a case under 
the Indian Insolvent Debtor's Act. There, 
on the application of some of the creditors 
the appellant had been adjudicated an in- 
solvent by a Judge sitting on the Original 
Side of the High Court. Against:this order 
the insolvent had preferred an appeal to 
the Appellate Bench and at: the hearing of 
the appeal a preliminary objection was 
taken on behalf of the petitioning creditors 
that the appeal could not proceed as the 
Official Assigaee had not been impleaded 
as a party. The objection was, however, 
overruled by Jenkins, O. J., and the appeal 
allowed to be heard. Here, again, there is 
no discussion on the point but the decision 
so faras it goes supports the appellants 
rather than the respondent. 

The third case cited is Jhabba Lal v. 
Shib Charan (3). That was an appeal by the 
petitioning creditors against an order of the 
Insolvency Court rejecting their application 
for attachment of certain property which 
they alleged belonged to the insolvent but 
which the Court had, on objection by the 
sonsof the insolvent, declared to be the per- 
sonal property of the latter. It was held 
that the petitioning creditors had no locus 
standi to file an appeal against this order, 


(2) 26 B. 476; 4 Bom. L. R., 94. 
(3) 37 Ind. Cas; 76; 39 A, 162; GALI 
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This case has obviously no bearing on the 
point before us. 

“Mr. Mukand Lal, however, places much 
reliance on In re Webber, Ex parte Webber 
(4), where it was held by the Court of Ap- 
peal that notice of au appeal against a re- 
ceiving order must in every case be served 
on the Official Receiver within the timé 
limited by the rules for service on the peti- 
tioning creditor. Itis, however, clear from 
a perusal of the judgment of Cave, J., who 
had upheld the preliminary objection in 
the Divisional Court, aswell as the judg- 
ments delivered on appeal by Lord Hsher, 
M. R., and by Lindley and Lopes, L. JJ. 
that the decision proceeded upon the 
peculiar provisionsof O. LVITI, r. 2 ofthe 
Rulesof the Supreme Court, and on the 
Rule of Practice which had been laid down 
by the Divisional Court in England for 
guch cases. Order LVIII, r. 2, provides 
that the “notice of appeal shall be served 
upon all parties directly affected by the 
appeal, and it shall not be necessary to 
serve parties not so affected; but the Court 
of Appeal may -direct notice of the appeal 
to be served on allor any parties to the 
action*or other proceeding, or upon any 
person not a party *™ Both, the 
Master of the Rolls and Lindley, L.. J., 
observed that it was doubtful whether a 
Receiver in bankruptcy could be held to 
be party “directly affected” within the 
meaning of the aforesaid Rule, but they 
decided thatunder the r. 2 the Divisional 
Oourt was empowered to direct notice of 
the appeal to be served even ona person, 
who was not a party to the proceedings. 
They further held that the Divisional 
Court was entitled to make its own rules 
for theimpleading of parties and it could 
not be said that in that particular case 
the rule framed by that Court, on which 
Cave, J., had relied, wasin any way un- 
reasonable or improper. Itis thus clear 
that this ruling is no guide for the Indian 
Courts in hearing appeals against the 
orders of the adjudication passed under the 
Provincial Insolveney Act. In the Indian 
Civil Procedure Code there exists no rule 
corresponding to r. 2of the LVIJIth Order 
of the Rules of the Supreme Court, nor 
am I aware of any rule to this effect 
having been framed by the Lahore High 
Court under its rule-making power. In 
praetice, the Receiver has never been, as 

2 (1890) 24 Q. BeD. 313; 59 L, J. Q.B. 681; 6 L, T, 
486; 38 W, Ri 195; 6 Morxall 843; 
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already stated, considered a necessary party: 
to appeals before the High Court or the late 
Ohief Court. 

Mr. Mukand Lals main argument, how- 
ever, is basedon ss. 28 (2) of the Provincial 
Insolvency Act which lays down that “on 
the making of an order of adjudication 
the whole of the property of the insolvent 


shall vest in the Court or in a Receiver as 


hereinafter provided, and shall 

divisible among the creditors + , 
Ib is argued that as under this section the 
whole of thə property of the insolvent 
vests in the Receiver and he represents not 
only the insolvent but aleo the entire body 
of creditors, he is the person most interest- 
ed in the result of the appeal and is, there- 
fore, a necessary party to it. I have given 
such careful thought and anxious considera- 
tion to this argument and have reached 
the conclusion that the provisionsof this 
section, instead of supporting the conten- 
tion of the learned Counsel, are really 
against it. In order to examine the sound- 
ness of this argument itis necessary to 
refer to certain provisions of the Provin- 
cial Insolvency Act. Section 27 lays down 
that if the Court does not dismiss the 
petition it shall make an order of adjudi- 
cation, In s. 28 (2) itis provided that on 
the making ofan order of adjudication the 
whole of the property of the insolvent 
shall vest in the Court or ina Receiver as 
hereinafter provided. Section 56 empowers 
the Court to appointa Receiver for the pro- 
periy of the insolvent either at the time of 
the order of adjudication or at any time 
afterwards, and it is stated that “euch pro- 
perty shall thereupon vest in such Keceiv- 
er.’ This is followed by s. 58 which lays 
down that where no Receiver is appointed, 
the Court shall have all the rights, and. 
may exercise all the powers conferred on 
a Receiver under this Act. An examina- 
tion of these sections of the Act makes it 
clear that on adjudication the property of 
the insolvent vests in the Court; and the 
Court may or may not, as it thinks fit, 
appoint a Receiver to take charge of the 
esiate of the insolvent. It may administer 
the estate itself or it may decide to exercise 
these functions through a Receiver. Ifand 
when the Court chocees to delegate its 
functions relating to the administration of 
the estate to a Receiver, then and not till 
then does the estate vest in the Receiver. 
The Receiver has no independent status of 
hia own. He is merely an official of the 


become 
:k 19 
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Gourt, the hand through which the Court 
chooses to act. The property primarily 
vests in the Court, and it is only by 
virtue of the delegation of its powers by the 
Court to him that the Reecsiver is vested 
with the estate. Seain this connection the 
remarks of Lo Rossignol, J., in Pirthi Nath 
v. Basheshar Nath (5) and also the decision 
of the Madras High Courtin Official Receiver 
of Trichinopoly v. Somasundaram Chettiar 
(6). Ifthisis the correct legal position, 
then it cannot be argued simply because 
under certain circumstances the property 
of the insolvent vests in the Receiver for 
certain purposes, he is a person interested 


in the result of the appeal and is a neces- 


sary party to it. For otherwise in cases in 
which the Court does not choose to appoint 
a Receiveror where an appeal against the 
order of adjudication is preferred before a 
Receiver is appointed under s. 58, it would, 
by parity of reasoning, be necessary to im- 


plead the Court ag a patty to the appeal. 


Tais position, however, is absurd on the 
facaol it- No body would be heard to 
argua that in such a case the appeal cannot 
proceed because the Court, which passed 
the order of adjudication and in which the 
property vests, had not been impleaded as 
a party respondent. This. point is promi- 
nently brought outin thedecision of the 
Calcutta High Court in Jaganath Marwari 
v. Kala Chand Banerjee (7), the reasoning 
and conclusionsof which have my respectful 
concurrence. 

. On general principles, also, the objec- 
tion is untenable as the ordinary rule is 
that in an appeal only those persons need 
be impleaded, who were necessary parties 
in the Court below and -who would be 
affected by the order passed on appeal. Here 
the Receiver was not and could not have 
been aparty to the proceedings in the trial 
Court resulting in the order of adjudication. 
Further as pointed out already, the very 
appointment of the Raceiver is dependent 
upon the order of adjudication and for this 
reason also hisabsence from the record is 
not fatal defect to the hearing of this appeal 
in which the validity of this order itself 
is under consideration. I would, therefore, 
overrule this preliminary objection. 

= Mr. Mukand Lal next argued that there 
Was another defect in the appeal by reason 


5) 69 Ind. Cas. 403; A. I, R. 1924 Lah, 331. 

(6) 34 Ind. Cas. 602; 30 M. L, J. 415. 

(7) 86 Ind. Cas, 1042; 41 O. L, J. 280; 290, W. N, 
771; A, I R, 1925 Oal, 785, 
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of which the appeal could not proceed. 
lio poiated ouf that in the memorandum 
of appeal as originally presented on the 
20ih April, 1925, fifteen persons were shown 
as appellants. On the 5th January, 1926, 
when the case came up for hearing before 
Mr. Justice Broadway, it was objected on 
behalf of the respondents that Mr. Amar 
Nath Chona, woo had presented the 
appeal, had been instructed by two creditors 
only and that he had no-rigat to present 
the appeal on behalf of the others. Mr. 
Amar Nath Chona offered the explanation 
that hisclerk had by mistake made the 
other thirteen creditors as appellants, 
though really they should have been im- 
pleaded as respondents. The case was 
accordingly adjourned, on payment of 
costs tothe objecting respondent, to allow 
Mr, Chona an opportunity to amend the 
appeal. An applic3tion wasin due course 
presented, praying that the memorandum 
of appeal be: corrected and these thirteen 
persons added as respondents. After certain 
intermediate orders which it is not neces- 
sary to mention here, this application was 
granted on the l5th July, 1926, and the 
thirteen persons were entered as rspond- 
ents, Mr. Mukand Lal argues that as these 
persons were actually implaaded as re- 
spondents more than six months after the 
order under appeal had basen passed, the 
appeal was barred by time against-them 
and being defective by reason of their 
absence from-the record ought tobe dis- 
missed. Itisclear from the narrative of 
facts as given above that these persons 
were shown as appellants by a pure over- 
sighton the part of the appellants’ Counsel 
and on his offering an explanation to this 
effect the learned Judgs directed these 
persons tobe made respondents. Now, it 
is quite clear that under O. XLI, r. 20, 
Civil Procedure Code,a person who wasa, 
party to the proceedings in the Court below 
may be added asa respondent, though the 
time to appeal against him has expired. 
The Law of Limitation does not affect the 
powers of the Court to implead such per- 
sons: see Shahab Dinv. Miran Bakhsh (8), 
Girish Chander Lahiri v. Sast Sekhareswar 
Roy (9) and Deokaran v. Nathu (10). The 
question has recently been fully discussed 


(8) 25 Ind. Cas. 519; 79 P, R. 1914; 268 P, L. R. 1914} 
69 P. W. R 1914, : 


(9) 33 0. 329. . 
(10) 63 Ind, Oas, $52, 
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by Broadway, J. in Amar Singh v. Kanshi 
(11)and by Campbell, J., in Sawani v. Jiwan 
(12). I, therefore, hold that there is nò force 
in this objection also and overrule it. 
On.the meritsof the. appeal the ‘sole 
question forconsideration is whether having 
regard to the provisions of ss. 10 and 24 of 
the Provincial Insolvency Act Vof 1920 
the debtoris, on the facts as stated or 
proved by him, entitled topresent a petition 
for adjudication as an insolvent. In order 
to properly appreciate the correct position 
In respect of this matter under the 
existing law, it is necessary to em- 
phasize the very material alteration that 
ey effected in the law by the Act of 
Section 6 (3) of the former Act (III of 1907) 
was as follows:— 
_ “The debtor shall not be entitled to present 
an insolvency petition unless 
' “(a) his debts amount to five hundred 
Tupees; or 
_ “(b) hehas been arrested or ‘imprisoned 
ln execution of the decree of any Oourt for 
the payment of money; or 
‘(c) an order of attachment in execution 
of such a decree has been made, and is sub- 
Bisting against his property.” 


_ It willbe noticed that under that section 
it was not necessary for the debtor to 
allege or prove that he was unable to 
pay. bis debts, All that was necessary to 
“give hima right to apply for being ad- 
judicated an insolvent was to establish one 
or the other of the three conditions men- 
tioned in cls. (a), (b) and (c) above. If his 
debts amounted to morethan Rs. 500 or 
he had been arrested or imprisoned in 
execution ofa money-decree or his pro- 
perty was under attachment in execution 
of such a decree, the Oourt was bound to 
pass an adjudication order quite irrespective 
‘of thefact whether he was able to pay 
his debts or not. See the leading Privy Coun- 
cil judgment in Chhatrapat Singh Dugar 
v. Kharag Singh Lachmiram (13), Experi- 
ence, however, showed that this provision 
‘of the law was not suited for Indian 
‘gonditions and that dishonest debtors made 
improper use of the insolvency law .with 
ma view to getout of their just liabilities 


(11) 76 Ind. Cas, 285; A. 1, R. 1924 Lah. 629, 

.. (12) 108 Ind. Cas. 223, 

` (13) 39 Ind, Cas. 788; 44 O. 535; 21 M. L. T. 36; 15 A. 
U. J. 87; (1917) M. W, N. 100; 32 M. L. J. 1; 19 Bom. 

L, R. 174; 250. L. J. 215; 21.0, W, N, 497; 10 Bur, L, 

T, 25; 44 L A, 11 (P, 0.) l 


MOTI B4M-PREM CHAND Ù. KEWAL RAM-DHARAM OBAND, 


[105 I. O. 1927] 


even’ though they were really able to 
easily discharge them. In order to set 
right this defect and witha view to see. 
that the law does not lend itself to the 
devices of dishonest debtors,s. 6 (2) of Act 
III of 1907 was repealed and in the new Act 
V of 1920, s. 10 was enacted as follows:— 

“A debtor shall not be entitled to present 
an insolvency petition, unless he is unable to 
pay his debt and 

“(a) his debts amount to five hundred 
rupees; or 

“(b) heis under arrest or imprisonment in 
execution of the decres of any Court for the 
payment of money; or 
, “(c) an order of attachment in execu- 
tion of such a decréehas been made, 
and is subsisting, against his property.” 

It will be noticed thata very material 
alteration. was made to the section by the 
addition of the words ‘unless he is unable 
to pay his debts.” Under the present law, 
it is necessary for the debtor to establish 
both (|) that heis unable to pay his debts 
and (2) that either his debts amount to 
Re. 5U0 or he has been arrested or his pro- 
perty has been attachedin execution of a 
money-decree. It has now been made a 
condition precedent to the presentation of 
an insolvency petition bya debtor that 
he must show that he is unableto pay 
his debts and if he fails to satisfy the 
Court of hisinability to -pay his debts his 
petition must under s. 25 (2) be dismiss- 
ed: Section 10 has, however, to be read 
with the proviso to s. 24 (1) (a), which lays 
down that for the purpose: of proving his 
inability to pay his debts the debtor is re- 
quired tofurnish only such proofas will 
satisfy the Court that there are prima 
facie grounds for believing thesame and 
the Court, ifand when so satisfied, shall 
not be bound to hear any further evidence 
thereon. Inother words atthis stage the 
Court is not required tomake a detailed 
or lengthy enquiry into the alleged inabil- 
ity of the applicant to pay his debts. It 
is not intended that there should be a 
regular trial of this matter at the very 
outset. But atthe same time itis neces- 
gary thatthe debtor must make out 4 
prima facie case tothe satisfaction of the 
Court as to hisinability to pay his debts, 
The onus to prove all the essential condi- 
tions, required under s. 10 lies on him, 
otherwise he has no locus standi to apply 
and his application must be dismissed, 
Goshain Gobind Prasad Gir v, Kishun Laki 
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Dhokri (14) and Lakhshminarayana Atyar 
v. Subramaniya Aiyar (15). 

Now, canit be said that in this case 
the respondent has made out a prima facie 
case of his inability to pay his debte? In 
my judgment on an examination of the 
contents of his petition and the other facts 
on therecord, the question can only be 
answered in the negative. It is no doubt 
true that the respondent boldly asserts that 
he is unable to pay his debts and a few of 
his creditors; who represent only a small 
fraction of his alleged total indebtedness, 
support him, but the details of his assets 
and liabilities as given in his own petition 
instead of showing his inability to pay his 
debts lead to exactly the opposite conclu- 
sion. He values his property at Rs. 48,000 
and states that the debts due by him are 
Rs. 13,000 odd only. He does not allege that 
his a33ets are locked up in investments for 
which there is no market or that they are 
otherwise incapable of realization. ` 

Assuming—and at this stageit must be 
so assumed—that his liabilities are correct- 
ly statedin the petition, his property is 
according to his own valuation worth nearly 
four times of what hestates he owes to his 
creditors. The rule of law applicable to 
such & case is thus stated by Singhal at 
page 73 of his treatise on the Law of Insol- 
vency in British India:—“Under ss. 10 and 
24 of the Provineial Act the debtor should 
only prove that he is unable to pay his debts. 
Where a debtor applies to be declared an 
insolvent and shows that his assets exceéd 
his liabilities, he must show also that by the 
sale of his interests or after realization of 
his assets a sum would not be secured which 
would enable him to pay hisdebts in full.” 
As pointed out by Harrison, J., in Dad Khan 
y. Chandi Ram (16) a case which is very 
similar to the present one ‘where the debtor 
himself shows the value of ‘his’ property 
as five times the total of his debts, it is 


obvious that he is net unable to pay his- 


debts under s. 10 of tne Provincial Insolv- 
ency Act. He could either sell a fraction of 
his land to an agzriculturist or he could 
charge a larger fraction in order to raise 
the necessary funds. -Counsel contends 
that itis the duty ofthe Insolvency Court 
to pass an order of adjudication and then 
tə make arrangements for farming a portion 


(14) 69 Ind. Cas, 622; A. I. R. 1924 Pat 166, 

(15) 73 Ind. Cas. 74; (1923) M, W. N. 328; 45 ML, J, 
129; A. I. R. 1923 Mad. 585. 

(16) 89 Ind, Oas, 585; A, 1, R, 1925 Lah, 630, 
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ofthe land. Ifthe Insolvency Court can 
arrange to farm a portion of the land, 
the applicant can equally well arrange & 
lease of the same portion, The words in 
the section must, I think, be read as mean- 
ing what they say, andifa man has on his 
own showing marketable property of an 
infinitely greater value than his outstand- 
ing debts, heis clearly able to pay them.” 
In that case as here, the debtor was an 
agriculturist owning large property compris- 
ing land‘of the value of Rs. 44,000 and 
mileh and plough cattle, ete. He had 
applied to be adjudicated an insolvent on 
the ground that he was unable to pay his 
debts amounting to Rs. 9,000. The applica- 
tion was granted by the District Judge but 
the order was set aside by the High Court 
There is no doubt that in such cases the 
debtor is able to pay his debts, but he is 
not desirous of doing so. Such a person 
is, Obviously, not entitled to apply for ad- 
ee as an insolvent under s. 10 of the 

ck, : 

Mr. Mukand Lal Puri, asa | 
contended that the respondent in ie ae. 
was a member of an agricultural tribe and 
that his power to alienate his landed estate 
was by Statute restricted and that there- 
fusal of his application for adjudication 
as an insolvent would nullify the provisions 
of the Act, I, however, fail to see the force 
of these contentions. The fact that the 
debtor's power of alienation is in certain 
respects restricted is a wholly immaterial 
circumstance, In Barkat Ali y, Guranditta 
(17) a similar argument was put forward 
before Coldstream, J., and rejected. There 
the debtors alleging that their debts 
amounted to Rs. 2,100 and that they were 
unable to pay their debts patitioned to 
be adjudicated insolvents, It was found 
that they were occupancy tenants and that 
their occupancy rights could be mortgaged 
for Rs, 2,500, which would be sufficient to 

It was, 
argued that under s, 56 of the Peover 
Tenancy Act the landlords’ consent was 
necessary before the occupancy rights held 
by the debtors could be sold and as the 


- landlords might have refused consent with- 


out assigning any reasons it could not be 


pa 
Judge held that 
shown that the landa 


their debts. The learned 
as it had not been 


lords had refused to allow alienation of the 


Occupancy rightsit could not be sai 1 th 
(17) 99 Ind, Cas, 997; 27 P, L, R, 422, ere 


576 . 
debtors were unable to pay their debts and 
he accordingly dismissed the application. 
‘The principle ‘underlying this decision 
‘fully applies to the present case and is a 
‘complete answer to the first part of Mr, 
Mukand Lal’s argument. Nor am I pressed 

. by the suggestion thatthe rejection of the 
‘petition of an agriculturist debtor in the 
‘circumstances stated above would defeat 
the object of the Punjab Alienation of 
‘Land Act. That Act merely restricts and 
in some cases prohibits the transfer of 
‘agricultural land by members of notified 
‘agricultural tribes to persons belonging to 
non-agricultural tribes. It was rob Jn- 
‘tended, nor does it purport to assist well-to- 
do agriculturist debtors who can easily 
‘discharge their liabilities but who are un- 
‘willing to do so, in escaping from their 
just obligations by getting themselves 
‘adjudicated insolvents, Nor “js- there any- 
‘thing in the Act, which is intended to 
prevent money-lenders from recovering 
‘sums justly due to them by any legal means 
in their power.” See remarks of: Robertson 
‘and Shah Din, JJ., in Jahan Khan v. Dalla 
“Ram (18), of Broadway, J., in Haidar v. 
“Fatteh Khan (19), and of Chevis, J., in 
` Ladha Singh v.. Ahmad Yar (20). I donot, 
“therefore, see that the Land Alienation Act 
"has any bearing on the decision of the 
‘point before me: The real question to be 
decided is whether the applicant is unable 
' to pay his debts and this he obviously is not 
on his own showing. 
“Wor the foregoing reasons, I am of 
"opinion that the contesting respondent was 
‘not entitled to present a petition for ad- 
 judication as insolvent and the order paesed 
“by the lower’Court granting his applica- 
' tion cannot be sustained. I would, there- 
' fore, accept theappeal, set aside the lower 
“Court's order and direct that the petition 
‘of respondent No, 1 for adjudication as an 
“insolvent be dismissed with costs in the 
‘trial’ Court. As the appellants were care- 
“les in drawing up their memorandum of 
“appeal, I would leave the parties to bear 
.* their own costs in this Court. l 
O ANA > - Appeal accepted. 
` (18) 142P. R. 1907; 48P. L. R.1908; 86 P.W. R, 


n R.1916. > 
(20) 60 Ind. Cas. 463. 
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MADRAS HIGH COURT. 
CiviL Suit No, 324 or 1925. 
- October 19, 1926. 

Present :—Sir Victor Murray Coutts 
Trotter, KT., Chief Justice, and Mr. Justice 
- Beasley. 

0. GOVINDARAJULU NAIDU— 

l PLAINTIFF 
versus 
Tue SEORETARY cr STATE For 


INDIA In COUNCIL—Deren vant, 

Civil Procedure Code (Act V of 1908), s. 18— 
Letters Patent (Mad.), cl. 12—Scizure outside Madras 
City of articles alleged to have been smuggled—Order 
of confiscation by Collector of customs, Madras— 
‘Suit in trover against Secretary of State—Cause of 
‘action, whether arises wholly or in part iù Madras 
—‘‘Hesides” or “carries on business’, applicability of, 
to Secretary of State-—Government of India Act, 
1915 (5 & 6 Geo. V, c. 61), 3. 106 (2)—Suit, whether 
relates to collection. of revenue —Jurisdiction of High 
Court, Original Side, to entertain suit, 

_ The plaintiffa trader in gold thread sold a certain 
quantity of gold thread to his constituents in Salem 
and Coimbatore and sent the goods from a place 
in South Arcot to those constituents by registered 
post. When they arrived at their respective destina- 
‘tions they were seized under the orders of the 
Inspector of Cuddalore Customs Circle, on the ground 
that they had been smuggled into British India 
and had not paid duty and were liable to be 
conliscated under ss, 12 and 13 of the Land Customs 
‘Act. The Collector of Customs to whom an appeal 
lay from the District Officer, made an order whereby 
he confiscated the goods and ordered their sale. 
The order was duly communicated to the Local 
Inspector who informed the plaintiff of the confisca- 
tion ofthe goods. The plaintiff then preferred an 
-appeal to the Governor-in-Council who dismissed:his 
appeal. In a suit by the plaintiff on the Original Side of 
the High Court, Madras, against the Secretary of 
ale for India for the return of his goods or their 
‘value : 
_ Held, (1) that inasmuch as the confiscation became 
‘complete in the: place where the seizure was carried 
out originally and not in Madras, no part of the cause 
of action arose within the local limits of the High 
Court; and evenif part of the cause of action arose 
«within the local limits, since no leave of Court had 
been ‘obtained, the suit as laid was not properly 
maintainable in the High Court; [p. 577, cols, 1 & 2; 
p. 579, cols. 1 & 2.] 

(2) that the Secretary of State could not be held to 
reside or dwell or carry on businees in Madras 
within the meaning of s. 19. Civil Procedure Code 
or cl. 12 of the Madras Letters Patent ; [p. 577. col. 2 

(3) that the suit related to a matter affecting the 
collection of revenue within the meaning of s. 106 (2) 
-of the Government of India Act though it bein the 
nature of a penalty and that, therefore, the Original 

Side of High Court had no jurisdiction to entertain 
the suit. [p. 578,‘col. 1.] 


The word “resides” in s.19, Civil Procedure Code, 
must be taken to refer to natural persons and not to 
-legal entities such as limited companies or- Govern- 

ments. The business intended by the section is a 

commercial businesa and not a business of Stata oy 
 Goyernment, [p. 577, col. 2; p. 678, col. 1,] 


af 
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Subbaraya Mudali v. Government (2), Daya Narain 
Tewary v. Secretary of State for India (3) and 
fodricks v, Secretary of State for India (4), relied 
on, l R 

Suit for the return of certain goods or 
fer their value. 


Mr. K. Narasimha Iyer, for the Plaintiff. 
The Advoeate-General, for the Respond- 
ent. 


JUDGMENT. 

Coutts Trotter, C. J.—The plaintiff 
brings this suit against the Secretary of 
State for india in Council in the following 
circumstances :—He made sales to custom- 
' ers in Salem and Coimbatore of a quan- 
tity ‘amounting in all to 100 mares of gold 
thread. The gold thread was despatched 
to the purchasers from a place called Nelli- 
kuppam in South Arcot and in transit it 
was seized by the Inspector-of Customs, 
Ouddalore Circle, who alleged that the gold 
thread had been smuggled into British 
“India and had not paid duty. The case 
for the plaintiff was that he kad bought it 
ultimately through a sub-purchaser from 
Messrs. Parry & Co., who had imported it 
from France and paid duty upon it. The 
Oollector of Oustoms to whom an appeal 
lay from the District Officer, or who rather 
had to affirm or disaffirm the action of the 
District Officer, made an order on the 
30th July, 1924, whereby he confiscated the 
goods andordered their sale, 
there was an appeal to the Governor-in- 
Council which was made by the plaintiff 
and was rejected. He now seeks the assist- 
ance of the ordinary Courts of the land 
to get his goods back or their value and 


he has brought this suit which’ is one of. 


trover against the Secretary of State on the 
ground that what was done amounted to 
a wrongfel conversion of his goods, hig 


case, ofcourse, being that the orders made . 


- were illegal inasmuch asin truth and in 
fact his goods never were smuggled at all. It 
seems to me that there are three difficulties 
that the plaintiff has not surmounted. In the 
first place, as he did not ask the Ocurt for 
leave to bring his suit on the Original Side 
of this Court, he is faced with this difficulty 
that he must show that his cause of 
action arose wholly in Madras, The goods 
never came to Madras except a very small 
portion by way of exhibit for the purpose 
of this case, and if any wrong was-done it 
was done by the seizure. and detention of 
the goods in Salem or Coimbatore or Cud- 
Galore and the only step in the whole 


a7 


Thereupon - 
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transaction that can be suggested to have 
been performed within the Madras jurisdic- 
tion is the order of the Collector of Cus- 
toms confirming the seizure and directing 
the goods to be retained at Cuddalore. 
It séems to me quite impossible to say 
that that really was an effective dealing 
with the goods. Ifthe seizure of the goods, 
was tortious it, no doubt, made the Collec- 
tor of Oustoms a tort-feasor, but that is 
quite a different proposition from saying 
that, because owing to something he did 
in Madras he was a tort-feasor and had 
allied himself with tort-feasors, in Oudda- 
lore, that makes the tort in any sense com- 
mitted in Madras. That would be enough 
to dispose of this case, but two other points 
were raised and I think it right to deal with 
them, 

In the first place, it is said that, apart 
from any question of the place in which 
the wrong was committed, this case can ‘be 
brought within the meaning of s. 19 of the 

Code of Civil Pronedure in its second half 
which provides a jurisdiction “if the 
defendant resides or carries on businesa 
or personally works for gain within the 
local limits of the jurisdiction ” of the Court 
in question. It is said hére that the Sec- 
retary of State for India, which must be 
taken to be a paraphrase for the Madras 
Government, carries on business within the 
limits of the jurisdiction of this Court, as 
the Head-Quarters of the Madras Govern- 
ment is situated’ in Fort St. George. 
Similarly I suppose’it would have to be: 
contended that at some time or other juris- 
diction would. be conferred upon the Sub- 
ordinate Judge’s Court of the Nilgiris, be- 
cause during certain parts of the year the 
Head-Quarters of the Madras Government 
is at Ootacamund. In my opinion the 
words of the section do not cover the case 
of Government at all. The only doubt: I 
had was with regard to the word ‘resides’ 
occurring in the section. I was inclined 


"ta the view at one time that Government 


must be said to “reside” in the -place 
where its official Head-Quarters are locat-. 
ad, but on consideration I think that the 
word “ resides” must be taken: to refer 
to natural persons and not to legal entities 
such as Limited Companies or Governments, 
With regard to Limited Companies, they, 
of course, will be covered by. the words 
‘carries on business’ and it was very strenu-~ 
ously argued that, the business of Govern~ 
ment being ‘to govern, Government must 
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“be deemed within the meaning of the sec- 


tion to carry on business at its Head-Quar- 
ters. In my opinion the werds that follow 


in the alternative “ or personally works for | 


gain" show that the business intended by 
the section isa commercial business and 
not a business of State or Government. 

The result will be one that really works 
` no hardship. Thereis alwaysa jurisdiction 
given within the local area where the wrong 
was done and it would’ have been perfect- 
ly open to the plaintiff here to sue 
the Secretary, of State either in Salem 
‘or in -Coimbatore or in Ouddalore— 
wherever the goods were in fact taken 
out of his possession. He has not 
chosen todo so. He has chosen to bring 
a suit on the Original Side of this Court 
without even taking the trouble to apply 
for leave on the ground -that part of the 
cause of action arose within its jurisdic- 
tion. 


Finally, the point is taken on behalf of 
the Secretary of State that this is a matter 
affecting the revenue and that s.106 (2) 
_ of the Government of India Act covers the 
matter. Oa that subject, I have nothing to 
“add to what Isaid in my own considered 
judgment which is reported in Best & Co., 
- Ltd. v. Collector of Madras (1) where I had 
to consider all the decisions affecting this 
matter and came to the conclusion that, 
however antiquated the section is and how- 
. ever useless according to present conditions, 
so long as it was allowed to stand in the 


Statute Book it must be given effect to and - 


, the effect is this, that in matters affecting 
the revenue the Original Side of this 
Court and that side alone is debarred from 
- interfering in revenue matters. The section 
came to birth, nearly 100 years ago, when 
there was a conflict of jurisdiction between 
the Sudder Courts and the High Courts. 
That conflict has utterly vanished and 
there is no justification whatever for pre- 
serving this antiquated fossil on the Sta- 
tute Book; but there it is, and so long as 
it is there we have to abide by it. lam 
quite clear thatthis is a matter affecting 
the collection of revenue thoughit be in 
nature of a penalty and that, therefore, this 
Court has no jurisdiction to entertain the 
suit on that ground. For all these reasons 
I am of opinion that the plaintiff's suit 
is demurrable and must be dismissed with 
costs, 


(1) 48 Ind, Cas, 790; 35 M. L, J. 23, 
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Beasley, d.—The plaintiff who trades 
in gold thread sold 100 mares of gold 
thread to his constituents in Salem and 
Coimbatore and sent them to those consti- 
tuents by registered post. When they ar- 
rived at their respective destinations they 
were seized under the orders of the inspec- 
tor of Cuddalore Customs Circle, who also 
sent a notice tothe plaintif calling upon 
him to show cause why the goods so seized 
should not be confiscated under ss. 12 and 
13 of the Land Customs Act. I think it 
would be well to explain what the proce- 
dure is. The local Inspector, where the 
goods seized are of the value of Rs. 250 
or. under, is empowered either to order 
those goods to be returned to their owner 
or to confiscate them if hethinks a good 
case for confiscation has been made out. 
Where the goods are of more than the 
value of Rs. 250 he can order them to be 
returned. He has full power to do so if 
he thinks that they are goods which ought 
never to have been seized, but he cannot 
make an order of confiscation; he has to 
refer the matter to the Oollector of Cus- 
toms at Madras, who either confirms the 
seizure by making an order of confiscation 
of the goods of orders their return to their 
owner. From this order of the Collector 
of Customs in Madras there is:an appeal 
to His Excellency the Governor-in-Coun- 
cil. The plaintiff having received a notice 
calling upon him to show cause why his 
goods already seized should not be confis- 
cated duly appeared before the Local Ins- 
pector but notwithstanding his appearance 
and his contentions the local Inspector 
referred the matter to the Collector of Cus- 
toms, Madras. In view of the prccedure 
I have already referred to, it is obvious 
that the action of the local Inspector in 
refeiring the matter to the Oollector of 
Madras, indicates that, had the value of 


. the goods been Rs. 250 or under, he him- 


self would have made the order confiscat- 
ing them. The Collector of Customs, 
Madras, made an order confiscating the 
goods and this order was duly communi- 
cated to the local Inspector who informed 
the plaintiff of the confiscation of the goods, 
The plaintiff then preferred an appeal to . 
the Governor-in-Council who dismissed 
his appeal. The plaintiff now claims the 
return of the goods or their value from the 
defendant. 


fwo preliminary objections are taken 


“by the defendant to the jurisdiction of thig 


579. 

‘been brought here for the purpose of being - 
exhibited in this suit. The plaintiff can- 

not be heard to say that the seizure was 

lawful because in his plaint he describes ` 
it as unlawful and the whole basis of his- 
claim must be wrongful seizure. The 

seizure here cannot be right and’ the’ 
confiscation wrong. Either theseizure and ` 
the order for confiscation were right or- 
both were wrong, For the purpose of up- ' 
holding the objection on this part of cl. 12 
of the Letters Patent it is only necessary ` 
to hold that only a-part of the cause of. 
action arose ouside the local limits of 
this High Court. For the reasons I have 
already stated I have no difficulty what- 
ever in so holding.. | 
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Court to try the plaintiff's suit. One is 
to the territorial jurisdiction and tha other 
is, by reason of s. 105 (2) of the Govern-- 
ment of India Act, 1915, the High Courts : 
may not exercise any original jurisdiction 
in any matter concerning the revenue or- 
concerning any act dona or ordered to be 
done in the collection thereof accord- 
ing to the usage and practice of the 
country or the law for the time being 
in force; and it is contended that this 
is a matter concerning the revenue or 
is an act done or ordered to be done 
in the collection of it. With regard to the 
first objection the point is whether the 
cause of action arose wholly within the 
local limits of this High Court or in part. 
Olearlyif no part of the cause of action 
arose within the local limits of the High 
~ Court the objection founded on the earlier 
part of the cl. 12 of the amended Letters’ 
Patent is. well-founded and even if part of 
the cause of action arose within the local 
limits it is equally well-founded because 
the leave of the Court to sue here must 
first have been obtained and no such leave 
has been obtained. The plaintiff's conten- 
tion here is that the suit is for conversion 
of his goods and that the act of conversion: 
was the order for the confiscation of his 


The next contention is that. even so he 
can sue by reason of the latter part of: 
cl. 12 of the Letters Patent, which is:- 
“or if the defendant shall dwell or carry: | 
on business or personally work for gain: - 
within those limits.” 


It is contended that the defendant both 
dwelt and carried on business here at 
the commencement of the suit and in 
support of this contention the plaintiff has’ 
cited the decision of a Bench of this Court: 
in Subbaraya Mudali v. Government (2). In: 


goods made here in Madras by the Oollector 
of Oustoms. He could have sued for 
damages for the wrongful seizure of his 
goods, In such a case he must have pre- 
ferred his suit in the Mofassil Oourt in the 


place where the goods were seized; or he 


could haye sued fordamages both for wrong- . 


ful seizure and for conversion or as here 
sued for conversion only; but in the latter 
case to allege that the tort was wholly com- 
“mitted in Madras seems -to me to be 
opposed to obvious facis. The goods were 
seized outside the local limits of this Court. 
Without such seizure no order for confisca- 
tion could have been made by the Collector 
of Oustoms, Madras, The first essential 
was tkis seizure, What was it that was 
required to make that seizure effective? 
The confiscation order of the’ Collector of 
Oustoms, Madras, and even that seizure 
was not made effective until the order of 
‘ confiscation of the goods was received by 
the local Inspeetor-in the Mofassil. The 
confiscation then became complete in the 
place where the seizure was carried out 
originally and notin Madras, The goods 
“were never at any timein Madras except 
for a small portion of them which have 


. tary of State for India in Council. 


that case it was held that under cl. 12 of 
the Letters Patent the Government must 
be considered as carrying on business at 
the place where its members exercise all 


_the functions of Government, that is, in’ 


Madras. But even in that case the word: 
“dwell” was considered inapplicable to the 
Government. On the other handin Daya 
Narain Tewary v. Secretary of State for 
India (3) it was held bya Bench that the 
words “carrying on business or personally 
work for gain” are inapplicable to the Secre- 
At page 
273* in the course of this judgment Mitter, 
J., says: “that the word ‘business’ in c. 12 of 
the Letters Patent was used in a restricted 
sense isalso indicated by the words ‘per- 
sonally work for gain’ to be found in the 
same section. The latter words would be 
unnecessary if the word ‘business’ had 


- been intended to be used in an unrestrict= 


ed sense." i | 
“And with that statementI am in entire 


agreement. In my view the Government 


(2) 1M. H. O.R. 286, 


(3) 14 C. 258; 7 Ind. Dee. (N. 8.) 170, 
*Page of 14 O,—[d.] aji = 


L 
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cannot be said to be carrying on business 
within the meaning of the word in that 
clause of the Letters Patent. This decision 
in Daya Narain Tewary v. Secretary of 
State for India (3) was followed in Rodricks 
v. Secretary of State for India (4). We are 
not here bound by the decisionin Subbaraya 
Mudal, v. Governmemt (2) andas I am in 
agreement with the Calcutta decisions I 
have no hesitation in following them. 
Nor do I think that Government can be 
said to dwell anywhere. Whereas the words 
‘carry on business’ apply toa corporate body 
and to Limited Companies and ‘personally 
work for gain’ to an individual or in- 
dividuals, the word ‘dwell’ can only apply 
to an individual ina private sense and not 
to an entity. A Corporation cannot be said 
to dwell anywhere. It may have an office 
where it carries on business but it does 
not dwell there. A dwelling denotes a 
place where a person resides, eats and 
sleeps. In my view, therefore, this Oourt 
has no territorial jurisdiction to-try this 
Buit, 


The only remaining objection is that this 
High. Court on its Original Side cannot 
try this case by reason of s. 106 (2) of the 
Government of India Act. i 


That sub-section reads as follows:— 

“The High Courts have not and may not 
exercise any original jurisdiction in any 
matter concerning the revenue, or concern- 


ing any act done or ordered to be done in - 


the collection thereof according to the 
usageand practice of the country or the 
law for the time being in force.” | 

It is contended by the defendant that this 
is a matter concerning the revenue or con- 
cerning an act done in the collection 
thereof; anditis not out of place in this 


connection to mention what is done with ' 


goods seized and confiscated. They are 
sold and the proceeds go to the customs. 
Part of the revenue of the country is deriv- 
ed from the customs and . the collection of 
the customs is a collection of part of the 
revenue of the country and I am prepared 
to hold that. the sale of seized and con- 
fiscated goods and the taking by the 
Customs Authorities of these proceeds is 
-the collection of customs and, therefore, 
of revenue. Tt is admitted by Mr. Narasimha 

Iyer that penalties in the shape of double 


*(4) 21 Ind, Cas, 1; 40 0, 308 
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or treble duties imposed on smuggled 
goods would be revenue. Yet he contends 
that the money derived from the sale of 
seized or confiscated goods is not. I can- 
not myself see any distinction whatever. 
I may conjecture that oneof the objects 
of the sale is to recoup the customs for, 
the unpaid duty which, had it been paid, 
would have been revenue. But there is 
another obvious reason for this penalty and 
it is this: persons who bring dutiable 
goods into the country are required to 
declare their possession of them and to 
pay the proper duty which is then collect- 
ed from themand becomes part of the 
revenue of the country. That is clearly 
the collection of revenue. If, however, per- 
sons smuggle dutiable goods into the 
country they prevent the collection of the 
duties andso the revenue. The object of 
the seizure and confiscation is two-fold, 
to punish the offender and to deter others 
from preventing or hindering the collection 
of revenue; and it seems to me impossible 
to hold that the seizure and confiscation of 
smuggled goods isnotan act ordered or 
done in thecollection of revenue, as it is 
obviously designed to facilitate the collec- 
tion of customs and, therefore, the revenue. 

The decision in Alecck Ashdown & Co. v. 
Chief Revenue Authority of Bombay (5) has, 
in my, opinion, no applieation to this case. 
That casedealt with a mandamus to the 
Income-tax Officer to make an assessment 
and was a matter which was merely a pre- 
liminary towards the assessment of the 
assesses. The acts complained of in this 
case were not in any sense preliminary 
but in my view directly related to the 
collection of customs. I may add that the 
question as to whether or not s. 106 (2) of 
the Government of India Act does prohibit 
the exercise by this Oourt of its original 
jurisdiction in revenue matters has been 
decided by the learned Chief Justice in 
Best & Co., Ltd. v. Collector of Madras (3) 
and he there decided that the section was 
an express prohibition against the exercise 
of such powers, I need not say more than 
that. I entirely agree with his judgment 
and withthe reasens he gave therein. I 
agree with the learned Ohief Justice that 
both the objections are fatal to the plaint 

(5) 75 Ind. Cas. 392; 47 B. 742; 21 A. L. J. 689; 28 
Bom. L. R. 920; a M. W. N. 557; A.I. R. 1923 
P, 0, 138; 33 M. L. T. 267; 45 M. L. J. 592: 18 L. W, 
ee 0, L,d. 302; 28 CO, W, N, 762; 507, A, 227 - 
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iff's suit and that it must, therefore, be 
dismissed, i 
V. N. V. 


A, N. A, Suit dismissed, 


OUDH CHIEF COURT. 
First OrvıL APPEAL No, 26 oF 1927. - 
September 22, 1927. o 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
LAL BAHADUR SINGH—P uarntirr— 
APPELLANT 
versus 
RAMESHWAR PRASAD AND ANOTHER— 
DEFENDANTS—RE&SPONDENTS. 
Transfer of Property Act (IV of 1882), s. 59— 
Name of attesting witness written by scribe—Mark 
made by witness under name—Attestation; sufficiency 


of. . 

A mortgage-deed contained ‘the name of the 
attesting witness in the handwriting of the seribe 
with the word ‘alamat,’ followed by two scrawled 
Hindi letters P and L written by the witness to 
signify his signature: | 

Held, that the attestation was perfectly valid within 
the meaning s. 59 of the Transfer of Property Act. [p. 
581, col. 2.] | 

First appeal against the decree of 
the Subordinate Judge, Rai Bareli, dated 
the 11th November, 1926. 

Mr. Ram Bharose Lal, for the Appellant. 


Dr. J. N. Misra, for the Respondents. 


JU DGMENT.—There are a large num- 
ber of pleas taken in the grounds of appeal, 
but the learned Counsel for the appellant 
has confined himself to arguments on only 
a certain number of these pleas. We state 
first of all the points upon which he has 
argued the appeal. 

He has argued that the deed Ex. A-12 is 
bad for want of-attestation, that it does not 
create a charge upon the mortgaged pro- 
perty and that post diem interest cannot 
be allowed upon it. ; 

He has argued that no interest should be 
awarded except for seven and half months 
on the sum of Rs. 5,315-10 0 less Rs. 750 in 
respect of Ex. A-6, 

He has argued that his 
to compensation in respect of green trees 
cut. These are whole of the points upon 
which the appeal has been argued. Other 
points were abandoned. | 

Our decision is.as follows: | 

Exhibit A-12 was executed on the 5th 
December, 1885. All the executants are 
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. endorsement of the 


client is entitled 
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dead. The scribe is dead. The persons 
who purport to have been the attesting wit- 


‚nesses are dead. The deed was registered. 


The executants admitted execution and 
receipt of consideration according to the 
Sub Registrar, who. 

is also dead. There is thusa very strong, ` 


~ case for applying the presumption permitted. 


bys. 90 of the Indian Evidence Act. The. 


- learned Counsel's objection on the question 


as to attestation is baséd upon an allegation 
that one of the attesting witnesses Drigpal 
Singh did not sign the deed. But this 
allegation is not correct. An examination 
of the original deed written in the hand- 
writing of the scribe Dwarka Prasad in 
Urdu shows: “Drigpal Singh caste Bais, 
resident of village Omipur, pargana Surehi, 
Tahsil Dalmau, District Rae Bareli by the. 
pen of Dwarka Prasad” and underneath is 
written in Urdu the word alamat which 
signifies his mark, and this is followed by 
two scrawled Hindi letters P and L. Un- 
fortunately in the translation in the paper- 
book the translator has omitted to translate 
the word alamat and has omitted to record 
the two scrawled letters Pand L. The con-' 
struction which we place on this portion -of 
the document is that P and L, which would. 
be the nearest approach, as we take it, toa 
signature that Drigpal Singh was- capable 
of making, were attached to signify his 


‘signature and we find that the attestation is 


perfectly good, We are in agreement with 
the vew taken by a Bench of the Oaleutta 
High Oourt in Sasi Bhusan Pal v. Chandra 
Peshkar (1). It was held’ by the Bench, 
which decided that case, that. where the 
signatures of witnesses to a mortgage-hond, 
who had witnessed the execution of the 
deed, were affixed for them to the deed by 


. another person with their consent the deed 


was properly attested within the meaning 
of s. 59 of Act IV of 1882. i 
In respect to ths deed creating a charge 


‘upon the property we find that it did 


create a charge on the property. A similar 
question was discussed in a decision of a 
Bench of this Court in Rias-un-nissa v. 
Zorawar Sah (2) in which the view of the 
Full Bench decision of the Allahabad High 
Court in Har Pershad v, Ram Chander (3) 
was accepted as the correct view upon the - 


(1) 33 C. 861; 4 O. LJ. 41. 

(2) 92 Ind. Cas. 675; 29 O O. 118; 30. W.N. 121; 13 
O. L. J. 10; A. I. R. 1926 Oudh 228, 

(3) 63 Ind. Cas. 750; 44 A. 37; 19 A. L, J, 807; 3 U. P, 
L. R. (A.) 139; A. I. R. 1922 All, 174, 
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point. In respect of the question of post 
diem interest it is sufficient to quote a 
translation of the passage of the deed in 
question: 


“It is stipulated that we shall pay the 
aforesaid amount with Rs. 2 per cent. per 
month as interest within one year, in case 
of default we shall pay the above amount 
with interest, in a lump sun, at the time of 
redeeming the sir land and groves, etc., 
detailed below, situate in villages Sulakhia- 
pur and Bela Bhela known as Utter Para, 
Pargana, Tahbsil and District Rae Bareli, 
which have been mortgaged in lieu of 
Rs. 6,700 to the said Pandey by means of a 
separate mortgage-deed with possession, 
dated 12th November, 1877, and the sir 
lands, ete., situatein villages Sulakhiapur 
and Bela Bhela, known as Utter Para, 
Parganu, Tahsil and District Rae Bareli, will 
not be redeemed without the payment of the 
aforesaid amount with interest.” 


“The appellant’s plea in respect to the 
portion of the decree, which allows interest 
by way of damages against him in respect 
of Rs. 5,315-10-0 less Rs. 750 for a period 
longer than the period between the 12th 
November, 1877, and the 15th June, 1878, 
must be accepted. The facts here are as 
follows. The deed Ex, I-A-6 was for a con- 
sideration of Rs. 6,700. It was executed on 
the 12th November, 1877. Certain sir lands, 
etc., and groves were mortgaged with pos- 
session. Possession was given immediately 
over everything except the groves in lieu 
of Rs. 1,384-6-0. Possession was not given 
over the groves until the 15th June, 1878, 
and the mortgagors agreed that in lieu of 
the profits of the groves between the 12th 
November, 1877, and 15th June, 1878, 
interest at 2 per cent. per month would be 
calculated on Rs. 5,315-10 0 for that period 
and that that interest would be paid by the 
mortgagors at the time ofredemption. The 
learned trial Judge having reduced the 
consideration by Rs. 750 has deducted 
Rs. 750 from Rs. 5,315-100. It is to be 
noted that no cross-objection or cross-appeal 
has been filed by the mortgagees. He has 
calculated the interest at 2 per cent. per 
month on Rs. 4,5#5-10-0 for 74 months at 
Rs. 684-12-0. No objection is taken to this 
calculation. So fat we accept his finding. 
But in addition he has allowed to the mort- 
gagees interest at 12 per cent. by way of 
damages on Rs. ¢84-12-0 from the 28th 
June, 1878 to thé 9th November, 1926. This 
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amount comes to Rs, 3,984-6-6. We can 
find no justification for this charge. 

The last plea argued by the learned 
Counsel was in respect of the trees. We 
agree with the finding of the learned trial 
Judge that there is no satisfactory evidence 
to prove that the mortgagees cut and 
appropriated any green trees or that they 
did anything more than appropriate trees 
which had fallen down and trees which had 
withered as ‘they were entitled under the 
terms of the mortgage-deed. The result 
is that the decree of the learned trial 
Judge will be slightly varied. The plaint- 
iff-appellant will obtain possession of the 
mortgaged property by way of redemp- 
tion against the defendants, if he pays 10 
the defendants Rs. 56,234-4-6 up to the 9th 
November, 1926, and future interest on’ 
Rs, 5,403-8-0 at 2 per cent, per month from 
the llth November, 1926, to a period of six ` 
months from that date with 3/4ths costs of 
the suit. There will be no increase of this 
amount. The period within which it may 
be paid will be extended to six months from 
the date of this decree. If the amount is 
not paid within a period of six months from 
the date of this decree the plaintif will be 
debarred from all rights to redeem. It is to 
be noted that the mortgage was a mort- 
gage by conditional sale. As the plaintiff 
has failed almost entirely we direct that he - 
pay his own costs and the costs of the re- 
spondents in this appeal. These costs 
will, however, not form a portion of the . 
main decree, but will forma portion of an 
additional decree. ' 

G. H. 

A. N. A. 


- Decree varied. 


RANGOON HIGH COURT. 
LETTERS PATENT APPEAL No. 77 or 1926. 
June 15, 1927, 

Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Brown. 

R. R. O. O. CHETTYAR FIRM— 
PLAINTIFFS—APPELLANTS 

í VETSUS 
MA SEIN YIN—Derenpant— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 58— 
Transfer by debtor of all his properties—Presumption 
of intent to defraud creditors in .general—Suit by 
attaching creditor under O. XXI, r. 638, Crvil Proce- 
dure Code, maintainability of—Representative suit, 
whether necessary—Pleadings in India to be liberally 


construed. 
Where a person without pressure conveys all his 
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properties to a relative with whom he is living for 
grossly inadequate consideration during the pen- 
dency ofa suit instituted against him by one of his 
creditors, the only inference that can be drawn 1s 
that he effected the transfer not merely to defeat the 
creditor who has taken proceedings but to defeat all 
his creditors in general. [p. 585, col. 1.] 

The rule that a creditor suing to set aside 2 
transfer to defraud creditors must sue not merely 
on his own behalf but on behalf of all the other 
creditors as well, is not applicable to the case of a 
creditor whose attachment has been raised and who 
avails himself of the right given by O. XXI, r. 63 of 
the Civil Procedure Code. [ibid.| ` 

Kotharathil Puthiyapurayil Pokker v. Balathil 
Parkum Chandrankandi (1), fellcwed. i 

Pleadings in India, especially in the districts, must 
not be construed very strictly. [p. 583, col. 1.] 

Mr. Naidu, for the Appellants. 


. Mr. Paw Tun, for the Respondent. 


JUDGMENT,—The appellants brought 
a suit in the Township Court of Thongwa 
under O. XXI, r. 63, Civil Procedure 
Code, praying that a certain transfer 
to the respondent-defendant dated 4th 
March, 1924, may be declared null and void 
and that an attachment by the appellant 
in Civil Execution No, 23 of 1924 may be 
restored. The Township Judge dismissed the 
appellant's suit finding that the transfer 
was a genuine one and not fraudulent or 
benamt., 

On appeal, the District Court found that 
the transaction was void under s. 53 of the 
Transfer of Property Act, being made with 


intent to defeat and delay the transferor's. 


creditors. 

On appeal to this Court, the decision of 
the District Gourt was reversed and that 
of the Township Judge restored, but the 
learned Judge gave a certificate under the 
Letters Patent, one of the questions for 
further consideration being whether he 
was right in holding that the plaint was 
merely one to avoid a sham transaction. 
Clause 5 of the plaint runs as follows: 
“That the alleged sale was a fraudulent 
and benami transaction deliberately made 
up by lst and 2nd defendants with a 
view to defraud the creditors and to 
defeat the execution of the said decree by 
rendering the attaehment of the said land 
ineffective. ” é 

lt cannot be alleged that this paragraph 
is artistic, but, in dealing with pleadings 
in thiscountry and especially in the dis- 
tricts, we must bear in mind the advice on 
more than one occasion given by their 
Lordships of the Privy Council that plead- 
ings should not be construed too strictly, 
and construing this paragraph in its_broad 
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general meaning, we are of opinion that 
two-claims are made init: (a) that the 
transaction was fraudulent and without 
consideration; and (b) that it was entered 
into with the view of defrauding and de- 
feating the creditors and is thus void 
under s. 53 of the Transfer of Property 
Act. 

The Township Judge did not direct his 
attention to the second ground and we con- 
sider thatthe District Judge was perfectly 
justified in going into this question. Sec- 
tion 53 runs as follows: “Every transfer, 
of immoveable property, made with intent 
to defraud prior or subsequent transferees 
thereof for consideration, or co-owners or 
other persons having an interest in such 
property, or to defeat or delay the eredi- 
ditors of the transferor,is voidable at the 
option of any person so defrauded, de- 
feated or delayed. 

“Where the effect of any transfer of 
‘mmoveable property is to defraud, defeat 
or delay any such person, and such transfer 
is made gratuitously, or for a grossly inade- 
quate consideration, the transfer may be 
presumed to have been made with such in- 
tent as aforesaid, ; l S 

“ Nothing contained in this section shall 
impair the rights of any transferee in good 
faith and for consideration, ” 

One Ma Ko, together with her sister, Ma 
Sein Yin the respondent, and another sister 
and brother were the surviving co-heirs of 
their parents, the estate consisting of cer- 
tain paddy land at Thongwa in the Hantha- 
waddy district. Ma Ko was the wife ofa 
village headman Maung Ba Sein and it is 
clear that at the time of this transaction, 
Ba Sein was jointly interested with his wife 
inthe land in question, which acerued to 
them partly by inheritance during cover- 
ture and partly by purchase of the shares 
of other co-heirs. At or before the dates 
material to this case they had separated 
but were not divorced and Ma Ko was liv- 
ing with her unmarried sister, the respond- 
ent MaSein Yin. l 

The appellants sued Ba Sein and 
Ma Ko in the Township Court for 
a debt of Rs. 580 with interest. Ma Ko 
obtained an adjournment on the plea 
of illness, but did not defend the suit 
which was decreed ex parte and in execution 
the land in question was attached. Ma 
Sein Yin applied for removal of the attach- 
ment and produced a registered sale-deed 


dated the 4th March, 1924, purporting to be 
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a conveyance by Ma Ko toher of the at- 
tached propérty for Rs. 2,000. On the 
strength of this, the attachment was raised, 
hence the present suit. 

We may here mention that the husband 
Ba Sein filed a suit in the Sub Divisional 
Court of Kyauktan, Civil Regular No. 31 
of 1924, attacking this transfer as collusive 
and claiming in any case that his interest 
in the suit land had not been affected there- 
by. This suit was finally determined in 
his favour and a certain portion of the 
land was partitioned and handed ‘over. to 
him. 

It ig not alleged that after the conveyance 
of this- property, Ma Ko had any other 
assets with which to pay her debts and it 
is not alleged that she was in any way in- 
debted to her sister, Ma Sein Yin. So far as 


this transaction is concerned, Ma Sen Yin- 


was a mere volunteer. The sister’s caseis that 
. Ma Ko sold this land to pay her debts to 
one Yan Nga. The sisters are evidently 
very interested witnesses and a perusal 
of their evidence does not favourably im- 
press us. 

Yan Nga is the only outside witness 
that they have called and he does not cor- 
robrate-them. He states that he lent 
Rs. 1,500 to the three sisters, Ma Ko, Sein 
Yin and MaSu. They did nottell him for 
whom -the money was borrowed. `“ Sein 
Yin, Ma Ko and Ma Su came and re-paid 
the money.” The learned Judgein second 
appeal concludes that the sisters Sein Yin 
and Ma Su were merely sureties for Ma 
Ko. Wedo not consider that Yan Nga's 
evidence gives any basis for this presump- 
tion, 

We may also note that this witness, who 
is a large land-owner, values the land soldat 
Rs, 200 at Rs. 250 an acre. This for 18 acres 
would indicate the value as from Rs, 3,600 to 
Rs. 4,500. He is not likely, being a wit- 
ness for the respondent, to overvalue the 
land and if we take the mean figure, it will 
indicate that the land was sold at half its 
value, No satisfactory explanation has been 
given why Ma Ko should discharge a debt 
which her sisters, who are apparently much 
better off, were equally responsible for, 
We are in agreement with the District 
Judge when he says: ‘Consequently, even 
if-it be held that the consideration money 
obtained by Ma Ko from Ma Sein Yin was 
used for this purpose, the facts are that 
Ma Ko paid off the whole of the debt for 


whieh she was only jointly responsible , 
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with two others and a debtof which.there 
is not a tittle of evidence that any demand 
for payment had ever been made. ” 

We are also in agreement when a little 
further on. the same learned Judge re- 
marks: “The facts, therefore, are: that. 
Ma Ko obtained an adjournment in the 
original suit which she never intended to 
contest and so postponed the date on which. 


an ex parte decree was passed and then. 


utilised the period of this adjournment- 
to.make a conveyance of her property to 
her own sister with whom she. was living 
at the time. The inference that this trans- 
action was entered into for the purpose of: 
putting this property out of the reach of 
the appellants is very strong.” Ma Ko’s. 
object may.not’ have been solely to defeat 
and delay the appellant's claim. She was 
at the time on ‘bad terms with her husband 
and living apart from him and the second 
motive may have been and probably was 
to deprive him of his rightful share in the 
joint property. This, in our opinion, does 
not affect the question. When we finda 
person without pressure conveying all her 
property away to a sister with whom she 
was living under circumstances like the 
present, the- intention must be taken to 
defeat and delay not only the creditor 
who has taken proceedings against her, 
but all other creditors aswell. The learned 
District Judge comments with regard to 
Ma Sein Yin’s knowledge as follows: ‘ Ma 
Sein Yin and Ma Ko were living together, 
She must have known of the suit against 
Ma Ko and she must have known of the 
application for an adjournment, for her 
own brother (it ought to have been ‘cousin’) 


‘San Nyun made the application. She must 


also have known that Ma Ko did not intend 
to defend ‘the suit, yet between the date ` 
of adjournment and the date fixed-for hear- 
ing she purchased Ma Ko’s property. The 
agreement Ex. A written on old stamp 
paper shows the mala fides of Ma Ko and 
Ma Sein Yin. It alleges to be dated in 
January, yet Maung Po Yu, from whom 
the stamp paper was purchased, says it was 
not purchased from him until April. 
Peria Pillay has also given evidence that 
an attempt was made to purchase an old 
stamp sheet from him. It, therefore, ap- 
pears that this agreement was notexecuted 
until after the deed of sale had been exe- 
cuted and that the agreement was pur- 
posely ante-dated in order to make the sale 
appear genuine, " 
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observations of the District Judge are justi- 
fied. For these reasons we consider that 
the transfer of the 4th of March by Ma Ko 
to the respondent was made with in- 
tent to defeat and delay Ma Kos cre- 
ditors, 

A point is mentioned in the reasons for 
the certificate of the learned Judge that 
in this case the intention proved was mere- 
ly to defeat the appellants and that accord- 
ing to certain decisions of this Court and 
its predecessor, this is not sufficient. As 
we have already remarked, however, the 
only inference that we can draw from the 
transfer by a debtor of all her property 
in such circumstances is that she did it not 
merely to defeat thecreditor who has taken 
proceedings, but to defeat all creditors in 
general, mo 

A further point was urged that a creditor 
musf sue not merely on his own behalf but 
on behalf ofall other creditors. There is 
no doubt a considerable body of legal 
authority to that effect. This may well be 
io the case of a creditor who has not ob- 
tained a decree or effected execution by 
attachment, but, in our opinion, it cannot 
apply to a case of a creditor whose attach- 
ment has been raised and who avails him- 
self of the right given by O, XXI, r. 63 
[see Kotharathil Puthiyapurayil Pokker v, 
Balathil Parkum Chandrankandi (1)]. The 
English ruleon which the contention that 
a creditor must sue in a representative 
capacity rests is set out in MHalsbury's 
Laws of England, Vol. XV, at page 89: 
“In an action to set aside an alienation 
- under the Statute 13 Eliz. c. 5,a creditor 

could sue on behalf of himself and allother 
- creditors of the grantor, except where he 
has recovered judgment for his debt, in 
which case he could obtain an order de- 
claring the alienation void as against him 
and containing consequential directions 
for the satisfaction of his debt alone, with- 
out mention of any other creditors or their 
debts. ” i 
For these reasons, we set aside the 
judgment appealed from and restore 
the judgment of the District 
Appellants arə entitled to costs through- 
out, < i ' . 
A., N. A, Appeal allowed. 


(1) 51 Ind. Cas. 714; 42 M. 143; 25 M. L. T.47; (1919) 
M. W. N. 39; 9 L. W. 138; 38 M. L. J, 231. 
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“ RAMANI RANJAN BILAS UPADHYA %, DURGA. DUTT. 
On the evidence, we consider that these 
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PATNA HIGH COURT. 


Paivy Councin Aperat No. 9 or 1926, . 
“ December 3, 1926, 
. Present:—Sir Dawson-Miller, Kr., Ohief 
Justice and Mr. Justice Foster. | 
RAMANI RANJAN BILAS UPADHYA 
~ AÑD ANOTHER—APPRLLANTS 
versus 


DURGA DUTT anv OTHERS—RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. XLV,r.7° 
—Appeal to -Privy Council—Security for costs.~ 
Extension of time—Power of High Court--No dis- 
cretion toextend time beyond 6 weeks from certifie 
“Sader O. XLV, r. 7 óf the Civil: Procedure Code 
the only discretion which the High Court has is to 
extend the period of Y0 days from the date of the 
decree to a further period of 60 days and no dis- 
cretion is given to extend it beyond the period of 
6 weeks from the date of the grant’ of the certificate. 
[p. 586, col. 1.] ` 
‘Ram Dhar v, Prag Narain (2), followed. 

Mr. B. N. Mitter, for the Appellants. 

Mr. S. N. Sahai, for the Respondents. 

JUDGMENT. 

Miller, O, J.—In this case. the 
appellant prays that the period for deposit- 
ing the security for costs and the 
amount of printing costs in an appeal to 
the Privy Council may be extended. Under 
O. XLV,r. 7, Civil Procedure Oode, as it 
existed before the amendment of 1920 it 
was provided that where a certificate is 
granted the applicant shall, within six 
months of the decree complained of, or 
within six weeks from the grant of the 
certificate, whichever is the later date, 
furnish security. Under that rule no 
mention was made of the discretion of 
the Court to extend the period beyond 
that prescribed by the rule. It was, 
however, laid down by the Judicial Com- 
mittee of the Privy Council that the 
High Court might extend the time allowed 
for giving security and making the deposit, 
provided that there were cogent reasons 


‘for doing so; and the Madras High Court - 


in the case of Rangasayi v. Mahalaksh- 
mamma (1) held that cogent reasons must 
be such as would lead the Court to be- 
lieve that the party was diligent in due 
time to be: prepared to lodge the de- . 


‘posit within the limited period, and that 


he was prevented from doing so, not owing ` 
to the absence and difficulty of getting 
funds, but owing to some circumstances 
aceidental or otherwise, over which he had 
no control, or owing to mistake, which the 
Court would consider not unreasonable or 


(1) 14 M. 391; 5 Ind. Dec, (N. 8.) 274, 
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caused by negligence. On the other hand 
the Chief Court of the Punjab held that 
poverty wag acogent reason for extend- 
ing the time if the amount required was 
large and the applicant had deposited a 
substantial portion of the amount within 
the time originally allowed. Since those 


decisions, however, r. 7, O. XLV, has been 


‘remodelled and it now reads thus: 

“Where the certificate is granted, the 
applicant shall, within 90 days or such 
further period, not exceeding 6) days, as 
the Oourt may upon cause shown allow, 
from the date of the decree complained 
of, or within six weeks from the date of 
the grant of the certificate, whichever is 
the later date, furnish security ete.” 

lt seems to me that this new rule has 
been drafted with great.care in order to 
show exactly what discretion in the matter 
the Court has and the only discretion 
which it has is to extend the period of 80 
days from the date of the decree to a 
further period of 60 days and no dis- 
cretion is given to extend it beyond the 
period of six weeks from the date of the 
grant of the certificate. I am of opinion, 
therefore, that we have no discretion to 
allow an extension of time beyond six 
weeks after the grant of the certificate. 
The total period from the date of the 
decree up tothe present day exceeds the 
period of five months which would be the 
full time that we might allow under the 
earlier part of the rule. Therefore our dis- 
cretion in that respectcan no longer be 
exercised. I am fortified in the view I 
take by the decision of the Allahabad 
High Court inthe case of fam Dhar v. 
Prag Narain (2). The question which had 
to be considered in that case was exactly the 
game as has to be considered now and the 
Chief Court consisting of the Chief Justice 


and Mr. Justice Pramada Charan Banerji . 


considered’ whether having regard to the 
very careful. drafting of the amendment, 
the discretion of the Court was not cur- 
tailed and limited as regards the period 
from the date of the decree to an extension 
of 60 days beyond which under no cireum- 
stances the Court could go. They were 
of opinion that that was the real meaning 
and intended effect of the section and they 
pointed out that the period of six weeks 
from the grant of the certificate was not 
coupled with any discretionary power as 


(2) 65 Ind. Cas. 249; 44 A. 216; 20 A. D. J. 13; A. L R. 


1922 All. 43. 
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in the case of the period of 90 days from 
the date of the decree and held that they 
had no power to extend the period bə- 
yond the time ‘which: is now deänitely 
and clearly set out in the amended rule. 
They considered that to decide other- 


“ wise and to grant an extension beyond the 


period of six weeks from the grant of the 
certificate would defeat the object and in- 
tention of the amendment., In my opinion 
that decision was rightly come to and 
should be followed in this Court. 

There is, however, in the particular 
circumstances of tùis case, another reason 
I think for refusing to grant this applica- 
tion. The only ground upon which itis 
sought to have the period extended is that 
the applicant a few days after the order 
was made was trying to raise money for 
the deposit of the security and the print- 
ing costs and approached Babu Debimangal 
Singh the zemindar of-Bagaha and he 
promised to advance the sum within the 
course of a month. That promise was 
made some time before the 5th November. 
The time for depositing the security is the 
7th December. Therefore if the zemindar 
of. Bagaha carries out his promise then 
the applicant would be in a position to pay 
the money by the 7th December. He states 
that he got ill but his illness took place 
after he received the promise from the . 
zemindar of Bagaha. Therefore on the © 
facts disclosed there appears to be no 
reason in the present case to grant an 
extension even if we had power to do so. 

The application is dismissed with costs. 
Hearing fee three gold mohurs. 

Fostar, J.—I agrees. - 

A. N. A. Application dismissed, 


~ 


RANGOON HIGH COURT. 
Frrst Civin APPEAL No. 178 oF 1926. 
April 5, 1927. 
Present :—Sir Guy Rutledge, KT., 
Ohief Justice, and Mr. Justice 
Brown. - 
MAUNG BA THEIN— APPELLANT 
Versus 
MA THAN MYINT AND OTBERS— 
RESPONDENTS, i 
Civil Procedure Code (Act V of 1908), s. 11, Expl, 
IV—Suitas kittima adopted son—Subsequent suit as 
apatitha adopted son—Ground which might and 
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ought to have been made ground of attack—Res 
judicata—Suit on title—Duty of plaintiff to set forth 
all claims of title. 

-The plaintiff sued for the administration of a 
deceased person's estate and for possession of the 
entire estate claiming that he was the kittima 
adopted son, and as such the sole heir, of the deceased. 
He failed to prove the adoption and the suit was 
dismissed. He again instituted a suit for the 
administration of the same estate and for possession of 
half of the same claiming that he was the apati- 
tha adopted son of the deceased : 

Held, that the subsequent suit was barred by 
res judicata under the provisions of s. 11, Expl. 1V 
of the Civil Procedure Code inasmuch as'the claim 
as apatitha was one which the plaintiff might and 
ought to have made a ground of attack in the former 
guit. [p. 589, col. 2.) 

- Kameswar. Pershad v. Rajkumari Ruttan Koer (2), 
Ma Mya Me v. Maung Ba Dun (3), Guddappa v. 
Lircappa (5), Masilamania Pillai v. Thirwvengadam 
Pillar (6), Denobundhoo Chowdhury v. Kristomonee 
Dossee (7) and Chinniya Mudal v. Venkatachella 
Pillai (8), relied on. 

_ A plaintiff who sues for possession of land, relying 
on a title as owner, should put forward all the 
grounds available to nim and within his knowledge 
at the date of his plaint, on which he can honestly 
support that title, even though some of them may 
have to be stated as alternative to others. [ibid.] 


Mr. Kyaw Din, for the Appellant. 

Messrs. Isggar and Tun Byu, for the Re- 
spondents. 

JUDGMENT.—In Oivil Regular No, 
423 of 1923 of this Court, the appellant 
Maung Ba Thein, sued the respondents for 
the administration of the estate of the 


deceased U Myat San and Daw Lay and - 


for possession of the entire estate. He 
claimed in that suit that he was the kittima 
adopted son of U Myat San and Daw Lay 
and as such kittima adopted son that he was 
the sole heir. The adoption was denied and 
evidence was taken at length on the point. 
It, was decided that hehad failed to prove 
his adoption and his suit was dismissed. 
He then filed an appeal against this deci- 
sion and in his appeal he practically aban- 
doned his claim as kitttma son, but asked 
to be allowed to .amend his plaint and to 
claim as an apatitha son. It-was held that 
the amendment could not be allowed and 
the appeal was dismissed. The decision 
of the Court on this point is to be found 
in Maung Ba Theinv. Ma Than Myint (1). 
Having failed in his previous litigation 
the appellant then filed another suit for 
administration of the same estate in which 
he claimed to be the apatitha adopted son 
and asked fora half of the estate. 
tion was taken thathe was debarred from 


i (1) 92 Ind. Cas. 253; 3 R. 483; A.I. R. 1925 Rang. 
9. a: 
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bringing this second suit by virtue of the 
previous litigation. On this point, the 
learned Judge on the Original Side held 


in favour of the appellant, but aftertakin g 
evidence afresh, he came to the conclusion 


. that the claim as apatitha son was not made 


out and dismissed the suit, 

The appellant has now appealed against 
this decision. Themerits of the case have 
been argued before us at some length, but 
if the contention that the appellant was 
debarred from bringing the suit is correct 
then theconsideration of the merits of the 
claim is clearly unnecessary and we pro- 
pose therefore, to deal with this point 

rst, 

The learned Judge on the Original Side 
dealt with the point entirely under the 
provisions ofr. 2of O. II of the Code of 
Civil Procedure and held that the causes - 
of action in the two suits were different 
and that this Rule, therefore, did not bar 
the bringing of the present suit, But it 
seems to us that the question should have 
been considered on wider grounds. Does 
the bringing ofjthis second suit offend against 
the general principle of res judicata? It 
is true that r. 20f O.II of the Code of 
Civil Procedure is no bar to the present suit 
if the causes of action are distinct in the 
two suits, but the term “cause of action.” 
has never beensdefinitely defined and has at 
different times been given different mean- 
ings. It seems to us that the matter should 
be considered with reference to the provi- 
sions of s. 11 of the Code. That section 
lays down that “no Court shall try any suit 
or issue in which the matter directly and 
substantially in issue has been directly and 
substantially inissuein a former suit bet- 
ween the same parties or between parties 
under whom they or any of them claim 
litigating under the same title, ina Court 
competent to try such subsequent suit or 
the suit in which such issue has been sub- 
sequently raised and has been heard and 
finally decided by such Court.” And in 
accordance with the provisions of Expl 
IV of that section: “Any matter which 
might and ought to have been made 
ground of defence or attack in such former 
suit shall be deemed to have been amatter 
directly and substantially in issue in such 
suit.” 

Now the matter directly and substantial- 
ly in issue in the previous suit in this case 
was the plaintiff's claim to a right to ad- 
ministration of the estate of the deceased, 


~ 


kag 


He did not in that case actually raise his 
claim as apatitha and hisclaim as apatitha 
was not, therefore, in fact actually decided 
by the Court, but the question for deci- 
sion now is whether his claim as an 
apatitha was aclaim which he might and 
ought to have made ground of attack 
in the former suit. If that is the case then 


. it must be held that by its decision in the- 


‘former suit, the Court has impliedly decid- 
ed this point. 

The interpretation of the correspondiug 
section of the Code of Civil Procedure of 
1882, s. 13 was considered by their Lord- 
ships of the’ Privy Council in the case of 
Kameswar Pershad v. Rajkumar Rutian 
Koer (2). After setting out the wording 
of thesection and the explanation in ques- 

. tion, their Lordships proceeded at page t5* 
of the judgment as follows :—“Their Lord- 
ships think. that the present ground of 
attack wasa good ground of attack in the 
suit of 1876, because the money had not 
been paid in September 1875, the date 


named in the bond. That it ‘might’ have ' 


been made aground of attack is clear. That 
it ‘ought’ to have been appears to their 
Lordships to depend upon the particular 
facts of each case. Where matters are so 
dissimilar that their union might lead to 
confusion, the construction of the word 
‘ought’ would become important; in this 
case the matters: were the same. It was 
only an alternative way of-seeking to impose 
a liability upon Run Bahadur, and it appears 
to their Lordships that the matter ‘ought’ 
to have been madea ground of attack in 
the former suit, and, therefore, that it 
“should -be “deemed to have been a matter 
directly and substantially in issue’ in the 
former suit and is res judicata.” 


There are, therefore, two questions for us 
to consider. Firstly, might the present 
claim have been made aground of attack in 
the former suit; and secondly, ought it to 
_ have been so made. l 
We do not think that thers is any great 
difficulty in answering the first question. 
The causes of action in the ‘two suits may 
not have been identical, but there is no 
‘provision in the Code which forbids 
the joining of causes of action in several 
suits. Rule 1 of O. IL lays down that 


` “every suit shall as far as practicable be. 


framed so as to -afford ground for final 
(2) 200. 79; 191. A. 234; 6 Sar. P. O. J. 241;10 Ind. 
Dec. (N. s.) 241 (P. CO). ` 
*Page of 20 Oi—[Ed.] 
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decision upon the subjects in dispute and 
to prevent further litigation concerning 
them.” And, under r. 3, “save as otherwise 
provided, a plaintiff may unite iù the same- 
sult several causes of action against the same 
defendant, or the same defendants jointly.” 


‘It was held in the case of Ma Mya Mev. 


Maung Ba Dun (8) that “an alternative 
claim tothe status of adoption either by 
the kittima or by the apatitha mode may 
be made,” and we see no reason to differ 
from this decision., It is true that it has 
since been held that the kittima and the 
apatitha. are two distinct forms of adoption 
to which entirely different considerations 
apply.(Maung Tha So v. Maung La Pe (4)] 
but in that case the question at issue was 
as to whether an amendment to iaclude 
a claim as apatitha should-be allowed in 
appeal, and it is clear that different con- 
siderations would apply in such a case 
from those applicable to a desision as to 
whether the two different claims might have 
been joined togetherin the first instance. 
We areof opinion that this claim as an 
apatitha son might have been joined in 
the first caseifit had been raised in the ` 
plaint. The appellate {judgment of this- 
Court already raferred to on the case 
contains nothing at all inconsistent with 
this view. l 

The point next for consideration is whe- 
ther an apatitha claim ought to have been 
made a ground of attack in the previous 
suit. In the case of Guddappa v. Tirkappa. 
(5) the plaintiffs had sued to recover certain 
land alleging that on the death of the 
widow of the former owner they became 
entitled as reversioners. They had pre- 
viously sued the defendant forthe same 
land claiming as the surviving members 
of the joint family to which the former 
owner belonged. That suit had been dis- 
missed, and it was held that the second suit 
was barred by the principles of res judi- 
cata, Sir Lawrence Jenkins in his judg- 
ment in that case, after referring to the 
words of their Lordships of the Privy 
Council in Kameswar Pershad’s case (2), 
already quoted, went on to say: “The test, 
therefore, proposed whereby to . determine 
whether it ought to have been matter of 
attack is this: are the matters so‘ dissimilar 
that their union might lead to confusion ?,” 
and he came to the conclusion that in the 

(3) 2 L. B. R. 224. 


B 41 Ind. Cas 749; 11 Bur, L. T, 246. 
5) 25 B, 189; 2 Bom, L. R. 872. 
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circumstances of that case, the answer to the 
question must be in the negative. 

Now it has been held that the causes of 
action based on an. apatitha claim and 
based on a kittima claim are distinct, but 
it by no means necessarily follows that thé 
matters are so dissimilar that their union 
might lead to confusion and we do not 
think that there is such a dissimilarity. 
There is no suggestion here of any docu- 
mentary adoption. In both cases the plaint- 
iff has tried to establish his claim by evi- 
dence of the original making over in adop- 
tion and by evidence of his treatment as 


an adopted child after the original alleged: 


adoption. Had the claim as apatitha,been 
raised in the previous suit, it may be that 
the previous suit would have been slightly 
prolonged, but the inconvenience thereby 
caused isnotin any way comparable to 
the inconvenience caused by the trying 
of two separate suits, norcan we see that 
that joining of the two claims could have 
led to any confusion. In .both cases, the 
matter for decision was first of all whether 
the plaintiff was entitled to administration 
of the estate. He claimed in the first 
case that he was entitled to the whole 
estate as kittima son. He might have 
made an alternative claim that he was 
entitled to half the estate as apatitha son 
and we are unable to hold that the joining 
of the two'claims would have led to 
any serious confusion at all. The present 
case seems to -usto be at least as strong 
as the Bombay case we have referred 
to. The High Court of Madras in the 
case of Masilamania Pillai v, Thiruven- 
gadam Pillai (6) came by a majority to a 
similar decisionin a case in whieh the 
circumstances were not dissimilar to those 
of the present case. Inthat case, the ques- 
tion for decision was whether a person who 
has sued to recover property as the re- 
versionary heir of the deceased on an alleg- 
` ed relationship to the deceased, is, when 
such suit is dismissed, debarred by 
8. 13, Expl. TI (corresponding to s. ll, 
‘Expl, IV of the present Code) of the 
Code of Oivil Procedure from | bringing 
‘another suit for the same property as re- 
versionary heir undera different ‘kind of 
relationship. The learned Chief Justice, 
Sir Arnold White, held that in such a case 
there was no bar, but.the majority of the 
Court wesof a different opinicn, and, in 


6) 31 M,.385, 
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our view, the judgment of the majority of 
the Court was the correct one. Mr. Justice 
Miller at page 391* of the judgment, makes 
the following remarks: “I am unable to 
see any hardship or injustice in requir- 
log a plaintiff suing to recover possession 
of land onthe ground of heirship to state 
all the facts on which he bases that claim. 
even though that may-amount to the pre- 
sentation of an alternative case. I agree 
with theremark of Jackson, J., in Deno- 
bundhoo Chowdhry v. Kristomonee Dossee. 
(7) that ‘the balance of public convenience 
is very much in this country at least in 
favour of astringent rule.’ Holloway, J., 
also in Chinniya Mudali y. Venkatachella 
Pillai (8) expresses the opinion -that ‘it is 
most desirable and very commendable for 
a Court to eompel the bringing forward 
of every ground of relief and, by deciding 
upon it, to put a check upon constant 
litigation’. Lam inclined to think the ends 
of conveniences and justice will be found 
best served by a rule which requires a 
plaintiff if he sues for possession of’ land, 
relying on a-title as owner, to put forward 
all the grounds available to him and within 
his knowledge at the date of his plaint, on 
which can honestly support that title, even 
though some of them may have to be stated 
as alternative to others” - 
With these remarks we entirely concur 
and although, of course, the fact that itis 
desirable that a certain course should be 
taken is not the same thing as the proposi- 


.tion thatin law such a course must be 


taken, nevertheless we think that there is 
ample authority in the provisions of 
Expl. IV to s. 11 of the Code of Civil 
Procedure for holding that in the present 
case, this claim of apatitha should have 
been made in the earlier case and, therefore, 
cannot be adjudicated on now. l 


In a recent case before their Lordships of 
the Privy Council, Fateh Singh v. J agan> 
nath Baksh Singh (9), the appellants brought 
a suit to set aside a gift made by Hindu 
They 
alleged that they were presumptive heirs, 
After the death of the widow, the áppel- ` 
lants applied to amend their plaint by 
- (7) 2 O. 152; 1 Ind. Dec. (N. s.) 393 (F. B.). 

(8) 3 M. H. O. R. 320. 

(9) 91 Ind. Cas. 280; 52 1 A. 100; A.I R. 1925 
P. O. 55; 48 M'L. J. 64;2 O, W. N. 25: 120. L. J. 


. 
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setting up a family custom of inheritance, 
and by claiming possession of a share in 
the whole property. Upon that applica- 
tion failing, and the plaintiffs admitticg 
that apart from the alleged custom they 
could not succeed, the Subordinate Judge 
dismissed the suit, but gave them liberty 
to ile a fresh suit for possession. Subse- 
quently the appellants brought the suit 
to recover from parties to the former suit 
a share in the property, basing their 
claim upon family custom. Their Lord- 
ships of the Privy Council held that the 
suit was barred by res judicata under the 
provision of s. 11, Expl. IV of the 
Oode of Civil Procedure, The circum- 
stances of thatcase were not very similar 
‘to those in the present case, but we quote 
the case as an authority fora broad con- 
struction ofthe provision in the explana- 
tion, 

In our opinion, fhe present suit was 
harred by the principles: of res judicata. 
That being so, the suit must fail and itis 
unnecessary for us to discuss the merits of 
the case, i 
- We dismiss this appeal with ccsts, 

ALN. A, Appeal dismissed, 


a AE arana kadanan 


OUDH CHIEF COURT. 
SECOND OIVIL APPEAL No. 127 or 1927, 

. September 28, 1927, 
Present:—Sir Louis Stuart, Krt., Ohief Judge, 
- and Mr. Justice Raza. l 
BACHOHU LAL AND ANOTHER— DEFENDANTS 

—APPELLANTS E 
l o versus 
CHHANGA LAL—PLAINTIFE— RESPONDENT. 

Pre-emption—Proprietor of grove not liable to pay 
Government revenue, whether ‘co-sharer'—Oudh Laws 
Act (XVIII of 1876), s. 9. 

The proprietor of a grove who is not liable to pay 
the Government ‘revenue is not a co-sbarer within 
the meaning of s.9 ofthe Oudh Laws. Act: [p. 591, 
col. 2. 

M oem Lal v. Muhammad Ismail (1) and Muhammad 
Aliv. Hukam Kunwar (6), followed. 


Kk Appeal against the decree of the First 
Subordinate Judge, Kheri, dated the 28rd 
December, 1926, reversing that of the Mun- 
sif, Kheri, dated. the 15th January, 1926. 
.- Mr. St. G. Jackson, for the Appellants, 

. Mr. M. Wasim, for the Respondent. 

J UDGMENT.—tThe guestion for deci- 


sion in this appeal is whether Ohhanga ` 
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Lal is entitled to set aside the sale execut- 
ed in favour of Bachchu Lal by exercise of 
a right of pre-emption. These facts are 
clear: Chhanga Lal owns a grove in the 
Sub-Division in which the lands sold are 
situate. Bachchu Lal isa co-sharer in the 
mahal, but not in the Sub-Division. If 
Chhanga Lal is considered a co-sharer in 
the Sub-Division he has a right of pre- 
emption over Bachchu Lal, but if Chhanga 
Lal is not a co-sharer ia the Sub-Division 
he can lay claim to no higher position 
than that of a member of the village com- 
munity and has no right of pre-emption 
over Bachchu Lal, who is a co-sharer in 
the mahal. : The learned Judge of the lower 
Appellate Court held, by an order which 
was nota final order, that Chhanga Lal 
was a cc-sbarer inthe Sub-Division. The 
case was then sent back for determination 
of the amount payable on the exercise of 
the right of pre-emption. That point hav- 
ing been decided, Bachehu Lal, as heis 
entitled to do, has raised before us in second 
appeal on a point of law the question 
whether Chhanga Lalisor is not a co- 
sharer in the Sub-Division. The facts are 
these: Chhanga Lal undoubtedly purchas- 
ed a grovein the soil as well as in thé 
trees, The grove in question is about one- 
quarter ofan acre in area. The Sub-Division 
consists of some 43 acres and land revenue 
is assessed upon it to the extent of Rs. 25. 
We find that this grove was purchased in 
the year 1206. It wasnot until 1923 that 
Chhanga Lal applied to the Revenue 
Authorities to have his name entered in 
the register of proprietors, By an order 


‘of the Z2ist August, 1923, his name was 


entered not in the register of proprietors; 
but in the remarks column of the register 
of proprietors as the proprietor of this 
grove. The proprietors of the Sub-Division 
are entered: in a separate place and the 
amount of land revenue payable by each 
one of them is noted against his name, 
Chhanga Lal is not liable to pay any land 
revenue. His nameis not entered further 
in the column showing the names of the’ 
co-sharers. The question is whether he is 
a co-sharer within the meaning of s. 9 of 
Act XVIIIof 1876. 

There has been considerable difference 
of opinion in the Allahabad High Court 
and the late Court of the Judicial Commis« 
sioner of Oudh as to whether a person 
owning an isolated grove es proprietor is 
oris notaco-sharer, The Allahabad caseg 
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have, of course, not purported to interpret 
Act XVIII of 1876, but the question had 
arisen before them in deciding matters of 
pre-emption based upon-custom. We find 
that the main authoritative decision upon 
the subject is the decision in Mannu Lal 
v. Muhammad Ismail (1). This is a decision 
of their Lordships of the Privy Council 
and it 1s concerned with the interpretation 
of the word “co-sharer” in Act XVIII of 
1876. Their Lordships in this case have 
discussed the rights and liabilities of pro- 
prietors of property paying revenue to 
Government of Oudhand they have noted 
that in many waysa co-sharer within the 
meaning of s. 9is identical with a pro- 
prietor under what was then the Land 
Revenue Act. They summarized their con- 
clusions in the following words: “If the 
various sections of this ‘Chapter’ ofthat 
Act be read together, itis plainthat every 
‘proprietor’ liable for the revenue of the 
mahal is a ‘co-sharer”’. Now itis to be 
noted that Chhanga Lal is not liable for 
the payment of the land revenue of the 
mahal and that no one would think of ask- 
ing him to pay any share of it as the 
register at present stands. There is no 
assessment of land révenue upon his grove. 
It is true that Mr. Scottin Ram Kishun 
v. Nadir Husain (2) was of opinion that 
a person who owned a plot of land on 
which revenue is not assessed might be a 
co-sharer for the purpose of the Act. He, 


however, did not appear to have observed. 


the exact words used by their Lordships. 
While referring to the decisionin, Mannu 
Lal v, Muhammad Ismail (1) Mr. Scott 
says their Lordships held that a person 
who paid revenue onaccount of any land 
in any mahalis a co-sharerin that mahal 
in the sense of s. 9 of the Oudh Laws Act, 
1876, but that theirdecisionis not an author- 
ity for holding that a person who owns a 
plot of land on which revenue is not assess- 
ed, temporarily or permanently, is not a 
co-sharer for the purpose of that Act. He 


added that ifit were an authority for this . 


contention then ia amuafi village, where 
no revenue is assessed there could be no 
right of pre-emption. Mr. Scott, however, 
overlooked the fact that the view of their 
Lordships did not depend upon the actual 
payment of the revenue, but on the lia- 


(1) 26 A. 574; 90. W., N. 129; 2 A, L. J. 769; 6 
Bom. L R.761;7 0.0, 284; 31 I. A. 212; 8 Sar, P. 
O. J. 670 (P. C.), > 

(2) 100, O. 86,] 
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bility to pay land revenue. The proprietor 
of a muafi village would be liable to pay 
Jand revenue, but would be excused from 
so doing by favour of Government. 
The next decision on the point is a deci- 
sion ofa Bench of the late Court of the ~ 
Judicial Commissioner in Aulad Husain 
v. Zainab-un-nissa (3) in which a member 


.of the Bench was of opinion that a person 


was to be considered à co-sharer in all 
cases in which he was holder of the land 


that was liable to. be sold for arrears of 


land revenue. This opinion was founded | 
upon a decision of the Allahabad High 

Courtin Dakhni Din v. Rahim-un-nissa 
(4) which was passed many years hefore 
the decision of their Lordships of the 
Judicial Committee. in Mannu Lal v., 
Muhammad Ismail (1). The question was 
considered again to some extent in a 
decision of a Bench of the late Court of 
the Judicial Commissioner of QOudh in 
Bank of Upper India v. Munsit Alopi 
Prasad (5). 

A somewhat similar case to the present 
came before a Bench of the Allahabad 
High.Oourtin Muhammad -Ali v. Hukam 
Kunwar (6). Thena Bench of the Allah- 
abad High Court decided that tLe pro- 
prietor of a grove, who was not liable. to 
payment of Government :revenue was not 
a co-sharer. We consider this to be the 
correct view. The testis the: liability to 
pay Government revenue. Here Chhanga 
Lal not only does not pay Government 
revenue, but he is not liable to pay Govern- 
ment revenue. It is not the case that 
Government could exact land revenue from ` 
him and does not exact it. The land, 
which he owns, isnot liable to Govern- 
ment revenue. In these circumstances he 
is not a co-sharer. As he is not a co- 
sharer, he is clearly not a co-sharer in the 
Sub-Division and as a member of the 
village community his right is inferior to 
the rightof Bachchu Lal, who is aco- 
esharer in the mahal, though he is not a 
co-sharerin the Sub-Division. As a result 
this appeal succeeds. The suit of Chhanga 
Lal stands dismissed. He will pay his own. 
costs and those of the appellants in all th 


Courts. i 
G. H. Appeal allowed, 
A. N. A; 

(3) 10 0. 0. 225. 

Mo 16 A. 412; A, W, N° (1894) 134; 8 Ind, Dee. (N. s.) 

(5) 10 O. C. 25 
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RANGOON HIGH COURT. 
First Ovi APPEAL No. 11 or 1926. 
March 29, 1927. 

Present:—Sir Guy Rutled ge, Kr., Chief 
Justice, and Mr. Justice Brown. 
ADMINISTRATOR-GENERALoF 
BURMA— APPELLANT 

VETSUS i 
M. E. MOOLLA-— ResronpenT 

Contract Act (IX of 1872), s. — Interest— 
Stipulation to pay interest at certain a 01 at lower 
rate if paid in advance—Higher rate, whether 
penal, 

A stipulation to pay interest at a certain rate 
cannot be held to be penal merely because the debtor 
is given the option of a lower rate if the interest is 
paid every month in advance. 

Mati Lal Das v. Eastern Mortgage & Agency Co., 


. Ltd. (2), relied on. 


Syam Peary Dossya v. Hastern Mortgage & Agency 

Co., Lid. (1), not followed,’ 

_ Mr, Dantra, for the Appellant. 

Mr. Burijorjee, for the Respondent. 

JUDGMENT.—Mr. Burjorjee’ raised 
a preliminary objection on the ground that 
this was in fact aconsent decree and that 
consequently no appeal lay. 

We have perused the records in the case 
and it seems’ clear to us that while all 
other points were settled between the 
parties, the question of the rate of interest 
was left tothe decision ofthe Court; not, 
-as Mr. Burjorjee would have it, as an 
arbitrator or persona designata, but the 
Court exercising its Ordinary Original 
Jurisdiction, That being so, an appeal 
lies in the ordinary way from the Oourt’s 

décision. 
`: The written statement, we may note, 
was filed after the parties had entered 


into their agreement of 21st November, 


1425. The’ promissory notes in suit have 
the following provisions “On demand I, 


the undersigned, Mahomed Ebrahim Moolla- 


promise to pay Mr, S. T. Andrews or order 
the sum of Rupees one hundred thousand 
bearing interest at one per cent. per mensem 
or, if paid monthly in advance, at 114 
gnnas for each Rs. 100 per mensem.’ 

The learned Judge has held that the 
' higher rate of interest amounts to a penalty 


within the meaning of s.74 of the Indian- 


Contract Act and relies on a decision of 
the - Calcutta High Court, Syam Peary 
Dossya v. Eastern Mortgage & Agency Co., 
Lid. (1). It was not pointed out to the 
learned Judge.that that decision had -been 
overruled by their Lordships of the Privy 
Oouncil very. distinctly, in Mati Lal Das 


(1) 40 Ind, Cas, 865; 22 O, W, N. 226, 


(165 I. O. 1927] 

v. Eastern Mortgage & Agency Co, Lid. (2) 
where Sir John Edge observes at page 
271*; “The trial Judge rightly held 
the 23 per cent. interest was not penal 
interest. The decree of the High Court 
must be varied in the manner hereafter 
mentioned,” The final decision, therefore, 
in that case, so far from supporting the 
learned Judge, was a clear decision to 


the contrary. 


Reliance has been placed on the course 
of conduct between the parties in that 
Andrews never charged the higher 
rate of interest though default had been 
made in payment and that Andrews 
by his letter ta the respondent dated 
the 5th May, 1920, states: “I will not require 
you to pay interest at the higher rate if 
you pay it to my credit to Messrs. Thos, 
Cook & Sons, Rangoon branch, within five 
days of the due date of payment at the 
lower rate.” In order, however, to avail 
himself of this concession by the creditor, 
respondent would have to show that he 
had in fact complied with the condition, 
which he manifestly did not do. 

In our opinion, s.74 does not apply to 
the transaction at all. . Respondent promis- 
ed to pay interest at 12 per cent, on the 
loan, but he had the option of paying the 
interest in advance monthly and in such 
case a lower rate of interest’ would be 
charged. We can see nothing in the 
nature ofa penalty in this arrangementiand 
while a creditor like Mr. Andrews can 
make any concession to his debtor which 
he may choose, a-percon in a fiduciary 
relationship like the Administrator- General 
has no power to make such concession. 

For these reasons, we consider the deci- 
sion of the trial Court wrong. We accord- 
ingly allow the appeal and declare the 
interest to be 12 per cent. per annum, 
The appellant is entitled to costs ten gold 
mohurs, 

A. N. A. Appeal aliowed. 

(2) 61 Ind. Oas. 486; 25 O. W. N. 265; (1920) M. W. 


:N, 631; 28 M. L. T. 351; 47 I.A. 265; 2 U, P. L.R. 


(P. ©.) 166 (P. 0.). 
*Page of 25 O. W, N. Ed] | 
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LAHORE HIGH COURT. 
SEconpd Civit APPEAL No. 2450 oF 1922, ° 
June 18, 1926. 
Present:—Mr. Justice Campbell and 
Mr. Justica Addison. 
Tsa BHIWANI COTTON SPINNING 
AND WEAVING MILL Co., Lrp.— 
DEFENDANTS—APPELLANTS 
versus 
Frem BISHEN SAHAI-BHAGWAN 
DASS—P.LarintTirFsS—RESPONDENTS. | 
Civil Procedure Code (Act V of 1908), O. XLII, 


. 7. 2—Trial Court deciding preliminary issues first— . 


Second appeal—Copy of preliminary order, whether 
should be filed. 

Where preliminary issues are decided in a case by 
aseparate order before the hearing of the remaining 
issues, a memorandum. of second appeal from the de- 
cree passed in the case should be accompanied not 
only by a copy of the final judgment passed in 
the case but also by a copy of the order, disposing of 
the preliminary issues. 


Second appeal from a decree of the 
District Judge, Delhi, dated the 28th June, 
. 1922, 
Mr. Shamair Chand, for the Appellarts. 
Lala Jagan Nath Aggarwal, for the Re- 
spondents. 


JU DGMENT.—In the suit out of which 
this second appeal arises three preliminary 
issues were framed as follows:— 

l.-Was the order of the District Judge 
without jurisdiction? 

2. Doass. 11 bar the suit? 

3, Does O. II, r. 2 bar the suit? 

These issues were decided against the 
defendants by the Subordinate Judge on 
the 12th of November, 1919, in an order of 
that date. Further issues were then fram- 
edon the remaining points arisingin the 
suit and were decided by order of the Sub- 
Judge, dated the 12th of August, 1921. An 
appeal to the District Judge failed and the 
defendants have come to this Oourt on 
second appeal. 


A preliminary objection has been taken 
that there is no proper presentation of the 
. Beçona appeal because although a copy of 
the order of the 12th August, 1921, has been 
filed with it, no copy has been filed of the 
order of the 12th November, 1919, and the 
requirements of O. XLIII, r. 2, of the Code 
of aoe Procedure have not been complied 
with. 

. _Ascording toO. XLII, r. 1, the rules of 

O. XLI apply, so far as may be, to appeals 
from appellate decrees, and by O. XLII, r. 
„2, in addition to the copies specified in 
Ọ. XLI, r. l,a mamorandumof second ap. 
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peal must be accompanied by a copy of 


the judgment of the Court of first instance. 
“Judgment” is defined in s. 2, sub-s. (9) 
of the Code asthe statement given by the 
Judge of the grounds of a decree or order. 
Under O. XLI, r. (2), which read with O. 
XLII, r. l, applies to appeals against apel- 
late decrees, the memorandum of appeal 
must set forta, concisely and under distinct 
heads, the grounds of objection to the decree 
appealed from. 

The first two grounds of objection’ set 
forth in the memorandum of appeal before 
us are (1) that the suit was barred by s, 11 of 
the Code of Oivil Procedure, and (2) that 
the suit was also barred by O.JII,r. 2, of 
the Code. The judgment of the trial 
Court on these two points was recorded and 
delivered on the 12th of November, 1919, 
and was manifestly a part of the judgment 
on which the decree is based. The situa- 
tion is that a copy of the judgment ofthe 
Court of first instance has not been filed 
with the memorandum of appeal, but only 
.a portion of that judgment. | 

In these circumstances there was no 


‘ proper presentation of the appeal within 


time, and we see no reason for granting 
further time for, the deficiency to be made 
good, We must accordingly, dismiss the 
appeal, and the appeal is dismissed with 
costs. 


A, N. As Appeal dismissed, | 


pma aes] 


` \ 


OUDH CHIEF COURT. 
Frest Ciyin Appear No. 153 or 1926. 
September 26, 1927. 
Present :—Mr. Justice Hasan and 
; Mr. Justice Misra. 
GAJRAJ SINGH AND orHirs-—Derenp- 
ANTS—APPELLANTS 
versus | . 

Musammat MULAN KUAR AND OTHERg— - 
i PLAINTIFFS — RESPONDENTS. 

Hindu Law—Joint family—Mortgage by manager 
—Necessity. or benefit- Rate of interest in excess of 
commercial rates—Duty of lender to prove necessity . 
—Ordinary rate of interest— Duty of borrower to 
prove absence of necessity. 

A transaction by a manager of a joint Hindu 
family can be maintained either on the ground of 
necessity or that of benefit,and if a transaction is 
beneficial to the family it is unnecessary for the 


. lender to establish that there existed a pressure on 
‘the family estate and that there was need for the 


transaction, [p, 595, col, 1, 
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If the rate of interest provided in a mortgage- 
deed executed by the manager of a joint Hindu 
family on the face of it appears to be high, viz, 
in excess of ordinary commercial rates, the lender 
will have to prove the necessity for such a rate. 
Ifthe rate does not appear to be high and no evi- 
dence has been led on behalf of the members of the 
family to show that it was not justitied by legal 
necessity according to the circumstances that pre- 
vailed atthe time when the money was borrowed, 


there would be no occasion for interference by the, 


Court. [p. 597, ecl. 1.] 
Kidar Nath v. Bhikham Singh (6), distinguished. 


First appeal from the decree of the 
Additional Sub-Judge, Sitapur, dated the 
14th September, 1926, . 

Mr. Rajeshwari Prasad, for the Appel- 
lants. 

Messrs. Bishambhar Nath Khanna and 
Mahesh Prasad, for the Respondents, 


JUDGMENT. 

Misra, J.—This is an appeal arising 
out of a suit lor recovery of money by 
sale of the property mortgaged. The suit 
is based on a mortgage-deed, dated the 
17th of October, 1911, executed by one 
Raghubar Singh, father of defendants 
Nos. 1,2 and 3 in favour of one Jangu 
Singh, deceased, who is’ now represented 


in the present suit by the plaintiff-respond-: 


ents, for a sum of Rs. 5,500 carrying inter- 
est at 12 annas per cent. per mensem with 
annual rests. The mortgaged property 
consists of a half share in village Rampur 
Nawagaon, District Sitapur; and the entire 
amount claimed on account of principal and 
interest is Rs, 15,000. 

The defendants-appellanis contended 
inter alia that a partition among Raghubar 
Singh and his sons had taken place in or 
about the year 1890 and that the family 
was, therefore, separate in -1911 when 
Raghubar Singh had no right to mortgage 
the entire property in suit. It was also 
contended that if the family be found to be 
joint at the time ofthe execution of the 
mortgage-deed in suit, the mortgage wus 
not binding on the appellants inasmuch 
as it was not executed for any legal neces- 
sity or forthe benefitof the family. It 
was further contended that out of the 
consideration of the mortgage-deed in suit 
the sum on accountof the two unregister- 
ed deeds, dated the 7th August, 1905, and 
the 12th Apri], 1806, was a fictitious sum; 
and the plaintifs should not Le given a 
decree for the said sum. The rate of in- 
terest was also alleged to be excessive and 
not justified by legal necessity. The last 
contention urged was that a sum of 
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Rs. 142-13-68 had been paid by the mort- 
gagor Raghubar Singh and one other person 
Pohap Singh to the mortgagee on the 
latter’s representation that there was a 
deficiency in the amount stated in the 
mortgage-deed as payable to one Mangal 
Shah on account of his mortgage, dated the 
24th July, 1908. The amount payable to 
Mangal Sah was stated in the mortgage- 
deed to be Rs. 1,725. It was contended 
that theamount paid to Mangal Sah was 
only Rs. 1,717 and that the defendants were 
entitled to a credit of Rs. 8 on that account 
and also to a credit cf Raghubar’s half 
share out of Rs. 142-136 -which the 
reser had not had to pay to Mangal 
ab. 

The principal points, therefore, for deci- 
sion among others before the learned Addi- 
tional Subordinate Judge, who tried the 
case, were: 

(1) whether the mortgage-deed in 
suit was executed when .the family was 
joint ; 

(2) whether the two unregistered deeds, 
dated the 7th of August, 1905, and 12th of 
April, 1906, which formed part of the con- 
sideration of the mortgage-deed in suit did 
actually exist ; - -= 

(3) whether the rate of interest pro- 
vided in the mortgage deed in suit was 
justified by legal necessity ; and 

(4) whether the defendants were entitl- 
ed to a credit of Rs. 8 and Rs. 71-6 9. 

The learned Subordinate Judge decided 
all these points in favour of the plaintiffs ` 
and on those findings gave a decree for the 
amount claimed by the plaintiffs after 
deducting certain payments ordering re- 
covery of the decretal money by saleof the 
mortgaged property. 

The defendants have come up in appeal 
to this Court, and the same points have 
been urged before usin appeal. We now 
proceed to decide each of these points 
seriatem :— 

Regarding the first point, it appears to 
us that the evidence on the record fully 
justified the finding of the trial Court that 
at thetime of the execution of the mort- 
gege-deed in suit the family was joint 
and that Raghubar Singh was the head 
thereof. The evidence of Mathura Prasad 
(P. W. No. 3) Jabbar (P. W. No.5), Hazari 
Singh (P. W. No. 6), Kanchan Singh (P. 
W. No. 10) and of Baldeo Singh (P. W. 
No, 11) . sufficiently establishes the point, 
and we consider it needless to discuss the 
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matter further. We, therefore, have no 
hesitation in overruling the plea of the 
defendants appellants on this point. 

[His Lordship then discussed the evidence 
on the second point and continued :] 

On all these considerations we are of 
Opinion that the existence of these two 
unregistered bonds has been sufficiently 
established, and there is no force in the 
contention raised on that point on behalf of 
the appellants. 

Regarding the third point, we are also of 
opinion that it has no force. It was stre- 
nuously contended before us that the rate 
of interest provided in the deed in suit 
was not justified by legal necessity, nor 
was itin any way beneficial to the joint 
family since the rate of interest provided 
in the mortgage-deed, dated the 12th Feb- 
ruary, 1903 was 8 annas 3 pies per cent. 
per mensem. It wasarguedthat the term 
fixed in the previous mortgage-deed of 
1903, had net expired, and consequently 
there was no pressure on thefamily estate 
and Raghubar Singh was not, therefore, 
justified in executing the deed in suit fora 
higher rate of interest. ; 

We now proceed to examine how far this 
contention can be maintained, 

It seems to us to be clear that a transac- 
tion by a manager of a joint Hindu 
family can bə maintained on two grounds: 
either 

(1) that of necessity ; or 
(2) that of benefit. 

This proposition was laid down clearly 
by their Lordships of the Privy Coun- 
cil in Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (|). This matter 
was made clear by one of usin a de- 
cision by him asa Judge of the late Court 
of the Judicial Commissioner of Oudh in 
the case of Chandrika Prasad v. Ram 
Sagar (2), Ifthe transaction is beneficial 
to the family it appears to us to be un- 
necessary for the mortgagee to establish 
that there existed » pressure on the fami- 
ly estate and that there was need for the 
transaction. Whether a particular transac- 
tion was beneficial to the family estate 
must of course be decided on the circum- 
stances of each case. We, therefore, have 
to examine whether the transaction em- 
bodied in the mortgage-deed in suit was” 


(1) 6 M. I. A. 393; 18 W. R. Bin; Sevestre 253n; 3 
Suth, P. O. J. 29; 1 Sar, P. 0, J. 552; 19 E. R 147. 

(2) 89 Ind, Oas. 567; 12 O. L., J. 565; 2 O, W, N. 425; 
A.L R.1925 Oudh 459, 
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beneficial to the family estate. On examin- 
ing the deed of mortgage in suit it appears ` 
to us that besides the two unregistered 
bonds for Rs. 200 the two deeds forming 
the main part ofthe consideration consis- 
ted of the deed of mortgage in favour of 
the mortgagee-dated the l2th February, 
1903, and the mortgage in favour of 
Mangal Sah, dated the 24th July, 1908. 
The rate of interest provided in the first 
deed was, asstated above, a rate of 8 annas 
ə pies per cent, per mensem compound- 
able with yearly rests; and the rate of 
interest payable under the deed of Mangal 
Sah was Rs. 1-8 per cent. per mensem com- 
poundable half yearly. The sum due to 
the mortgagee under his deed, dated the 
12th February,1903, and the two unregister- 
ed deed consisted of Rs. 3,700 approxi- 
mately; and if we calculate interest on 
that sum at 8 annas 3 pies per cent, per 
mensem, it comes to about Ks. 19 per 
month, The sum due to Mangal Sah under 
his mortgage-deed, dated the 24th July, 
1908 was at the time of execution of the 
mortgage-deed in suit approximately 
Rs. 1,700. IJfwe calculate interest on that 
sum at Rs.: 1-8 per cent. per mensem, it 
comes to Rs. 25-8. The total amount of inter- 
est which Raghubar Singh would have had 
to pay on the money due under these deeds 
every month comes to about Rs, 44-8. The 
interest on the sum borrowed under the 
deedin suitat the rate of 12 annas per 
cent. per mensem comes to Rs. 41. Itis, 
therefore, clear that the interest payable by 
the family under the deed in suit is less 
than the interest which would have had to 
be paid under the two previous mortgages 
at rates specified therein. The benefit to 
the family is, therefore, evident from the 
said transaction. i 

As to the question of the legal necessity, 
the learned Pleader for the appellants had 
to admit that money due under the deed 
of Mangal Sah had fallen due, and conse- 
quently the necessity to pay it off was 
evident and could not be questioned by 
him. He only contended that the money 
due under the deed in favour of Jangu 
Singh, dated the 12th February, 1903, had 
not thenfallen due and consequently the 
payment of that sum could not be con- 
sidered to beany necessity binding on the 
family. We have examined the deed in 
sult, andit appears to us to be clear from 
ita terms that the mortgage would have 
been entitled to take possession of the pra 
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perty mortgaged on the 12th February, 
1912. Raghubar Singh had not paid a 
single pie on account of interest on that 
mortgage and it is only reasonable to sup- 
pose that he would not have been able to 
pay of the money due under the mortgage 
onthe date mentioned above. The result 
would have been that the mortgagee would 
have taken possession ofthe property and 
would have been . entitled to appropriate 
the entire profits towards the interest of 
the money due. Thefamily was, therefore, 
in danger of losing the entire property. 
This circumstance, in our opinion, shows 
that the action on the part of Raghuvar 
. Singh to pay off the mortgage of 1803 by 
executing the mortgage-deed in suit was 
fully justified. The deed in suit was exe- 
cuted in October, 1911, and hardly four 
months were left for the mortgagee to enter 
into the possession of the property mort- 
gaged. We are, therefore, of opinion that 
the transaction was fully justified by legal 
necessity. < 

We have now toexamine the contention 
urged by the learned Pleader for the appel- 
lants that the rate of interest provided in 
the mortgage-deed in suitis not justified 
by legal necessity. -We have already stat- 
ed that the interest provided in the deed was 
12 annas per cent. per mensem compound- 
able with yearly- rests. The c-ntention 
was that the rate was a high one and 
not justified by legal necessity, especially 
when we look tothe interest provided for 
inthe previous deed executed in favour 
of the same mortgagee, dated the 12th 
February, 1903. 

The law on the subject has. been laid 
down recently in several cases by their 
Lordships of the Privy Oouncil. Vide 
Nawab Nazir Begam v..Rao Raghunath (3), 
Ram Bujhawan Prosad Singh v. Nathu Ram 
(4), and Radha Kishun v. Jag Sahu (5). 


(3, 50 Ind. Cas. 434; 41 A. 571; 46 I. A. 145; 36 M. L. 
J. 521,17 A. L. J 591; 230. W. N.'700; 21 Bom. L. R. 
484: 26 M. L. T. 40; 30 O. L. 4. 86; (1919) M. W. N. 498; 
1 U. P. L. R. (P. C.) 49 (P. O.). 

(4) 71 Ind. Cas. 933; 2 Pat. 285; 50 J. A. 14; 4 P. L, 
m 29; A.I. R.1923 P.O. 37; 32 M. L. T. 129; 44 M: 
L. J. 615: 25 Bom. L. R. 568; (1923) M. W. N. 382; 38 
C. L. J. 25; 18 L. W. 767; 1 Pat. L. R. 41r; 28 0. W., 
N. 446 (P. O.). 

(5) 80 Ind. Cas. 791; 4 Pat. 19; 51 I. A. 278; 
1994 P. 0, 184; 5 P. L. T. 434; 26 Bom. 
c0 L. W. 285;47 M. L. J. 329; 2 Pat. L. R. 259; 3 
L. 'T. 177; 11 O. L. J. 652; 22 A, L. J. 959; 
(P. C.) 129; 29 O. W. N. 293; 10 0. 4 
LO. W. N. 481 (P. Oy), 
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In Nazir Begam's case (3) the deed carried 
interest at the rate of Rs. 2-8 per cent. per 
month with half yearly rests. Their 
Lordships observed in that case that it 
was incumbent on thcee who support a mort- 
gage’made by the manager ofa joint Hindu 
family to show not only that there was 
necessity to borrow but thatit was not un- 
reasonable to. borrow at some such higher 


rate and upon some such terms and if it was 


not shown that there was necessily to bor- 
row. at the rate and upon the terms contain- 
ed in the mortgage, that” rate and those 
terms could not stand. Their Lordships 
alsoobserved that although no evidence 
was given on either side to show whether 
therate was justified or not, yet the thing 
spoke for itself. They further observed 
thatthe necessity fora manger to borrow 
money conferred upon him authority to 
borrow upon reasonable commercial terms, 
ənd no further; and what particular rate 
of interest should be considered to be 
covered by the said terms, whether simple 
or compound wasamatter of detail upon 
which the High Court with its local know- 
ledge could well be left to decide. 

In Ram Bujhawan Prosad Singh v. Nathu 
Ram (4) their Lordships laid down that 
the effectof the decision in the case of 
Nazir Begam was that the members of 
the family of a mortgagor should always 
be permitted to prove that a particular 
rate of interest was excessive, and if they 
led such evidence the mortgagee would 
then have to prove that the rate of interest 
provided in the deed was not exceseive, 
having regard. to all the circumstances 
which prevailed when the loan was made. 

In Radha Kishunv. Jag Sahu (5) the 
rate of interest was Rs. 2 per cent. per 
meneem compoundakle with half yearly 


` rests and their Lordshipsof the Privy Coun- 


cil after referring to all ihe cases mentioned 
above, observed as follows: (page 281*). 
“In view of these authorities their 
Lordships cannot consider the questicn 
as still open. Aplea in general terms as 
here raises the question, and the questicn 
being raieed the onus is on the lender to 
prove that the necessity included borrow- 
ing on such terms. Asin all questions cf 
onus, a certain amount of evidence may 
cause the onus to esbift, and evidence cn 
the lender’s part that the money could 
not, in the circumstances, have been rais- 
ed atlecs interest would suffice to shift 
| *Page of S17, A—[Hd.] aai 
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the onus so that, if the defendant led no 
evidence to controvert that statement, the 
lender would prevail. Bus when there is 
no evidence andit is evident onthe face 
of the document that the interest charged 
is farin excess of commercial rates, then 
undoubtedly the lender has not discharged 
his task”. 

It will thus appear from the three Privy 
Council cases quoted above that if the rate 
of interest provided in the deed on the face 
of it appears tq be high, that is, in excess 
of ordinary commercial rates, the lender 
will have to prove the necessity for such 
arate. Ifthe rate does not appear to be 
high and no evidence has been led on be- 
half of the borrower to show that it was 
not justified by legal necessity accord- 
ing to the circumstances that prevail- 
ed at the time when the money was bor- 
rowed, there would be no occasion for in- 
terference by the Court. We find in the 
present case that the rate ofinterest provid- 
ed in the deed of mortgage is 12 annas per 
cent, per mensemcompoundable with yearly 
rests that is 9 per cent. per annum and no 
evidence has been led on behalf of the de- 
fendants-appellants to prove that money 
could have been borrowed at a lesser rate 
and that it was not, therefore, justified by 
legal necessity. Wealso know from our 
local knowledge of the Province of Oudh that 
the rate of 9 per cent. per annum is a very 
fair and reasonable commercial rate of in- 
terest. Weare not, therefore, prepared to 
hold that the rate of interest provided in 
the deed in suit,in the absence of any evi- 
dence to the contrary, is ahigh one and not 
justified by legal necessity. Reference was 
made to a case decided by a Bench of this 
Court to which one of us was a party ; and 
which is reported as Kidar Nath v. Bhi- 
kham Singh ‘6). We find that the. interest 
provided in the mortgage-deed in dispute 
‘in that case was 12 per cent. per annum 
compoundable half yearly, and it was 
held that the interest under the circum- 
stances proved in that case was excessive 
and a case for interference by the Court had 
been made out. That case, it appears to us, 
can be no guide for determining the pre- 
sent case. Each case must be decided in ac- 
cordance with the circumstances of that case, 
No particular rate of interest can be definite- 
ly fixed as one which must in every case be 
enforced. Itis alwaysopen to the sons of 


(6) 92 Ind. Oas. 679; 13 O. Ly. J. 338, 
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a mortgagor to show that that rate was not 
justified by legal necassity; and similarly 
to the mortgagee to show to the contrary ; 
and the Court must be guided by the cir- 
cumstances of each case and by the evi- 
dence led by the parties in that case. We 
only wish to indicate that if no such evi- 
dence has been led ina particular casa, and 
if the rate provided in the deed appears to 
be not high but an ordinary reasonable com- 
mercial rate such rate must be enforced. 
On these grounds we maintain the decree of 
the learned Additional Subordinate Judge 
on this point. 

There remains for us to deal with the last 
contention urged by the learned Pleader 
for the appellants. We may at ones state 
that we are unable to follow the reasoning 
of the learned Subordinate Judge on this 
part of the case. Heheld that the payment 
of Rs, 142-13-6 was a separate transaction 
altogether and that the defendants could 
not, therefore, claim a credit for thatsum in 
the present case. We regret we are unable 
to take that view. It appears to us that a 
certain sum of money was paid by the 
mortgagor to.the mortgagee for payment to 
Mangal Sah over and above what was left 
with the mortgagee as dehanid to him. If 
on accounting money due to Mangal Sah 
was found to be less than what was made 
payable under the mortgage-deed it ig 
clear that the defendants would be entitled 
to get a credit for that sum. The payment 
was obviously not aseparate transaction but 
in connection with the transaction of the 
mortgage-deed in suit. It is obvious that 
if the mortgagee had paid the moneyito pay 
off a prior encumbrance in excess of what 
was made payable under the mortgage- 
deed, he would be entitled to include such 
excess payment in his claim and to obtain a 
decree for it also. Similarly if the mort- 
gages paid less than what was provided for 
in the deed and if he realised some 
more money from the mortgagor for the 
purpose but was not required to pay, and ` 
the money remained in his hands, he must 
give credit for it at athe time when he snes 
for his mortgage-money. It is admitted þe- 
fore us that the shareof Raghubar Singh in 
the sum of Rs. 112-13 6 was half, that is the 
money which he paid was R3. 71-69: Itis 
also admitted that according to the calecula- 
tion made by the learned Subordinate Judge 
Rs. 8 remained in the hands of the mort- 
gagee out of the sum of Rs. 1,725 which was 
made payable to Mangal Sah under the 
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deedin suit, the money due to him being 
only Rs. 1,717. We, therefore, hold that the 
defendants-appellants snould get credit for 


asum of Rs. 79-69 on the 7th February,’ 


1912, when the mortgage in favour of Mau- 
gal Sah was redeemed. > 

We, therefore, allow the appeal to the ex- 
tent indicated above. A fresh account will 
be prepared by the office. The parties 
will receive and pay their costs in this 
Court in proportion to their success and 
failure in appeal. As regards the costs of 
the lower Court our order is-that plaintiff 
will get proportionate costs of the suit 
on the amount which will now be found 
dueto him after calculation made by the 
office in accordance with the directions 
given above. A fresh decree in terms of 
O. XXXIV,r.4 of the Code of Civil Pro- 
cedure shall be prepared and six months’ 


time from the date of the decree shall be’ 


allowed to the appellants for payment of 
mortgage money. 

Hasan, J.—I concur in the order pro- 
posed by my learned brother. 

G, H, Appeal allowed in part, 


RANGOON HIGH COURT. 
SEconp CIVIL APrEaL No 544 oF 1926. 
June 10, 1927. 
Present:—Mr. Justice Brown. 
MAUNG AUNG TUN— PLAINTIFR— 
APPELLANT 
versus 


MAUNG SAN NYUN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. l44— 
Adverse possession—Gift to sons—Donor continuing 
in possession— Possession, whether adverse— Burden of 
proof—Suit for possession—Limitatton—Mesne profits 
—Burmese Buddhist Law—Guift and Will, difference 
between— Gift, validity of. 

A Burmese Buddhist husband about the time of 
his re-marriage executed a registered deed whereby he 
made over certain lands outright to his children by 
his first wife towards their mother’s share of inherit- 


ance in full satisfaction. The husband of one of these’ 


children, more than 12 years after the execution of 
the deed sued the executant of the deed as well the 
other children for partition and mesne profits : 

Held, (1) that there was no presumption from the 
possession of the father that his possession was 
adverse to his children, and that the burden of 
proving that his possession was adverse was on the 
defendants: [p. : 99, col 1.] 

(2) that the deed of gift could not be construed as 
amere Will; |p. 599, col, 2.| 
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(3) that the plaintif was not entitled to mesne 
profits inasmuch as the possession ọf the defendants 
was not wrongful [p 600, col. 2.] 

Ma Thin Myaing v. Maung Guyu (1), distinguished, 

Mr Kalayanwalla,for the Appellant, 

Messrs. Surty and Tun Aung, for the 
Respondents, 


JUDGMENT.—The 5th defendant-res- 
pondent, U Po, a Burman Buddhist, by his 
wife Ma Pu Lay had four children, Ma F 
Mai, Ma E Tin, Maung San Nyun and Ma 
E Mi. Ma E Mai, the eldest child still 
alive and has given evidence in the case. 
Ma E Tin, the second child, was the wife 
of the plaintiff-appellant Maung Aung Tun. 
She died childless in the year 1921. Maung 
San Nyunisthe lst defendant-respondent, 
Ma E Mi, the youngest child, is dead, and 
her heirs are her husband, the 2nd respond- 
ent, Maung Ohn Pe,and her children the 
3rd and 4th respondents. Afterthe death 
of Ma Pu Lay, U Po married again and, about 
the time of the re-marriage he executed 
a registered deed whereby he made over 
the landin suit outright to his four child- 
ren by Ma Pu Lay towards their mother 
Ma Pu Lay’s share of inheritance in full 
satisfaction. Originally only Maung San 
Nyun and Maung Ohn Pe were joined ag 
defendants the plaintiff's case being that 
since the re of his wife these two de- 
fendants have refused to allow him any | 
Bhare of the profits of the land and he sued 
for partition and mesne profits. Subse- 
quently he added U Po as 3rd defendant on 
the ground that he had been told that U 
Po was in possession of the Jand. 

The execution of the registered deed ig 
not denied. The defence is that the claim 
is barred by limitation and that U Po never 
intended to make an outright gift of the 
land but merely intended to provide for the 
disposal of the land on his death. 

The trial Court held on the merits that 
plaintiff had failed to substantiate his case 
and dismissed his suit. 

The lower Appellate Court did not con- 
siderthe merits of the case but dismissed 
the suit solely on the ground that it was 
barred by limitation 

The plaintiff has now come to this Court in 
second appeal. 

Iam unable to agree with the finding 
of the District Court on the point of limita- 
tion. The learned Judge remarks that the 
article of the Limitation Act applicable is 
admittedly Art. 144 and then goes cn 
to say that as it is twelve years since the 
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deed was executed the suit is barred. He 
appears, however, to have overlooked thefact 
that limitationunder Art. 144 does not be- 
gin to run until possession becomes adverse 
to the plaintiff. Even if it ‘were admitted 
that U Po had been in uninterrupted posses- 
sion of the land since the date of execution 
ofthe deed that would not necessarily con- 
cludethe case. There would be no neces- 
sary presumption from this possession that 
his possession was adverse to the claim of 
his children, and in asuit under Art. 144, 
the burden of proving that possession is 
adverse rests on the defendant. 

It has been suggested before me that 
the Article applicable is Art. 127. It seems 
to me at least doubtful whether the proper- 
ty in the present suit can be called ajoint 
family property within the meaning of 
that Article. But, even if the Article 
were applicable, limitation under it 
does not begin to run until the exclusion 
from the property becomes known to the 
plaintiff. There is no evidence that plaint- 
iff was in any way excluded from his rights 
to the property, at any rate, prior to the 
‘death of his wife in 1921. As regards 
possession since the execution of the deed, 
the evidence is conflicting. 

[His Lordship then discussed the evidence 
and found that the land was managed by 
U Po for the benefit of all the co-owners 
and that U Po was not uninterruptedly in 
possession till the date of suit and he con- 
tinued as follows |:— 

The present appeal is filed under the 
provisions of s. 100 of the Code of Civil 
Procedure, and this Court cannot, therefore, 
interfere ona pure question of fact. But 
it does not appear from the Judgment that 
the Additional District. Judge really con- 
gidered the evidence on this point at all. 
All that he remarks is “From the evidence 
it would appear that U Po has beenin 
uninterrupted possession of the land from the 
date of execution of the deed, and his 
children had derived no benefit from the 
land.” It is impossible to hold, on a bare 
statement ofthis sort made simply in con- 
nection with a point of limitation, that 
the evidence on this point of possession 
was really considered by the learned Judge. 
Lam of opinion that the suit was not barred 
by limitation. 

It is, however, urged on behalf of the 
respondent that even so the suit must fail. 
The deedon which the plaintiff relies is 
merely a deed of gift, and it is contended 
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that the gift was never accepted by the i 


donees, I think, however, that there is 


sufficient on the record to justify the view. 


that it was accapted. Five years after its 
execution Ma E Mai executed a registered 
deed whereby she purported toconvey all 
her rights in this land to her brother and 
sisters, thereby clearly recognising that 
she had a right to the property, and I 
see no reason to discard all the evidence 
as to Ma E Tin’s having at least had some 
share in the profits of the land. I do not 
think the case can fail on this ground. 
There may, however, bea somewhat- more 
difficult question as to whether the gift 
was valid atall. U Po urges thatit was 
never his intention to make an outright 
gift and that his intention was merely 
that the property should go to his child- 
ren onhis death. If this intention of his 


‘is absolutely clear from the subsequent 


conduct of the parties then, on the autho- 
rity of Ma Thin Myaing v. Maung Gyi (1), 
it. might be necessary to hold that evidence 
of intention contradictory to the terms of 
the document was admissible that the dis- 
position of the property was really in the 


nature of a Will and that, therefore, it was” 


invalid. But I think the circumstances 
of the present case can clearly be disting- 
uished from those of Ma Thin Myaing’s 
case (1). In that case the transaction was 
a gift pureand simple. In this case it 
partakes of the nature of a partition by 
a father with his children on his re-mar- 
riage. U Po himself says that he had no 
other property at the time; but, on this 
point, the evidence seems to be against 
him. His witness Kya Zan says that there 
is another land measuring about 25 acres 
which belongsto U Po and Ma Pu Lay. 
Po Mya,a witness for the plaintiff, says 
that at the time of the execution of the 
deed the land lying north of Dabein was 
in U Po's hand, which land was apparent- 
ly distinct from the land in suit. There 
is nothing, therefore, on the record to 
justify the contention that U Po had part- 
ed with all his property, and the transac- 
tion was really in the nature of a partition 
on re-marriage. F'urther the evidence that 
U Po merely intended that this document 
should operate asa Will is unconvincing, 


U Po Shan the brother of Ma'Pu Lay says | 


that U Pat first did not want to make 

over the laud but yielded to parsuasion on 
(1) 75 Ind, Oas. 166; 1 R. 35l; A, L-R. 1924 Rang: 
3. 
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the understanding that the children were 
to take the land only after his death. Kya 
Zan merely says thatU Po was not wil- 
ling but yielded as pressure was put upon 
him and on his being told that he would 
not have to part with the land forthwith, 
Kya Zan definitely says there was noun- 
derstanding when he was to part with the 
land. Maung Ba Thein, one of the attest- 
ing witnesses, merely says that the deed 
was executed in order that the children 
might get the land. Even Ma E Mai, U 
Po's daughter, says in her evidence “ Noth- 
ing was said about when the deed was to 
take effect.” Itseems to me to be impos- 
sible, therefore, to hold that U Po’s inten- 
tion was that the gift should have no 
effect until his death. The children may 
huve agreed to his working the land for 
a time but there is nothing to show that 
they agreed that he should treat the land 
as his own. The wording of the document 
is, on the face of it, yery clear, and even if 
oral evidence is admissible to show that 
it was not in fact an outright gift that 
evidence would have tobe clearly convinc- 
ing. It does not seem tome that convinc- 
ing evidence on the point has been pro- 
duced. The resultof the gift if valid is 
that the property vested in Ma H Tin be- 
fore her death and now goes to the plaint- 
iff as her heir. Were the gift not valid 
the property of U Po would go tohis sur- 
viving children on his death to the exclu- 
sion of the plaintiff. Ever since the gift 
the land has stood in the names of the 
children and land revenue has been paid 
in theirnames. The eldest daughter Ma 
E Mai has definitely recognised the gift 
by adeed of conveyance of her share in 
the property. In all the circumstances: I 
am unable to hold that the deed was not 
what it appears on the face of it, a deed 
of outright transfer. That being so the 
plaintiff is, in my opinion, entitled to the 
one-third of the property that he claims, 
He is of course not entitled to mesne pro- 
fits for more than three years before filing 
the suit, Nor am I satisfied that he has 
made out his claim for mesne profits prior 
to the institution of the suit at all. -Mesne 
profits are claimable when the possession 
of the defendant is wrongful, The origi- 
nal plaint speaks of a notice as to parti- 
tion having issued to the then defendants 
(amongst whom U Po was not included) 
in February, 1925. But prior tothat date 
it isnot shown thatthe plaintiff did not 
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acquiesce in the lands being managed by 
U Po. There is evidence to which I have’ 
already alluded as to documents having 
been handed over to U Po after Ma E 
Tin’s death, and it would appear to have. 
been recognised that so long as the pro- 
perty remained undivided the plaintiff was 
not the proper person to look after the 
property. Ma E Tinas the eldest child 
was in a different position, It must I- 
think be held that the plaintiff did not 
insist on partition at the time, and allowed 
the property to be managed as a whole for 
the joint benefit of the coowners. There 
was no wrongful possession and no ques- 
tion of mesne profits prior to February, 
1925, arises. The suit was instituted in 
June, 1925,and it does not appear that 
any claim was made from U Po beiore 
then, The plaintiff has made no claim 
in this suit for mesne profits subsequent 
to the institution of the suit. 

Iset aside the decrees of the lower Courts 

and pass a decree directing that the land 
be partitioned and the plaintiff appellant 
be given possession of a one-third portion 
thereof, The claim as to mesne profits 
prior to the institution of the suit is dis- 
missed. 
L The defendants Maung San Nyun and.U 
Po will pay the appellant his costs through- 
out on his claim for partition and posses- 
sion only.. 


A. N. A. Appeal allowed in part, 


T Şa 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRCREH No. 1513 
oF 1924. 

August 24, 1926, 
Present:—Mr. Justice Panton and Mr. 
Justice Chakravarti. 

Srimati CHARU BALA DASI AND OTHERS— 
DrFENDAN S— APPELLANTS 

versus 
Srimati NIHAR KUMARIDASI AND 
CTHERS— PLeINTIFFS— RESPONDEN'S. 

Civil Procedure Code ‘Act V of 1908), O. XLI, 
r. 88—Alternative prayers—Power of Appellate 
Court to grant alternative relief. 

In a suit with alternative prayers, if the Appellate 
Court finds that the plaintiff is not entitled to the 
relief which was awarded to him by the first Court, 
it is its duty to grant, if the findings justify, the 
other relief in order to adjust the 1ights of the 
parties in accordance with justice, equity and good 
wonscience. Order XLI, r. 38, of the Civil Procedure 


[105 I. 0. 1927] 
Code is primarily intended for a contingency like this. 
[p. 601, col. 2; p..602, col. 1.] 

Appeal against a decree of the Addi- 
tional District Judge, Midnapore, dated the 
27th March, 1924, modifying that of the 
Munsif, Second Court, Midnapore, dated 
the 27th July, 1923. 

Mr. Amarendra Nath Bose and Babu 
Sures Chandra Mukerji, for the Appel- 
lants. 

Babu Gopendra Nath Dass, for the Re- 


spondents. 
JUDGMENT, 
Chakravarti, J.—Thisis an appeal 


by defendants Nos. 3 to 8and arises out of, 


a suit for declaration of the plaintiff's title 
and for recovery of possession of certain 
land described in the schedule to the plaint 
with mesne profits. The facts shortly stated 
are these: Defendant No. 10 and one Surja 
were the owners of a jote consisting of 2 


bighas 16 cottahs: of land. They sold it 


to defendant No.9 on the 6th May, 1910. 
Defendant No.9 in his turn sold the land 
on the llth December, 1916, to the plaintiff 
with a condition that ifthe purchaser was 
ousted or otherwise deprived of the land 
the purchaser would be entitled to recover 
the amount paid as consideration with 
interest. 

Defendants Nos. 3 to 8 contended that 
they were tenants of the land in suit, which 
formed, according to them, part ofa tenure 
of 22 bighas odd. They further alleged 
that defendant No.10and Surja held the 
land underthem. It was further alleged 
that defendant No. 10 and Surja 
ee Maal land through defendants Nos. L 
an ; 


The Court of first instance came to the 
conclusion that the plaintiff had failed to 
show that the land in suit formeda hold- 
ing belonging to defendant No. 10 and 
Surja. He held that the land was really 
part of the tenancy setup by defendants 
Nos. 3 to 8. In that view the learned 
Muansif gave a decree to the plaintiff for 
the recovery of the money under the con- 
dition in the conveyance to which I have 
already referred. This decree for money 
was made against the defendant No. 9. 

There was an appeal against that decree 
by defendant No 9. In that appeal the 
plaintiff as also the other defendants were 
impleaded .as respondents. The learned 
Additional District Judge who heard the 
appeal came to the conclusion that the land 
in suitreally formed part of the holding 
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which belonged to defendant No, 10 and 
Surja, and that it was infact the hold-. 
ing of 2 bighas and 16 cottahs which 


‘was sold by defendant No. 10 and Surja 


to defendant No. 9 who also in his turn 
sold itto the plaintiff, 

The points which were urged on behalf 
of the defendants-appellants in the Court of 
the learned Additional District Judge 
were whether the land in suit formed the 
jole of 2 bighas 16 cottahs and as such 
belonged to the plaintiff, whether the 
plaintifs suit was barred by general or 
special Law of Limitation and to what 
mesne profits, if any, the plaintiff was 
entitled. 

On the first point the lower Appellate 
Oourtcame tothe conclusion asi have stated 
that the landin suit was really the land 
of the joteof 2 bighas and 16 cottehs and, 
therefore, the plaintiff had acquired a good 
title under his conveyance, The learned 
Additional District Judge further held that 
the suit was not barred by limitation. On 
these findings he reversed the decree of 
the learned Munsif and gavea decree to 
the plaintiff for the recovery of possession 
of the land in suit with mesne profits which 
hs assessed at Rs. 68-14 6. 

In appeal before us the learned Advocate 
for the appellant has urged, first, that the 
learned Additional District Judge had no 
authority under O. XLI, r. 33, to make 
a decree in favour of a plaintif who 
had preferred no appeal against the decree 
ofthe first Court: secondly, thatthe suit 
was barred by thespecial Law of Limitation: 
and lastly, thatat any rate the learned 
Additional District Judge ought not to 
have given any decree for mesne profits, 
As tothe first point, it appears tous that 
the learned Additional District Judge 
was authorised under the provisions of 
O. XLI, r. 33, to pass a decree on-the find- 
ings arrived at by him in favour of the 
plaintiff who brought the suit with alter- 
native prayer either for recovery of 
possession of the landin suit with mesne 
profits, or, if that fails, for recovery of 
the compensation due under the condition 
in theconveyance. When the learned Judge 
found that the plaintiff was not entitled to 
the alternative prayer which was- granted 
by the Oourt of firat instanceit was hig 
duty to grant, if the findings justify, the 
other relief in order to adjust the rights 


of the parties in accordance with justice 
? 


equity and good conscience as was pointed 
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out in the case of Ganga Dhar Muradi v. 
Banabashi Padihari (1). It appears to me 
that r. 33 0f O. XLI, Code of Civil Proce- 
dure is primarily intended for a contin- 
gency like this, when there are two 
alternative prayers made by the plaintiff 
he may be well satisfied with one of the 
reliefs obtained by him. But if on appeal 
' that relief is denied to him in justice the 
plaintiff ought to be given the other alter- 
native relief if the findings arrived at by 
the lower Appellate Court justify such 
a decree. I think, therefore, the first point 
fails. - 
As regards the second point ibt appears 
that there isa clear finding by the learned 
Additional District Judge that the dis- 
possession was practically made by de- 
fendants Nos. 1 and 2 and not by landlord. 
That being so the special rule of limitation 
o application. 
ae to the last point it appears to me that 
if the plaintiff is entitled to the alternative 
relief as prayed for in the plaint there is 
no reason why when a decree is made 
under O. XLI, r. 33, Code of Civil Proce- 
dure, the plaintiff should not get all that 
he is entitled to under the judgment 
arrived at by the Court of Appeal below. | 
The result is that this appeal fails and is 
dismissed with costs. 


ton, J.—I agree. 
Panton, Appeal dismissed. 


A.N. A. l ; 
(1) 24 Ind, Oas, 208; 22 O.L. J. 390. 





. RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPEAL No. 14 or 1926. 
- July 13, 1926. 
Present: —Mr. Justice Maung Ba and 
Mr. Justice Brown. 
D, MANAOKJEE— APPELLANT 
VETSUS 
R. M. N. CHETTYAR Fırm—RESPONDENTS, 
Suretyship—Surety for stay of execution pending 
suit to set aside decree—Decree set aside by trial 
Court but upheld by Appellate Court—Liability of 
surety, whether extinguished by 


t. 
den the terms ofa bond executed by a surety 


execution of a decree pending a suit 
= ned a bin for cancellation of the 
decree, the surety undertook thatif the judgment- 
debtor shall not duly comply with the decree of 
“his Court’ then the surety shall pay into Court a 
particular sum. The decree was cancelled by the 
Court of first instance but the Appellate Court 
reversed this decree of the trial Court. In an appli- 
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cation to enforce the terms of the bond against the 
surety : 

Held, that the liability of the surety did not 
cease when the previous decree was set aside 
by the trial Court, and that surety was still liable on 
the bond. 

Manackjee v. Chettyar Firm (1), distinguished. 


Mr, Mitter,for the Appellant. 
Mr. Sanyal, for the Respondents, 


JUDGMENT.—In this case the re- 
spondent Chettyar firm obtained a decree 
against one Ma Ywet and took steps in ex- 
ecution of that decree. Ma Ywet then filed 
a suit for cancellation of the decree passed 
against her, and execution against her was 
stayed on the appellant's furnishing secur- 
ity. Inthe bond signed by him he under- 
takes: “If the said judgment-debtor, Ma 
Y wet, shall duly restore any property which 
may be taken in execution of the decree in 
the said suit which under the decree of this . 
Court she may be bound to restore (or if she 
shall pay into Court the value of any pro- 
perty which may be taken in execution of 
the decree in the said suit) and ifshe duly 


‘perform, comply with, andsatisfy the decree 


of this Court, then this obligation shall be 
void, otherwise, it shall remain in full 
force, end I shall pay into the said Court 
the said sum of Re. 1,211-12-3 as direct- 
ed by the Judge of the said Court in 
and towards satisfaction of the decree of 
this Court.” 

On the execution of this bond the execu- 
tion of the decree was stayed and the trial 
of the suit brought by Ma Ywet for cancel- 
lation of the decree proceeded. Ma Ywet 
was successful in the trial Court in obtain- 
ing a decree for cancellation of the earlier 
decree; but the Chettyar firm appealed and 
the Appellate Court reversed the decree of 
the trial Oourt. The result of the Appel- 
late Court’s decree is that the original decree 
passed against Ma Ywet is now in full force 
and effect and the Chettyar firm wish to 
execute it against the surety. The surety, 
however, objects that his liability ceased 
when the original decree was set aside by 
the trial Court, and that he is no longer 
bound by the original decree. 

We are unable to uphold tbis contention, 
The wording of the bond signed by him 
seems to us to be clear. He undertakes 
very definitely that the judgment-debtor 
shall comply with the decree of this Court. 
There is no limitation as to his liability in 
any way,and nothing to suggest that he 
should be liable only if the trial Court were 
to dismiss the suit brought by Ma Ywet, 
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The result of the orders passed by the 
Appellate Court is that Ma Ywet's attempt 
to have the decree set aside has failed. 

The circumstances ofthis case appear to us 
to be very different from those in Manackjee 
v. Chettyar Firm (1), where we have held 
that the appellant’s liability as surety has 
ceased. In that case security was given in 
order to have a merely temporary attach- 
ment released, and that temporary attach- 
ment would in any case have ceased at the 
conclusion of the suit, by dismissal. 

Here security has been given for the satis- 
faction of a permanent decree. The result 
of the giving of security was that the decree- 
holder ceased to take any further steps in 
execution, and itis quite impossible to say 
that he will not have been very seriously 
prejudiced by not being allowed to proceed 
“with the e.ecution in the first instance if 
the present appellant is not now held liable 
on his bond. 

There is, to our minds, nothing in the 
security bond itself to suggest that the 
obligation of the surety was limited in the 
manner suggested. Nor do .we think it 
reasonable to hold that that could have 
been his intention when he exscuted the 
bond. 

In our opinion the District Court was 
right in holding that the surety, D. Manack- 
jee, is still liable on his bond. We, there- 


fore, dismiss this appeal with costs, Advo- 


cate’s fee two gold mohurs. 


A. N. A. Appeal dismissed. 
(1) 105 Ind. Cas. 540; 5 R. 492, 





LAHORE HIGH COURT. 
First OCivit APPmAL No. 2835 or 1922, 
May 16, 1927. 
Present:—Mr. Justice Addison and Mr. 

Justice Fforde. . 
FAQTRA AND oTHERS—PLaINTIFFS— 
APPELLANTS 
Versus 
Musammat JINDO AND OTEERS— 
DEFENDANTS -—-RrSPONDENTS, 


Custom (Punjab)\—Rans of Multan—Successton— 
Right of daughter who has married collateral to 


succeed in preference to collaterals—Collaterals’ right < 


šo sue for declaration of invalidity of Will. 
Amongst the Rans of Multan Tahsil, a daughter 
who has married a collateral is entitled to succeed 


to the entire property of her father in preference to. 


the collaterals, and the collaterals ofa testator have, 
therefore, no locus standi to maintain a suit for a 
declaration that a Will executed by him is invalid so 
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long as sucha daughter of the te sia pli 
605, col. 1.] i stator is alive. [p, 


First appeal from an order of the Seni 
Sub-Judge, Multan, dated the 28th jae 
1922, : 

Mr. Moharram Ali Chishti and 8 
Mohammad Amin, for the eT icles 

Lala Badri Das, R. B., and Mr- Mukand 
Lal Puri, for the Respondents. 


reer AMENT 
son, d.—This is a sui 4 
laterals for a declaration to the a ae 
“Will, dated the 10th of J une, 1917, executed 
by one Kauda deceased, in favour of his 
mother, Musammat Jannat, his Widow 
Musammat Jindo, and hig daughters 
Musammat Ghulam Maryam and Ghulam 
Zainab, in equal shares is void and will 
not affect the reversionary rights of the 
plaintiffs and that the plaintiffs will be 
entitled tosucceed to the land in suit upo 
the death of his widow, Musammat J ndo. 
It was alleged that the parties followed 
custom and that Kauda was too il] tounde 
stand the contents of the Will. It wag fae 
ther stated that the land, which has gone tc i 
Musammat Jannat, his mother, had Besa 
mutatedin favour of her grand-daughterg 
Ghulam Maryam and Musammat Ghulam 
Zainab, on the 10th November, 1918 alon 
with other land which Musammat J apn si 
had got from her father and that she had 
no power to gift this land to her grand- 
daughters. The plaintiffs’ case wag that the 
widow, Musammat Jindo, should have suc 
ceeded to the whole land and that upon ee 
death, they should succeed. It was further 
stated that Musammat Ghulam Maryam had 
married Outside the family and, therefor 
og a aa her father Kauda while 
e other daughter, Mus | 
Zainab, was ao d AE Saaulen 
The defendants pleaded that most of the 
property was not ancestral, that Kauda was 
in possession of his senses when the Wi]] w 
executed and that Musammat J annat willed 
the property to her grand daughters on th 
18th October, 1918, and then Orally gift q 
it the next day to them. This ora] sift a 
entered in a mutation which wag sancti 
ed on the 1Uth November, 1918. Last] nae 
was pleaded thatthe defendants were th 
lawful heirs of Kauda, and that Mise: 
has he had married Inside her 
aml an was entitle 
father for that reason. er eee oe 
Various issues were struck but o 
of them were decided. The trial eee 
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that most of the land was not ancestral. He 
then proceeded to discuss the Will and 
finding thatits execution, which was not 
denied in the pleadings, was not satisfac- 
torily proved went on to hold that it had 
not been proved thatit had been executed 
by Kauda “with disposing mind.” He, 
however, did not discuss any ofthe evidence 
asto whefher Kauda had a disposing mind 
or not. He further found that Musammat 
Ghulam Maryam, daughter of Kauda, had 
married within the family and that she was, 
therefore, in any case entitled to succeed her 
father upon the death of her mother, 
Musammat Jindo. As regards the bulk of 
the property which was self-acquired the 
plaintiffs had no locus standi to sue in the 
presence of daughters, and as regards 
the property which was ancestral, they 
had also no locus stdndi to sue in the 
presence of Musammat Ghulam Maryam 
Kauda's daughter. The suit was, therefore, 
dismissed, and the plaintiffs have appeal- 


ed, 


It was admitted before us by the learned 
Counsel who appeared for the appellants 
that daughters who have married a col- 
lateral are entitled lo succeed even in the 
presence of collaterals within four degrees. 
Tt was alsoadmitted that themarried daugh- 
ter, Musammat Ghulam Maryam, had two 
sons and two daughters. lf she is her 
father’s heir it isclear that the suit was pro- 
perly dismissed and afinding in her favour 
on this point will dispose of the appeal. 


. Part of the pedigree-table of this family 
is given at page 409 of paper-book “A. It 
shows: the descendants of Ashaq only. 
Musammat Ghulam Maryam has not marri- 
ed a descendant of Ashaq butit is claimed 
that she has married a more distant colla- 
teral who meets this branch in the common 
ancestor, Mohabbat son of Bagha. The full 
pedigree-table is given at pages 13 to 31 of 
paper-book B. Musammat Ghulam Maryam 
married one Waryam, the son of Allah 
Ditta. Allah Ditta is given in the full pedi- 

gree-table kas the son of Jind who was the 
“son of Sau. Sau's grandfather . was Akal 
who was the son of Mohabbat while Ashaq 
wasthe grandson of Mohabbat. The full 
pedigree-table ia that of the Settlement be- 
fore that of 1920. The Settlement of 1920 
was not completed when the suit was tried. 
“ That explains why the name of Waryam, the 
husband of.Musammat Ghulam Maryam, is 
not written below that of his father Allah 
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Ditta ïn the old pedigree produced, but 

thereis ample evidence on the record to es- 

Lie that Waryam is theson of this Allah 
itta. 

One of plaintiffs’ own witnesses, Saifal, P. 
W. No. 14, who isa member of this family, 
has stated that Waryam, sonof Allah Ditta, 
the husband of Afusammat Ghulam Maryam, 
is descended from Sace in this family, and 
that is whatis recorded as regards Allah 
Ditta in the full pedigree table. Two other 
witnesses of the plaintiffs, namely, Wazir 
and Fateh Mahomed, P, Ws. Nos.7 and 8, have 
also stated that Waryam son of Allah Ditta 
is a descendant of the parties as wellas tha 
witnesses common ancestor. Further, three 
of the defendants’ witnesses, Nur Mahomed, 
Allah Ditta and Waryam, D. Ws. Nos 9,10 
and 20, whoare also members of this family, 
have given similar evidence. There is 
no doubt, therefore, that Musammat Ghulam 
Maryam had married a collateral, not very 
far remote, I would so hold. 

The riwaj-it-am of this Tahsil is given 
at page 32 of paper-book B. The custom 
there laid down for Rans is that if a pro- 
prietor has no male issue and his daughter 
is not married in another family she suc- 
ceeds to his entire property. This would 
seem to mean that an unmarried daughter 
as well asa daughter who has married a 
collateral are both entitled to succeed upon 
the death of their father and his widows 
even in the presence of collaterals within 
four generations. In the plaint the plaint- 
iffs alleged that Musammat Ghulam Maryam 
had not married a person within the family 
thus indicating that this wasthe custom 
amongst them. In face of the evidence 
and the riwaj-t-am the learned Counsel 
had to concede that a daughter who had 
married a collateral was entitled to succeed 
to the estate of her father as there was no 
possible escape from this conclusion. It 
does not matter, therefore, whether Kauda, 
wh) died on the2əth June, 1917, after having 
executed a Will dated the 10th June, 1917, 
executed this Willin the ‘possession of his 
senses, or whether he had power to make 
it. So far as the collaterals are con- 
cerned they are out of Court because 
the only person entitled to object is 
Musammat Ghulam Maryam who is certain- 
ly her father’s heir and who has sons and 
daughters alive. If there had been no 
Will she would have succeeded to her 
father's estate upon the death of her mother 
and grandmother, Her grandmother is 
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already dead though her mother is alive.’ It 
may be the case that the unmarried daugh- 
ter is also entitled to succeed to her father 
but it is unnecessary to decide this because 
admittedly the daughter who has married a 
collateral must succeed and. thus the plaint- 
iffs have no locus standi to sue for a de- 
claration that Kauda’s Will is void and that 
they are entitled to succeed upon the death 
of his widow, Musammat Jindo. For this 
reason I would dismiss the appeal with 
costs. ’ z Á 

Fforde, J.—I agree. 
A. N.A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEORgE No. 380 
oF 1925. 
January 14, 1927, 
Present:—Sir George Claus Rankin, Kr., 
Chief Justice, and Mr. Justice Mallik. 
SUKUMARI MITRA-—PLAINTIFE 
—APPELLANT 
VETSUS 
~ KINU MANDAL AND OTAERS—DEFENDANTS 


— RESPONDENTS. 

Landlord and tenant—Kabuliyat— Construction— 
Option to re-measure and fix jama at prevailing 
rate, i 

A tenant held a jama of Rs. 6-8 under the land- 
lord. There was a provision for increasing the 
gama to Rs.7-6 and it was stated in the kabu- 
"layat that this Rs. 7-6 was'in respect of about 
3 pakhis of land ‘as per boundaries of the 
different plots given below’. There was a further 
provision in the document that ‘when ‘you would 
measure the lands we shall pay rent, without any 
objection for lands found out by your measurement, 
in accordance with the prevailing rate of tenants 
holding similar class of lands’: 

Held, that the document did not mean that if there 
was a re-measurement and the tenant was found to 
bein possession of lands outside the boundaries he 
was then to pay the “agreed jama of Rs. 7-6 
for the original area plus the prevailing rate for the 
additional amount, but gave an option to the land- 
lord to have fhe whole area measured and accurate- 
ly ascertained and to have the jama fixed for the 
whole land at the prevailing rate. [p. 606, col. 1.] 

Appeal against a decree of the Dis- 
trict Judge, Jessore, dated the 14th Janu- 
ary, 1925, modifying that of the Munsif, 
Third .Court, Narail, dated the 19th Sep- 
tember, 1923. 

Mr. Samarendra Kumar Dutt and Babu 
Larakeswar Mitra, for the Appellant. 

Babu Prafulla Kamal Das, for the Re- 
Bs pondents,. ANE MB bih 
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l JUDGMENT. 

Rankin, ©. J.—In this case the ques- 
tion arises whether the  plaintiff-land- 
lord is entitled to an enhancement as 
against the defendant of the rent of the 
tenancy. 

At the trial Gourt the plaintiff referred 
toa kabuliyat butit was not until the case 


-came before the Court of Appeal that the 


kabultyat was laid hefore the Court; and, 
in my judgment, the first question before us 


is toconstrue this kabultyat and find out 


what it means. 

There are two clauses which require 
careful attention. It is quite clear that 
the tenant held a jama under the landlord 
of Rs. 6-8. It is quite clear that the 
rent had been changed and it is quite 
clear that the object of this kabuliyat 
is to increase the rent by 14-annas to 
the sum of Rs. 7-6 and what is stated 
is that this Rs. 7-6 is in respect of 
about 3 pakhis of land “as per boundaries 
of the different lots given below.” Now, 
if the document had stopped there that 
would have been a very plain case indeed. 
It would have been as clear a case ag 
could be imagined of a kind that ig 
generally known as a consolidatsd jama 
and it would have been quite hopeless for 
the landlord to expect to get an increase of 
rent for additional area without proving that 
the tenant was in occupation beyond the 
specific boundaries which werethere laid 
down. Now that isa fact which it seems quite 
probable was noticed by whoever drew up 
this document or assented to this document, 
and a little later in the document after a 
reference to different kisis there comes 
this sentence (the whole dispute in the 
case to my mind is as to its meaning) 
“when you would measure the lands we 
shall pay rent, without any objection, for 
lands found out by your measurement, in 
accordance with the prevailing rate of 
tenants holding similar class of lands.” 
It seems to me that the Court has to ack 
itself— Does that mean that. if at any 
time there is a measurement and the 
tenant is found.to be cultivating lands out- 
side the boundaries he is then to pay the 
agreed jama of Rs. 7-6 for- his original 
area plus the prevailing rate forthe addi- 


‘tional amount, or does it mean that it is 


tobe at the option of the landlord to haye 
the whole thing measured and accurately 
ascertained and to have the Jama fixed for 
the whole thing at the prevailing rate; in 
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other words, superseding the arrangement 
as to Rs. 7-6 altogether. Now, it is not 
at all easy to make up one’s mind as 
between those two constructions. The 
document to my mind is highly ambiguous, 
but it does seem to me that if you want 
to findout whether a tenant has gone be- 
yond certain boundaries you would not do 
itin a case like this by measurement. At 
the time of this kabuliyat no measure- 
ment was made. The reference is to 
boundaries and if you wantto see whether 
the tenant strayed beyond those bound- 
aries you will do that by comparing his 
present holding with the boundaries; but 
the measurement would be of no service 
in this case for. the purpose of ascer- 
taining whether or not there is an ex- 
cess. The ~only suggestion that could 
be made of that sort would be to see whe- 
ther or not the land was more than 
about 3 pakhis of land. I think, on 
the whole, that the best constructioa of 
this document is to say that it means that 
if the landlord insists upon .having a 
measurement he may do so and then when 
he does so the whole thing isto be re-- 
assessed on the basis of the prevailing rate 
for lands of the same plots; in other words, 
Tread this document as being a contract 
by which the tenant goes on for the pre- 
sent at a fixed jama for a fixed land but 
there is aright in the landlord to alter 
that position and to claim prevailing rate 
for the actual amount of land inthe ten- 
ant’s possession. That is certainly not a 
hard bargain because the landlord under 
that can get rent for no more than the 
tenant is actually occupying. What is 
more, he can getno higherrate than other 
tenants already pay. There can be no doubt 
whatever that that is a very reasonable 
bargain to make. In my judgment, that 
construction is rather more In agreement 
with the words used than the other possible 
. construction. That being so and as the 
plaintiff cannot ask for more in this appeal 
than what he obtained from the first Court, 
the decreeofthe first Court ought to my 
mind to be restored. 

Under this contract the prevailing rate 
is the prevailingrate at the time and con- 
sequently we donot really have to enquire 
whether there is any ground for saying 
that the Commissioner took three years’ 
average or did not takeit. Weare quite 
satisfied that Rs. 2-2 per pakhi is a 
good and valid finding with reference 
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.to the prevailing rate and not in any way 


unjust. 

For these reasons Iam of opinion that this 
appealmust succeed. The judgment and 
decree of the lower Appellate Court must 
be set aside and those of the Court of first 
instance restored and affirmed with costs 
here and in the lower Appellate Court. 

Malik, J.—1 agree. 


A. N.A. Appeal allowed. 


MADRAS HIGH COURT. 
CIVIL MiscELLANEoUs APPEAL No, 466 
oF 1924, 
April 12, 1927. 
Present:—Mr, Justice Odgers and 
< Mr. Justice Ourgenven. 
DOORVAS M. V. RAMAKRISHNA IYER 
— PETITIONER—APPELLANT 
i VETSUS 
MARIGOUNDAN AND OTHERS — 


RESPONDENTS: 

Civil Procedure Code (Act V of 1908), s. 4?, 0. XXI, 
r. d?~Attachment in execution of money-decree of 
mortgage-decree in favour of judgment-debtor— 
Application by attaching creditor to execute mortgage- 
decree, dismissal of—Attachment, whether ceases— 
Dispute between rival claimants to execute decree, 
order in, whether appealable. 

A decree-holder in execution of a money-decree 
attached a moitgage-decree obtained by his judg- 
ment-debtor. He upplied to execute the mortgage- 
decree but his application was dismissed for default 
and subsequently an assignee of the mortgage-decree 
applied for recognition of the assignment and for 
leave to execute the mortgage-decree The mort- 
gagee-decree-holder was thereafter adjudicated an 
insolvent : 

Held, (1) that the dismissal of the application for 
execution made by the attaching creditor in the 
mortgage-suit did not terminate the attachment 
effected by him in his own money suit; [p. 608, col. 


L 

Dyan v. Muhammad Habibullah (7), followed. 

(2) that the assignee decree-holder was entitled to 
execute the decree but only subject tothe rights of 
the prior attaching creditor and subject also to the 
result of any proceedings which the Official Receiver 
might take in the interests of the general body of 
creditors to question the assignment in favour of the 
assignee. [p. 608, col. 2 ] 

Per Odgers, J—Whether an appeal lies against an 
order deciding a matter arising in execution of a 
decree between an assignee from a decree-holder 
and an attaching decree-holder. [p. C03, col 1.] 

Appeal against anorder of the Court of 
the First Additional Subordinate Judge, 


Madura, dated the 18th July, 1924, in 
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Ta No, 41 of 1924, ia O, S. No. 100 of 
1920. 
Mr. 5. Varadachariar, for the Appellant. 
Mr, K. V. Sesha Aiyangar, for the Re- 
spondents. 


JUDGMENT. 

Odgers, J.—The petitioner in this 
case is an assignee-decree-holder from one 
Subbier, of a decree obtained by the latter 
in a mortgage suit O. S. No. 100 of 1920 
on the file of the First Additional Sub- 
Judga’s Court of Madura. On the 17th 
August, 1921, a final decree was passed in 
the suit. On the 19th September, 1923, 
Subbier was adjudicated an insolvent ona 
petition presented in March, 1923. The 4th 
respondent then obtained a decree against 


Subbier in O. S., No. 248 of 192) and. 


pending this suit he got (in 1921) an 
order for attachment before judgment and 
attached this decree, z.e,, in O. S. No. 100 of 
1920, On the 7th July, 1922, Subbier as- 
signed this deeree in O. 8S. No, 10u of 1920 
tothe petitioner. After the 4th rerpondent 
obtained his decree in O. S. No. 248 of 1921 
he took proceedings to execute the attdch- 
ed decree in O. S. No. 100 of 1920 and 
filed E P. No. 53 of 1923, On the 27th 
June, 1923, this was dismissed for default 
of further prosecution. 

Oa the 20th February, 1924, the patitioner 
filed the present petition to execute the 
mortgage decree as assignee of Subbier, 
Jhe Court gave notice to the attaching 
decree holder, 4th respondent and to the 
Official Receiver, The 4th respondent ob- 
jected to the-execution petition on the 
ground that he had attached the decree 
“before judgment. The learned Subordinate 
Judge ina very confused judgment which 
is exceedingly difficult to understand, has 
held that the attachment of the decree in 
favour of the 4th respondent has not ceas- 
ed by reason of the dismissal of his exe- 
cution petition E. P. No. 53 and that the 
petitioner's assignment from Subbier would, 
therefore, be recognised only subject to 
this attachment and subject also to the 
result of any proceedings which the Oficial 
Receiver might be advised to take. 

A preliminary objection has been.taken 
that no appeal lies because it cannot be 
said that the petitioner and the 4th re- 
spondent are “parties to ‘he suit or their 
representatives.’ The principle, as far as 
one can learn it from-the decided cases, 
seems to be that where the dispute in 
execution is belween the parties on the 
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same side, so to speak, there is no appeal. 
As for instance, as was held by Abdur 
Rabim, J., and myself in Jagnasami Ayyar 
v. Chidambaranatha Mudaliar (1) tbe per- 
sons must be opposed in Interest in the 
suit and the contest must not be for ex- 
ample, between a partly to the same suit 
and his own representative. In Anararda 
Khan v. Misri Khan (2) Sadasiva Iyer, J., 
was of opinion that where the dispute re- 
lates to the right inter se between the 
judgment-debtors and in the decision of 
which the decree-hoider has absolutely no 
interest, in whichever way it might be de- 
cided, no question under s. 47, Civil Pro- 
cedure Coda, is involved. Again in Buda- 
raju Hanumantha kao v. Allamneni 
Krishnamma (3) (Spencer, J., and myself) 
it was held that disputes between co-decree- 
holders as to the right of one of them to 


‘execute a joint decree to the exclusion of 


the others are not questions arising be- 
tween parties to the suit, and in Raman 
Chettiar v. Chokkalinga Chettiar (4) (Waller 
and Madhavan, Nair, JJ.) the learned 
Judges held that the dispute between 
parties who occupied the position of rival 
decree holders was non-appealable. As 
against this body of opinion a case has 
been cited, as far as I know and as far 
as I can -learn from the professional gentle- 
men appearing before us for the first time, 
Subbuthayammal v. Chidambaram Asari 
(5). It is a most extraordinary thing that 
on objections as to appealability purport- 
ing to be under s. 47, this case has never 
to this day come to light as far as report- 
ed decisions are concerned, The judgment 
is extremely short and relies on an un- 
reported case printed as a foot-note (page 
384*) and says that an order refusing to 
recognise the transferee ofa decree passed 
under s, 232 of the Code (O. XXI, r. 16) 
may, contest or no contest for purposes 
of appeal, be regarded as an order passed 
under 8.244 (s. 47) and is, therefore, ap- 
pealable, The unreported case cited refers 
to a change in the law brought about by 
the Act VIIL of 1880. Notice was of course 
given to the jJudgment-debtor in the pre- 


sent case under the provisions of O, XXI, 
(1) Gl Ind Cas. 961; 13 L. W. 15. 
(2) 35 Ind. Cas. 179; 31M. L. J, 44; (1916) 1 M, W, 


'N. 468 


(3) 70 Ind. Cas, 529; 32 M. L. T. 118; A. I R, 1927 
Mad. 518. 
; a 93 Ind, Cas, 649; 24 L. W. 70; A. I. R. 1926 Mad, 
9 


| 
(5) 25 M 383. 
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r. 16. The judgment-debtor did not ap- 
pear. He can scarcely be interested as to 
whether the petitioner or the 4th respond- 
ent executed the decree. But there is the 
case of Subbuthayammal v. Chidambaram 
Asari (5) and also another case reported 
as Mohini Mohan Mazumdar Choudhury v. 
Surendra Chandra Dey (6) which seems to 
be a case on all fours with the present. 
The learned Judges, on the whole, held 
that the decision is one which comes 
within s. 47 (3) because, notice having gone 
to the judgment-debtor, the case becomes 
one in which all the parties are represent- 
ed. Personally I still take leave to gravely 
doubt whether it is right that there should 
be an appeal in this case. There is sthe 
authority of Subbuthayammal v. Chidamba- 
ram Asari (5) which depends on the words 
“contest or no-contest,’ It is a matter on 
which 1 think somewhat strongly because 
modern decisions are to my mind undoubt- 
edly in favour of disallowing an appeal in 
a case like the present. However, I am 
not going to insist on my own view in 
the present case, because, I think, the 
matter can be disposed of on the merits. 

It is clear as it seems to me that the 
respondent is still on the record in spite 
of E. P. No. 53 provided his attachment 
still subsists. The attachment was ordered 
in execution of O. S. No. 248 and it is 
dificult to see how a dismissal of his 
execution petition praying for execution of 
the decree in O. S, No. 100 of 1920 should 
entail the dismissal of his petition to ex- 
ecute the decreein O. 8. No.248, ‘There 
is, therefore, no doubt, that the execution 
petition in O. 5. No. 248 still subsists and 
the words in O. XXI, r. 57 “application 
for execution” refer in this case to the 
application for execution in O. S. No, 248 
as to which there has been no dismissal, 
See Prem v. Muhammad Habibullah (1), a 
decision of the Allahabad High Court 
which seems to me to be exactly in point 
in the present case. There the decree- 
holder applied several times for execution 
of the decree he had attached and his 
application was struck off. Subsequentiy 
the judgment-debtor in the attached decree 
-paid some money to his decree-holder. It 
was held that the payment was invalid as 
the attachment of the decree was subsist- 


ing at the time of the payment. That 


the assignee has only a permissive right to 


(6) 32 Ind, Das, 524; 20 O, W, N, 679, 
(7) 24 Ind, Oas, 705, 
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execute the decree where there is an at“ 
tachment is, of course, established not 
only under the Code, but, for instance, in 
Chillaloor Yerva Musala Reddi v. Pathangt 
Ramaiya (8), Thiruvengadam Pillar v. 
Doridla Subbiah (9) and Armugha Mudaliar 
v. ragamba Bai Ammani (10) where Mr. 
Sundara Iyer, J. said the -assigument, 
though valid as between the parties toit 
is subjectto the right of creditors, includ- 
ing both those who may have already 
attached the decree and other creditors who 
might proceed against the decree notwith- 
standing the assignment. Finally does the 
intervention of the insolvency make any 
difference? In my opinion, No. The 
attaching decree-holder is notan insolvent 
and there is no contention that the Official 
Receiver can execute the decree. The in- 
solvency of Subbier supervened in 1923 
sometime after Subbier had assigned to 
the petitioner and long after the decree 
in the mortgage suit was obtained. The 
learned Subordinate Judge has confused 
the effect of a mortgage decree with the 
facts of this case. Heseems to draw some 
distinction between a dismissal for default 
in an execution petition where a mortgage 
decree is in question and where another 
decree is in process of execution. How- 
ever, I think, one can read into the dec= | 
retal portion of his order enough to be 
able to support it. The attachment of the 
decree in O. S. No. 100 by the decree- 
holder in ©. S. No. 248 has not ceased 
by reason of the dismissal of Ii, P. No. 53 
and the petitioner’s assignment can only 
be recognised subject to this attachment, 
The Official Receiver will,—of course, ben 
at liberty to take any | steps with regard 
to the vesting ot or/distribution of the 
proceeds of the decree if and when realis- 
ed. This is the meaning of the Subor- 


‘dinate Judge’s remarks, and subject also 


to the result of any proceedings which the 
Official Receiver might be advised to take 
in the interests of the general body of 
creditors to question the assignment in 
favour of the petitioner,” must be taken 
to refer to this and also to any steps which 
may be open to the Official Receiver under 
the Insolvency Law. This is altogethe: in- 
dependent of any question before us now, 
I am, therefore, of opinion, without decid- 


(8) 5 Ind, Cas: 1010; TM. L. T, 83, 
(9) 13 Ind. Cas, 689; 11 M. L. T. 144; (1912) M. W, 


N. 1i6, 
(10) 17 Ind, Cas, 823; 13 M, 1, I 287, 
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ing for the present whether this is appeal- 
able or not, that the ‘order of the learned 
Subordinate Judge is right.. The civil mis- 
cellaneous appeal is dismissed with costs. 

Curgenven, J.—On 17th August, 1921, 
one Subba lyer obtained a final decree ina 
mortgage suit O. B. No. 100 of 1920 on the 
file of the First. Additional Subordinate 
Judge of Madura. This decree was attached 
sometime during 1921 by the 4th respond- 
ent Krishna lyer under a decree which he 
obtained against Subba Iyer in O. S. No. 248 


of 1921 in the Court of the Subordinate . 


Judge of Madura. Subsequently, on 7th 
July, 1922, Subba -Lyer assigned his decree 
in O.8. No. 100 to the appellant, Rama- 
krishna Iyer whom I will hereafter refer 
to as the assignee. 
in E. A.No. 41 of 1924this assignee applied 
for recognition and for leave to execute the 
decree. Meanwhile on a petition filed on 
23rd March, 1923, Subba lyer had been ad- 
judicated insolvent. The First Additional 
Subordinate Judge gave notice to the 
attaching decree-holder and to the Official 
Receiver in. the assignee’s pétition and 


passed the order against which the assignee. 


now appeals. Its terms are that the assign- 
ment can be recognised only subject to 
the attachment and subjectto any proceed- 
ings whichthe Official Receiver may be 
advised totakein order to question the 
validity of the assignment. ' 
The preliminary question haa been raised 


whether the order is appealable,and that | 


depends on whether it can beheld to have 
been passed under s, 47, Civil Procedure 
Code. The matter is not free from difficulty, 
and in the view which I take of the 
"merits of the case I- propose to leave it 
open. 

The substantial question upon the merits 
is whether atthe time when the assignee 
made the application the attachment was 
still subsisting. Previous to that appli- 
cation the attaching decree-holder himself 
had applied to execute the decree under 
his attachment (E. P. No. 53 of 1923). This 
application was dismissed for default on 
27thJune, 1923. If iscontended that owing 
to this dismissal the attachment ceased by 
virtue ofthe provisions of O, XXI, r. 57, 
Civil Procedure Code. Now it appears to 
me clearthat this rule does not apply in 
terms toa case of this nature. It provides 
that. where any property has been attached 
in execution of a decree, and the Court dis- 
misses the application owing to the decree- 
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_of the holder of the attached decree. 
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holder's default the attachment shall there- 


‘upon cease. In the present case the attach- 


ment was effected under the decree in O. 5. 
No. 248 and sofar as appears in that proceed- 
ing there was nodefault. The default took 
place in another execution proceeding and 
in another Court. In other words, the 
default wascommitted in an application in 
Q. S. No, 100, whereas the attachment was 
effected in O. S. No. 248, Mr. Varadachariar 
has contended that this circumstance does 
not prevent the application -of the rule, 
but Iam not prepared: to hold that the 


. rule was designed to apply in such circum- 


stances. By securing his attachment of 
the decree in O. S. No, 100 the attaching 
decree- holder had, by virtue of O. XXI, r. 53 
(3), acquired the position of representative 
He 
was infact for purposes of execution in 
the position of decree-holder. As such it 
seems to me that he was entitled to file’ 
successive execution petitions without los- 
ing this right by the termination of the 
attachment. It would certainly be unusual 
that a default committed in one Court 
should have the effect of terminating a 
state of affairs created by the order of 
another and entirely independent Court, 
I see noreason, therefore, toextend the appli- 
cation of the rule beyond the case of a 
default committed in proceedings before 
the Court which granted the attachment. 
A case which directly supports this view 
is Prem v. Muhammad Habibullah (7). It 
is true that no reasons are given for the 
conclusion reached, and that the attach- 
ment, though not the default, took place 
under the old Code. No special significance 
appears to follow from the latter circum- 
stance and following this decision, and on 
the ground that the Code makes no provi- 
sion for the lapse of an attachment in a 
case of this nature, I would holdthat the 
attachment was still subsisting at the time 
of the assignee’s petition. a 

It is not disputed that as between a decree- 
holder and the holderof an attachment 
on his deeree, execution may be taken by 
either subject only to the condition that 
the Court upon realising the proceeds shall 
apply them first in satisfaction of the 
attaching decree-holder’s claim. The ques- 
tion is whether an assignee decree-holder 
occupies in this respect the same position 
as his transferur or whether as assignee © 
he labours under apy special disability, 
In some earlier cases in thie Court, Chilla. 
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loor Yerra Musala Reddi v. Pathrangi Ram- 
aiya (8) and Thiruvengadam Pillai v. 
Doridla Subbiah (9), it was held that even 
in the case of an assignment anterior to the 
attachment the assignee was not competent 
to execute the decree. But ina later case 
Armugha Mudaliar v. Yagamba Bai Am- 
mani (10) which wasan instance of an 
assignment made after the attachment, a 
more liberal view of the assignee’s rights 
was taken andit was held that subject toany 
objections made by the attaching creditor 


he could get recognition under QO. KAL, 


r, 16, and proceed to execute the decree. 
i donot think that any reasons have been 
shown why this latter view should not be 
accepted. Of course, ifthe assignee exe- 
cutes, the Court on the application of the 
attaching creditor must apply the proceeds 
first tothe satisfaction of his claim, It 
appears to me thatthis is in substance 
‘what the learned Additional Subordinate 
Judge has ordered and Ican find no ground 
. for interfering with that part of his order. 

An additional complication has been 
introduced into the arguments in this 
case by the circumstance of Subba Iyer's 
insolvency, The Official Receiver although, 
as has been said, he was served with notice 
of the petition, did not interfere, merely 
reserving the right to take proceedings 
under the Insolvency Act, if so advised, to 
upset the assigment under s. 53 of that 
Act. He is not a party to this 
‘In these circumstances, [am unable-to see 
that anything need be said regarding his 
rights at the present stage of the proceed- 
ings. 
-after execution has been proceeded with, 
he will, of course, be at liberty to do so. 
The reservation of his rights, in tke order 
under appeal, although, therefore, perhaps 
not strictly necessary need not be inter- 
fered with. l 

For the reasons, which I bave given, I 
would dismiss the appeal with costs. 

V, N, V, Appeal dismissed, 
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-defendants was erroneously set 


appeal. - 


If he chooses to intervene later on,. 
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LAHORE HIGH COURT. 
First Orvin APPKAL No, 758 oF 1921. 
February 12, 1925. 
Present:—Mr Justice Harrison and 
Mr Justica Campbell. 
UJAGGAR SINGH—Puaintire— 

APPELLANT We 
© Versus 
SOHAN SINGH AND orHers—R&SPONDENTS, 
Civil Procedure Code (Act V of 1908), O. LX, r. 18, 
O. SLILTI[—Order setting aside ex parte decree— 
Appeal—Court Fees Act (VII of 1870), s. 12—Appeal 
from wrong assessment of Court-fee. 


An order setting aside an ex parte decree is not 
open to appeal. i 


Sundar Singh v. Nigahiya (1), followed. 

An order assessing Court-fees is not appealable. 

First appeal from a decree of the Senior 
Subordinate Judge, Sheikhupura, at Gujran- 
wala, dated the 20th December, 1920. 

Messrs. G. S. Salariya and Balkishan, for 
the Appellant. 


Mr. Sagar Chand for Mr. B, A. Cooper, 


= 


for the Respondents. 


Jd UDGMEN T.—The only points raised 
by the Counsel in this first appeal are (1) 
that an ex parte: decree passed against the 
aside by 
the trial Court; (2) that the land which 
formed the subject-matter of the pre-emp- 
tion suit is not shown to be colony land 
andas such excluded from the operation 
of the Pre-emption Act; and (3) that the 
amount of Court-fee has been wrongly 
assessed by the trial Court. 

On the first point no appeal lies as was 
decided in the appeal reported as ‘Sundar 
singh v. Nigahtya (1), a decision of a single 
Judge upheld in a considered judgment by 
a Letters Patent Bench [Sundar Singh v: 
Nighaiya (2), | : 

On the second point the appellant stands 
confronted with his own admissions at page 
14 cf the Paper Book, and on the third 
point e, 12 of the Court Fees Act lays down 
thatno appeal lies, | 


On these findings we dismiss the appeal 
with costs. 
A, N. A. Appeal dismissed. 
(1) 72 Ind. Cas, 410; A. I R. 1923 Lah. 425, : 

(2) 88 Ind, Cas. 920; 6 Lah. 94: A. L R. 1995 Lah, 
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CUDH CHIEF COURT. 
Lixecurion or Decras ApraaL No. 42 oF 
1926, 

Saptember 23, 1927, 

Present :—Siv Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 

Nawab Mirza MUHAMMAD SADIQ ALI 
IK HAN—DeEcr&E-HOLDER—APPELLANT 
VETSUS 
SAJJAD MIRZA alias MUNNEY AGHA— 
J UBGMENT DEBTOR— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 16 
-—Death of decree-holder—Legal representatives’ right 
to apply merely for execution—Application for 
substitution, whether necessary —Application by one of 
several heirs, whether enures for benefit of all. 

There is no rule under which the legal repre- 
sentatives of a deceased decree-holder can or should 
apply merely for substitution of names. It is quite 
enough if they merely apply for execution as re- 
presentatives by operation of law. [p. 611, col. 2.] 

Baig Nath v. Ram Bharos (1), followed. 

Where there are several persons entitled to take 
out execution of a decree such as the legal representa- 
tives of a deceased decree-holder, any one of these may 
take out execution and the action of any one will take 
effect in favour ofall. [p. 612, col. 1.] 

Appeal against an order of the First 
Additional Sub-Judge, Lucknow, dated the 
30th April, 1927, in Miscellaneous Case No, 
66 of 1926. 

Mr. Ali Zaheer, for the Appellant, 

Mr, H. Husein, for the Respondent. 


J UDGMENT.—The late Nawab Bagar 
Ali Khan obtained a decree on the 23rd 
November, 1918. He applied for execution 
on the lst March, 1919. He died on the 
17th January, 1921, on the 30th January, 
1921, certain of his heirs applied for sub- 
stitution of names. In their application they 
stated that Nawab Sadiq Ali Khan son of 
Nawab Baqar Ali Khan was also an heir. 
Notice was issued to Nawab Sadiq Ali 
Khan. His Counsel stated to the Court 
that Nawab Sadiq Ali Khan claimed to be 
the sole heirof Nawab Bagar- Ali Khan. He 
denied the title of Nawab Fakhar Jehan 
Begam to be the wedded wife of Nawab 
Bagar Ali Khan and he denied the title of 
Nawab Taqi Ali Khan and Nawab Abid 
Jehan Begum to be the legitimate children of 
Nawab Baqar Ali Khan, but he admitted 
that Nawab Sharaf Jehan Begum was his 
mother and that Nawab Kazim Ali Khan 
and Nawab Nadi Ali Khan were his own 
brothers. The Counsel stated, however, that 
Nawab Sadiq Ali Khan claimed under a 
family custom to be the sole heir of his 
father. The position which he took in the 
matter of execution was this. He said that 


the question of inheritance to his degeased: 
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father’s estate was being decided ina sepa~ ` 
rate suit and until that suit was decided he 
agreed provisionally that the applicants 
should be permitted to execute the decree 
provided that any proceeds of execution 
should be deposited in Court to be -distri- 
buted according to the decision in the re- 
gular suit as to who were the heirs of the 
deceased Nawab Baqar Ali Khan. In the 
evidence which the Court took, it was elear- 
ly admitted by the applicants’ witnesses 
that Nawab Sadiq Ali Khan was a son of 
Nawab Bagar Ali Khan. The Subordinate 
Judge decided on the 25th April, 1922, that 


` the application which he calls. an applica- 


tion under O. XXI, r. 16 for substitution of 
names should. be decided in favour of the’ 
applicants. Ithas been laid down in a 
Full Bench decision of the Allahabad High 
Court in Baij Nath v. Ram Bharos (1), that 
there is no rule under which the legal re- 
presentative of a deceased decree-holder can 


-or should apply merely for substitution of’ 


names. The application should bs for ex= 
ecution. We take the same view, There’ 
was thus no necessity for these persons to’ 
have applied for substitution and we can’ 
only look upon their application as an ins 
formal method of bringing to the notice of- 
the Court the death of the decree-holder and 
the circumstance that the interest of the 
decree-holder had been transferred by 
operation of law resulting from his death: 
to his heirs. But in these cireumstances' 
the application was sufficient to bring 
Nawab Sadiq Ali Khan on the record as one - 
of those heirs. 
The case then stood that after the death 
of Nawab Baqar Ali Khan the persons en- 
titled to execute the decree were his widow,’ 
Nawab Sharaf Jehan Begum, her three sons,’ 
Nawab Sadiq Ali Khan, Nawab Kazim. Ali 
Khan and Nawab Nagi Ali Khan and his 
widow Nawab Fakhar Jehan Begum and her 
son Nawab Taqi Ali Khan and her daughter. 
Nawab Abid Jehan Begum. Any one of- 
those persons could take action in execu- 
tion. The decree then beeame a decree 
jointly in favour of more persons than one 
and an application made by one of them 
took effect in favour of all. 
We have now to see the Rea. of ie 
subsequent execution, There was an ap- 
plication for execution on the lst Mareh, 
1919 The next matter was the informal 
application of the 30th January, 1922, for 
(1) 104 Ind. Cas, 116; 25 A, Ls J, 249; A, I, R.1927 
All, 165; 49 A. 509, i 
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- substitution of names.: Unless this is treat- 
“ed as a step-in-aid of execution, the present 
‘application would be time-barred. In our 
opinion, however, the application though it 
- was not required by law, was a step taken 
by persons entitled to execute the decree 
and it certainly was in aid of execution as 
it advanced their position somewhat. In 
Art. 182 of the First Schedule of Act IX of 
1908 applicationsin accordance with law to 
the proper Court for execution arè dis- 


tinguished from steps in aid of application.’ 


There was no necessity, as we have said, for 
these persons to have applied for substitu- 
tion under the provisions of O. XXI, r. 16 
and their application for substitution was 
certainly not an application for execution, 
but we consider that it was a step in-aid. 
There was another step-in-aid when on 
the 28th April, 1923, Nawab Taqi Ali Khan’s 
heirs applied after hisdeath ‘to have their 
names brought on the record. In these 
circumstances the application made by 
Nawab Sharaf Jehan Begum on the 19th 
J uly, 1923, which was an application in ac- 
co: dance with law for execution, was within 
time. It was not suggested in the Court 
below that this application was not within 
time. 

We now come finally to the application 
of Nawab Sadiq Ali Khan on the loth July, 
1926, against the rejection of which the pre- 
pent appeal is preferred. The learned-Sub- 
ordinate Judge took the position that as 
Nawab Sadiq Ali Khan had not obtained. 
substitution of his name by a formal order 
and as he had applied for execution with- 
in more than three years after his father’s 
death, his application for execution was 
time-barred. He took the position that 
Nawab Sadiq Ali Khan could not benefit 
by the action of the other heirs of Nawab 
Bagar Ali Khan. We do not agree with 
this view. In the first place we consider 
that the effect of the order of the z5th April, 
1922, read with the previous proceedings 


=< Was effective in showing that the interest 


of the decree holder in the decree had been 
transierred by operation of law after. his 
death to all his heirs of whom Nawab Sa- 
dig Ali Khan was one, and we further take 
the view thatin a matter such as this in 
which there are several persons entitled to 
take out execution any one of these may 


take out execution and” that the action: of 


any one will teke effect in favour of all, 
Holding theseviews we reverse the decision 
of the learned trial dudes We find that 


NADIAR OMAND GUIN v. SATISH CHANDRA SUKUL. 


-at the -brick-field 
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the application in execution of Nawab 
Sadiq AliKhan was within time and a valid 
application. The appeal, therefore, succeeds, 
The judgment-debtor will pay his own costs 
and those of the decree-holder. 

G. H, - Appeal allowed, 


CALCUTTA HIGH COURT. 

APPBAL FROM APPELLATE Decrem No. 305 
j oF 1925. 

July 19, 1927, 
Present :—Mr. Justice B. B. Ghose and 
Mr; Justice Roy. 
NADIAR CHAND GUIN—PLAINTIFE— 
APPELLANT 
VETSUS 
SATISH CHANDRA SUKAL AND ANOTHER 
— DErgnDaNTS— RESPONDENTS, 

Contract—Sale of goods—Defaulting purchaser, whe- 
ther entitled to refund of earnest money. 

A plaintiff who has entered into a contract for the 
purchase of goods and has made a deposit by way of 
earnest money and then refuses to purchase, is not 
entitled to recover the earnest money. [p. 613, col, 


Appeal against a decree. of the Dis- 
trict Judge, Midnapur, dated the 20th of 
November, 1924, reversing that of the Sub- 
ordinate Judge, Second Court, Midnapur, 
dated the 3th of April, 1924, 

Dr. Sarat Chandra Basak (with him Babu 
Santimoy Majumdar), for the Appellant. 

- Babus Tarakeswar Pal Choudhuri, Jman 
Chandra Roy and Antl Chandra Dutt, for 
the Respondents, 


‘JUDGMENT. 

RB. B. Ghose, J.—In this case the 
plaintiff is the appellant. The appeal 
arises out ofasuit forthe refund of the 
money deposited by the plaintiff with the 
defendants forthe purpose of purchasing 
bricks which the defendants undertook to 
make for the plaintiff andtosell him ata 
certain rate. The agreement was that the 
plaintiff was to take delivery of the bricks 
of the defendants. It 
was stipulated that the -bricks would be 
supplied within a certain date, The plaint- 
iff complained in his plaint that the defend- 
ants bad failed to perform their part of 
the contract and asked for the refund of 
the money deposited and for interest. The 
defendants pleaded that it was the plaintiff 
who was guilty of the breach of the contract 
as they had actually prepared the bricks 


n 
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and were always ready to give delivery to 
the plaintiff. They also pleaded that they 
called upon the plaintiff to ‘accent the 
delivery but that the plaintiff failed to do 
so, because the price of bricks had gone 
down. The defendantsstated that they had 
suffered loss on account of the plaintiff's 
breach of contract for which they were 
entitled to get damages in excess of what 
the plaintiff claimed to the extent of 
Rs, 585 after setting off the claim of the 
plaintiff to the extent of Rs, 761. The 
trial Court held that the plaintiff was 
entitled to get hig money with interest to 
the extent of Rs. 761 and the defendants’ 
claim by way of set off was dismissed with 
costs. The defendants appealed against 
that decision and the learned Judge accept- 
ed the story of the defendants and held 
that it was the plaintiff who was guilty of 
breach of contract and not the defendants. 
The learned J udge alsoheld that neither 
party produced any independent testi- 
mony as to the fluctuation of the 
price of the bricks and, therefore, he was 
unable to find that the fall in the price 
of bricks was the cause of the plaintiff's 
backing out of the enontract. He gave 
certain other reasons for which the plaintiff 
might have committed the breach. In 
the end he dismissed the plaintiff's suit 
on the finding that it was the plaintiff who 
broke the contract and he observed that 
as the suit was one for damages for breach 
of contract by the defendants, the suit 
failed. From this judgment the plaintiff 
appeals and on his behalf the learned 
Advocate has urged that the learned Judge 
below was Wrong in holding that the suit 
was fordamages for breach of contract, 
His argument is that the suit was not for 
damages for breach of contract but for 
the recovery of the deposit or the advance 
made by the plaintiff to the defendants 
for the performanca of the contract. ~Al- 
though it has been found that the plaintiff 
broke the contract, the defendants were 
only entitled to damages under s. 73 of 
the Oontract Act and asthe learned Judge 
has found that there was no evidence to 
assess the actual damages suffered.by the 
defendants, the plaintiff's suit for the refund 
of money ought not to have baen dismissed. 
The question then resolves itself into this, 
whether a plaintiff, who has, entered into a 
contract for the purchase of goois and 
has made a deposit by way of earnest money 
and then refuses to purchase, is entitled 
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to recover the earnest money. There have 
been several cases in various High Courts 
on this question and apparently the deci- 
sions have been to the effect that the plaint- 
iff is not so entitled. This has been held 
following the.priuciple laid downin the 
cases relating to specific performance of 
contract both in England as well as in- 
this country. All these cases have been 
discussed and followed in an unreported 
case (S. A. No. 2761 of 1919) decided by Mr. 
Justice Chatterjeaand Mr. Justice Pearson 
where the learned Judges held that the 
plaintiff under such circumstances must 
forfeit the deposit, although the defendant 
has not been able to establish that he has 
suffered any loss. With this decision we 
agree. The appeal must, therefore, be dis- 
missed with costs. 
Roy, d.—l agree. 
A, NVA, Appeal dismissed. 
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MADRAS HIGH COURT. 
Sroonp Oivit APPHAL No. 762 or 1924, 
February 25, 1927. 
Present:—Mr. Justice Ramesam. 

M. 5. DORAISAMI MUDALIAR— 
PLaINTIFF—APPELLANT 
VETSUS 
P, K, M. K. SUBBANNA CHETTIAR 
AND ANOTHER — DEFENDANTS —RESPONDENTS. 

Contract Act (IX of 1872), ss. 107, 119—Sale of 
goods—More goods sent than ordered for—<cceptance 
by purchaser subject to quality—Suit for price of 
goods—Plea of larger quuntity having been sent, 
whether good—Hstoppel—Re-sale—Notice of date of 
re-sale, whether necessary—Proclamation, whether 
necessary—Shertage—Burden of proof-——Commission 
Agent—Liability for shortage, 

In all cases of sale of goods where the goodg 
ordered are sent with goods not ordered, under 
gs, 119 of the Contract Act the buyer may refuse 
to accept any of the goods so sent if there is risk 
or trouble in separating the goods ordered from thé 
goods not ordered. But, where the goods have been 
expressly accepted subject to their being of the proper 
kind, the purchaser is estopped from subsequently 
refusing the goods or justifying the refusal in an 
action by the vendor for the price of goods on the 
ground that they were more in quantity than order- 
ed. [p. 615, col. 1.] - 

On a sale of goods where the property in the 
goods has passed to the purchaser, and the pur- 
chaser fails to take or pay for them, the vendor 
is entitled to recover the contract price of the goods 
minus the price realised on re-sale. In such a cage 
the notices of re-sale under s. 107, Contract Act. 
need not mention the date of re-sale nor is any gale 
proclamation required. [p. 616, col.1.] 
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In a case where there is no conduct on the part 

of the purchaser amounting to accepting the goods 

without any objection as to measurement, the burden 

is on the vendor to show that he sent the goods 
` of the proper measurement and there was no short- 
age. But where the purchaser without suggesting 

that there was shortage in the goods sent accepts 

the goods subject to theonly condition that they 

should be of the proper quality, the burden cannot 

“he thrown on the vendor of showing that there was 
‘no shortage af the time of despatch. .[p. 616, cols 1 & 


Vhere a Commission agent despatches goods 
' by rail to the address of the purchaser, the title 
‘passes to the purchaser when the goods are con- 
signed to the railway and the commission agent is 
‘not Hable for loss due to subsequent shortage. [p. 


616, col. 2.] | 
Venkatachalam Chettiar v, Ponnusame Ayyangar (8), 


‘followed. | 
Second appeal against the decree of the 


Court of the Second Additional Subordi- 
nate Judge, Coimbatore, in A. 8. No. 61 
of 1923 (A. S. No. 64 of 1923, District 
Court, Coimbatore), preferred against that 
of the Court of the District Munsif, 
Tiruppur, in O. 8. No. 960 of 1920 (O. 8. 
No. 326 of 1920, District Munsif's Court 
Vellore, O. S. No. 405 of 1920, District Mun- 
sif’s Court, Tirupattur). 

Mr. A. Viswanatha Ayyar, for the Appel- 


ant. . 

Mr. T. M. Krishnaswamt Iyer, for ‘the 
Respondents. 

JUDGMENT.—The facts of this 
second appeal may be stated as follows: 
The plaintiff is a commission agent of 
Vellore and the defendants are merchants 
at Tiruppur. On ĉ2lst January, 1920, (Ex. 
-D) the defendants sent an order to the 
plaintiff asking him to send 150 bags of 
rice at Rs. 3-20 per bag. They repeated 
the same order by Ex, 3on 28rd January, 
1920. Exhibit D was replied to by Has, 
F and F-l on 28rd January, 1920. On 24th 
January, 1920, the defendants addressed 
Ex. E tothe plaintiff acknowledging re- 
ceipt of Ex. F-l and asking him to send 
one waggon of 150 to 160 bags of white 
kar rice and samba rice, This was follow- 
ed by Exs. G dated 25th January, and G-1 
dated 26th January. Exhibit H of the 
26th January, definitely stated that the bags 
to be sent should be 160. Meanwhile the 
plaintiff wrote Bx. 4 on the 26th January, 
‘and on the 3lst January, he wrote Ex. J 
in which he mentioned that 100 bags had 
been sent. The defendants wrote Ex. 5 
on the Ist February, and on the 2nd Feb- 
ruary,they wrote Ex. K admitting receipt 
of Ex. J and also of another letter contain- 


ing the Railway receipt forthe 100 bags 
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and asking that further 50 bags of white 
kar rice should, be sent. The plaintiff 
meanwhile wrote Ex. M (registered letter) 


.on the 2nd February in which he enclosed 


a Railway receipt for another 100 bags and 
an invoice for the total 200. Theinvoice is 
Ex. T. Itis for 70 bags of white kar rice 
at Rs. 2-150, 84 bags of the same at 
Rs. 3-1-Oand §6 bags cf samba at Rs. 2-14-0.. 
Lhe defendants wrote Ex. L on the 3rd 
February, acknowledging receipt of Ex, 
M andsay further “ we shall check invoice 
and intimate to you. We shall also send 
The defendants do not object in 
this letter that wheréas- they ordered only 
150 or 160 bags, 200 bags have been sent. 


Exhibit 6 by the defendants, dated 8th 
February, 1920, says that the first 100 bags 


are ina damaged condition and then says 


“wa do not know what the nature of the 


100 bags which we expect weuld be. If 
they be also of this kind we cannot accept 
and if any delay-be made the goods 
would be much damaged. You should at 
once come and take charge.” In this let- 


ter also there is no complaint that an ad- 


ditional 100 was sent instead of en addi- 
tional 50 or 60 only. On the other 
hand, the defendants signify their inten- 
tion to accept those goods subject to their 
being ofthe proper kind. The same idea 
is repeated in Ex. 7, dated the 10th Febr- 
uary. Exhibits 8 and 9 dated the Ilth 
and 12th February, also raise no objection 
to the number of bags sent. Both the 
lower Courts have foundagainst the ce- 
fendants and in favour of the plaintiff that 
“the goods were of the description and 
quality ordered by the defendants” (para. 
10 of the lower Appellate Court's judgment), 
In para. 4, the Subordinate Judge also 
says, “ The defendants did not refuse to 
accept the goods on the ground that more 
bags than what the defendants wanted 
were sent by the plaintiff”............ In para. 
5, he says, “The question issimply whe- 
ther the goods were not of the description 
and quality which the defendants wanted.” 
In spite of these remarks in paras. 4 and 
5, in para. 1l he says, ‘‘ From the corres- 
pondence it appears that the order was 
only to send 150 or 160 bags and not 200” 
The Subordinate Judge has already found 
that there is no objection to the larger 
number and the correspondence shows 
that the larger number of bags was ac. 
cepted subject to their being of the proper 
kind. I, therefore, think that it is not- 
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open to the Subordinate Judge to reduce 
the claim from one on 200 bags to 150 or 160 
baga. i 

This disposes of the question strenuous- 
ly argued by Mr. T. M. Krishnaswami Iyer 
. for the respondent that where more 
goods were sent than were ordered, the 
defendant is entitled not to accept the goods 
on this groundand, though this ground 
“was not given at the time of the refusal, 
the defendants can now justify their re- 
fusal in the suit by relying on that ground. 
He relied on Cunliffe v. Harrison (1) and 
Levy y. Green (2) which was affirmed by the 
Exchequer Chamber in Levy v. Green (3). 
In the appellate judgment, while confirm- 
ing the judgment of the Queens Bench, 
Byles, J.,said,“I donot say that, in all 
cases where the goods ordered are sent 
together with others not ordered, the vendee 
would havea right to refuse to accept any; 
but. if there isany danger or trouble at- 
tending the severance of the two, or any 
risk thatthe vendee might be held to have 
accepted thse whole if he aceepted his own, 
he is at liberty, as this defendant was, to 
refuse to accept at all.” The view of Byles, 
J.. bas been acted upon ins. 119 of the 
Contract Act which savs that the buyer 
may refuse to accept any of the goods so 
sent, if there is risk or trouble in separat- 
ing the goods ordered from the goods not 
ordered. But, apart from this, where the 
goods have been expressly accepted sub- 
ject to their being of the proper kind no 
question arises that the defendant is en- 
titled to refuse them or justify the refusal 
on the ground that more goods were sent 
than were ordered. That there may be 
an acceptance by the buyer subject to 2 
condition and on the condition being com- 
plied with the acceptance becomes com- 
plete appears also from Benjamin on Sales, 
6th Edition. pages 105, 131 and 138. The 
defendants having accepted all the 200 
bags subject to the only condition that 
they should be ofthe proper quality are 
now estopved from refusing the goods: or 
from justifying the refusal on the ground 
that they were more in quantity than or- 
dered, the gondé being now found to be 
of the kind ordered. Thismakes it unneces- 

(1) (1851) 6 Ex. 903; 20 L. J. Ex. 325; 155 E. R. 813; 
86 R. R. 543. 

(2) (1857) 8 El. & Bl. 575: 120 E. R. 214: 27 L. 
J Q.B.111; 4 Jur. (x.s) 86: 112 R. R. 699. re 


(3) (1859) 1 El. & El. 969; 28 L. J.Q 
a oe 1945: 7 W. R. 486; 120 E. R. 1174; 117 
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sary forme to discuss at great length the 
other point argued by Mr. Krishnaswami 
Iyer, namely, that though the ground of re- 
fusal now relied on was not originally stated, 
the action can be defended on that ground 
and the original refusal can be justified. 
That such a principle applies in the case 


-of dismissal of a servant is clear from the 


Boston Deep-Sea Fishing Co. v. Ansell (4) 
and Ridgway v. Hungerford Market Co. (5). 
But the question is how far such a princi- 
ple applies to breach of contract. Mr. 
Krishnaswami Iyer referred to the case of 
Cowan v. Milbourn (6) but that is a case 
where the contract was illegal. It is not 
very convincing tome that the same prin- 
ciple applies to breaches of contracts 
relating tosale of goods. Itis true that 
in Tyalor v. Oakes Roncoroni & Co. (7), 
Green, J., referred to the above two cases 
of master and sarvant and expressed the 
opinion that the principle applies equally 
to a contract for the sale of goods (pages 
969* and 270*). But the Court of Appeal 
made no reference to this principle and 
disposed of the case without resorting to 
it, and it seems to me doubtful how far 
the case is applicable to contracts for sale 
of goods. At any rate, itis clear it must 
be applied subject to limitations and itis 
certainly displaced whore there is an express 
acceptance of the goods subject to condi- 
tion or conditions which were afterwards 
fulfilled. J am, therefore, of opinion that in 
this case there is a completed sale for 200 
bags andthe defendant is liable to the 
plaintiff for the claim with reference to all 
the 200 bags. 

The next question is whether the plaint- 
iff is entitled todamages estimated on a 
difference of prices, that is the difference 
between the contract price and the mar- 
ket price on the date of breach or whether 
the plaintiff is entitled to the price of the 
goods minus the price realised on a re-sale. 
This question depends upon whether the 
title in the goods has passed to the defend-- 
ants. The District Munsif adopted the 
latter method whereas the Subordinate 
Judge held that the plaintiff is entitled 
only to adifference of prices, He said: 

(4) (1888) 39 Ch. D. 339; 59 L. T. 345. 

(5) (1835)3 Ad. & El. 171; 4 N. & M. 797;1 HW & Ww 
944: 4 L. J. K B. 157; 111 R. R. 378; 42 R R. 359. 

(RIBEN 2 Ex 230; 36 L. J. Ex. 124; 16 L T 


290: 15 W. R. 750. f 
(7) (1922) 127 L. T. 267; 27 Com. Cas. 261; 66 S.J. 


556; 38 T. I. R. 517. 
Pagos of (1922) 127 L. TAK] 
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Further the sale took place in this case, 
without any notice to .the defendants. 
There was no proclamation. I think that 
s, 107, Indian Contract Act, is not applica- 
ble to this case. Plaintiff is not entitled to 
claim the loss on account of re-sale under s. 
107.” Every part of these sentences seems 
to me to be erroneous. It is now conced- 
ed before me thit the plaintiff gave 
notice to the defendants of re-sale. It is 
Ex. W, dated the 10th March, 1920. Sec- 
tion 107 does not require that the notice 
should mention the date of the re-sale. 


Secondly, I do ‘not understand what the ` 


Subordinate Judge means ‘by saying “there 
is no proclamation.” Thisis not a Court 
sale under the Civil Procedure Code and 
the Contract Act does not require any pro- 
clamation. As a matter of fact, the price 
realised was really the market price pre- 
vailing atthe time of there sale and there 
is no ground for attacking the re-sale. 
The plaintiff is, therefore, entitled to the 
contract price of the goods minus the price 
realised on re-sale. - 

The cnly other question is, whether any 
deduction should bemade for the short- 
age in the bags when finally measur- 
ed. At the end there was a shortage 
of 18 bags. Both the lower Oourts have 


found thatso far as 138 bags were concern- | 


“ed itis due to negligence of defendants 
in keeping them on a wet floor. As to the 
other five bagsthe Munsif found that it 
is due to the shortage in measurement, 
but- even as to this the Munsif found that 
there is no evidence to show that the 
shortage of 5 bags was due to the plaint- 
iff's neglect. But the Subordinate Judge 
says: “The burden is on the plaintiff to 
prove that there was not this shortage when 
he sent the goods by rail. There is no 
satisfactory evidence on this point.” It 
may be,that, ina case where there is no 
conduct on the part of the defendant 
amounting to accepting the goods without 
any objection as to measurement, the 
burden is on the plaintiff to show that he 
sent the goods of the proper measurement 
and there was noshortage. But where the 
l defendant has said as in this case in Ex. L 
to you. We shall also send money,” and 
never afterwards ever suggested that there was 
shortage in the goods sent and, on the other 
hand, accepted the bags subject to the only 
‘condition that they should be of the proper 
quality (vide Ex. L and 6) to throw the. 


- BAJJAN SINGH D.-GUJRI, 


we shall check the invoice and intimate i 


+ 
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burden now on the plaintif of showing 
that: there was no shortage at the time of 
despatch seems to meimproper. The goods 
were sent by rail and it is well known 
there will always be petty pilfering in the 
course of transit. The plaintiff being a. 
commission agentis not liable for such 
loss, Venkatachalam Chettiar v. Ponnusami 
Ayyangar (8). Immediately the goods were 
placed in the train to the address of the 
defendants, the title has passed. After 
the goods were received by the defendants 
they were thrown in two different godowns 
and there was a total shortage of quantity 
amounting to 18 bags. It is impossible 


.to split up thisinto'two parts, 13 bags 


due -to defendants’ negligence and 5 bags 
due to shortage. If there was negligence on 
the part of the defendants the shortage also 
must be due to negligence; the damage 
to some of the goods as well as loss of 
others might both be well due to the neg- 
ligence. On this ground, I -think the 
plaintiff is entitled to the total price of 
the 200 bags minus the amount realised on 
re-sale, 4 

The result is, the second appeal is al- 
lowed and the Munsif’s decree restored 
with costs here and in the lower Appellate 
Court. 

The memorandum of objections is dismis- 
sed with costs. 

V. N. V. 


À. N. A. 
(8) 82 Ind. Cas. 536; (1924) M. W. N. 499; 20 L. W. 
195; 47 M. L. J. 312; A. I. R. 1925 Mad. 46. 


Appeal allowed. 


LAHORE HIGH COURT. 
“MiISOELLANEOUS First CIVIL APPEAL 
No. 2315 or 1924.: 

February 5, 1925. 
Present:—Mr. Justice Abdul Raoof. 
SAJJAN SINGH—APPLICANT— 
ÅPPELLANT 
VETSUS 
Musammat GUJ RI—OrrosıTE PARTY— 

; REPSONDENT í 

Guardians and Wards Act (VIII of 1890), s. 18— 
Proceedings, nature of—Dismissal of application with- 
out enquiry, legality of. | . 

The procedure under s. 13, Guardians and Wards 
Act is not intended to be summary and a Court 
should not reject an application for the « appoint- 
ment of a guardian of a minor without any enquiry © 


at all. 
Jiwan v. Zebo (1), followed. 
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~ 


Miscellaneous first appeal from an order : 


of the Senior Subordinate 
dated the lst August, 1424. 

Mr. Balkishan, for the Appellant. 

Mr. G. S. Salariya, for the Respondent. ` 

JUDGMENT.—The appellant Sajjan 
Singh applied to ba appointed guardian 
of the property of the minora, Bachna 
and Dalip, sons, and Chand.. Kaur, 
daughter, of Sundar Jat on the. 
tion that- the mother, in whose custody 
the children were, was squandering -the 
property. In support of the allegations 
made in the petition the petilioner also 
made an oral statement in Court.- The 
Oourt without investigating into the truth 
orotherwise of the application, by a some- 
what summary order rejected the petition. 
The order runs as follows:— > > >50 

“The minors are with their mothér,.and 
are of tender age, There is no reason to 
Suppose that they are not well looked. after. 
The applicant apparently wants to ‘gain 
Bomething out of the girl, Application 
rejected.” Do ka te EN aaa 


Judge, Ludhiana, 


R. L. 


(D) 41 Ind. Cas, 976; 63 P. L. R. 1917; 134 P. W: R. 
1917, ee 


. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Otvin Suit No. {010 op 1923. 
September 26, 1927. . | 
Present:—Mr. DeSouza, A. J. C. 
Haji NOOR MAHOMED—Puaint. rr ` 


VETSUS 

LILARAM HUKUMATRAI—Dzerenpanrt. 

Vendor and purchaser—Implied covenants—Sale of 
immoveable property—Partial rescission of contract, 
whether permissible—Comoleted conveyance, whether can 
be set aside —F'raud or misrepresentation amounting to 
fraud, necessity of—Part-performance, doctrine of— 
Absence of registered document, effect of —Transfer of 
Property Act (IV of 1882), ss. 44 to 47 and od. 


NOOR MAHOMED V, LILARAM HDKUMATRAY, `, 


allega-- 


- -Ali Vishram and Meharali. 
~ of sale {Ex.-10) dated 22nd 


. kak 
nafs 
4 


nan 
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A beneficial owner conveying: an absolute title in 
‘land impliedly gives three’ covenants, firstly, a 
covenant_as to. subsisting title, secondly, a covenant 
as'to quiet--enjoyment and thirdly, a covenant as to 
further: assurance. [p.{6J8, col 2.) 

_A prayer for rescission ofa portion only of a con- 
tract of sale is. inadmissible and a transfer cannot be 
set aside- after- execution of conveyance with regard 
to .an immoveable property unless it can be shown 
that the transaction was impregnated with actual 
fraud or misrepresentation amounting to fraud. [p. 
619, col: I.) ee NAN 

Wilde v. Gibson (1), Brownlie v. Campbell (2), Soper 
v. Arnold (3).and Seddon vy. North Eastern Salt Co, 
Ltd. (4), relied-upon. “ 

A vendee who has paid the purchase Money and 
‘who has “besan put in possession of the property 
purchaséd has an equitable title and a purchaser 
-from such a vendee is not entitled to sue him for 
failure of consideration merely because there is no 


registered deed of conveyance showing transfer of title. 
[p. 619, col. 2. 


Mahomed Musa v. Aghore Kumar Ganguli (5) and 
Maddison.v. Alderson (6), relied upon. 


. Mr, Dipchand Chandumal, for the Plaint- 
iff. | ; = 
Mr, Kimatrai Bhojraj, for the Defendant, 


JUDGMENT.—This suit arises out of 

a transaction of sale of land Survey No, 285 
situated in Deh Thano, Tapo Thano, taluka 
Karachi, measuring acres 3 ghantas 22, The 
land originally belonged to two persons 
By an indenture 
June, 1909, they 
sold this-land to two persons Sorabji Kotwal 
and Ardéshir Majaina fora consideration of 
Rs. 1,325. Entries-in the Revenue Regis- 
ters were made to give effect to this sale- 
' deed and. we find from thé extract (Ex. 12) 
that Scrabji. and Ardeshir are shown as 
Owning-each-a 8-annas share in the land, 


” In the year 1918 came the great land boom 
- and Sorabji- took advantage of 


it, By deed 
of sale (Ex. 9) dated 13th April, 1918, he sold 
the entire Survey Number to one Lilaram 
Hakumatrai the defendant in thig suit for 
a sum of Rs. 24,000. It is important to 
notice that in this sale-deed Sorabji pur- 


ported to convey to Lilaram the entire pro- 


perty as his separate and personal property 
and there is a covenant that he is the gole 
and absolute owner of the property in his 
own right, This sale deed was, in the 
usual course, communicated by the Sub- 
‘Registrar to the Revenue Authorities and 
the Revenue Authorities gave effect to this 
sale-deed. in their own way by entering 
Lilaram _Hukumatrai the vendee under 
that sale deed as entitled to a 8-annas share 
‘and Ardéshir continued to be shown as 
entitled to the other 8-annas share (vide 
Ex, 13). l l 


DES 


On ths 2nd July, 1918, Lilaram Hukumat- 
rai sold half of his interest in this property 
to ‘the plaintiff for a consideration of 
Rs. 24,750 by the sale-deed (Ex.-6) and 
the other half he sold to two other persons 
Mahomed Hashim and Mahomed Yusif. In 
pursuance of this sale-deed, the Revenue 
Authorities entered the name of the plaint- 
iff as being enlitled to 4 annas share, Maho- 
med Yusif to 2-annas share, Mahomed 
Hashim to 2 annas share and Ardeshir con- 
tinued to be shown as owning the remain- 
ing 8-annas share (vide Ex. 14). 

The plaintiff in his turn sold one jireb 
out of the land he had purchased to Udhav- 
das Ramchand and half a jireb to Moulvi 
Mahomed Sidik for a prica of Rs. 16,000 
and Ra. 3,500 respectively under sale-deeds 
(Exs. 7 and 8), In the result the plaintifi's 
4 annashare was transferred in the Revenue 
Registers to Udhavdas Ramchand and 
Moulvi Mahomed Sidik who in turn sold 
‘their share to Tattersal and Hotchand. 

The plaintiff's case now is, that although 
the defendant Lilaram purported to convey 
to him 8-annas ghare in the land in dispute, 
the sale-deed did not operate to convey 
more than a 4-annas share. In support of this 
case, reliance 18 placed upon the entries 
-in the Revenue Registers to which reference 
has been made above, wherein the plaintiff 
throughout is shown as entitled to nothing 
more than a 4-annas share. 

And it has been argued on his behalf by 


Mr, Dipehand that the plaintiff did not 


receive more than 4-annas share under the 
terms of the sale-deed, because, his vendor, 
the defendant Lilaram did not in effect 
rezeive a title to more thana &-annas share 
under his sale-deed (Ex. 10) and when he 
conveyed a half share to the plaintif under 
Ex. 9 nothing more passed to the plaintiff 
beyond one-half of 8-annas share, viz., 
4-annas share. 

The burden of the argument of Mr. Dip- 
chand was that Sorabji and Ardeshir being 
co-owners entitled to equal share in the 
Survey Number under the deed of title 
(Ex. 10), Sorabji in spite of his purporting 
to convey the entire Survey Number to the 
defendant by Ex. 9, could notin law convey 
more than the share to which he himseif 
was entitled, viz. a moiety of the land in 
dispute. Stress was laid upon the express 
provisions 10 this effect of s. 47 of the 
Transfer of Property Act. 

Mr. Kimatrai’s reply is, that Sorabji was 
acting as an agent for his co-owner Ardeshir 


- x ars oe $ 
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when he passed the sale-deed (Ex, 10), that 
Ardeshir authorised the sale of his half 
share—that he received hisshare of the pur- 
chase money and, therefore, the fact that he 
did not expressly join Sorabj in executing 
the sale:deed wouid not necessarily show 
that’ Ardeshir’s share was not transferred to 
the purchaser Lilaram. 

‘The whole question involved in this case 
then liesin a nut-sbell. Did or did not 


Sorabji convey to Lilaram an. interest in 


the entire survey number under the sale- 
deed (Ex. 9)? Ifthis question is answered 
in the afirmative then the plaintiff would 
have no cause of action, because, Lilarsm 
being entitled to the whole effectually con- 
veyed -annes share tothe plaintif under 
the sale-deed: If, however, this question 13 
answered in the negative, then it is pos- 
sible to argue that the- plaintiff.has a cause 
of action against the defendant, inasmuch as, 
he gave a covenant of subsisting title with 
regard to the entire 8-annas share which he 
conveyed to the plaintiff, whereas, as a 
matter of fact, he had a legal title toa 
4-annag share only in the parcel conveyed. 

I do not propose to discuss and itis 
unnecessary for the purposes of this case, 
to discuss the subtleties and refinements 
of the law which the learned Pleaders 
for both sides have ciled from both the 
English as well as Indian Courts. It is 
sufficient to say under the principles of 
conveyancing both in India and in Eng- 
land, a beneficial owner conveying an 
absolute title in land, impliedly gives three 
covenants, first, a covenant as to subsisting 
title, second, a covenant as to quiet enjoy- 
ment, and thirdly, a covenant asio further 
assurance, Inthe present case theie is no 
question of a breach of covenant as to quiet 
enjoyment, because, there is no aliegation 
that the plaintiff has been disturbed in his 
enjoyment, noris there any question that 
there is a breach of covenants as to fur- 
ther assurance, becduse ex concessis Lilaram 
has never been called upon to execute a 
further assurance, and it appears irom the 
correspondence that Sorabji and Ardeshir's 
executors have had the khata mutated in 
favour of Lilaram after the suit and Lila- 
ram is ready and willing to effect a further 
assurance, in favour of the plaintiff if called 
upon to doso. 

The only question then is, whether there 
is a breach of a covenant as to subsisting 
title. Mr. Dipehand has drawn attention to 
the provisions of s. 55, cl, (2) of the Transfer 


e ~ ee ew 5 
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of Property Act in which the precise. scope 
of this covenant is enacted by Statute; and 
his argument on this aspect of the- case- is, 
that Sorabji’s sale-deed (Kx. 9) having by 
operation of law transferred only 8-annas 
share to tha defendant Lilaram, Lilaram’s 
sale-desd to the plaintiff (Ex. 6) could only 
transfer a 4-annas share. And, therefore, 
with regard to the remaining 4-annas share 
which Lilaram, the defendant purported to 
convey to the plaintiff, the sale-deed was 
inoperative, and as a valid sale can only be 
effected under s. 54 of the Transfer of 
Property Act, by a registered sale-deed’ and 
no such registered sale-deed has been ex- 
ecuted with regard to the remaining 4-annas 
share, there ił pro tanto a failure of con- 
sideration with regard to that 4-annas share 
and such failure of consideration constitutes 
the cause of action unon which the plaintiff 
has now sued. 


Referring to the plaint, I find that the 
plaintiff has based prayer for two alternative 
remedies on this cause of action. In para. 
4 of the plaint, the prayer is for a declara- 
tion that the sale-deed so far as itb relates 
to the one-fourth undivided share is void and 
inoperative and the relief asked for is that 
the plaintiff do get refund of the value of 
the quarter share with interest at 6 per cent, 


ngka nai api e 


As pertinently pointed out by Mr. Kimatrai ` 


on behalf of the defendant, a prayer for the 
rescission of a portion only of a contract of 
sale isinadmissibleand evenifitisadmissible, 
the law is quite clear that after the execution 
of a conveyances with regard to immoveable 
property, it is extremely difficult to get the 
transfer set aside, unless if can ba shown 
that the transaction was impregnated with 
actual fraud or misrepresentation amount- 
ing to fraud of which there is no allegation 
in the present case, cf., Wilde v. Grbson-(1), 
Brownlie v. Campbell (2), Soper v. Arnold (3) 
-and Seddon v. North Eastern Salt Co. Ltd.. 
(4). But the alternative remedy prayed for 
by the plaintiff cannot be sosummarily dis- 
missad. That remedy in effect is a prayer for 
damages or compensation for partial failure 
of consideration, inasmuch as, the defend- 
ant gave a warranty of title to the: re- 
maining 4-annas when, as a matter 
of fact, he had no such subsisting 


(1) (1848) 1 H. L. O. 605 atp. 632; 12 Jur. 527; 9 E. 
R. 897: 73 R. R. 191. 

(2) (1880) 5 A. ©. 925. 

(3) (1888) 37 Ch. D. 93. 

(4) (1905) 1 Ch. 326; 74 L. J. Ch. 199; 53 W. R. 232; 
91 L. T. 793; 21 T, L. R118, 


title, But is it 


"A. L.J. 229; 17 M. L. T. 143:2 L. W. 
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quite clear ` that 
the defendant had no title to the remaining 


-4-annas share? . Mr. Dipchand’s argument 


is, that in-the absence of a registered con- 
veyance of that 4-annas share, the defend- 
ant could have no legal title and if he had 
no legal title he could not transfer a legal 
title to the ‘plaintiff. His argument is a 


highly ‘technical argument based upon 


the provisions of ss. 44—47 and 54 of 
the Transfer of Property Act. But, assum- 
ing for the sake of argument that Lilaram 
had no legal title, is it possible to argue 
that he had no equitable title which he 
could convey to the plaintiff? I think not. 
We have it in evidence that although | 
technically. Ardeshir was not a party to 
the sale-deed (Ex. 9) yet Sorabji was actin g 
under the authority of Ardeshir and that 
Ardeshir received the consideration, (Vide 
Exs. 10—19). Lilaram was put in posses- 
sion of the entire parcel by his vendors and 
he put a plaintiff in constructive possession 
of his undivided half. In these circum- 
stances will an action lie on the part of the 
executors of heirs of Ardeshir to dispossess 
Lilaram or of Lilaram to dispossess the 
plaintiff on the ground of the absence of a, 
registered conveyance? I do not think go: 
The Oourts in India, following the decision 
of their Lordships of the Privy Council in 
Mahomed Musa v. Aghore Kumar Ganguli 
(5) have given effect to the doctrine of part- 
performance which can ultimately be traced 
to the judgment of Lord Chancellor Bel- 
bourne in the leading casa of Maddison v. 
Alderson (6). < 

If then Lilaram had an equitable title 
under the doctrine of part-performance - to 
the -annas share he could convey that 
equitable title to the plaintiff. And, if the 
plaintiff insists on a legal title, I take it 
that Lilaram is ready and willing to make 
a further assurance of conveying the legal: 
title to the plaintiff. 


I may add that it is not shown that plaint- 
iff has sufferedany damage. There is noth- 
ing to show that the offer said to have been 
received through the broker Achu in 1923 
was a firm offer. And even if it was a firm 
offer, the plaintiff had to admit that the 
slump in prices had occurred in 1923 and 


. (5) 28 Ind. Cas. 930; 42 ©. 801; 17 Bom. L. R. 420 
210. L. J. 231; 28 M. L. J. 548; 19 O. W. N. 250; 13 


258; (1915) M. 
W. N. 621:42 1.4 1(P. 0). ere 

(6) (1883) 8 A. O. 467 at pp. 475; 476: 52 L, J, Q. Bi 
137. 49 L. T. 303; 31 W. R. 820; 47 J. P, 821, 
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the prices then were no higher than they 
are to-day. 

For these reasons, I am of opinion that 
the plaintiff has no cause of action against 
the defendant and would, therefore, dismiss 
the suit with costs. 

P. B. A 

A, N. A, 


Suit dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Suconp Crvi Appeat No. 22 or 1926. 
` September 14, 1927. 
Present:—Mr. Macnair, A. J. O. 
THAKURDAS—Dsrenvant No, 1 
—APPSLLANT 
versus 
VISHNU AND OTHERS—PLAINTIFF AND 
Derenpants Ncs. 2 AND 3— RESPONDENTS. 
Decree—Assignment of decree before passing of de- 
et aes may be made of a sum which 
may become due under a decree, although at the 
time of the assignment no decree has yet been passed, 
Palaniappa v. Lakshmanan (3) Subhadrayamma Y, 
Venkatapati Raju (1) and Glegg v. Bromley (2), fol- 


lowed. oe 
"Appeal from a decree of the District 


Judge, Nimar, dated the 13th November, 
1925, in Civil Appeal No. 63 of 1925. 

Mr. W. R. Puranik, for the Appellant. 

Sir B. K. Bose and Mr. K. K. Gandhe, for 
the Respondents. Ea 

JUDGMENT. —The plaintiff sued for 
a declaration that he was the owner of a 
decree assigned to him by defendants Nos. 
9and 3. The lower Appellate Court has 
held that the factum of assignment hasbeen 
proved. He states that the witnesses for 
the plaintiff tell a consistent and a probable 
story and he is unable to rely solely on the 
evidence of Champsi (D. W. No. 2) and his 
account. The plaintiff obtained a declara- 
tion in the first Court,and the first appeal 
was dismissed. 

Itis strongly urged before me that the 
finding of fact is incorrect. Reliance is 
placed on the fact that the plaintiff did not 
get his name substituted in the suit which 
resulted in a decree in favour of defendants 
Nos. 2 and 3. But this fact has been 
fully considered in para. 14 of the first 
Court's judgment. It is also slated that 
the Bombay Courts have come to a different 
conclusion when deciding the suit institut- 
ed by defendants Nos. 2 and 3. I donot see 


RAMASWAMI OBETTIAR D, GHIDAMBARAM OBETTIAR, 
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in what manner the opinion of the Bombay 

Courts, based on the evidence produced 

before them, is relevant. There is no reason, 

A, for interference with the finding of 
act. 

It is next urged that what purported to 
be an assigument had no effect in law, as & 
mere right to sue could not be transferred. 
The remarks of their Lordships of the Privy 
Council in:Subhadrayamma v. Venkata- 
pati Raju (1) appear to me to ‘conclude 
this point. At page 249* the decision of 
Parker, J., in Glegg v. Bromley (2) is quoted 
with approval. ‘I'he facts in Glegg v. Brom- 
ley(2) appear similar to those in the present 
case. Oae Mrs. G was plaintiff in an action 
for slander and assigned to her husband, as 
security for debts due to him, any amount 
which she might obtain asa result of that 
action. Mrs. G obtained a verdict, and when 


‘one;H endeavoured to attach the amount 


due from the defendant, the husband of 
Mrs. G successfully claimed the sum under 
his assignment. lt was held that the as- 
signment was not an assignment of a mere 
expectancy or ofacauseof action. 

Similarly, in Pulaniappa v. Lakshmanan 
(3) it was held that a valid charge might be 
created on a sum of money due under 4 
décree, although at the time of the creation 
no decree was in existence. The legal 
ground urged by the appellant, therefore, 
fails. Theappeal is dismissed with costs 
on the appellant. 

I add thatit has been admitted before me 
that the decree is no longer in existence, 
and the result of this appeal affects nothing 
but the distribution of costs. 

G. R, D. Appzal dismissed 

A.N. A = 

(1) 80 Ind. Oas 807; 48 M. 230; A. I R. 1924 P. O. 
162; 47 M. L. J. 93; 26 Bom. L. R 783; 20 L., W. 
298; (1924) M. W. N. 607; 29 ©. W. N. 57; L. R. 5 A, 
(P. O.) 147 (P. C) 


(9) (1912) 3 K. B. 474 at p. 490; 81 L. J. K B. 1081; | 


108 L. T. 825. ; | 
(3) 16 M 429; 5 Ind. Dec. (N. s.) 1005 
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MADRAS HIGH COURT. 
Civiu Revision Perition No. 263 or 1927, 
April 20, 1927. 
Present:—Mr. Justice Jackson 
3. P. S. A. L. RAMASWAMI CHETTIAR 
— PLAINTE — PETNITIONER 
versus 
V.0.T.N. CHIDAMBARAM CHETTIAR 
—DEFENDANT—RESPONDENT. 
Estoppel—Order directing amendment on payment 


i 
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of costs—Acceptance of costs by opposite pariy under 
Drotest— Party accepting, whether estopped from ques- 
tioning order in appeal, . i 

here a party accepts costs under an order, 
which, but for the order, would not at that time “ba 
payable, he cannot afterwards object that the order 
was made without jurisdiction. 

Where a Court allowed an amendment of a writ- 
ten statement on condition of defendant's , paying 
plaintiff Rs. 150 by way of costa aud the defendant 
paid the money and the amount was drawn by 
plaintiff's Vakil ‘under protest’ as he intended to 
challenge the order : < 
Held, that although the plaintiff protested, he 


enjoyed the benefit and must.be taken to have ad-. 


mitted that the order was within jurisdiction and was 
estopped from afterwards questioning it. 

King v. Simmonds (1), Tinkler v, Hilder (2) and 
i Chandra Bose v. Marium Begum (3), fol- 
owed. 


Petition, under s. 1150f Act V of 1908 
and s.107 of the Government of: India 
Act, praying.the High Court to revise the 
order of the Court of the ` Subordinate 
Judge, Devakotta, dated the 3rd February, 
1927, in I. A. No, 31. of 1927, in O.B. No. 13 
of 1925. a: 

Mr. K. Rajah Ayyar, for the Petitioner. 

Mr. M, Patanjali Sastri, for the Re- 
Bpordent. 


J UDGMENT.—This petition is against 
the order of- the Subordinate Judge. of 
Devakotta allowing an amendment of the 
written statement on condition of defend- 
ants paying plaintiff Rs. 150 by way 
of costs. Defendant paid the money which 
was taken by plaintift'’s Vakil ‘under pro- 
test’ as he intended to challenge the order 
in this Court. ; 

Respondent raises a preliminary point 
whether plaintiff, having taken the money 
although under protest, is not estopped 
from questioning the order. j 

lt has long been recognized that where 
& party accepts costs under a Judge's 
order, which, but for the order, would not 
at that time be payable, he cannot after- 
wards object that the-order was made 
without ' jurisdiction. King v. Simmonds 
(1) and Pinkler v. Hilder (2), This ruling 
‘was followed in Banku Chandra Bose V, 
Marium Begum (3Y in circumstances similar 
to those of the present case; but the 
petitioner relies upon an obiter dictum in 
that case ofthe Chief Justice: 

“Personally, I cannot help thinking that 
the defendants would have been in a much 


(1) (1845) 7 Q. B. 289; 115 E, R. 493. 

(2) (1849) 4 Ex. 187:7 D. & L. 61; 18 L. J. Ex, 429. 
13 Jur. 684; 154 E, R. 1176. 

(3) 37 Ind. Qas, 804; 21 0. W. N, 232, 
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accept fis suin...under protest,"" 
.fendant’s Vakil himself in that case when 


in jurisdiction. 
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better position if...they had said ‘we intend 


appealing against this order and we only 
The de- 


questioned by the Court said that re: 
ceipt under protest would have been of 
no avail, and cited Croft v. “Lumley (4). 
I think, with all respect to the Chief 
Justice that he was not right. That ruling 
is based on the broad principle that what 
is done, not what is said’ is the all im- 
portant matier. The petitioner -obtained 
money which he could not otherwise have 
got, and although he protested he en- 
joyed- that benefit. He must be taken 
to have admitted that the order was with- 


In this case there is no questicn of 
compulsion. which distinguishes it from 
an otherwise similar ease in Mani Lal 
Guzratt v. Harendra Lal Roy (5). The 
money might easily have lain in deposit. 
Nor do I think that the authorities quoted 
above are shaken by Oliver y. Nautilus 
Steam Shipping Co. Ltd. (6) a special case 
under the Workmen's Compensation Act, 

The pétision is dismissed with costs, 

vV. N. V, ‘Petition dismissed, 

A. N, A, 


(4) (1858) 6 H. L. O. 672; 271.5. Q.B. 321:4 Jur 
(xs) 903; 6 W. R. 523; 10 E, R. 1459; 108 R.R 


(5) 8 Ind. Cas, 79; 12 0, L. J, 556, 
(6) (1903) 2 K. B. 739; 72 L. J. K. B. 857; 89, T. 
318; 19 T. L. R, 697;.52 W.R, 209; 9 Asp M Gl 
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ALLAHABAD HIGH COURT, 
SO FULL BENCH. 
rvit Revision No, ¢8 or 1927, - 
July 26, 1927, : 
' Present:—Mr. Lindsay, Acting Chief 
Justice, Mr. Justice Iqbal Ahmad and 
Mr. Justice Sen. _ 7 
DAYA RAM—PLAINTIFE—APPLICANT 
Versus: 
THE SECRETARY OF STATE ror 
INDI A—DEFENDANT— OPPOS1TE PARTY, 


ages, maintainability of—Section 238, whether con- 
fined to members of revenuc-paying class—‘Person,* 
‘defaulter,’ meanings of—Person from whom amount 
is not really due, whether def aulter—Section 188, whé« 
ther applicable to sume realisable ag revenue, s 
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A person against whom proceedings are taken 
under Chap. VIII of the U. P. Land Revenue Act 
is entitled to institute a suit under s. 183 of the 
Act, even though he is not a member of the reve- 
nue-paying class and is not a person from whom 
-the arrears are actually due. [p. 628, col. 2.] 

The denotation of the word ‘person’ in s. 233 of 
the U. P. Land Revenue Act cannot be confined to 
a member of a revenue-paying class to whom the 
Act in its general bearing is applicable but extends 
to all members of the general public. |zbid.] 

Secretary of State for India v. Mahader (|) and 
Sahai v. Bindeshri Singh (4), relied on. 

Dicta of Stanley, J., in Tulsha, Kunwar v.d ageshar 
Prasad (3), not followed. 

The word ‘defaulter’ in s. 183 of the U P. Land 
Revenue Act has a technical meaning and includes 
every person in regard to whom a certificate has 
been granted under s 145 of the said Act, whether 
the arrears are really due from him or not. [p. 624, 
col. 2.} 

Section 183 of the U. P. Land Revenue Act is 
applicable not only to cases of recovery of revenue 
properly so-called but also to cases relating to the re- 
covery of sums realisable as revenue. [p. £25, col. 2.] 

Balwant Singh v. Secretary of State for India (6), 
relied on. 

The right of suit under s. 183 of the Act is re- 
stricted to the recovery of the amount paid and 
does not extend to claims for damages. [ibid, 


Civil revision against an order of the 
Judge of Small Cause Oourt, Agra, dated 
the 3lst January, 1927. 


Mr. Girdhari Lal Agarwala, for the 
Applicant. | l 
Mr. Uma Shankar Bajpai, for the Oppo- 


site Party. 


JUDGMENT.—The suit giving rise. 


‘to the present application fer revision 
was instituted by the applicant, Daya Ram, 
foy recovery of Rs. 200 as compensation 
from the Secretary of State. The facta 
which led tothe suit are these: A certain 
sum of money was advanced by the Govern- 
ment to two persons, Ram Nazarand Jagan- 
nath, under s. 4 of the Agriculturists’ Loans 
Act (XII of 1884), This kind of loan is 
popularly known asa tagavt advance, and 
its character bas been described in the 
- Actasa loan granted to owners and occu- 
piers of arable land for the relief of distress, 
the purchase of seed or cattle, or forany 
other purpose connected with agricultural 
objects. 


The loan was not re-paid either by Ram 
Nazaror Jagannath. Ram Nazar having 
died, the, Revenus Authorities, in pursuance 
of the provision of s. 5 of the Act attached 
a she-buffalo in the possession of Daya Ram 
on the ground that the latter was the heir 
of Ram Nazar andthe she-buffalo was the 
property of thedeceased. Daya Ram objected 
to the attachment on the ground that he 
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was not the heir of Ram Nazar, and that 
the she- buffalo belonged to him; but his 
petition of objections was summarily dis- 
missed by the Collector. Thereupon Daya 
Ram paid under protest in writing duly 
signed by him Rs. 76-12-11 being the 
amount of thetagavi demand and Rs. 4 the 
fees for attachment, inall Rs. 80-12 11 and 
procured the release of the she- buffalo, 
During the intervening period, t.e., bet- 
ween tho date of the attachment and re- 
moval of the buffalo from the possession 
of Daya Ram and the date of its release, the 
calf of the buffalo died in consequence of 
its separation fromits mother. Then the 
present action was commenced for a refund 
of Rs, 80-12-11 with interest and for recovery 
of damages caused by the death of the 
buffalo calf and for the prico of the milk 
of which the plaintiff was déprived on 
account of the unlawful attachment of 
the she-buffalo. Rapees. 200 were claimed 
in all. | 

The suit was resisted on the ground that 
Daya Ram was the. heir of Ram Nazar and 
in possession of his estate; thatthe buffalo 
was rightly attached, and that the suit was 
barred by 8.233 (m) ofthe Land Revenue 
Act (111 of 1:02). 

The trial Court decreed the suit. It 
found that the plaintiff was not heir of 
Ram Nazar, and thatthe suit was not barred 
by s. 233 (m) of the Land Revenue Act 
which applied to persons “who were con- 
nected with the payment of revenue or 
taqari due from them and could not afiect 
the rights of third persons” like the plaint- 
iff, ‘who had nothing to do with the taqavi 


Joans and was in no way responsible 


for its payment.” | 

The defendantappealed. The lower Ap- 
pellate Courtin concurrence with the trial 
OCourtfound thatthe plaintiff was not the heir 
of Ram Nazar, that the attachment of his 
she-bufialo was undoubtedly illegal, and 
that the plaintiff had suffered’ damages 
from deprivation of milk and the death of 
the buffalo calf. It held, however, on the 
authority of . Secretary of State for 
India v. Mahadei (1), that the suit was not 
cognizable by the Civil Court, and it 
further held on the authority of Secre- 
tary of State for India v. Sukhdeo (2) that 
the Naib-Tahsildar having attached the 
shs-buffalo acting under the provisions 


„DB A 127; A, W. N. (1898) 199; 9 Ind, Dee, 
N.B. i - 
e) A. W. N. (1898) 178. 
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ofs. 146 of the Land Revenue Act, no legal 
liability attached to the Government for the 
actof the Naib-Tahsildar. It accordingly 
allowed the appeal, and. dismissed the 
plaintiff’s suit. 

It may be noticed here that neither of 
the two Courts below applied itself to the 
question whether the plaintiff's suit was 
maintainable under s, 183 of the Land 
Revenue Act. > 

Section 233 (m) of the Land ‘Revenue 
Act provides that “no person shall institute 
any suit or other proceeding in the Givil 
Court with respect to claims connected 
with, or arising out of, the collection of 
revenue (other than claims under sB. 183), 
cr any process enforced on account of 
an arrear of revenue, or on account of 
any sum which is by this or any other 
Act realisable as revenue,” Thera ig no 
ambiguity and there can bs no difficulty 
in ascertaining the meaning of .s, 233, 
It raises a general bar. against the institu- 
tion of any suitor proceeding with reference 
to theseveral matters enumerated therein, 
subject to certain exceptions contained in 
cla, (i), (k), (D) and {m). We are here 
concerned with the exception engrafted 
upon cl, (m) which distinctly provides that 
claims under s. 183 ofthe Act are outside 
.the bar raised by the section, . It ig argued 
for the applicant that no tagavi loan was 
due from the plaintiff, that the plaintiff, 
therefore, was not amenable to any 


coercive processes enumerated ins. 146 of 


the Land Revenue Act, and that the scope 
of s. 233 was limited to members of the 
revenue paying class who had made a 
default in the payment of revenue; and it 
did not apply to the case of the plaintifi 
from whom no ‘arrears were due. This 
contention receives soms countenance and 
support from the following observations 
of Dtanley, C. J., 
Jageshar Prasad (3): “In the provision that 
‘no person shall institute a suit’ it seems 
to me that the Legislature had in contemp- 
lation the class of persons to whom the 
Act in its general bearing is applicable, 
that is to share-holders liable to pay 
Government revenue and not to strangers 
Outside this body. Idonot think it was 
intended to protect the Government against 
claims in respect of illegal acts done to 
the detriment of persons who are under. 
no liability to pay Government revenue, 
(3) 28 A. 563 at p. 567; A. W, N, (1908) 114; 3 AL Ly, 
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It was merely intended to pretect the 
Government against claims of members of 
the revenue paying class.” Banerji, J., 
while recognising that the language of the 
section was no doubt very wide observed 
that the section forbade a suit by the de- 
faulter against Government, or possibly by 
any other person against the Government. 
We are of opinion that in thé absence of 
any ambiguity in the language of s. 233 we 
have to give full effect to the words “no 
person shall institute any suit or other 
proceedings” subject to the exceptions set. 
out therein. Where the words of the Legis- 
lature are clear and unambiguous, itis not 
our province to scanits wisdom or its policy. 
The denotation of the word “person” can- 
not be confined io a member ofthe revenue 
paying classto whom ihe Act in its general 
bearing is applicable. The framers of the 
Act were providing a rule barring all mem- 
bers of the general public from instituting 
guits or-other proceedings in Civil Courts 
excepting in cases provided for in cla, (i) 
(le), (Jand (m). While providing for these 
exceptions they did not exclude tke case of 
a person who did not belong to the revenue 
paying class, or the caseofa person from 
whom no revenue wab due. A Bench of 
this Court in construing cl. (i) or (j) ofa, | 
241 of the N. W, P. Land Revenue Act (XIX 
of 1873) whieh corresponds to s 238, cl, 
(m)or (1) of Act III of 1901, held that there 
was nothing in these clauses to’ suggest 
that the exclusion of jurisdiction was limit- 
ed to claims made by persons actually in 
default [Secretary of State for India y. 
Mahadet (1).] In this case some cattle and a 
cart belonging to Mahadei, plaintiff, had 
been wrongly sold by the Tehsil officials 
for arrears of revenue not due by her, but 
due by the defendants, second party, This” 
Court dismissed the suit against all the 
defendants. While inaccord with the said 
decision of this Court as tothe bar of the 
suit against the Secretary of State, we are 
not called upon to decide whether e, 24], 
cl, (2) or (j) was an answer to a suit against 
the defendants, second party. It may be no- 
ticed here that the arrears demanded do not 
appear to have been paid by the plaintiff 
under a written protest duly signed by her, 
and this Court was justified in dismissin 
the suit against the Secretary of State: 
This decision was followed’ by. Stanley? 
O, J., and Burkitt, J., in Sahai v. Bindeshart - 
Singh (4). Certain cattle belonging to the 
(4) A. W; N, (1905) 287, 
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plaintiff who was a tenant in the village 
were sold by Pandit Bishun Dat, a, Naib- 
Tahsildar, for recovering arrears of revenue 
due from the defendants, Bindeshri Singh 
and Udit Narain Singh who were the 
zemindars of the village. The suit was 
dismissed on the ground that the Civil 
Gourt was debarred from entertaining this 
suit which was not a claim under 8. 183, 
but was clearly a claim connected with, or 
arising out of, the colllection of revenue. 
Weare not concerned ‘with the soundness 
cor otherwise of the decision dismissiug the 
claim against the defaulting zemindars. 
The Secretary of State was no party to the 
suit. In view of the general language of 
5.253, the suit appears to have been rightly 
dismissed against the defendant . Naib. 
Tahsildar. There is still another case, 
Abdullah v. Secretary of State for I ndia (5), 
in which the case reported as Secretary. of 
State for India v. Mahadet (1) was followed. 
This case does not call for apy detailed 
reference. 

We have next to see whether the plaintif 
ig entitled to succeed unders. 183 of the 
Land Revenue Act. Section 133 provides 
“whenever proceedings are taken under 
this Chapter against any person for the 
recovery of any arrear of revenue, he may 

ay the amount claimed under protest to the 
officer taking such proceedings, and upon 
such payment the proceedings shall be 
stayed, andthe person against whom such 
proceedings were taken may sue the 
Government in the Civil Court for the 
amount so paid; and in such suit the plaint- 
‘ff may, notwithstanding anything con- 
tained in 8. 145, give evidence of the amount 
(if any) which he alleges to be due from 

m. ; 
BE, protest under this section shall 
| génable the person making the same to sue 
in the Civil Court, ‘unless it is. made at the 
time of payment in writing and signed 
by such person or by an agent duly author- 
ised in his behalf”. 

‘ It has been contended before us that the 
plaintiff is a person against whom proceed- 
ings were taken under Chap. VIII of the 
Land Revenue Act, 
arrears of revenue, that he paid the amount 
claimed under a written protest duly sign- 
ed by him to the officer taking such 
proceedings. He has, therefore, a right 
- fo gue the Government in the Civil Oourt 

“ (5) 101-1nd. Oas, 626; 25 A. L, J, 521; L. R. 8 A. 183 
Rev A, I, R, 1927 All, 6382, f pog r . 
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for the amount claimed. In answer to this 
contention, the respondent relies on: Tulsha 
Kunwar v. Jageshar Prasad (3) already re- 
ferred to, where it was heldthat the sult : 
contemplated by the section is a suit by 
the defaulter and not by a third party, 
In our view of the case, the word “ de- 
faulter ” in the Land Revenue Act has a 
technical meaning, and it includes the 
case of every person in regard to whom 
a certificate has been granted unders, 149 
of the said Act. It is agreed that the 
procedure for realization of tagavi dues has 
been prescribed in Chap. VIII of the Land 
Revenue Act and in no other Act. Before 
any coercive measures enumerated in 8. 146 
can be initiated or enforced against any 
person who is said to be in arrear of re- 
venue-’a statement of accounts must be 
certified under s. 145 of the Act by the 
Tahsildar for purposes of Chap. VIH, which 
deals with ‘collection of revenue. This 
certificate is conclusive evidence of the 
arrear, of its amount and of the person 
who is the defaulter. This rule of evi- 
dence incorporated in s. 145appears to be 
grounded upon fiscal considerations and 
upon broad principles of public expediency, 
with this object in view that public revenue 
may be realised with the greatest expedi- 
tion. Whether, therefore, a certain sum of - 
money. realisable as revenue is due from 
a particular person or not, if the Tahsildar 
certifies thatthe said sum of money is 
recoverable from him, a finality attaches 
to the certificate andthe person certified 
against must be taken to be a defaulter 
within the meaning of the Act. In other 
words, the person treated as a defaulter is 
placed on the same footing as the actual 
defaulter. - 

Under 8. 5 of the Agriculturists’ Loans Act 
(XII of 1884) a tagavi loan is recoverable 
as if it were arrear of land revenue. The 
procedure for recovery of arrear of land: 
revenue is provided for in Ohap. VII of 
the Land Revenue Act. The initial step 
is the certificate given by the Tahsildar 
which affords the basis for further pruceed- 
ings. Section 146 providesthat an arrear of 
revenue may be recovered by attachment 
and saleof his moveable property; ands. 149° 
authorises the Collector to attach and sell 
his moveable property. Where proceedings, 
therefore, have been taken under Chap. 
VIII against any person, which includes the 
case of a person situated like the present 
plaintiff from whom, as a matter of Lact, ng 
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tagavi loans were due, he is entitled to sue. 
the Government in the Civil Court if he 
fulfils the requirements of s 183. The right 
of suit is given to the personagainst whom 
proceedings are taken under Chap. VII 
and it does not matter whether or not_he 
belongs to the revenue paying class, and 
whether or not he is a person from whom 
tagavi loans are actually due. 

There are no provisions in the Land 
Revenues Act corresponding tothe provisions 
contained in ©. XXI, rr. 58—63 of the Code 
of Civil Procedure. Again there are no pro- 
visions made in the Land Revenue Act 
whereby the attachment or sale of moveable 
property may be set aside on the ground of 
any irregularity or illegality in the proceed- 
ings. To make up for these omissions . the 
Legislature appears to have given a right of 
suit to the person aggrieved under s. 163 of 
the Land Revenue Act and weare not pre- 
pared to hold that the case like the present 
Wad A CAIUS OMISSUS, ; 

We hold, therefore, that all the condit 
necessary for the maintainability of a suit 
againat the Government are fulfilled in this 
case, ‘and the lower Appellate Court was not. 
justified in dismissing the suit in its en- 
tirety under s. 233 (m). a 
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ent that s. 183 did not apply to a case which 
was not for recovery of Government re- 
venue, but where thé amount was made 
recoverable by the same process as applied 
to Government revenue. We donot think 
that’ this is a plea of substance, and it is in- 
deed concluded by the decision of the Privy 
Council in Balwant Singh v. Secretary of 
Sate for India (6). Thia wasa suit for the 
ecovery from the Secretary of Sate of asum 
£ money wrongly realised from the plaint- 
f, who was the proprietor, under the head 
f canal dues. Unders. 45 ofthe Northern 
ndia Canel and Drainage Act, canal dues are 
ealisable as revenue. The suit was con- 
ested inter alia on the ground that s. 241 
fthe Land Revenue Act of 1873 barred the 
nstitution of the suit in the Civil Oourt. 
heir Lordships agreed with the High 
ourt in holding that “the subject of the 
etion is either a claim connected. with, or 
rising out of, the collection of revenue,” 
else it is a claim for “a sum which is 
alisable as revenue, and the suit was barred 
g: 241.- In another part of the judgment 
eir Lordships made the following observa- 
(6) 25 A. 527, 80. W 
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" may sue 


) 
It was contended on behalfof the respond- 


. N,121; 80 I, A. 172; 8 Sar, P. < 
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“here. ` n . 
“The exception, ‘other than claims under 
-'g,.189" appears to their Lordships to-throw | 
some light upon the meaning of the section, 
because s. 189 enables a party from whom 
revenue is demanded to pay under protest, l 
and upon such. payment being made, l 
the Government for the amount so 
paid in any Oivil Court Thatis anexcep- ` 
tion from what the Act «describes as ‘claims — 
connected with or arising out of the -col- 
Jection of revenue.’ It will be observed 
that itis a claim of exactly the same de- 
scription as the present one. It is the claim ` 
of.a person who says that revenue has been 
wrongly demanded from him which he 
was not under any liability to- pay, and 
the only difference is that, if he pays it when 
it is demanded from him under protest,- 
then he, haga right, subjectto the pecuniary . 
limitations preseribed by the law, to suethe 
Government to recover it as money. paid. 
by him. under a mistake. The exception 
“does not apply to this. case, because at the 
time when the money was paid there was.no 
protest, and it was-paid by the officer of the 
“Raja undera common mistake as money. 
that was due from him. But though that 
section does not apply, it illustrates -what- is- 
intended to be included in - claims connect-- 
ed with or . arising out of the collection of 
revenue or on account of any sum realis- 
able as revenue, The effect of the latter 
. words in the section is to make the earlier 
part-applicable not only-to revenue- proper. 
ly socalled, but also to sums realisable as 
revenu.” — - a nis 
The above is a complete anawér to the de- . 
fendant’s contention and ‘supports’ our - 
decision. © =. 0 
The plaintiff is, therefore, competent to - 
maintain a suit against the Secretary ofState 
for the recovery of the amount paid by him ` 
to thé officer taking “proceedings against | 
him under Ohap. VIII -of the Land Re- ~ 
venue Act.. His right of suit is restricted 
to the recovery of the amount paid. He is 
not competent tosue the- Government for 
damages either forthe price of milk or the .- 
buffalo calf. We, therefore, disallow this >- 
part-of the plaintiff's claim. ` A | 
The learned Subordinate Judge hasrelied. . 
upon ‘Secretary of State for India yv. | 
Sukhdeo (2) for the proposition that the 
Government cannot be made liable for. the 
act of the Naib-Tahsildarin attaching the 
ghe-buffalo, This case waa not founded 
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upóńs.189 of Act XIX of 1873. One Nathe 
was sentenced under 8; 417/511 of the Indian 
Penal Code to six months’ rigorousimprison- 
ment and a fine of Rs. 200: The Magistrate 
having issued a warrant for thelevy of the 
fine by distress and sale of the moveable 


3 property of Nathe, the property of Sukhdeo 


plaintiff was seized and sold. The latter 
instituted a suit for damages against the 
Secretary of State. It ‘was held that the 
Crown was not liable to pay compensation 
for the illegal acts of. its servants but was 
bound to make restitution to the extent it 
has benefited by the illegalacts, Obviously 
“this case has no application to the present 
case. 

The result of our decision, therefore, is that 
the plaintiff is entitled to succeed in part. 
We set aside the decrees of both the Courts 
below and passa decree in plaintiff's favour 
for recovery of Rs. 80-12-11, with propor- 
tionate costs in all Courts including in this 
Court fees on the higher scale, 

A, N, A. ; Order set aside, 


.CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deorge No. 256 
oF 1925. 
June 30, 1927. 
Justice B. B. Ghoseand Mr, 
Justice Roy. 
HARI OHAITANYA SINHA 
CHO WDHURY—APPELLANT 


Versus : 
RAMRAM SINHA CHOWDHURY AND 


OTHERS —RESPONDENTS. 

Probate and Administration Act (V of 1881). 38. 7,9— 

Succession Act (XX XIX of 1925),ss. 222, 224—Appoint- 
ment of executor on behalf of minor—Minor, whether 
entitled to Probate—Implied appointment—Common 
manager, appointment of, in accordance with direction 
in Wall. 
i Where a testator appoints a person as executor on 
behalf of certain minors, the minors are appointed 
executors by necessary implicatidén and Probate may 
be granted to the minors on their attaining majority, 
[p. 627, col. 1] | 

The jurisdiction to appoint a common manager 
can be exercised only in accordance with the pro- 
visions of the Statute, and a Court which has granted 
Probate to the executors cannot, therefore, without 
re-calling the grant, appoint "a common manager 
even though there is a provision for the appoint- 
ment of a common manager in the Will. [p. 627, col. 

2, . . 
ven against a decre of the District 
Judge, Murshidabad, dated the 12th of 


September, 1925, 


— 


Present:—Mr. 


HARI OHAITANYA SINHA V. RAMRAM SINHA, 


(1051. O. 1927] ` 
Dr. Naresh-Chandra Sen Gupta (with him - 
Babus Nagendra Nath Ghose and Urukram- 


.das Chakravarti), ior the Appellant. 


Mr. Sarat Chandra Bose (with him Bbaus 
Broja Lal Chakravarti, Kali Kinkar 
Chakravarti, Byomkesh Basu, Panchanon 
Ghose, Gopendra Nath Das and Durga Das 
Koy,) for the Respondents. 

JUDGMENT.—This is an appeal by 
Hari Chaitanya Sinha Chowdhury’ who was 
appointed an executorofthe Will of his 
father Govinda Sundar Sinha Ohoudhuri 
against two orders of the District Judge of 
Berhampore, one dated the 29th August, 
1925, and the other dated thé 12th Septem- 
ber, 1925. The facts shortly stated are these: 
Govinda died leaving foursons and his 
widow. He had five sons, (1) Hare Krishna ` 
who had pre-deceased him leavinga widow 
Chittasakhi and two sons Gopi Ballav and 
Radha Ballav, (2) Hare Ram, (3) Ram Ram, 
(4) Hari Chaitnaya and (5) Hare Hare who 
was a minor at the time of his death, The 
testator appointed five persons as execu- 
tors of his Will. The 9th paragraph of the 
Will runs thus: | “In order to carry on the 
work according to the terms of this Will, 
I appoint my sons Sriman Hare Ram 
Sinha Choudhuri, Sriman Ram Ram Sinha 
Ohoudburi, Sriman Hari Chaitanya Sinha. 
Ohoudhuri andon behalf of my minor 
grandsons Gopi Ballav and Radha Ballav, 
their mother Chittasakhi Dassy and on 
behalf of my minor son Hare Hare Sinha 
Ohoudhury, my wife Srimati Krishna 
Kamini Choudhurani these five persons as 
the executors of my Will.” 

Probate was taken of the Will by Ram 
Ram and Hari Chaitanya. The order for 
Probate was dated 7th August, 1920, but 
the Probate was notissued until the 21st 
April, 1923, Hare Ram, the second son of 
the testator renounced his executorship, 
The two ladies Chittasakhi and Krishna 
Kaminidid not apply for Probate. On 
the 22nd December, 1923, Hare Hare, the 
minor son of the testator and one of his 
grandsons Gopi Ballav who had attained 
majority applied for grant of Probate, 
Subsequently,. Radha Ballav attained 
majority and he also apparently applied 
for Probate of the Will of his grand- 
father. In the meantime, an application 
was made by some persons interested in 
the property of Govinda for appointment 
of what has been called a ‘common 
manager’ under the 10th paragraph of 
the Will which provides that if there is 
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any difference of opinion among the 
executors and for certain other reasons, 
the District Judge will appoint a fit per- 
son amongthe sons and grandsons of the 
testator as common manager according to 
law for the management of the estate. 
Tne District Judge by his order of the 
29th August appointed Ram Ram Sinha 
Choudhuri one of-the executors who had 
obtained Probate as common manager of 
the estate of the deceased under the terms 
of the Will. By hisother order of the 12th 
of September, he appointed the three 
aoplicants Hare Hare Sinha Choudhury, 
Gopi. Ballav and Radha Ballav as execu- 
tors. The contention on behalf of. the 
appallant is that these three persons can- 
not be appointed as executors under the 
terms of the Will. It is urged that their 
mothers wers appointed executors and 
these persous were notso appointed and, 
therefore, the learned Judga was wrong 
in granting Probate to them. On behalf 
of these persons, it is urged by Mr. 
Bose that these minors were -appointed 
executors by implication and what the 
testator meant was that during the 
Minority of those parsons, their mothers 
would act as ‘executors: otherwise there 
would be no meaning in the expression 
used by the testator that Ohittasakhi 
would be the executor on behalf of the 
minor grandsons Gopi Ballav and Radha 
- Ballav and Krishna Kamini would be the 
executor on behalf of the minor Hare Hare 
Sinha COhoudhuri, It is contended that 
although the language is not according to 
the legal formula, the real intention of 
the testator was that these minors were 
really to be executors but during their 
minority, their mothers would acton their 
behalf. It appears to us that this argu- 
ment is quite sustainable. That being so, 
there is nothing wrongin makinga grant 
to these persons by the orderof the Dis- 
trict Judge. Under s. 7 of the Probate 
and Administration Act corresponding to 
s. 222 (2) of the Indian Succession Act of 
1925, an executor can be appointed by 
necessary implication, and we think that, 
in this particular case, the minors were 
appointed executors by necessary implica- 
tion. If that is so, there is nothing wrong 
in the order of the learned Judge in making 
the order of grant of Probate to the son 
of the testator, Hare Hare and his grand- 
sons Gopi Ballav and Radha Ballav, This 
may ba done under er: 234 -of the Indian 
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made to Ram Ram and Hari 
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Succession Act of 1925 corresponding tos. 9 
ofthe Probate ‘à Administration Act. 
The illustration show. “atin such a case, 
Probate;may be granteu, ifferent times: 
The appeal, therefore, wi. Ngard to that 
order-is dismissed. ON 
The order of the 29th of August, 1929, 
stands on a different footing. Nothing 
‘has been shown to us on behalf of the 
common manager appointed, Ram Ram 
Sinha Choudhuri, by Babu Brojo Lal which 
authorises the Oourt to make such an order 
as it has done. No doubt, attempt has 
been made to bring this order within the 
provision of grants for limited purposes and 
it was argued that when-a grant was made 
for a limited purpose either as_regards the 
duration of time or for some other purpose, 
the grant expires on the happening of the 
event, Similarly, where the testator has. 
made directions that, under certain circum- 
stances, a common manager should be 
appointed by the Judge, by analogy it . 
should be held that the previous grant 
4 Ohaitanya 
jointly has come to an end; and that being 
so, the lower Court was competent to 
appoint another person as executor. It 
does not matter if the name has been 
given as ‘common manager’. The real 
substance is that Ram Ram has been ap- 
pointed the sole executor and the other 
executor Hari Ohaitanya has either been 
removed or has ceased to hold the office 
by reason ofthe events that have happen- 
ed; it is very difficult to accept that 
contention. The District Judge has not 
removed any executor. On the other hand, 
he has granted Probate to three other 
persons nominated by the testator. There 
were, therefore, five executors to whom 
Probate has been granted. The grant has 
not been re-called with respect to any of ` 
them, The argument,therefore, that Ram 
Ram is now the sole executor must fail. 
The order of the- District Judge dated the 
28th of August, 1925, appointing Ram Ram 
as common manager must, accordingly, be 
set aside. The learned District Judge 
probably thought that he had the power 
to appoint acommon manager according 
to the direction in the Will. But the 
Judge could only exercise jurisdiction 
under the provisions of the Statute. If the 
executors are. guilty of anything for which 
they are liable to be removed, the parties. 
must take the.proper procedure for that: 
purpose, ~~ . So s eae 
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The result, therefore, is that this appeal 
is allowed in part and dismissed with 
regard to the rest. Respondents Nos. 2 to 4 
will obtain their costs of this appeal from 
the appellant. Hearing-fee five gold 
mohurs. 

The appellant will get his costs as against 
respondent No. 1, Ram Ram. Hearing- 
fee, five gold mohurs. Respondent No. 5 
will bear his own costs of this appeal. 

A. N. A, Appeal allowed. 


ALLAHABAD HIGH COURT. 
SROOND CIVIL APPEAL No. 1757 or 1924, 
June 1, 1927. 

Present:—Mr. Justice Dalal. 
GANGA SAHAI AND ANOTHER—PLAINTIFIS 
—APPELLANTS 

versus 
Babu NIHAL SINGH VAKIL AND orsirs— 
DEFENDANTS—- RESPONDENTS. 
Co-sharers—Joint khewat—Co-sharer in possession 


of excess land, whether. acquires title by adverse pos- 
session. | 

A and B were two co-sharers entitled to 9 biswas 
each in a joint khewat khata of 18 biswas. A was 
in actual possession of 13 biswas and B wasin pos- 
session of only 5 biswas. Ina suit by B for profits, A 
contended that he had acquired title to 13 biswas 
by adverse possession: 

Held, that by being in possession of 5: biswas B 
was in possession of the khewat and there could be 
no ‘adverse possession by A of B's share in 
the khewat. [p. 630, col. 1.] 


Mariammal v. Augustine Roy (1) and Varada Pillai 
y, Jeevarathnammal (2), distinguished. 


Second appeal from a deeree of the 
Additional District Judge, Meerut. 

Mr. Panna Lal, for the Appellants. 

Mr. Haribans Sahai, for the Respondents. 

JUDGMENT.—Two plaintiffs Ganga 
Sahai and Chandi Prasad sued in the 
Revenue Court Babu Nihal Singh for re- 
covery of arrears of profits under s. 165 of 
the Tenancy Act. Nine other persons were 
made pro forma defendants because their 
names also existed in the khewat. The 
plaintiffs’ case was that in the Khewat con- 
sisting of eighteen biswas of land the 
plaintiffs along with nine defendants other 
than Babu Nihal Singh were recorded as 
co-sharers of one-half and Babu Nihal Singh 
of the other half, that by a partition of 
certain properties between the plaintiffs 
and the proforma defendants the half 
share in this khewat had been allotted to the 
plaintiffs alone, that the plaintifs cultivat- 
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ed five biswas of land while Nihal Singh 
cultivated thirteen biswas and that on 
account ofthis difference Babu Nihal Singh 
had collected more than his shares of profits 
and, therefore, was. liable to pay to the 
plaintiffs their share of excess profits re- 
covered by Nihal Singh. Though there had 
been partition asis alleged by the plaint- 
iffs, the names of the nine pro forma defend- 
ants continued in thekhewat, andthe share 
recorded against the names of the plaintiffs 
was only one-eighth. Babu Nihal Singh 
appears to have raised the plea in the 
Revenue Court that the plaintiffs were 
entitled to recover profits ofionly one-eighth 
share and not one-half, and that, according 
to the plaintiffs’ own admission, they had 
received profits to the extent of one-eighth 
by cultivating five biswas He, therefore, 
pleaded that the suit should be dismissed, 
The proforma defendants raised no objec- 
tion to the claim of the plaintiffs that they 
were entitled to one-half. The situation 
was, therefore, peculiar. The real object 
of Babu Nihal Singh was to make out that 
he was full owner by right of adverse pos- 
session of thirteen biswas land and not only 
of nine biswas, but.because of the want of 
correction in the khewat he was able to take 
advantage of the entry in the khewat and 
to plead that the suit should be dismissed 
only on the basis of the record in the 
khewat. In reality, even if the plaintiffs 
were not owners of one half, the other co- 
sharers were on the record, and the Revenue 
Court could have passed a decree in favour 
of the plaintiffs and the nine pro forma 
defendants, and no necessity would have 
arisen for reference to the Civil Court 
unders. 201, as admittedly the plaintiffs 
and the pro forma defendants are recorded 
as having the proprietary right in the 
khewat tothe extent of one-half to entitle 
them to institute the suit, 

Anyway the plaintiffs were directed to 
establish their title in the Oivil Court, 
There the real defence which had to be 
fought out was whether the defendant was 
entitled to receive profits of nine biswas of 
land only or of thirteen biswas of which 
he was actually in possession. The learned 
District Judge held that the plaintiffs were 
owners of a one-eighth share in the khewat 
only. That decision, however, cannot be 
maintained. It was open to the District 
Judge, if he did not desire to grant a 
declaration in favour of the plaintiffs, NG 
grant a declaration to the plaintifis an 
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nine pro forma defendants jointly.’ The 
pro forma defendants have not objected, so 
itis obvious that the plaintiffs alone are 
owners of one-half. 


The real point in issue is whether the 


defendant Nihal Singh has become owner 


of the thirteen biswas land in this parti- 
cular khewat by adverse possession. Both 
the subordinate Courts have decided the 
point in favour of the contesting defendant. 
I am of opinion that this finding is in- 
correct. On behalf of the’ defendant-re- 
spondent Mr. Haribans Sahai first raised 
the plea that the finding of the lower 
Appellate Courtis one of fact. There were - 


before that Court circumstances on which 


it could arrive at the finding that there 
had been an ouster of. the plaintiffs from 


four biswas of land, though the plaintiffs | 
CO-OWners. . 


and Nihal Singh were 
He quoted a single Judge ruling of the 
Madras High Court: Mariammal v. Augustine ` 
Roy (1). 
had not been in possession at all. and the 
question was whether the possession of his 
-co-sharer would be tantamount to the posses- 
sion of the plaintiff. The learned Judge 
pointed out that under certain circumstances 
the possession of a co-owner can be adverse, 
and that the question was one of fact, In 
the present case, in my. Opinion, the sub- 
ordinate Courts have ` misdirected them- | 
selves. The learned Munsifhas written a 
very thoughtful judgment. He.has arrived 
at awrong conclusion, because, I believe, 
he‘is not familiar with revenue law or 
proprietary tenure. In my opinion, the 
question of adverse possession does not 
arise at allin the present case. There is 
a joint khewat, and admittedly the plaint- 
iffs have enj ioyed some portion of the profits 
of the joint khewat, They have not receiv- 
ed equal profits for some years. I think 
it would appeal to the Munsif if Í gave | 
the analogy ofa house. If there are two 
co-sharers entitled equally to a house and 
one occupied one room and the. other 
the rest of the rooms, say, five, it cannot be 


held. that the owner of the five rooms was ` 


exercising adverse possession. At the time © 
of partition the division would bé made 
-according to title because the co-sharer 
who was in possession of only one room 
was exercising the rights of an ownér 
though not to the amount and the degree 


(1) 98 Ind. Cas, 278} A; IR. 1927 Mad, 170, 
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- his co-sharers. 


In that case, however, the plaintiff - 
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of his share in thehouse, If in the present 
case Nihal Singh had been in possession 


. of eighteen biswasand the plaintiffs had 


been dependent for their title only on 
the entry in the khewat, the argument 
would have been correct that the question 
of Nihal Singh's adverse possession of the 


‘ eighteen biswas was one of fact and that 


the lower Appellate Court was entitled to 
, record as a finding of fact that Nihal Singh 
had been in adverse possession as against 
In the Privy Council case 
quoted by the defendant-respondent’s learn- 
ed Counsel, Varada Pillai v, Jeevarath- 
nammal (2) their Lordships held that the 
rule that the possession of oné of several 
CO- parceners, joint tenants, or - tenants-in- 
common is the possession of all, does not 
apply to shdrers in an unpartitioned agri- 
cultural village in India not holding their 
shares as members of a joint Hindu family. 
In that case also the plaintiff was not in 
possession at all. Their Lordships quoted 
an English ruling tothe effect that where 
the claimant tenant-in-common has not 
been in the participation of the rents and 
profits fora considerable length of time, 
and other circumstances concur, the Judge 
will direct the Jury to take into considera- 
tion, whether they will presume that there 
‘has been an ouster. In the present case . 
the plaintiffs did participate inthe rents 

and profits of the khewat up to the time 
of the suit, because admittedly they were 
in cultivating possession of five biswas: of 
land. It is true that they did not 
receive for many years their profits 
equalto the profits to which they were 
entitled according to their half. share, 
but that doesnot mean that they were pre- 
vented from participation in the rents and 
profits for anytime. The learned Munsif, 
who, ‘as I have already observed, has taken 
great pains in arriving at his decision, 
states at one portion of his judgment, 
“The «purchase ‘by defendant No. 1, 
the fixation of rent over the plot. in 
question, the decree for arrears of rent, . 
and then the oejectment and dakhal 
dehani all combine and go to prove that ` 
the possession of defendant No.1 was ex- 
-clusive and adverse though he was a.co- 
ownerin a joint khewat™“ Formerly the 
khewut land was cultivated as sir, five 


(2) 53 Ind: Oas. 901; IB A. L. J. 274; 43 M. 244: 
(1919) M. W. N. 724; 10 L. W. 679; 240. W.N. 316; 38 
M. L. J. 313-46 L A-285; 2 U; P. L. R: (P. 0.) 64; 22 
Bom. L. R. 44+ (P. 0.). 


630 


` and thirteen. biswas by one Fateh Husain. 


Fateh Husain’s share in the khewat to the 


- extent of one-half was put up for auction 


and purchased by Nihal Singh. 


This.is the reference to the purchase by. 
. the defendant. 
share of the khewat, and does not indicate - 
any adverse possession over the entire. 


The purchase was of half 


khewat. Fateh Husain became an ex: pro- 


. prietary tenant, and the rent had to be fixed 


“by the Collector under’s. 36 of the Land - 


Revenue. Act. As Nihal Singh was the 


- purchaser, he would be the person to move 


r 


f 


the Collector to fix 


his instance he would be the. person 


‘entitled to sue for arrears of rent, and ` 


the ejectment and dalchal dehani followed 
on the decree remaining unsatisfied. The 
learned Counsel for the respondents refer- 


red the Court to the provisions of s. 194. of. 
. the Tenancy Act and asserted that all the. 


co-sharers ‘jointly should have: sued. Fateh 


Husain . for recovery of arrears of rent. I. 


do not agree. Obviously by a mutual ar- 
rangement certain co-sharers were cultivat- 
ing five biswas and one co-sharer thirteen’ 
biswas, and when Nihal Singh purchased 
the right and interest of theco-sharer who 


“was cultivating thirteen biswas, he would: 


be the person : to sue Fateh Husain 
and recover rent from Fateh Husain,. 
the other co-sharers being entitled only to 
settlement of profits. The learned Munsif 
has treated the thirteen’ biswas as some- 
thing separate from the khewat and argued 
that these thirteen biswas were separately 


= held by Nihal Singh adversely to the plaint-. 


iffs. As] have pointed out above, this is 
not the correct view to take of the situation. 
These thirteen biswas could not be econ- 


- sidered as a thing quite apart, but the whole 


t 


khewat must be considered in.determining 


- whether one co-sharer had ousted the other 


or not. By being in possession of five 
biswas of land the plaintiffs were in posses- 
sion of the khewat, and there could have 
been no adverse possession by Nihal Singh 
of the plaintiffs’ -share in the khewat, All 
the-negligence that the plaintiffs have 
been guilty ofistoomit to sue year:by 
year for their share of the’ excess profits 
recovered by the co-sharer who was in cul- 
tivating possession of thirteen biswas. That. 
would not give to the owner in cultivating 


_. possession of thirteen biswae right to the 


wie Ga =o 4a t 


A 
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biswas by the plaintiffs’ father Ram Lal 


-the rent if the: 
Collector, as usually happens, omitted-..to. 
do so. The rent having been fixed at. 
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excess profits by adverse title. “A claim to 


profits arises every year, ‘and there can be 


no adverse title where the question is-of 


. the ‘realization of ‘profits by a co-sharer 


who is in possession of land less than his 
share in the khewat. 

I set aside the decree of the lower Appel- 
late Court and decree the plaintiffs’ suit 
that they are owners of one-half share in 
khewat No. 108 measuring eighteen biswas in 
Mauza Lawar Jan Ali. ; 

- The plaintiffs shall receive costs of all 


the Oourts from defendant Babu Nihal 


Singh, © 


A. N. A, Decree set aside. 


' OUDH CHIEF COURT. 
Srconp OIvIL APPEAL No. 146 or 1927. 
September 8, 1927. 
Present:—Sir Louis Stuart, Kt.; Obief 

< Judge, and Mr. Justice Raza. 
J UGGA SINGH AND ANOTHER—PLAINTIFFS 
. —APPELLANTS i 
l versus : 
Musammat RANJITA AND ANOTHER— 


DEFENDANTS— RESPONDEN1S. 

Oudh Laws Act (XVIII of 1876), ss. 10, 11, 18— 
Offer by vendee—Notice to pre-emptor—Tender— 
Vendee subsequenily resiling from contract—Pre-— 
emptor, whether entitled to enforce his right—Cause 
of action. st 

‘A person entered into negotiations for sale of hig 
property and on receiving a tentative offer for the 
same gave notice of the offer under s. 10 of the 
Oudh Laws Act to persons who had a right of 
pre-emption in respect of the same. The pre-emptors 
made a tender of the amount offered, but the original 
offerer resiled from the transaction and the idea of 
selling the property, was dropped. The pre-emptors 
sued to enforce their right of pre-emption s 

Held, that the pre-emptors had no cause of action 
as there was neither a sale nor a completed contract 
of sale. [p. 632, col. 1 ] f 

Jagan Nath v, Sheoratan Singh (1), followed. 

Shankar Prasad v. Hamid Ali Khan (2), distingu- 
ished. 

Second appeal against the decree of the 
Sub-Judge, Mohanlalganj, Lucknow, dated 
the l4th February, 1927, upholding that of 
the- Munsif, Havali, Lucknow, dated the 
29th October, 1926. ' 

Messrs. M. Wasimand Gaya Prasad, for 
the Appellants. . | 

Messrs. Mukund Behari Lal and Kashi 


. Prasad, for the Respondents. 


. JUDGMENT.—The facts of the suit 
out of which this second appeal arises are 
these, Acertain Musammat Ranjita owned 


AKNG - 
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property in the Lucknow District in res- 
pect of which Jugga Singh and Ohedda 
Singh hada right of pre-emption - under 
the provisions of Chap. II, Act XVIII 
of 1876. She formed the idea of selling 
this property and entered into negotiations 
with a certain Babu Mahesh Prasad who 
made a tentative offer of Rs. 1,200 for it. She 
thereupon gave the notice required by s. 10, 
Act XVIII of 1876 to Jugga Singh and 
Chedda Singh that she was ready to sell the’ 
property for Rs. 1,200. Jugga Singh and 
Ohedda Singh made a tender of Rs. 1.200 
by paying the said sum into Oourt. The 
tender was made .within three months’ 
from the date of the notice. They thus 


4 


complied with the provisions of s. 11, Act 
XVIII of 1876 but Musammat Ranjita and’ 


Babu Mahesh Prasad did not continue 
the transaction. Babu Mahesh Prasad re- 
siled from the bargain. Musammat Ranjita 
resiled from the bargain and the property 
was not sold. Jugga Singh and Chedda 
Singh then came into Court claiming that 


under the provisions of s. 13 (b) of Act- 


XVIII of 1876 they, being persons en- 
titled .to- a right of pre-emption, could 


bring a suit to enforce such a right on the 


ground that they had made atender under 
s ll and thatthat tender had been refused. 


“Undoubtedly if a transfer by sale had 


been effected by Musammat Ranjita in 
favour of Babu Mahesh Prasad their suit 
would have beencertain to succeed, but 
the circumstances were these. There had 
been no transfer by sale and the property 
had remained in possession of Musammat 
Ranjita. The Courts below considered that 
in these circumstances the plaintiffs’ suit 
should fail. The present second appeal is 
filed against that decision. It has been 
‘argued by competent Counsel, who have 
addressed us on all aspects of the -case. 
It appears to us that this appeal must fail 
if we accept the decision of a Bench of 
“the late Judicial QCommissioner’s Oourt 
in Jagan Nath v. Sheoratan Singh (1) as a 
correct pronouncement of the law on the 
subject. The facts in that appeal were 
similar to the facts in the present suit. 
There a person called Sheo Ratan had 
entered 
Singh and Gaya Din Singh for a sale to 
them of property in which a certain Jagan 
Nath had a right of pre-emption. Sheo 
Ratan Singh issued notice under s. 10, Act 
XVIII of 1876. Jagan Nath made the 
_- (A).7 dnd, Cas, 295;.13 O, O, 239, Se. yas 


~ 


- JOGGA SINGH B,. RANJITA, i 


into negotiations with Umrao. 
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necessary tender under s. 11, Sheo Ratan 
then withdrew from the sale to Umrao 
Singh and Gaya Din Singh and retained 
the property mortgaging it, however, with 
possession to Umrao Singhand Gaya Din 
Singh. The only distinction in facts 
between the two cases is that here Musam- 
mat Ranjita has retained the property. 
in. entirety, whereas in the former case 
Sheo Ratan retained only the right te 
redeem mortgaging the property with 
possession. In that case the learned Judges 
who formed the Bench decided that Jagan: 
‘Nath had no right. It is stated at page 
227* of that judgment :— 

“Tt -is impossible, therefore, to regard the 


Tight of pre-emption aa defined in s, 6of 


the Act as one arising out of a mere offer 
and acceptance. A suit to enforce a right 
arising in this way is a.suit to enforce a 
contract: a suit to enforce aright of pre- © 
emption is a suit to vindicate the invasion 


.of a special right conferred by Statute. 


“But, itis argued, s: 13 of the Act sets 
out the grounds on which a person en- 
titled to aright of pre-emption may bring 
a suit to enforcs his right, and one of 
these groundsis thata tender was made 
under s. Il and refused: it is, therefore, 


-gufficient fora plaintiff to show that he 


has made a tender and that his tender 
has been rejected. 4 

“A careful consideration of the terms 
of this section, however, will show that an 
infringement of the pre-emptive right must 
be deemed to be a necessary condition 
precedent to the bringing of a suit to 
enforce the right. Take, for example, the 
cass referred to in s. 13 (a). A person 
entitled to a right of preemption may 
bring a suit to enforce his right on the 
ground that no due’ notice was given as 
required bys. 10. Here the meaning 
obviously is thata sale has been made 
without notice being given. The person 
bringing the ‘suit must in order to 
succeed, show that a sale has taken place: 
in other words he must show that he has 
a cause of action arising out of a breach 
of his right to aequire the property in 
preference tothe vendee. Similarly.in the 
cases mentioned in cls. (c) and (d) it 
is assumed that a sale or foreclosure has 
actually taken -place in derogation of the 
plaintiff's right of pre-emption. It seems 
impossible, therefore, to imagine that a 
similar assumption is not made in the 

“Page of 13 O., O.—[Hd,] ge eee A AEE 
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right to bring a suit for enforcement is 
conferred in a case in which the pre- 
. emptive right has not been violated -by 
& transfer madetoa third person whose 
right to acquire is subject to a preferen- 
tial right existing in the plaintiff, 

“In short the true interpretation of s. 13 
seems to be that in all cases a violation 
of the rightis an essential condition to 
the bringing ofa suit for enforcement of 
it: there can be no cause of action with- 
out an invasion of the plaintiff's right,” 

It has been argued by the learned 
Counsel for the appellants that these views 
should. not be accepted if they in any way 
conflict with the view thata right of pre- 
emption is enforceable,’ not only in a 
case where a sale has taken place, but where 
there isin existence a completed contract 
| for sale, He baseshis argument largely 
upon an acceptance of the doctrine con- 
tained in Shankar Prasad v. Hamid Ali 
Khan (2). An acceptance of this doctrine 
would not, however, affect the present appeal, 
for here we find that there is nothing in 
the evidence to justify a decision that 
there was a completed contract for gale 
between Musammat Ranjita and Babu 
Mahesh Prasad, As we read the facts the 
_ transaction fell shirt of a completed con- 
tract. We are not, however, disposed to 
consider that the principles laid down in 
Shankar Prasadv. Hamid Ali Khan (2) 
could operate with the result that a co- 
eharer, who was not willing to part with 
his property and who could not be made 
by a third party to part with his pro- 
perty, could be compelled to part with hig 
porperty at the instanceof the person who 
possessed a right of , pre-emption. We 
accept the views which have already been 
quoted from Jagan Nath v. Sheoratan Singh 
(1)-as a correct statement of the law upon 
the subject. Ina casein which there has 
been a completed contract of sale and in 
_ which the right ofthe vendee has become 
an actual fact, although a deed of transfer 
has not been executed and registered, it is 
no doubt correct to say that a person with 
a right of pre-emption can exercise that 

right, but he can only exercise that right, 


in our opinion, lo keep out a stranger. He 


cannot exercise that right to keep out hig 
own co-sharer. The solution of the diffi- 
culty is really this. If the transaction bet- 
ween Musammat Ranjita and Babu Mahesh 
t (2) 9 O. 0. 169, 
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Prasad had arrived ata stage where Musam- 
mat Ranjita was compelled to hand over her 
property to Babu Mahesh Prasad on payment 
of Rs. 1,200, whether she wished to resile 
from the bargain or -whether she did not 
wish to resile from it, and when Musam- 
mat Ranjita was certain to lose the pro- 
perty, Jugga Singh and Chedda Singh 
would have arightto take the place. of 
Mahesh Prasad on payment of the money 
to Musammat Ranjita. But where, as here, 
Mahesh Prasad has not expressed any 
desire to obtain the property and has 
himself resiled from the bargain, Jugga 
Singh and. Chedda Singh have no right in 
the matter. For the above reasons we 
uphold the decision of the Oourts below 
and dismiss this appeal with costs. _ 
ALN. AL’ Appeal dismissed. 


LAHORE HIGH COURT. 
CivrL Case No. 32 oF 1924. 
January 4, 1925. 

Present :—Sir Shadi Lal, Kr., 
Ohief Justice. 

BEHARI LAL PLaINTIFF— PETITIONER 
VETSUS 
MUHAMMAD SHER AND Oo.— 
DEFENDANTS- RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), 
8. 21-A, object of—Application of section. 

The object of s. 21-A of the Punjab Alienation of 
Land Act isto enable correction of decrees which on 
the face of the record infringe the provisions of the 
Act and it does not apply to a case where there is 
a genuine dispute between the parties in the subject- 
matter of the suit. 

Feroz Din v. Basri (1), followed. 

Case referred by the Deputy Oommis- 
sioner, Shahpur District with his letter No. 
3014, dated the Ist October, 1924, under s. 
21-A (2) of the Punjab Alienation of Land 
Act, 1900, for the order of the High Court. 

Mr. S. R. Laul, for Mr. Behari Lal, for the 
Respondents, 


JUDGMENT.—This was an action 
brought by the plaintiff for a declaration 
that he was the ownerof the land in dis- 
pute and thatthe defendants had no con- 
cern with it. Two of the defendants ad- 
mitted the plaintiff's claim ; and as against 
the remaining two defendants who absent- 
ed themselves, the plaintiff produced evi- 
dence which satisfied the Court that the 
land belonged to him. The Sub-Judge 





' in view of the admission referred to above . 
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and the evidence produced by the plaint- 
iff passed a decree in favour of the plaint- 
if on the 5th January, 1923. 


Against this decree the Deputy Commis- | 


sioner has made an application under s. 
21-A (2) of the Punjab Alienation of Land 
Act, and 
taken to this application, . Inthe first place, 
it is quite clear that the decree of the Sub- 
Judge is not contrary to any of the pro- 


visions of the Alienation of Land Act.’ 


The plaintiff's claim has been decreed on 
the merits, and there is noevidence on the 
record toshow that the defendants were 
the real owners of the property and that 
the decree is the result of any collusion 
between the parties. As pointed out by 
the Full Bench in ‘Feroz Din v. Basri (1) 
the object of s, 21-A ig to enable correction 
of decrees which on the face of the record 
infringe the provisions of the Act and that 


the section would not apply to a case where ‘ 


there isa genuine dispute between the 
parties in the subject-matter of the suit. 
There can be no doubt that the High Court 
cannot set aside a decree passed by a com- 
petent Court merely. on the conjecture 


that the parties have colluded with each - 


other. ` 


It is further contended on behalf of the- 


_ Plaintiff that the decree could not be treat- 


m 


_ ed as one passed with the consent of the 


parties and thatit was appealable tothe 
District Judge.. The Deputy Commissioner 


, Bhould , therefore, have applied to the Dis- 


trict Judge, and not to the High Oourt. 
It is also urged that the Deputy Oommis- 
sioner was informed of the decrees on the 
oth August, 1924, upon receiving a report, 
dated the 30th July, 1924, from the Sub- 
Divisional Officar; and that the applica- 
tion for revision, which was made on the 
2156, October, 1924, was barred by time, 


. Both these contentions appear to be well- 
‘founded but, considering that the decree, 
as it stands, does not infringe the provi- 
sions of the Alienation of Land Act, it ig 
. unnecessary for.me to determine them. 

The application is accordingly dismissed * 


with costs. 
LG Application dismissed, 


(1) 32 Ind. Oas. 446; 52 P. R. 1916; 35 P. L. R. 1917; 
12 P. W, R. 1916, i 
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: PATNA HIGH COURT. 
- FULL BENCH. 7 
Oivit AepEaLs Nos. 31 or: 1923,45 
“OF 1924 AND Lor 1925. 
iT, ; "April 26, 1927. 
_ Present:—Sir-Dawson Miller, KT., Chiat 


Justice, Sir B. K. Mullick, Kr., Mr Justice 


Das, Mr. Justices Kulwant Sahay and Justice 
; - Sir Jwala Prasad, Kr. . 
‘ROUT AND OTHERS—DEFEND- ` 
ANTS— APPELLANTS 
Versus - 


Sri KUNJA BEHARI DEB- AND 0THERS— 


; PLAINTIFFS— RESPONDENTS. 
- Orissa Tenancy Act (II of 1918), ss. 5.09), 81,117 


--Rafa-tanki interest, nature of—Question of fact in 


each case—Eniry in Record of Rights—Presumption 
of correctness, whether rebutted by previous entries or 
te Reports—Holding exceeding 88 acres— 
Presumption, whether applies to grants before passing 
of Act—Single grant—Burden of proof—Transfer of 
occupancy—-Non-registration and non-payment of fee 
—Landlord's right to. eject transferee—Absence of 
custom, effect of—Civil Procedure Code (Act V of 
1908), s..lU0—Question of fact—Decision not on: eyi- 
dence buton decision of similar case by High Court 
+-Irregularity—Second. appeal—Interference. 

The nature of rafa-tankt interest is a question to 
be determined ‘upon the origin of the. grant itself 
in each particular case and the fact that rent -with 
regard to such grants was subsequently fixed by com- 


` promise would not alter the nature of the tenancy. (p. 


636, col, 1.] 

The fact that in many. cases rafa-tankidars belong- 
ed tothe raiyati class isnot sufficient to show that 
their interests were necessarily those of raiyats rather 
than tenure-holders, [p. 635, col. 1.] hs 

An. entry in the Record of Rights showing the rafa- 
tankidars as tenure-holders and the tenants under 
them as occupancy raiyats must be presumed to be 
correct under the provisions of s. 117 (3) of the Orissa 
Tenancy Act of 1913. [p. 636, col. 1. 

The last Revisional Settlement Record of Rights 
prevails over the previous Settlement Record of Rights 
and the presumption ofits accuracy cannot be re- 
butted by anything shown to the contrary in the 
previous Original Settlement. Nor can it be rebutted 
by anentry in the Record of Rights, if any, prepared 
under a previous Settlement Report or by any- 
thing said or held in the Settlement Report. [p. 638, 
col. 2, | 

Horbyan Patnaik v. Raghunath Patnaik (1) and 
Raghunath Misra v. Ram Behera (2), overruled. 

The presumption under s. 5, cl. (5) of the Bengal 
Tenancy Act arises merely from the area held by 
the tenant being over 33 acresor 100 bighas. The 
presumption applies to all cases whether the interest 
was created before or after the Act was passed, and 
it is for those who want to displace the presumption 
arising from the area being over 33 acres, to show ' 
that the lands were not held under one grant or to 
show that the purpose. for which the right of ten- 
ancy was acquired was not-such as would make the 
tenant a tenure-holder as defined in cl. (1) of s. 5. [p 
639, col. 1.] NISEN | 

Debendra Nath Das v. Bibudhendra Mansingh 
Bhramarbar Roy (3) and Kulwant Sahay v. Babu Ram 


: Tewari, (4), relied on. 


'A landlord's right to have a transfer of occupancy 


` preclu 


a 
Se 
= | Na 


684 
tenancy in Orissa registered and fee paidis based 
ons. 3t of.the Orissa Tenancy Act and not upon 
custom. The plea that there was- no custom in Orissa 
for mutation of names by depositing one-quarter 
of'the consideration is no answer to a landlord's suit 
to eject a transferee who has not complied with the 
provisions of s. 3Lof the Act. Lp. 637, col. 2.] | 

The plea that a holding 1s transferable according 
to law without the permission of the landlord, even 
if substantiated, is no answer to s. al of the Act, 
for no transfer by private sale is valid against the 
landlord unless he consents thereto or unless the 
provisions of the section as to registration have been 
complied with. [ibid.] ; | 

Where a Court fails to decide -a question of fact 
the evidence before it, holding that it was 
ded from doing so by a previous finding of a 
Court of superior jurisdiction upon similar facts in 
a case between different parties, it commits a sub- 
gtantial error or defect in procedure. [p. 636, col. 2.) 
“ Second . appeals Nos. 31 of 1923, 49- of 
| 1994 and 1 of 1925 from the decrees of the 
’ Sub-Judge, Cuttack, dated the 18th June, 
1923, District Judge, Cuttack, dated the 27th 
June, 1924, and Additional District Judge, 


Cuttack, dated the 11th November, 1924, res- 
yectively. < < k 
a S. C. Bose, T. N. Bose, B. N. Sinha 
“and B. N. Das, for the Appellants, K 
- Messrs. S. P. Das and B. K, Roy, for the 
ndents. ` l 
AAN JUDGMENT. ee 
, Miller, C. J.—These three second ap- 
peals came before the'Judges at the Circuit 


upon 


Court at Cuttack last year and were referred . 


to a Full Bench for hearing, the learned 
‘Judges finding themselves unable to concur 
with two previous decisions of this Court in 
which the question then arising for determi- 
nation had been decided. They arise out of 
three suits in which. the plaintiffs as land- 
lords in each case claim to recover posses- 
sion of certain holdings by ejectment of the 
tenants. In each case the plaintiffs claim 
that they were occupancy raryats and that 
the interest of the tenants was that of 
under-raiyats holding under them. In Ap- 
peals No. 45-of 1924 and No. I of 1925 the 
facts are similar and these two appeals can 
be dealt with together. In Appeal No: 31 
of 1923 the cause of action alleged is some- 
what different and it will be convenient to 
deal with that case separately. 


In Appeals No. 45 of 1924 and No. 1 of 


95the right of ejectment is based upon 
the e that the defendants being 
under-raiyatsof the plaintiffs failed to give 
up possession after due notice to quit had 
- been served upon them under 8. 57 of the 
Orissa Tenancy Act. The ‘plaintiffs’. inter- 
` est in the land is admittedly that of raja- 

tankidars, a form of tenure prevailing in 

gi ie al ve ee oe r be ca l wa 
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certain parts of Orissa and more particular- 
ly in the Khurda Estate in which the 
lands in suit are situate. It is the plaintiffs’ 
case that the status of a rafa-tankidar is 
that of an occupancy. raiyat and that the 
tenants holding under him are under-rai- | 
yats and, therefore, liable to ejectment by 
their landlord on serving dus notice to quit 
under s. 57 of the Act. l 

The defendants, on.the other hand, con- 
tend that the status of a rafa-tankidar is 
that ofa tenure-holder and that the tenants 
holding immediately under him'are ratyats 
who have acquired, in this case, rights of 
occupancy in their holdings and cannot be 
ejected at the will of the landlord but only 
for the reasons statedin s. 29 of- the Orissa 
Tenancy Act. It is conceded that if the 
plaintiffs are tenure-holders the defendants 
are occupancy raiyats and cannot be eject- 
ed. If, on the otherhand, the plaintiffs are 
occupancy raiyats the defendants are under- 
raiyats and liable to ejectment in those two 
suits. 

The lower Appellate Courts, from whose 
decisions these appealsarea preferred, heldin 
each case that the plaintiffs were occupancy 
raiyats and, therefore, entitled to a decree 
for ejectment and possession against the 
defendants who were their under-ratyats, 
ln arriving at this decision the Courts be- 
low considered themselves bound by two 
decisionsof the High Oourt in which a 
similar question had been considered and in 

which it was held that rafu-tanidars iu the 

Khurda Estate were occupancy raiyats and 
not tenure-holders. The first case Harayan 


` Patnaik v. Raghunath Patnaik (|), was decid- 


ed in 1920 and the second case, Raghunath 
Misra v. Ram Behera (2), was decided 
in 1921 and followed the earlier decision. 
The lower Appellate Courts, although the 
casescited are in one sense decisions on 
questions of fact, considered that in so far 
asthey determined the status of rafa tanei- 
dars they were binding upon a Court of 
subordinate jurisdiction. Atthe same time 
it would appear, from the judgment of Mr. 
Dhavle, the District Judge of Cuttack in the 
case of Ananda Des v. Naran Panda out 
of which Appeal No. 45 of 1924 arises, that 
if he had not felt bound by the rulings of 
the High Court his decision might have 
been different upon the evidence before him 
in that case. I l 


(1) 57 Ind. Cas. 225; 5 P. L. 
' (2) 75 Ind. Cas. 427; A.I. 


J. 373. 
R. 1922 Pat. 548; 1 Pat, 
167; 5 P, L. T. 140. l 
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The question for determination in these 
` two cases is whether a rafa-tankidar is. a 
tenure- holder or an occupancy raiyat. The 
history of the Khurda Estate fromthe begin- 
ning of the last century when it was con- 
` fiseated by the British Government in con- 
sequence of the rebellion of the Hindu Raja 
of Khurda and the subsequent Settlement 
from time to time with rafa-tanikdars and 
` others is fully set out in the Order of Refer- 
ence of the learned Judges of the Circuit 
Oourt, dated the 12th August, 1926. It is 
sufficient to say that various settlements of 
a temporary nature of portions of this estate 
were made in 1805, 1806, 1818 and 1820. The 
latter Settlement, made by Mr. Wilkinson, 
was extended from time to time until 1880 
when the Cadastral Survey of Mr. W, O. 
Taylor took place. This was followed in 
1897, by a Settlement of Mr. J. Taylor, ‘his 
son, under the supervision. of Mr. Maddox, 
the Settlement Officer of Orissa under the 
Bengal Tenancy Act which was then in 
operation in Orissa, The last Settlement 
was that of 1912 made by Mr. Sudarsan Das. 
` The origin of these tanki-tenures is some- 
what obscure. It appears from Hunter's 
Statistical Account of Bengal, Vol. XIX, 
which deals with the Puri District, that 
- they were originally revenue free held 
either as lakhiraj or jagir, but after the 


invasion and conquest of Orissa the Rajas . 


of Khurda began to levy quit rents -upon 


these tenures and some of them were also’ 


_resumed by the Moghals and the Mahrattas. 
They were for the greater part grants made 
to Sasan Brahmins introduced bythe Hindu 
Rajas. They varied in extent, in some cases 
= Including whole villages and in others a 
few bighas of land only. In 1838 during the 
resumption proceedings by the British 
Government the nature of these tanki or 
quit-rent tenures or holdings was enquired 

into. At that time a compromise was enter- 
-= ed into between some of the tankidars and 
the Government to the effect that on con- 
dition of their agreeing to pay rent at a 
certain fixed rate no enquiry would 
be made as ‘to the liability of their 


interests to be resumed. The rates so fixed’ 


were known as rafa-tanki, or compromise 
quit-rents, and holders of these lands 
came to be known as rafa tankidars. It 
would appear that.in many ‘cases rafa- 
tankidars belonged tothe raiyati class but 
this in itself is not sufficient to show that’ 
their interests ‘were necesearily those of 
ravyats rather than tenure-holders. Two 
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Settlement Reports of the Khurda Estate 
were made by Mr. W. O. Taylor in the years 
1880 and 1886, the former known as -the 
rate report and the latter as the completion 
report. In'Mr, Taylor's report of 1886 
there are two passages in which he expres- 
ses the view that rafa-tanki lands in 
Khurda are raiyati holdings. The first 
passage occurs in para, 298.and the 
second in para. 348 of his report, 
The language is not very scientifi as he 
apparently treats the terms ‘ holdings ' 
and ‘ tenures ' as synonymous. In the first 
passage he says : 
“Rafa tanki holdings formone of the class 


‘of ordinary raiyati tenures and will in 


future be sorated.. Rafa-tankidars will in 
future be classed as ordinary oecupancy 
raiyats subject to special rules of enhance- 
ment.” ` ih 

In the latter passage he says: 

“But as rafa-tankit lands and baziafti 
orresumed lakhirajand tanki-tenures are 
in fact rawati holdings it is clear that the 
cultivators of such lands are only sub- 
ravyats or tenants-at-will with no rights of 
occupancy.” 

Mr. Taylor's opinion is no doubt entitled 
to great respect, but it does not appear 
that it was ever accepted by the Govern- 
ment or that any Record of Rights was pre- 
pared giving effect to the opinion go 
expressed. The Government resolution 
following the rate report of 1880 states : 

“In the case of tankidars or quit-rent 
holders, the Board -anticipate difficulty in 
deciding whether a cultivator, under such, 
is a sub-raiyat or an occupancy raiyat. The 
decision of this point will depend of course 
on the question whether the tankidar ig 
himself a tenure-holder or raiyat, and in 
deciding what to record on this head, the 
Settlement Officer must, no doubt, as the 
Board say, look -to the general character 
From the. correspondence 
regarding rafa-tanki lands and the manner 
in which they were assessed at half raiyati 
rates, it would, however, appear that in 
most cases the tankidars were of the raiyat 
class. In any case the Settlement Officer 
would only have to deal, as regards the 
assessment of revenue, with the quit-rent 
holder himself. It would be for the sub- 
tenant to assert in Court any rights he 
might conceive himself to possess against 
the tankidar. The difficulty does not, as 
far as the. Lieutenant-Governor sees, affect 
the Settlement proceedings materially.” | 
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‘It would appear; therefore, that the Gov- tion by the Order of Reference’ the Court 


ernment at that time considered the nature 
of the interest of tankidars as an open ques- 


tion; nor was it necessary to decide that. 


point as the Government were concerned 
merely with the revenue to be assessed upon 
the tankidars whether they were to be re- 
garded as tenure-holders or occupancy 
yaryats. 


In order to ascertain the nature of these 
grants with any precision it would be 
necessary, I think,to enquire into the origin 
of the grant itself in each particular casé, 
but the grants in this case are not forth- 
coming, and [agree with the opinion of 
my learned brother Jwala Prasad, A. O.J., 
expressed in the Order of Reference that the 
subsequent fixing of rent by compromise 
would not alter the nature of the tenancy. 
Mr. Taylor’s opinion carries with it no 
legal presumption of its accuracy, But 
since the Bengal Tenancy Act of 1885 came 
into operaiion, the Record of Rights prepared 
by the Settlement Officer under Ohap. X of 
that Act must be presumed to be correct 
untilit is proved by evidence to be incor- 
rect and the Settlement Officer is required 
to record the nature of the interest of those 
entered as having an interest in the land. 
A reference to the Statistical Account of 
. Bengal, Vol. XIX, to the Bengal District 
Gazetteer, Puri District, and to the subse- 
quent Settlement Reports of Mr. J.H. Taylor 
of 1897-1898 and Mr. Sudarson Das of 1912 
will show that the nature of the rafa-tankt- 
dari interest was a question for determina- 
tion in each caseand that they could not 
be classed asa whole either as tenures or 
as raiyati holdings, In the Record of Rights 
prepared by Mr. J. H. Taylor and publish- 
ed in 1898 and in that of Mr. Sudarson 
Das published in 1912 the plaintiffs in 
these cases are recorded as tenure-holders 
and the tenants under them as occupancy 
raiyats. 


The presumption, in favour of the cor- 
rectness of the Record of Rights enacted by 
the Bengal Tenancy Act, which was in 
operation when Mr. J. H. Taylor's Settle- 
ment was made, and by s.117 (3)of the 
Orissa Tenancy Act of 1913, which now 
applies, supports the view that the interest 
ofthe plaintiffs in these suitsisthat of tenure- 
holders and not that of occupancy ratiyats, 
and that the defendants are occupancy 
raiyats holding under them. In the two 
decisions which- have been called in ques- 


arrived at the conclusion that the opinion 
of Mr. W. C. Taylor expressed in his report 
in 1886 was sufficient to rebut the correct- 
ness of the Record of Rights prepared ata 
later date. After a perusal of the docu- 
ments and records already referred to, I 
am of, opinion that the decisions in those 
Cases were wrong and should be overruled. 
In the present case itis conceded that ex- 
cept for the opinion of Mr. Taylor already 
referred to there is no evidence to rebut the 
accuracy of the Record of Rights. 

The question then arises whethér in 
second appeal the Court is entitled to go 
behind the findingsof the lower Appellate 
Courts. It was contended on behalf of the 
appellants that questions determining 
status are themselves questions of law and 
that the decision was, therefore, contrary to 
law within the meaning of s.100 of the 
Civil Procedure Code. On the other hand, 
it was contended on behalf ofthe respond- 
ents that the questions determined were 
questions of fact. It is, in my opinion, 
unnecessary to decide this point. Assum- 
ing that the point for decision is one of 
law then itis clear that a second appeal 
lies under s. 100 of the Code. Assuming 
on the other hand, that the question was 
one of fact then the lower Appellate Court 
should have determined the question upon 
the evidence before it, and should not have 
held that it was precluded from so doing 
by a previous finding of Court of superior 
jurisdiction upon similar facts in a case 
between different parties. In this respect 
I think that the Oourt committed a sub- 
stantial error or defect in procedure which 
may possibly have produced error or defect 
in the decision of the case upon the merits, 
and the only question remaining is whe- 
thér we should send back the ‘case’ to the 
lower Appellate Court for further considera- 
tion on the merits or whether under s. 103 
of the Civil Procedure Code, as amended 
last year, we should determine the question 
for ourselves, As the whole of theevidence 
is before usand as I consider that there is 
no sufficient evidence to rebut the presump- 
tion arising from the Record of Rights, I 
think that this Courtis in a position to 
determine the question without going to 
the expense and delay of remitting the'case 
to the lower Appellate Court. I would 
allow the appeals and set asidethe decrees 
of the lower Appellate Courts and in lieu 
thereof pass a decree in favour of the de. 
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fendants in each case dismissing the suit 
with costs throughout. 


With regard to Appeal No. 31 of 1928 


arising out of Suit No. 2047 of 1921, the 
plaintiffs alleging themselves to be occu- 
pancy raivats sue to recover possession by 
ejectment of the first three defendants in 
the suit who had purchased the holding 
from the defendant No, 4, the original ten- 
ant. The cass made was that the de- 
fendant No. 4 was a shikmi tenant holding 
under the plaintiffs and had no transferable 
interest in the land and that the first three 
defendants as transferees were, therefore, 
trespassers and liable to ejectment. Alter- 
natively, assuming that the defendant No. 4 
had a transferable interest, they claimed 
that the transfer to the first three defend- 
ants wasinvalid asthe provisions ofs. 31 
of the Orissa Tenancy Act relating to re- 
gistration and payment of registration fee 
had not been complied with and that, those 
defendants were, therefore, trespassers. 

The defendants Nos. 1 to 3 
that the plaintiffs were tenure holders and 
that the interest purchased by them was 
the occupancy right of the defendant 
No. 4 and that the holding was transferable 
without the consent of the landlord accord- 
ing to law.. ; 

In this case also the lower Appellate 
Oourt held that the plaintiffs were occu- 
pancy ` ratyats and that the defendants 


Nos. 1 to3 were trespassers as the defendant 


No.4 being an under-raiyat had no right 
to transfer his holding to them. The Court 
- accordingly passed a decree for ejectment. 
The decision: already come to in the other 
two appeals must govern this case. This 
decision, however, does not determine the 
rights of the parties upon the facts dis- 
closed in the case. Assuming that the 
plaintiffs are tenure-holdersand the defend- 
ant No. 4 is the occupancy raiyat under 
them, a transfer by sale of the occupancy 
holding is not valid against the landlord 
unless the provisions of the section have 
heen complied with or the landlord has 
consented to the sale. There has been no 
consent in thiscase, and admittedly the 
provisions of s. 31, sub-s. (1) have not been 
complied.with by the transferees. Under 
that sub-section when a transfer of an 
occupancy holding by private sale takes 
place the transferee must within a year of 
the transfer apply to the landlord for regis- 
tration of the transfer and pay a maximum 
fee of 25 per cent, of the consideration 
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money or six times the annual rent of the 
holding whichever is greater. The land- 
lord may either accept the fee and con- 
sent to the transfer, or he may refuse to 
accept the fee in which case the transferee 
may deposit the fee with the Collector 
who, after giving notice to the landlord to 
appear and be heard, shall decide whe- 
ther. the latter has any good and sufficient 
reason to refuse his consent. If he finds 
that the landlord has no good and sufficient 
reason to refuse his consent he may then 


declare that the transfer has been duly 


registered and pay over the fee tothe land- 
lord. Sub-section (4) provides as follows: 

‘‘Saveas provided in this section and ss. 95 
and 96, no transfer of an occupancy hold- 
ing or portion of a holding otherwise than 
by succession or by salein execution -of 
a decree for arrears of rent shall be valid 
against the landlord of the holding unless 
and until he has consented thereto.” Sec- 
tions 95 and Y6 are not applicable. 

The defendants inthis. case pleaded that 
the holding was transferable accordirg to 
law without the permission of the laudlord 
and that there was no custom in Orissa 
for mutation of names by depositing one- 
quarter of the consideration . when an 
occupancy holding was transferred. This 
plea, however, is no answer to the suit, It 
is immaterial that there is no custom in 
Orissa. The landlord's right to have the 
transfer registered and the fee paid is 
based ons. 31 of the Orissa Tenancy Act 
and not upon custom. The further plea 
that the holding is transferable accord- 
ing tolaw without the permission of the 
plaintiffs, even if substantiated, is no answer 
to s.3l of the Act, for no transfer by 
private sale is valid against the landlord 
unless he consents thereto or unless the 
provisions of the section as to registration 
have been complied with. It is not 
shown that the landlord eonsented and it 
is admitted, that the provisions as to 
registration and payment of fee have not 
been complied with. It follows that the 
defendants Nos. 1 to 3 have no valid title 
and are liable to ejectment as the lower 
Appellate Court decided. The appeal in this 
case will, therefore, be dismissed. with costs, 

Before concluding this judgment it 


should be mentioned that in Appeals Nos, 


31 of 1923 and 45 of 1924 thearea held by 
the plaintiffs exceeds. 33 acres or 100 
bighas. The presumption, therefore, is, 


under s, 5 (5) of. the Bengal Tenancy Act _ 
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and thesame section of the Orissa Ten- 
ancy Act, that the plaintiffs’ interest is 
that of tenure holders until the contrary 
"is shown. In the judgment of the lower 
. Appellate Court out of which Appeal No. 31 
of 1923 arises the learned Subordinate 
Judge considered. that the presumption 
_ would not apply to interests which were 
created before the Bengal Tenancy Act 
came into operation. In my opinion this 
‘ view cannot be supported. The presump- 
tion applies to all cases whether the in- 
terest was created before or after the Act 
was passed. In the judgment, the subject of 
Appeal’ No. 45 of 1924, the learned District 
Judge appears to have held that 
the party relying on the statutory pre- 
sumption proved not only that area was 
more than 33 acres but also that the 
whole area was held undera single grant 
the presumption would not apply. In my 
Opinion this was misplacing the burden 
of proof, Once the area isshown to exceed 
33.acres or 100 bighas the presumption 
arises and itis for the party challenging 
it-to prove the contrary, ~ 


in Appeal No. 1 of 1925 this question was 
not raised or determined in the lower Courts 
and need not be considered, g 

Mullick, J.—I agree with the learned 
Ohief Justice. 


Jwala Prasad, J.—[His -Lordship 
referred to the history of the tenures and 
proceeded:—| In the course of proceedings 
under Regulation II of 1819 for the resump- 
tion of lands held as lakhiraj or rent free 
under invalid titles, the Government agreed 


to`a. compromise or raja with tankidars~ 


or holders of land on quit-rents to the 
effect that on condition of their agreeing 
to.pay rent at certain rates fixed by Govern- 
ment no enquiries would be made into 
the liability of their holdings to resump- 
tion and assessment on full rates. The 
Government in its Resolution No, 2361, 
dated the 23rd July, 1880, expressly left 
the question of. the status ef these rafa- 
tankidras to be determined by Courts and 
the Settlement Officer had to concern him- 
self only with the assessment of revenue 
treating the rafa-tankidars to be occupancy 
raiyats in future for the purpose of 
fixing-rents. They were accordingly called 
yafa-tankidars as having their tanki rent 
or- revenus fixed by rafa or compromise, 
They were assumed or treated as occu- 
paney rqiyats only _ for the -purpose of 
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‘the rafa-tanieidars, 


unless — 


‘and published under the Orissa 


— 
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‘Settlement of Revenue. Their status was 
not enquired into; hence the Settlement 
Reports cannot be’ conclusive as to the 
character of the rafa-tankis and the status of 
Accordingly the ques- 
tion of status was left to be determined. 
by proper Courts. The decisions of the 
Division Bench of this Court in -the case 
of Harayan Patnaik v. Raghunath Patnaik 
(1) and Raghunath Nisra v. Ram Behera (2) 
based only upon the aforesaid Settlement 
Report of Mr. W. ©. Taylor without tak- 
ing into account the.Government resolution 
referred to above are obviously erroneous. 
The subsequent Settlement by Mr. J. Taylor 
under the supervision of Mr..Maddox of 
1897-98 and the Revisional Settlement of 
1912 confirmed by Government Notification, 
dated the 16th -January, 1916, were made 
in accordance with theTenancy Act and 
regular Records of Rights were prepared 
and have been filed in these cases. No’ 
Record of Rights based upon the Settlement 
Report of Mr. W.C. Taylor has been filed 
nor any such Record of Rights seems to 
have been prepared. Section 117, cl, (3) of 
the Orissa Tenancy Act (II of 1913) makes 
au entry ina Record of. Rights prepared 
| Tenancy 
Act ( IL of 1913) admissible ‘in evidence 
and attaches a legal presumption of its 
correctness. The last Revisional Settlement 
Record of Rights prevails over the previous 
Settlement Record of Rights and the pre- 
sumption of its accuracy cannot be rebutted 
by. anything shown to the contrary in the 
previous Original Settlement as was wrongly 
held in one of the aforesaid decisions of 
this Court. Nor'can it be rebutted by an 
entry in the Record of Rights, if any, pre- 
pared under. the Settlement Report of Mr. 
W.C. Taylor of 1886. Far.less the entries 
in the latest or revisional finally published 
Record of Rights of 1916 can be rebutted 
‘by anything saidor held in the Settle- 
ment Report of Mr. W. O. Taylor of 1886, 


. The reports in themselves can be of no legal 


evidence or value for determining the status 
of the rafa-tankidars or for rebutting the 
entry inthe present Record of Rights pre- 
pared under the Orissa Tenancy Act. 


In Appeal No. 31 of 1923 the Courts be- ` 


low have held that the entry in the Record 
of Rights, Ex. 2, shows that the plaintiffs 
have been recorded as holding the entire 
mouza comprising anarea of about 161°980 
acres (400 bighas). In Appeal No. 45 of 1924 


‘the Courts -below have. found: that the 
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pldintiff has been recorded as holding 38 
acres of land. The Courts below refused 
to ‘raise the presumption of the plaintiffs 
being tenure-holders under s. 5,cl. (5) of the 
Orissa Tenancy Acton the ground that in 
the aforesaid decisions of this Court it was 
held that the status of rafa-tunkidars was 
that ofoccupancy raiyats. In the latter 
case the learned District Judge stated a 
further ground that it was not shown that 
all thelands were held under one ‘grant. 
To my-mind both these grounds are 


erroneous. . The presumption arises merely - 


from the area held by a tenant being over 
33 acres or 100 bighas, vide Debendra Nath 
Das v. Bibudhendra Mansingh Bhramarbar 
Roy (3) and Kulwant Sahay v. Babu Ram 
Tewari (4), Olause (5) of s. 4 says that 

“Where the area:held by a tenant exceeds 
33 acres, the tenant shall be presumed to 
be a tenure-holder until the contrary is 
shown.” 

It is for those who want to displace the 
presumption arising from the area being 


over 33 acres, to show that the lands were 


not held under one grant or to show that 
the purpose for which the right of tenancy 


was acquired, was not such as would. 


make the tenant a tenure-holder as 
defined in cl. (1) of 5.5. These having not 
been shown in the present case, the pre- 
sumption of the tenants being tenure-holders 
under s. 5, cl. (5) would prevail. I would, 
therefore, hold that. in these two cases 
the presumption of s. 5, cl. (5) does arise 
and the contrary not having been shown 
the plaintifis must be heldto be tenure- 
holders. In these cases double presump- 
tions arise, one under cl. (5) s. 5 and the 
other under s. 117, cl. (3) of the Act. In 
the third case, Appeal No.1 of 1925, the 
presumption unders. 117, cl. (3) only would 


arise. I, therefore, hold that the plaintiffs ` 


inall these appeals are at least tenure- 
holders if not higher than- that such as 


talugqdars, ete., as the origin of the grants: 


disclosed in the history already set out in 

my judgment ofreference would indicate, 
The Courts below did not enquire in the 

matter but displaced the presumption in 


favour of the plaintiffs bein g tenure-holders . 


simply relying upon the erroneous decisions 


(3) 45 Ind. Cas. 411; 45 U. 805; 45 I. A. 67; 5 P.L, 
W.1; 27 C. L. d. 543; 220. W. N. 674: 16 AL J 
522; 23 M, L. T. 384; (1918) M. W. N, 379; 20 Bom. L. 
R. 743; 35 M. L. J. 214 (P, © 
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(4) 43 Ind, Cas, 941; 6 P, L, W, 811; (1917) Pat,- 
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of this Court that all the. rafa-tankidars in 
the Khurda District are occupancy raiyats. 
The Courts below, therefore, committed an 
error oflaw and procedure and their find- 
ings are thus vitiated by s, 100 of the Code 
of Civil Procedure and must be set. aside, 
There is nothing in the record to' rebut 
the presumption of the entries in the Revi- 
sional Record of Rights nor is the original 
grant available. This Court is, therefore, 
competent, in second appeal, to determine 
the issue relating to the status of the 
plaintifs in these cases under s. 103 of the 
Code of Civil Procedure and to. hold that 
the plaintiffs aretenure-holders in all the 
three appeals. i 
Appeals Nos, 45 of 1924. and 1 of 1925 
should, therefore, be decreed and ithe 
plaintiffs’ suits dismissed with coststhrough- 
out. Appeal No. 31 of 1923. must be dis-. 
missed and the! plaintiffs’ suit must be 
decreed with costs throughout inasmuch as 
assuming the plaintiffs tobe tenure-holderg 
aud the ‘defendant No. 4 ian occupancy 
raiyat, the transfer of the land by him in 
favour of defendants Nos. 1 to 3 is invalid: 
the possession of defendants Nos. 1to3 isthat 
of mere trespassers, defendant No. 4 having | 
by his transfer abandoned the holding. 
Thus I agree with the Hon'ble the Chief 
Justice, | 
Das, J.—I agree with my Lord the 
Chief Justice. - - 
Kulwant Sahay, J,—Iagree with my 
Lord the Chief Justice. -` 
Appeal No. 81 of 1923 dismissed. 
A. N. A. Appeals Nos, 45 of 1924 and 1 of 
< í -` J925 allowed, 


ALLAHABAD HIGH COURT. 
Sgoonp OIvIL APPEAL No. 418 or 1925. 
June 29, 1927. 

Present:—Mr. Justice Iqbal Ahmad. 
‘Lr, RAJA MISRA KALI CHARAN 
— PLaINTIFF— APPELLANT 

versus 
BHOLI BAKHSH AND ANOTHER— 

DEFENDANTS— RESPONDENTS. 

Estoppel—Suit for ejectment in Revenue Court—— 
Dismissal -of suit on defendant's plea that: Revenue 
Court had no jurisdiction—Subsequent suit in Civil 
Court—Defendant, whether can be allowed to plead 
that Civil Court has no jurisdiction. 

A defendant who has successfully pleaded in a Re~ 
venue Court that the plaintiff was not entitled to mains 
tain a suit in that Court for the ejectment of the dey 


640 
fendant fromthe plot in dispute, cannot be permit- 
ted to resist a suit filed by the plaintiff in the 
Civil- Court for the same relief on the ground that 
the Civil Court has no jurisdiction to try the suit. 
|p. 641, col. 1.) 

Second appeal from a decree of the 
Subordinate Judge, Bareilly. 

Mr. U. S. Bajpat, for the Appellant. 

Mr. Mohammad Husain, for the Respond- 


ents. 

JUDGMENT.—This is a plaintiff's 
appeal and arises out ofa suit for posses- 
sion of a plot of land (No. 176) by eject- 
ment of the defendants. 

The plaintiff's case was that he was the 
zemindar of the plot in dispute and the 
defendants were tenants-at-will of the said 
plot which was being used by them for 
the, purpose of keeping a tal. The plaintiff 
alleged that, notwithstanding the fact that 
he had given a legal noticeto the. defend- 
antscalling upon the latter to vacate the 
plot, the defendants did not sever their con- 
nection with the plot and did not deliver 
possession to the plaintiff. 

The defence to the suit was that the plot 
in dispute was part of the occupancy hold- 
ing of the defendants, and was being held 
for agricultural purposes and that the re- 
lationship of landholder and tenant existed 
between the parties to the suit, and, as 
such, the suit was not cognizable by the 
Civil Court. It was also pleaded | by the 
defendants that inasmuch as a former.suit 
brought by. the plaintiff for the ejectment 
of the defendants from the plotin dispute 
and from certain other plots was dismissed 
by the Revenue Court, the decision of the 
Revenne Court operated as res judicata 
and was a bar tothe present suit. It was 
further contended by. the defendants that 
the suit was barred by 12 years’ rule of limi- 
tation and by s. 115 of the Indian Evidence 


The trial Court overruled all the pleas 
urged in defence and decreed the plaintiff's 
aio appeal by the defendants, the lower 
Appellate Courtheld that “the defendants are 
the tenants of the plot in suit” and “that 
the present suit is not -cognizable by the 
‘Civil Court” and on these findings reversed 
the decree of the trial Oourt and dismissed 
the suit. ` Sad 

In appeal before me itisargued on be- 
half of the plaintifi-appellant that the lower 
Appellate Court was wrong in holding that 
therelationship of landholder and tenant 
existed between the parties to the suit with 


KALI OBARAN V, BHOLT BARHSH. 


105 I. 0,-19271 


respect to the plot in dispute, and that the 
suit was not. cognizable by the Civil Court, 
In ‘my judgment the contention of the 
learned Counsel for the appellant ig perfect- 
ly correct and ought to prevail. 

In the year 1921 the plaintiff-appellant 
filed a suit for ejectment against the present 
defendants in the Revenue Court under 
ss. 57 (b) and 57 (d) of the Agra Tenancy 
Act (Act II of 1901). The plaintiff appel- 
lant prayed for ejectment of the defend- 
ants froma numberof plots including the 
plot in dispute, and his allegation in the 
plaint filed in the Revenue Court was that - 
the defendants were using some of the 
plotsfor purposes inconsistent with the 
purpose for which the plots werelet and 
further that they had sublet the remain- 
ing plots in contravention of the provisions 
of the AgraTenancy Act and as such the 
defendants were liable to ejectment from 
all the-plots. All the plots from which 
the defendants were sought to be ejeeted 
were detailed at the foot ofthe plaint and 
asagainst the plot in dispute it was 
clearly noted that the same wasa tal. 
Two ofthe plots were shown as baghicha 
(grove), One plot was shown as abadi. 

The defendants contested the suit in 
the Revenue Oourt inter alia on two 
grounds: 

(1) That the suit was time-barred and 
(2) that the suit was not cognizable by the 
Revenue Oourt. ; 

Onthe pleadings of ithe parties in the 
Revenue Court the following two issues 
were framed by that Court:— 

(1) Isthe suit time-barred and (2) “ig 
the suit not tenable in the rent Court’? 

The finding of the Revenue Court on 
both the issues was in favour of the 
defendants. On the second issue the 
learned Assistant Collector summarised his 
conclusions as follows:— 

“It is clear that partof the holding is 
not agricultural land and no evidence has 
been produced to show that it was let for 
agricultural purposes,” 

It is no doubt a fact that in the written 
statement filed in the Revenue Oourt the 
defendants did not state the grounds of the 
contention advanced by them that the 
Revenue Oourt had not jurisdiction to try 
the suit. But having regard to the find- 
ing of the learned Assistant Collector on 
issue No. 2 noted above there cannot be - 
the slightest doubt that the contention of 
the defendants was bagedonthe ground 
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< that someof the plotsin dispute. in the 
suit were not let or used for agricultural . 


purposes. As already stated a reference 


to the plaint in the -ejectment suit shows. 


that some of the plots were ‘shown in the 
plaint as not being usedfor -agricultural 
purposes- and, therefore, the conclusion 
arrivedat by the learned Munsif that the 
plea -of the defendants that some of the 
plots in dispute were not used for agricul- 
tural purposes had reference, amongst 
others, to plot No. 176, appears to me to be 
perfectly correct. The allegation contained 
in the plaint. that plot No, 176 was being 
used for. the purpose of keeping a tal was 
not denied in the -written statement and, 
‘therefore, -it -must .be presumed that the 
‘defendants in the Revenue.OCourt maintain- 
ed that the p:ot in.dispute was not let 
or used for. agricultural purposes. The 
question that then remains for considera- 
-tion is, can the defendants having success- 
fully pleaded in the Revenue Court that 
‘the: plaintiff was not entitled to maintain 
a suit for ejectment ‘of the defendants 


ee the plot in dispute now be: permit- 
ted to resist the suit filed -in the Oivil - 


Court-on the ground that the Civil Gourt 
has no jurtsdiction to try the suit? In 
my judgment the answer to the question 
-must be in the negative. That the plaint- 
iff is the zemindar of the plotin dispute 
admits of no doubt. - That he must have 
a remedy either in the Civil or in the 
‘Revenue Court is equally clear.. The de- 
fendants having suecessfully denied the 
‘jurisdiction of the Revenue . Court must 
submit to. the jurisdiction of the Civil 
Oourt. This. was the view taken. by this 
Court inthe caseof Raj Mangal Sahu v. 
Mackinon (1). 

The lower Appellate Court was of opinion 
that all that was decided by the Revenue 
Qourtin the ejectment suit filed .by the 
plaintiff was thatthe suit was time-barred 
-and that .the. Revenue Oourt did not 
decidethat the suit was not cognizable 
‘by that Court. Tbe lower Appellate Court 

was obviously wrongin proceeding on. the 
above assumption. 


As already pointed out, the Revenue Court 
- did clearly hold that the suit was not triable 
by that Gourt. 
“As the decision of the Jower Appellate 
Court proceeds | on 8 ‘preliminary point and 
as I am in disagreement with that Court 


- 4) 18Ind,.Cas,.875, > - a os 


- 
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„lower Appellate Court. 
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I must-allow the appeal, EA the decree 
of the Court and remand the case with 


-directions to re-admit the appeal to its origi- 


nal num! ber ‘and to ‘dispose of it according to 
law. It is to be noted that all the other 
pleas urged in defenee by the defendants- 
respondents have to be determined by the 
Costs “here and. 
hitherto will be costs in the cause and shall 
abide the result. 


A, N. A, Appeal allowed, 
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CALCUTTA HIGH COURT. . 
`” APPRALS From APPELLATE DEORERS Nos, 263 
AND 264 oF 19292. 
J uly 7, 1927. 
` Present :—Mr. J ustice B. B. Ghose and - 
Mr, J ustice Roy. < 
J ALADHAR MONDAL AND ANOTHER | 
: DEFENDANTS —ÅPPELLANTS l 
: versus 
- Rai AMRITA LAL RAI BAHADUR ` 
—PLAINTIFF AND JOGENDRA KUMAR. 
GHOSE—Pro forma DurenDant 
RESPONDENTS. 
Occupancy . ryot-—Permanent jease—-Hstoppel of 
ryot— Purchaser of ryot’s interest in execution ‘sale, 
whether bound by such estoppel—New settlement with 


landlord at enhanced rent, .effect of—Payment of 
rent by heirs of under-ryot to superior landlord, 


effect of—Knowledge of gomasta, whether binds ry ot 


—Suit for use and occupation, whether ‘constitutes 
recognition of tenancy. 

- Although a person who has evanted a ‘penmianentledss 
describing himself as the holder of a ganti interest 
will be estopped from asserting that he was a mere 
ryot and that the ‘lease was consequently invalid, a 

urchaser of -his interest at an execution sale who 

as obtained a new title from the landlord at an 
enhanced rent will not be bound by this estoppel. [p. 
642, col. 2.] ; 

Payment of rent by the. heirs of an under-ryot 
to the superior landlord after the death of the 
under-ryot without any direction from the ryot 
will not confer upon the heirs any rights if the 
ryot does not choose to accept them as tenants. 
[p. 643, col. 1] 

The gomasta of a ‘ryot cannot, in the absence 
of evidence, be held to be authorised to ssttle tenants 
or to recognisé any person as a tenant ;and his 
mere knowledge of such payment cannot bind the 
ryot in any way so as to compel him to recognise ths 
heirs as his tenants. [ibzd.] 

‘The institution-of-a suit for, dami 5 for use 
and occupation against the heirs of an under-ryot 
(ibid. ta constitute a recognition of their, tenancy, 
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Appeals against the decrees.of the Buba 
ordinate Judge, Khulna, dated the 26th 
of September, 1924, reversing those, of the 
Munsif, Third Court, „Bagerhat, dated the 
2oth of November, 1922, ,. 
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“Babu Mukanda-Bekari Mallik, for the 
‘Appellants. 
Dr. Sarat Chandra Basak (with him Babu 


‘Hemendra Chandra Sen), for the Respond- | 


ents. j 
JUDGMENT. i 
‘B. B. Ghose, d.—These two appeals 
are by the defendant. They arise out of 
“two suits for ejectment brought by the 
plaintiff on the allegation’ that the plaintiff 
was a ryot with regard to two- holdings. 
The “father of the defendant was his under- 
ryot, The under ryot having died in 1921, 
the defendant had no right to remain on 
the land as the interest of an under ryot 


‘is not heritable under the law. The defend- - 


ant, therefore, isin the position of a tres- 
passer and is liable to be ejected. E 
The plea of the defendant was that -his 
father was an- occupancy-ryot and that the 
. pféedecessor-in-interest of the plaintiff, 
namely, Jogendra Ghose was a tenure-hold- 
er and Jogendra having granted a per- 
manent lease tothe defendant's predeces- 
‘sors, he was estopped from asserting that 
the defendant's predecessors were under- 
“ryots andso the plaintiff who has obtained- 
the interest of Jogendra by purchase at 
‘a sale in execution ofa decree is also es- 
topped from asserting that defendant's 
father was an under-ryot. The Munsif -de- 
clared the interest of the plaintiff as a 
‘purchaser of thé interest of Jogendra but 
-dismissed the claim for ejectment and for 
mesne profits. -The Subordinate Judge 
reversed the decision of the Munsif and 
held that the plaintiff is a ryot and, there- 
fore, the defendant's father was an under- 
yot under him and after the death of the 
defendant's father defendant had no right 
‘to remain on the land. He further held, 
reversing the decision ofthe Munsif, that 
the -fact that the defendant had paid rent 
to the superior landlord on behalf ofthe 
plaintiff does not confer any title upon him. 
It is contended on behalf of the defendant 
by his learned Vakil that the Subordinate 
Judge is in error in holding that the plaint- 
iff was aryot and that defendant's father 
was an under-ryot, He relies upon thefact 
that” this tegancy has been in existence for 
‘a great’ number of years.. It was said. to 
be the holding of one Najibulla which ap- 
‘pears from the maliki karcha of 12:0, t. e., 
1883. In 1291 this was described as a 
jote. A jote may mean the interest of an 
occupancy ryot or ofa tenure-holder. This 


is not conclusive. Under the tenant Najib- 
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. father Gobinda. In that 
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ulla or his successor-in-interest Jogendra, 
one Mahima held the land as a pure cul- 


‘tivating tenant. Jogendra~ held the land 


in the name of his benamdar Jadav. 
Mahima’s interest was sold in auction in 


. execution of arent-decree and it was pur- 


chased by Jogendra who letit out by ac-- 
cepting akabuliyat from the defendant's 
kabultyat the 
interest of Jogendra was described. as a 


“ganti and it purports to have’ conferred 


upon Govinda a permanent lease. Under 
these circumstances there is no doubt that 
Jogendra would have been estopped from 
asserting his right asa ryot and to eject 
the defendant on the ground that his 
father was a mere under-ryot. The Subor- 
dinate Judge, however, has found that the 
interest of Jogendra was merely that of 
a ryot which was purchased in execution 
by the plaintiff and after his purchase the 
plaintiff had to get his name mutated in 


the sherista of the superior landlord on 


payment of an enhanced rent. The Sub- 
ordinate Judge holds that Jogendra also 
had to pay enhanced rent but the learned: 
Vakil for the appellant says that there 
is no ground for so holding. Assum- 
ing. that it-is so, still there- is no 
doubt that the plaintiff had to pay an 


-enhanced rent in order to have himself 
‘recognised by the superior landlord. If 
‘Jogendra’s interest had been that of a 


tenure-holder, there would have been no 
necessity for this payment of enhanced rent 


for his recognition and this fact supports 


the finding of the Subordinate Judge that 
what the plaintiff purchased was the 
interest of a non-transferable occupancy 


‘ryot, 


With regard to the question of éstop- 


‘pel it is only necessary to point out that 
the plaintiff cantiot be held to be bound 


by the estoppel. of Jogendra as after 
having purchased at an execution sale he 
obtained a new title from the landlord at 
an increased rent, ; 

The next question is whether after thi 
death of defendant's father, by payment of 
rent to .the superior landlord on account of 


the -disputed land on behalf of the plaint- 
‘iff, the defendant has constituted himself 


‘a tenant. There is no allegation or find- 
ing that the plaintiff-ever-authorised the 
defendant. to pay rent on his behalf. It-is 
urged that this payment was made by the 
defendant with the knowledge of the plaint- 
iff's gomasta and the plaintiff subsequent: 


| 
E: `~ 


- 
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ly took advantage of that payment by pay- . 


ing only the balance of the rent due from 
himself to the superior landlord. Ib is 
urged that by this the plaintiff has pre- 


cluded himself from suing the defendant . 


. In ejectment, This argument cannot be 
supported on any principle. If after the 
death ofhis father the defendant without 
any direction from the plaintiff pays rent 
to the superior landlord representing him- 
self to do so on behalf of the plaintiff that 
would not confer upon him any right if 
the plaintiff does not choose to accept him 
as a tenant. i 
As tothe plaintiff’s taking . advantage of 
the payment the only thing that can be 
said in answer is that the plaintiff had no 
option left. 
amount paid by the defendant in his books.- 
The only amount he demanded from the 
plaintiff was the balance. The plaintiff, of 
course, might have re-paid-the amount to 
the defendant as he was morally bound to: 
do, asthe Munsif has observed. But the 
Subordinate Judge found that the defend- 
ants father was in arrears at the time of- 
his death and, therefore, -the plaintiff was 
entitled to receive some money from the 
defendant on account of his father's debt.: 
The fact that the gomasta of the plaintiff 
knew aboutthe payment by the defendant: 
also cannot support the defendant's case.’ 
The gomasta cannot, in the absence of 
evidence, be held to be authorised. to set-. 
tle tenants on ‘the land of the plaintiff or 
to recognise any person as tenant and.his 
mere knowledge that the defendant was 
paying rent tothe superior landlord can-- 
not besaid to bind the plaintiff in any way’ 
"Bo as to compel him to recognise the defend- 
ant as his tenant. l ; 


One last point was sought to be- urged | 
that after the death of the defendant's 
father, the plaintiff sued the defendant for | 
rent, under protest, it is said, for a period - 


after the: death of the defendant's father. 


- If the plaintiff had really sued the defend- - 


ant for rentfor any period after the death 


5 ` a ance at l ` 7 
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The landlord had credited the- - 


ba) 


| 843 
fically taken in the grounds of appeal as 


‘the learned, Vakil for the res pondent points 


out. 2 - a 

These twò appeals, therefore, fail- and — 

must be dismissed with costs. 
Roy, J.—1 agree. 


“AN. A, Appeals dismissed, `- 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEcREE No, 1534 
a? oF 1924. 
` August 11, 1927. 
Present:—Mr, Justice Das and 
Mr. Justice Allanson. 
KHAIRULLAH KHAN AND ANOTHER 
PLaINTIFFS—APPELLANTS 
l VETSUS ` E 6 
PANDAY LACHMI RAM—Dzsrenpant— : 
RESPONDENT. : 
- Chota Nagpur Encumbered Estates Act (VI of 
1876), ss. 2,8, 12—Vesting order, effect of—Limitation., 
of suits against estate—Period between vesting order 
and date of release, whether can be excluded—-Release 


y ` , 


— 


of. estate when revives proceedings—Limitation Act 


(IX of 1908), s 15, applicability of. Í 

A vesting order under s. 2 ofthe Chota Nagpur. 
Encumbered Estates Act does not bar the institu- 
tion of suits against the estate; anda plaintiff seek- 
ing to enforce a claim against the estate is not,: 
therefore, entitled in computing the period of 
limitation to exclude the period of time between 
the date of the vesting order and the date of the 
release of the estate, [p. 644, col. 2] i 
-Kameshar Prasad v. Bhikhan Narain Singh (1), 
dissented from. i E 

Proceedings stayed under s. 3 of the Act are reviv- 
ed only where tha holder of the property or his 
heir has been restored under the circumstances men- 
tioned in the second clause of s. 12 of the Act. [p. 646,- 
col. 1 


Mathura Prasad Singh v. Jageshwar. Prasad Singh 
(3), commented upon. a 

Section 15 of the Limitation Act cannot be applied . 
to a case where a vesting order has been passed’. 
under s. 2 of the Chota Nagpur Ençumbered Estates - 
Act and the properties have subsequently been release .. 
ed under circumstances other than those: mention- - 
ed in cl. (2) of s. 12 of‘the Act inasmuch as, : 
assuming that the vesting order amounts to an: 
injunction, such iajunction cannot be held to be with-. 


of the defendant's: father, that would bea. 
recognition of the defendant's right as ten- 
ant and, that being so, he would not be: 
entitled. to eject the defendant -without - Commissioner, Chota Nagpur, dated the 8th : 
taking proper steps under the Bengal September, 1924,-reversing that of the Munsif - 
Tenancy Act forterminating the tenancy.‘ Palamau, dated the 19th February, 1928, 
But it seemis that that suit was brought. Messrs. S Nooruddin and Zainuddin, for : 
for use and occupation and that would not the Appellants, - . . ee AN 
constitute @ recognition of the- defend- | Messrs. S. M. Mullick, L, N. 
aubs tenancy. - This. ground was not apecis ~ 5, M, Gunta, for the Respondent, 


drawn by the restoration of the property’ under such“ 
circumstances, [p. 646, col. 2.] $ ot 
Appeal from a decision of the Judicial 


Singh and 
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; J UDGMENT. l 
“Das, J —This appeal arises out of a suit 
instituted by the -appellants to enforce.a 
‘mortgage-bond executed by the defendant 
` in their favour on the z6th March, 1905. 
The learned Judge in the Court below has 
dismissed’ the. suit on ‘the ground that it 
is barred by limitation. 

The estate of the mortgagor was attached 
under the provisions of the Encumbered 
Estates Act on the 9th January, 1907, and 
“was released on the 13th May, 1922. The 
plaintiffs contend that they ate entitled to 
exclude the period between . the Yth Janu- 
ary, 1407, and the 13th May, 1922, and that 
the suit as instituted on the 24th J uly, 1922, 
“must be held to be within timè. Whether 
the plaintiffs are right in their contention 
must depend on the ‘interpretation of the 
Encumbered Estates Act and especially 
upon the interpretation of s. 3 ands. 12 of 
that Act. Section 2 provides for the 
management of the . property of.the pro- 
prietor by an officer to be appointed by the 
Commissioner under certain circumstances; 
and s. 3 enacts as follows: — ` 

. “On the publication of an order under. 
8. 2 the following consequences shall ensue: 

First, all proceedings which may then be 
pending i in any Civil Court in British India 
or in any Revenue Court in Bengal, in 
respect to such debts or liabilities, shall be ` 
barred; and all processes, executions, and 
attachments -for or in respect of such debts: 
and liabilities shall become null and void.” 


‘.It-is not necessary to quote the rest of the 
section. ~ The learned District Judge has’ 
taken- the view that the vesting order ‘passed - 
_ under s. 2 did not operate as ‘an injunction 
restraining the plaintifis from instituting a 
suit-as-against the defendant.- Now it does” 
seem to me that s. 3 applies to pending suits, 
namely, to suits which were pending at the 
date of the vesting order. It bas, however; 
been held in K ameshar Prasad v: Bhikhan 
Narain- Singh ‘1), that the effect of the’ 
second portion of s. 3 is .to- bar all suits: 
instituted after the vesting order is made. 
and whilst it is in force. In ‘arriving at 
this conclusion the learned Judges argued - 
‘oh the footing that any other view would 
force them to the conclusion that the latter 
‘half of the-clause is mere surplusage. The” 


an 
= 


latter half referred to consists of the.follow- | 


ing: sentence: .“‘and all processes, execu- 
tions, and attachments for or in respect of 


AN 200; ‘600; 10 Ind, Dee, (N, 69) 412, 
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such debts and liabilities shall become null 
and void.” The learned Judgés say: “If 
the process, execution and attachments 
referred to in the second half be processes, 
etc., in pending proceedings, and: this no 
doubt would be the appropriate meaning of . 
the second and third ‘of such words, they 
would necessarily be null and void, if had 
in proceedings themselves expressly barred." 
The learned Judges concede that the addi- 
tion of the second and third of such words— 
executions and attachments—is embarrass- 
ing, because they, are a surplusage, but they 
think that the first of such words—process' 
—includes summons, and that, “when the 
Legislature declares that in respect of 
particular matters all processes shall be 
null and void, “it absolutely bars all suits 
respecting them.” 
Now it may be conceded that the word 
“process” includes “summons” ; but it is one 
thing to provide that all processes including 
summons shall be null and void; it is an- 
other and a different thing to bar'the in- 
stitution of suits. It is true that in 
England an action is commenced with a. 
writ of summons “endorsed with a state- 
ment of the nature of claim made or 
relief or remedy required; but in India, 
“every suit shall be instituted by the pre- 
sentation of a plaint or in such other manner. 
as may be required” (s. 26, Civil Procedure 
Code); and it is only ‘ “where a suit has been 
duly instituted”, that “a summons may ba 
issued to the defendant to appear and 
answer the claim’. It follows, therefore, 
that, in India, a provision that a summons 
shall be null and void does not operate as 
an injunction restraining the institution. 
of the suit. I admit that s.3 ofthe Act is — 
not easy to construe; but I am clear on one 
point—namely, that there i 16 NO provision in 
the Act providing that a vesting order _ 
under s. 2 has the effect of barring the 
institution of suits. No doubt, summons. 


cannot beserved-on the defendant if such a 


suit be instituted until the bar is removed 
under.s. 12 of the Act; but a suit may be 
instituted and the institution of the suit 
has the effect of keeping the claim: 
alive as against the defendant. I am,. 
therefore, unable to agree with the con-- 
struction placed upon s, 3 in the -case 
to which I have referred. 

It was contended before us that the deci- | 
sion of the Calcutta High Court was proa 
. nounced so.far back as 1893; and that the 
2 Legislature has accepted the interpretation 


[105 X. 0, 1927]: 


placed upon that section by declining to 
amend that section, though the Act itself 
was amended at least twice. Now I know 
of the principle that “when you find legis- 


lation following a continuous practice. and ` 


repeating the very words on which that 
practice was founded, it may perhaps fair- 
ly be inferred that the Legislature in re- 
enacting the Statute intended those words 
to be understood in their received mean- 
ing” [see Commissioners for Special Pur- 
poses of the Income Tax v. Pemsel (2)]. 
That principle can have no possible appli- 
cation to this case; since it is not shown 
that there was a legislation following a 
practice, continuous or otherwise or at all, 
and that the Legislature repeated the very 
words on which the practice was founded. 
Itis quite true that certain sections ‘of 
the Encumbered Estates Act were amended 
from time to time; but it is ridiculous to 
talk of such amendments as a legislation of 
the entire subject-matter. I am of opinion, 
therefore, that we are free to put our own 
interpretation on 8. 3; and my conclusion is 
that, there having been nothing to prevent 
the plaintiff from instituting the suit, the 
plaintiff's suit must be dismissed as barred 
by limitation. a 

But assuming that the. vesting order in. 
this case operated as an injunction restrain- 
ing the plaintiff from instituting the suit, 
the plaintiff must now satisfy the Court that 
the injunction has been withdrawn. The 
plaintiffs rely upon s. 12 of the Encumbered 
Estates Act and upon s, 15 of the Limita- 
tion Act.. Now s. 12runs asYollows:— 

“When all the debts and liabilities men- 
tioned in the Schedule referred to in s. 11, 
and the amount of any loan affected under 
the power conferred by cl. (ec) of s. 18, to- 
gether with the interest (ifany) due thereon, 
have been paid and discharged, 

or if the Commissioner, at any time before 
a scheme has been approved by him -under 


s. 11, thinks that the provisions of this Act. 
should not continue to apply to the case of | 


the holder of the said property or his heir, 

or if at any time an arrangement is made 
for the satisfaction of the debts and liabili- 
ties which is accepted by the creditors and 
approved by the Commissioner, 

such holder or his heir shall be restored 
to the possession and enjoyment of the 
property; or of such part thereof as has not 
been sold by the Manager.under the power 


(2) (1891) A. O. 531 at p, 591: oe 
i G21, D5 P. Jeg ki ad GB 200,09 
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contained in s. 18, “but subject to the leases 
and mortgages (if any) granted and made 
by the Manager under the powers herein: 
after contained : pi E 
- Provided that, where a fresh order has 
been madéunder s. 2,in pursuance of s,12 A; 
sub-s. (5), re-appointing a Manager and vest- 
ing in him the management of the whole or 
any portion of the property of any holder, 
such property shall not be restored. to such 
holder, but shall be retained by the Mana- 
ger for restoration to the heir ofsuch holder 
in due course. os 
Where the holder of the property or his 
heir is so restored under the circumstances - 
mentioned in the second clause of this sec- 
tion, such restoration shall be notified in the 
Calcutta Gazette; and thereupon the pro- 
ceedings, processes; executions and attach- 
ments mentioned in s. 3 (so far as they . 
relate to debts and liabilities which the 
Manager has not paid off or compromised), 
and .the debts and liabilities barred by s. 
7, shall be revived; and any mortgagee or 


_ conditional vendee dispossessed under s. 16 


shall be reinstated, unless his claim under 
the mortgage or conditional sale has been 
satisfied; and in calculating the periods of- 
limitation applicable to such revived pro- 
ceedings, and to suits torecover and enforce 
such revived debts and liabilities, the time - 


_intervening between such restoration and 


the publication of the order mentioned in 
s. 2 or the making of the order (if any) 
mentined in s. 2-B shall be excluded ” , 

It will appear then, to quote the words of 
the learned District Judge, that ‘‘secti:n 12 
provides for restoration of the owner to man- 
agemert of his property under three con- 
tingencies. The first is when all the debts 
and liabilities’ have been discharged;. the 
second is when the, Commissioner before 
approving of .a scheme considers that the 
provisions of the Act should not continue 
to apply to the estate; the third is when a 
composition has been made and approved 
by the Commissioner”. , Nowit is conceded 
in this case that none of the contingencies 
mentioned in s. 12 has happened.. It ig 
conceded that the debts and liabilities of 
the owner have not been discharged; that a 


.comporition- has not been made and spprov- 


ed by the Commissioner and that the estate 
was restored to the. owner- after (and not 
before) a scheme has been approved by him 
under s. Il. Now it is quite clear that the 
6th paragraph of s. 12, the clause upon. 
which the plaintiffs rely operates “only, to: 
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quote the words of the Statute, “where the 
holder of the property or his heir is so re- 
stored under the circumstances mentioned 
in the second clause of this section”, namely, 
when the Commissioner at any time before 
a scheme hds been approved by bim “under 
8, 11 thinks that the provisions of this 
Act should not continue to apply to the 
case of the holder of the said property or 
his heir. This being so,- it is difficult to 
‘understand how the proceedings, processes, 
executions and attachments mentioned in 
8.3 “ghall be revived.” There is no doubt 
that the Eneumbered Estates Act is 
- not an artistically drafted Act; but there is 
no reason why we should supply words 
which are not to be found in the Act be- 
cause it appears that the Legislature has 
_ made no provision for a case -of this nature. 
I may state that this has been recognis- 
ed by the Legislature and s. 12 has 
been amended recently. But as the Act 
stood, it is impossible to hold that there is 
a revival of proceedings which were stayed 
under the provision of s. 3, where ‘the 
holder of the property or his heir has been 
restored, but not under the circumstances 
-mentioned in the second clause of- the sec- 
tion. Reliance was placed upon the judg- 
mentof this Oourt in Mathura Prasad Singh 
‘v. Jageshwar Prasad Singh (3); Thelearned 
Judges conceded that “the. strict wording 
of the Act seems to show that no revivor 
was contemplated in.circumėtances other 
than those mentioned in cl. (2) of s. 12"; but 
they expressed the view that, regard being 
had to the fact that the Statute was in- 
artistically drafted, a too strict interpreta- 
tion ought not to be placed on s. 12. But as 
I read the judgment ofthe learned Judges, 
they do not decide that the 6th clause 
of s, 12 did operate in the case before them; 
for they say ‘‘that even were it to be held 
that as the Act is drafted no revivor of 
proceedings is allowed, the provision of s. 15 
of the Limitation Act must apply.” I shall 
deal with this point in a moment; but I 
must point out that-the actual decision of 
the learned Judges is not based on s. 15 of 
the Limitation Act but on the fact that there 
were acknowledgments of the debt by the 
defendants which took the case out of limi- 
tation. They say “the debt 
barred, even if the period of management 
were excluded, if the defendants had not 
in 1904 acknowledged their indebtedness”: 


(3) 94 Ind. Cas, 624; 5-Pat. 404; (1926) Pat. 65; A. L 
TUR, 1926 Pat, 260, > f : 
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would be ` 


-. [40s i 0. 1927]. 
and they come to the cònèlusion that “these” 
acknowledgments save the claim from the 


bar of limitation”. The expression of the. 
opinion that, if s. 12 did not apply, the 


‘provision of s. 15 of the Limitation Act- 


would, in the circumstances of the case, 
apply-was not necessary for the purpose of. 
the decision; for there is no doubt that the- 
learned Judges thought that it was only. 
the acknowledgment ofthe debt by the 
defendants that‘saved the claim’ from the 
bar of limitation, - a 

I next proceed to consider whether s. 15 
of the Limitation Act does apply to this 
case. Section 15 runs as follows:— 

“In computing the period of limitation . 
prescribed for any suit or application for 
the execution of a decree, the institution or 
execution of which has been stayed by 
injunction or order, the time of the con- 
tinuance of the injunction or order, the day 


-on which it was issued or made, and the 
‘day on which it was withdrawn; shall be ex- 


cluded.” 

Now it may be assumed that, the institu- 
tion of the suit was stayed by an injunction 
or order; but there is no order in this case 
withdrawing the injunction. [fl am right 
in the construction which I have placed on 
s.12 of tha Encumbered Estates Act, it 
must follow that the injunction is still in 
It is quite true thatit is in force 
because the Legislature did not provide for 
the contingency which -has happened in 
this case, and because the Commissioner 
restored the property to the owner without. 
considering that para. 2 of s. 12 did’ 
not empower him to take the course which 
he did take; but the question is one of 
interpretation of the Statute; and it seems 
to me that there being no order withdraw- 
ing the injunction, the case does not fall to 


‘be considered under s. 15 of the Limitation 


Act. ‘In this view, the suit is premature; ' 
and the plaintiff is not entitled to any 
decree in this suit. 
- I agree with the conclusion at which the 
learned District’ Judge has arrived and I 
must dismiss this appeal with costs. 
Allanson, J.—I agree. are 
A. N, A. Appeal dismissed, 
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CALCUTTA HIGH COURT. ' 
Å PPAALS FROM ORIGINAL DEOREES Nos. 175 | 
IH AND 261 or 1925. — 
June 28, 1927. 
Present:—Mr. Justice B B. Ghose and’ 
Mr. Justice Rov. 
_ Iw No. 175 oF 1925, 
Musammat RUKEYA BANU AND oTaERS— 
Derenpants Nos, 4, 14 To 17—APPELLANTS © 
E VETSUS 
Musammat NAZIRA-BANU AND OTAERS— . 
PLAINTIFF AND REMAINING DEFENDANTS— 
RESPONDENTS. 
In No. 2A1 op 1995. | 
Musammat NAZIRA BANU—. 
PLAINTIFF—A PPELLANT 
VETSUS 


Khan Bahadur Moulvi MOHAMMAD 
BAKHT MAJUMDAR ANp OTHERS— 

- DEFEND aNTS—-RBSPONDENTS. 

Muhammadan Law—Wakf—lIllusory bequest to 
charity—Real ohject to benefit settlor's family —Valid- 
ity of wakf—Mussalman Wakf Validating Act (VI 
of 1918), effect of—Possession of Mutwalli, whether- 
adverse to beneficiaries—Suit by creditor of settlor’s 
successor agnénst ‘mutwalli—Fiuding that property: 
was wakf, effect of—Res judicata—Admission of 
wakf by predecessor, whether creates estonpel— Assam 
Land and Revenue Regulation (I of 1886),8. 154 (1), 
scope of —Construction of deeds-——Principles. - 

-A Muhammadan created -à wakf in the year 1869 
in order to perpetuate the names, of his ancestors 
and to keepthe properties intact forever, and for 
the benefit of his children, etc., how low soever and, 
in their absence, of his poor kinsmenand relatives, 
mendicants, widows and orphans, ete.. for all time. 
Out ofthe annual income of Rs. 10,000. the settlor 
had also set apart Rs. 456 per year for charities, 
Some of the descendants of the settlor sued for parti- 
tion of the properties in 1922; 

Held, (1) that the provision’ for -charities to the 


~ 


extent of Rs. 458 was so small in comparison with ' 


the income of the properties asto be quite illusory 
and thatthe wakf was invalid under Muhammadan 
Law asthe real object ofthe same was to benefit 
the settlor’s family: [p. 649. col. 2.] 4 

Mahomed Ahsanulla Chowdhry v. Amarchand 
Kundu (1), Abdul Gafur v. Nizamuddin (2), Abul 
Fata Mahomed Ishak v. Rasamaya Dhur Chowdhri 
(3), Mujib-un-nissa v. Abdul Rahim -(4), Maulvi Saiyid 


Muhammad Munawwar v. Razia Bibi (5\and Soleh- 


man Quadir v. Salimullah Bahadur (6), relied on. 
(2) that the wakf was not validated by the’ Mussal- 
man Wakf' Validating Act of 1913, inasmuch as. 


the ‘Act has no retrospective effect; [p. 649, col. 1.) - 


(3) thatthe fact that the- mutwalli was in pos- 
session of the properties from the year 1849 till the 
date ofthe suit in 1922 did not in anv way valid- 
ate. the wakf or create any title in the mutwallt- 
adverse to` the beneficiaries, and that the suit was 
not, consequently, barred by limitation; [p. 651, col. 
2: p. 652, col. 1.) : ; 

Churcher v. Martin (10), Kherodemoney Dossee v. 
Doorqamonsy Dossee (11) and Mahomed [brahim Haji 
. vy. Abdul Latif (8), distinguished, Í . 

(4) that the jurisdiction of the Civil Court to deter- 
mine the right of the parties to the properties in 
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diapute.as- well as the lability of the properties td, 
partition and-the shares to, which the parties were: 
entitled “was not ousted bys. 154 (1) of the Assam 
Land and Revenue Regulation; [p 652, col 2.] z 
(5) that the dismissal of a suit under O. XXI, r. 63, 
Civil Procedure Gude, by a creditor of one of the: 


` 
- 


-descendants of the settlor, on the ground that -the 


properties weré wakf did not operate as res judicata 
against the plaintiffs; [p. 650, col. 2: p 651, col L] | 
Shivapa v. Dod Nagaya (7), distinguished. a 
(6) that the plaintiffs were not estopped from bring~ 
ing the suit merely because one of their ancestors 
had, ina petition for insolvency stated that the pro- 
perties were wakf. [p. 651, cols. 1 & 2.) ` ee 
- Although where it is possible to construe a docu-’ 
ment in two different ways, the Court may accept, 
that construction’ which would make it- valid, 
there is no rule of law that in construing a settle- 
ment a Court should endeavour to find out how the 
settlement may be held to be valid and then to put 
such a meaning to the words as would make the 
settlement valid. The true rule of construction is 
to find out the intention of the testator or settlor. 
from the expressions used in the document itself 
and then to apply the law as to whether the intention 
-50 expressed is valid or not. [p. 649, col. 2.] “4 


_A mutwallt has no legal estatein the property 
managed by him. *[p. 652, col. 1.] | 


Appeals against the decrees of the Sub- 
ordinate Judge, First Court, Sylhet, dated 
the llth of June, 1925. a 
“ Babus Brojo Lal: Chakravarty and Paresh’ 
Lal Shome. for the Appellants in F. A. No. 
175 of 1925. ; 

Mr. Gunada Charan Sen (with him Babu 
Birendra Kumar De), for the Appellant 
in E A. No. 261 of 1925. - S 
“Dr, Sarat Chandra Basak (with him Mr. 
Syed Nasim Ali, Babus Birendra Kumar 
De and Benoyendra .Nath Palit), for the 
Respondents in F. A. No. 175 of 1925. n 

Babu Prafulla Kumar Chakravarty, Mr. 
Syed Nasim Ali (with him Babus Diptendra- 
Mohan Ghose and Benoyendra Nath Palit), 


for the Deputy Registrar in F. A, No. 261 
of 1925, ` . m 
JUDGMENT. cr 


`B. B. Ghose, J.—These two appeals 
arise out of a single suit for partition which’ 
has been dismissed by the learned Subor- 
dinate Judge. Appeal No. 175 of 1925 is 
by defendants Nos. 4 and 14 to 17, The 
contesting respondents are defendants 
Nos. 1, 8, 11, 18, 3tand 66 The represen- 
tatives of defendants Nos. 13 and 27 as 
well as defendant No. 36 appear inthis 


‘Court by their guardian ad litem the 


Deputy Registrar. These respondents 
support the appeal made by the appel- 
lants. Appeal No. 261 of 1925 is by the 
plaintiff, Defendant No, 1 who appears 


BS 


Bh oh of {lis fespondéri is resists this appeal. 
There is one common ground between the 
two appeals; and there are certain different 
grounds’ in the appeal préferred by the 


plaintiff which will be dealt with separate-. 
ly: The property in question originally be-. 
longéd to the ancestor of the parties a: 


gentleman named Syed Bakht Majumdar. 
He créated a wakf of somé. of his proper- 


ties. by a deéd, dated the 28th August, 1867. 
The plaintiff asked for partition of the pro- 


perties comprised in that document ; in her 


plaint, and the defendants who are appel- 


lants in Appeal: No. 175 of 1925--and the 


other defendants who also support the: 


“ plaintiff's suit for partition also asked for 
partition, of those : properties. In the 
appeal; : however, the- claim for partition 
with regard to those properties is given up 
by both séts of appellants atid it is con- 
ceded that a valid wakf was created by that 
deed with regard to the properties included 
in it. 
the,question whether the other properties 


included iu the plaint, both moveable and. 


immoveable, are capable of being partition- 
ed.. The Subordinate J udge has dismissed 
the suit mainly upon the groiind that the 
immoveable properties weré constituted a 
valid wakf by Syed Bakht Majumdar, by a 
deed; dated the 6th April, 1869, which is 
Ex. 5 in the suit. That. being so thése 
properties are not liable to be partitioned. 
The Subordinate Judge further found that 
` the claim of the plaintiff was barred by the 
rule of res judicata and the plaintiff was 
also estopped from questioning the valid- 
ity of the wakf on account of certain trans- 
actions which will be stated later on. The 


Subordinate Judge, however, did not give. 
any reason for dismissing ‘the claim for. 


partition of the moveables. Two other 
points were raised before us on behalf of 
the contesting respondents which.were not 
decided by thé Subordinaté Judge. The 
first point was that the suit of the plaintiff 
was barred by limitation and the second— 
. was that the Court had no jurisdiction. to 
direct the partition having regard to s. 154 
(1) (e) of the Assam Land and Revenue 
Regulation. Ishall first deal with Appeal 
No. 175 preferred by the defendants, Their 
case is that they are entitled to certain 
shares in the properties as the heirs of the 
original owner Syed Bakht Majumdar, The 
| dismissal of the plaintiff! s suit has affected 
their. right, to partition and. so they are 


entitled to present the appeal against the- 
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The disputé now is with regard to 
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judgmené of the Subordinate Judge and to 
have it declared that the property is liable 
to be partitioned and to have their shares- 
ascertained, The most important question 
in this caaé is with regard tothe validity of 
the wakfnama, dated the 6th April, 1869, © 
Ex. 5.. I donot think it is fecessary to 
recite the contents’ of thé. ddcument in 
detail, I think it will be quite sufficient to 
give the important provisions of AnG deed. 
These are as follows:— 

“In order to perpetuate bigs names of 
my ancestors and to keep the properties 
intact for ever, I, with full reliance on God, 
do hereby make wakf of all my properties, 
An a T Ag E NT for the benefit of my 
children, etc. how low soever and in their 
absénée; ‘of the poor kitismen and relatives, 
mendicdnts, people destitute of all means, 
widows and orphans for all time to come 
dtc. ete, ni 


“Paragraph 3.—“That so long as I shall 
be alive, the. family. éxpénseés and the allow- 
ances, eté., of the benefidiaries shall be What’ 
I have mentioned to: day in the list which I 
havé made over to thé mutwalli and the - 
amounts mentioned therein shall remain 
fixed, or thè same may bë varied in Lulut, 
if I think fit”. ; 

‘It is then provided that after defraying 
all therë “expenses thë surplus _ income’ 
shall be dépositéd in the tahabil of the wakf 
and itis-further provided. that with that 
surplus i income other properties should be 


tate s> 


- Paragraph 7.—" That popad would be 
purchased for all thé beneficiaries under, the 
wakf out of the monéy which would remaiii 
as surplus after paying the monthly allow- 
ance, ete. . ~% if no property be pur- 
chased, then two-thirds of the said surplus 
money should bé divided amongat the bene- 
ficiaries undér ‘the wakf at the end of the- 

OT... 
4 Paragraph 9.=—“That should a male 
mutwalli dié, his childrén would get the 
allowance due to lim; and 48 régards my 
daughters, thé mutwalli shall have power to 
vary the allowance fixed’ for them at pře- 
sent and to pay or withhold payment of thé 
allowance due to them to their children 


.. after their death; and should any of the 


beneficiaries under the wakf die childless 
and unmarried, his monthly allowance . 
should form part of the tahbil of the trust. 
and should ‘be distributed amongst - the 
othér - bénéficiariés-.under-. the wakf or : 


es 
` 
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amongst some of théin at’ the discretion of 
the mutwalli”, 

Then there are certain other NAN 
which provide for charitable uses if the de- 
scendants of the settlor became extinct. 

Paragraph 18.—-“That be it mentioned 


that I am not indebted to any person till: 


now; and I make this wakf for the benefit 
of my lineal descendants and in their 
absence for the performance of my reli- 
gious duties and for spending money for 
pious purposes; 

It would appear on à mere perusal of 
this document that the provisions for the 
benefit of the settlor’s family are invalid as 
constitutinga wakf under the Muhammadan 
“Law, and it is settled that they are-not 

validated by the Mussalman Wakf Validat- 
ing. Act of 1913, which is not retrospective., 


This has been decided by a series. of cases . 


which I need only mention. Sée the cases 
of Mahomed Ahsanullu, Chowdhry v. Amar- 
chand Kundu (1), Abdul Gafur v. Nizam- 


uddin (2), Abul Fata Mahomed Ishak v.. 


Rasamaya , Dhur Chowdhri (3), (a case com- 
ing from the same district as this, and the. 
document in that case bears a strong. re- 
semblance . with the document we are deal- 
ing with in this case), Majib-un nissa v: 
Abdur Rahim (4), Maulvi. Saiyid Muham- 
mad Munawwar v: Razia Bibi (5) and Soleh- 
man. Quadir v. Salimullah Bahadur. (6). . 

It has, however, been argued. on behalf 
of the-respondent that upon a true and 
proper construction of this document it 
should be-held that it has created. a valid 
wakf. Reference is made to the fact that 
undor para. 9 it is stated that only the 


children of the beneficiaries would be entitl- . 


ed to the allowances under the wakf and itis 
urgéd that the intention of the testator was 
that after the death of all the children of 
the beneficiaries, the whole of the properties 
should be distributed for charitable pur- 
poses. This was sought to be supported by 


(1) 17 Ï. A..28; oa 498; 5 Sar. P. Ö. J. 476; 8 Ind. 
Dec. (N. 8.) 871 (P. 0.).. 

(2) 19I. 4.120 17 B. 1; 6 Sar. P: C. J. 238; 9 Ind. 
Dec. (N s.) 1 (P JO). 

(3) 22 I. A 76; 22 O. $19; 6 Sar. P. ©. J. 572; 11 Ind. 
Dee. (N. s.) 412 (P. C.). 

(4) 28 I. A. 15; 23 A. 233; 5 O..W. N. 177; 11M. L. J. 
58: 3 Bom L. R. 114; 7 Sar. P. C. J. 829 (P. C.). 

(5) 321 A.86; 90. W.N. 625; 2 A. Li J. 613; 2 
5 ee 27 A. 320; 15 M L. J. 261; 8 Sar. P. O. 

. 188 (P. C.). 

O 69 Ind. Cas. 138; 49 i. A. 153: A. IR. 1999 PC; 
107; 3L M. L. T. 79; 4 U. P. L. R. (P. 0.) 70; 43 M. L. 
J. 385; 24 Bom; L. R. 1257; 49 0. 820; 727.0. W. N. 101; 
21 A. L. J. l; 37. O, Ii J; 56 (P. C): . i 
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-settlor intended, as he distinctly said, 
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a- rule of construction enunciated by the 
learned Advocate for the respondent. It is 
stated to be this, that the firet endeavour 
of the Court should be to find how a settle- 
ment made ina documént may be held 


‘to be valid in law and then to put such 


meaning to thé words as would make the 
settlement valid. The proposition seems to 
me to be somewhat -novel. I should have 
thought that the true rule of construction 
is to find out the inteniion of the testator 
or settlor.from the expressions used in the 
document itself, and then to apply the law 


-as to whether the intention so expressed. 


‘is, valid or not. If, however, it so happens 
that it is possible to construe a document 
in two different ways the Court may accept 
the construction which would make it valid. 
It.seems to.me that in this case theré 
cannot be any doubt’ whatsoever that the 
to « 
perpetuate the names of his ancestors 
and. to keep the property intact for ever and 
he has repeated in clear terms, “It is for 
the benefit of my children, etC., how low. 
soever and in their absence for charitable 
purposes," I do not think it necessary to say 
anything further upon the point as it seems 
to me that this deed of wakf- falls within. 
the decision of those cases, i have referred | 
to and is invalid. . 
The Subordinate Judge . has held that 
there was a -good valid dedication because 
in, the schedule to thé document certain 
charitable purposes are mentioned. They . 
may be detailed here: r 
8. 
Lighting costs of the Musjid 
Rs 1-80 per month 
Sadbrat, i. e., feeding of tra- 
‘vellors Rs. 10 per month ... 
Charity on Fridays Rs. 4 


18 per year 
120 per year 


“per month . . 48 per year 
Ezgpenses during Sobebarat, 
ete, 


170 per year 
Prices of clothes given to nee l 
poor during winter at the 
discretion of the mutwalli 100 per year. 

These altogether amount to Rs. 456 per 
year. The income of the property is stated 
to be about Rs. 10,000 per year. This gift 
for charity seems to be so small in com- 
parison with the income.of the preperty 
that the gift for charities. may very well 
be considered to be quite illusory. As was 
observed by their Lordships in the case of 
Mahomed Ahksanulla Chowdhry vV. Amari 


í 
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to suppose that the charitable uses would 
absorb more than a devout and wealthy 
Muhammadan might find it becoming to 
- spendit that way.” Itis quite inconceiv- 
able that a person enjoying an income of 
Rs. 10,000 a year would not spend Rs. 456 
a yaar in these small charities which even 
poorer familiesin this’ country, whether 
Muhammadan or Hindu, spend for charit- 
able purposes. A gift, as has been laid 
down in several of the cases decided by 
the Privy Council, may be quite illusory if 
the amount to be spent in charity is very 


small in comparison with the income.of the 


property. A lengthy and a persistent argu- 
ment was addressed to us with the object 
of showing that this wakf is quite different 
‘from the wakfs dealt with by their Lord- 
ships of the Privy Council in the cases I 
have referred to.’ Long extracts from the 
various judgments were. read out to us 
in order to show that the wording in “the 
document is different or that the income of 
the property was different and the amount 
which in the various cases was directed to 
be spent in charities was different from 
the amount stated in this particular case. 
In my opinion, this is not the proper way 
in which the validity or otherwise of thé 
documentin question should be decided 
with reference to the cases. z 

>If Iam rightin my view that the docu- 
ment we.have been dealing with does not 
constitutea true and bona fide gift for the 
benefit of the poor, but was created for the 
benefit ofthe family of the settlor, then. 
these minor differences in. the language or- 
in the amount of money to be spent would 
not take the casé out: of the decisions of 
their Lordships of the Judicial Committee. 


In my view, therefore, the wakf is, invalid 


“under the Muhammadan Law and this being 
“secular property is liable to be partitioned 
amongst the descendants of the so-called 
settlor Syed Bakht Majumdar, who have 
inherited their shares according to law. 

-- Phenext question that I have to deal with 
isthe question of res judicata. Shortly 
stated the point arises in this way. One 
Hamid held the office of mutwallt of the 
properties at a certain time. Majid an 
ancestor of the plaintiffs had contracted 
certain debts. The creditor attached some 
‘of the properties included in the deed of 
wakf in question in order to recover his 
dues from Majid on the allegation that 


Majid had a certain share in the properties. - 
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The then mutwalli Hamid preferred a 
claim. The claim of the mutwalli was dis-' 
allowed by the trial Courton the ground 
that the wakf was invalid. A Rule was’ 
obtained by the mutwalli and this Court: 
set aside the judgment of the trial Court 
on.the ground that in the matter of. the 
claim it was only necessary to see whether 
the claimant was in possession and, if 80, 
whether he isin possession‘on behalf of the. 
judgment-debtor or not and as it was’ 
found that the claimant wasin , possession. 
but not on behalf of the judgment-debtor, 
the Rule was made absolute and the pro- 
perties were released from attachment. 
Then that creditor Baktar Chand Mahata: 
brought a suit against the claimant as well 
as Majid and this suit was dismissed. An 

appeal was preferred to the High Court 

which was not proceeded with and that was 

dismissed for default, The question of res 

judicata arises upon these proceedings. It is 
contended by the learned Advocate for the 
respondents that the judgment-debtor was 
bound by that decree as against tbe claim- 

ant bythe principle of res judicata. His 
argument is this, that the judgment-creditor 
brought the suit both against the claimant 

as well as the judgment-debtor with the. 
object of having it declared that the pro-. 
perty belonged to the judyment-debtor ‘and 
not tothe claimant. The question of -the 
right of the creditor- could not ba decided 

in that case without deciding the respective 
rights as between the judgment-debtor and 
the claimant and as that question was 
decided in favour of the claimant, the 

judgment-debtor was as much bound as 
the jadgment-creditor by that decision. It 
seems tome that that proposition cannot. 
be supported on principle. On behalf of 
the appellants reliance has been placed 

on the case of Shivapa v. Dod Nagaya (7) 

in support of the contention that the 

judgmentis not res judicata. The learned: 
Advocate . for the respondent points out 
that the judgment-debtor not having been 

a party tothe suit brought by the judg- 
ment-creditor against the claimant that 
judgment was held to be not binding as 
res judicata as against the judgment-debtor. 
It is not quite’ clear from the report 
whether the -judgment-debtor was a 
party .defendant “in the suit brought 
by the judgment-creditor. But in 
order to see whether the proposition put 


(1) 11 B. 114; 6 Indy Dee, (N. 8.) 75. 
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. forward on behalf of the respondent is sub- 
stantial the question may be tested in an- 
other way. Suppose the judgment-creditor 
losesin the suit brought by him for the 


purpose of establishment of his right to- 


attach the property as against the judg- 
ment-dehtor, does the decision have the 
effect of.establishing that the -property 
belongs tothe claimant absolutely so that 
if another judgment-creditor attaches the 
same property on the ground that it belongs 
to the same judgment.debtor, would he be 
defeated by the previous judgment having 
the force of res judicata? The learned 
Advocate conceded thatit is difficult for him 
to contend that it would beso. But ifthe 
judgment-debtor is for ever debarred from 
advancing his claim to the property as 
against.the claimant. by the previous judg- 
ment it seems to me that the result would 
follow that any body claiming the property 
through him would also be similarly bar- 
red. As this seems to me to reduce the 
proposition to an absurdity, in my opinion, 
the judgment against the creditor who 
sought- to attach the property cannot 


Operate as res judicata-as against the judg-- 


ment-debtor in. a suit - brought by him 
against the claimant, 


The next question is one of the estoppel 
which arises in this way. Majid, the an- 
cestor of the plaintiff held the office of 
mutwallt under the document for some 
time, During the period he made a peti- 
tion for being adjudicated an insolvent and 
in opposition to the claim of a creditor he 
stated that the properties attached by the 
creditor were wakf properties and he was 
in possession of these properties as the 
mutwalli of an endowment. Upon that, the 


District Judge held: that the properties were - 


held by the insolvent not in his own right 
but as mutwalli and he directed that the 
properties should- be released from attach- 
ment. How this can-operate as an estoppel 
it is difficult for me to understand.’ There 
was nothing done by Majid to alter the 
position of the contesting defendants or 
- their ancestors. .By his act he rather saved 
the property from being, taken possession 
of by the Receiver. The learned Advocate 
for the respondent relied on the case of 
Mahomed Ibrahim v. Abdul Latif (8) 
in support of his contention, that Majid 
would have himself been estopped from as- 
sertiog that he was not ithe mutwalli.. Tho 


~"(8) 17 Ind, Oas, 689;.37 B. 447, 14 Bom, L R, 987, 
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question has been elaborately discussed in 


. the case of Alamgir Khan v. Kamrunnessa 


Khanum (9). The principle séems to me 
to be this, If a person takes possession 
of certain property as a mutwalli and holds 
possession of it on that basis,- he cannot 
afterwards turn round and say that the 
wakf being void, he was in possession in 
his own right and claim the property as 
his own as against the beneficiaries. -Hav- 
ing come into possession under one title, 
he cannot improve his position by asserting - 
that that title was non-existent, but he held 
under some adverse right which extinguish- 
ed the title of the beneficiaries under the 
deed by ‘virtue of which he entered into 
possession. This is not the position here, 
Here the mutwalli was in possession and 
was distributing the income to the bene- 
ficiaries. Couldhe not say tothe benefi- 
claries, “Now I discover that the settle- . 
ment in wakf is void, I have no right -to - 
hold the property as mutwalli, you are 
really. the owners'of the property and I am 
only entitled to hold a share as the heir 
of the- grantor. So you may get your 
shares if you like and Iam willing to part 
with the possession of the properties as 
mutwallt in your favour.” It seems to me 
that there cannot be any estoppel as re- 
gards that position being taken by the 
mutwalli. This finishes the points on which 
the Subordinate Judge held that the suit 
of the plaintiff was liable to be dismissed. - 
The two points with regard to res judi- 
cata and estoppel do not affect the appeal 
of the defendants (in Appeal No. 175) ex- 
cept the defendant No. 4. The other de- 
fendants Nos, 14—17 would, in any event, 
be entitled to ask for partition of the 
properties if the wakf is-a void document. 
That being so, I. do not see any ground 
upon which it can be held thatthe suit 
should fail on any of the grounds which 
affects the plaintiff or defendant No. 4 indi- 
vidually. 


< Next, I shall . deal: with’. the two points 


raised by the learned’ Advocate which were 
not dealt with by the’ learned Subordinate 
J-udge, because he dismissed the suit on the 
other grounds The first is the question of 
limitation: The contention on behalf of the 
respondent is that the mutwallis havin g 
been in possession from the date of the 
wakf in 1869 downto the date of the suit 
in 1922 they had aequired a title by adverse 


(9) 4 O. L, J. 442 
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possession and the present mutwalli de- 
fendant No. 1 is entitled to resist the claim 
of the plaintiff as well.as the appealing 
_ defendants on the ground of adverse pos- 
session. In support of the contention, the 
eases of Churcher v. Martin (10), Kherode- 
money Dossee v. Doorgamoney Dossee (11) 
and Mahomed Ibrahim v. Abdul Latif (8) 
wera cited. I donot think it necessary to 
recite the facts of these cases. It seems 
tome that these cases simply lay down 
the rule that where trustees take possession 
ofany property under a trust which is not 
valid under the law, their possession is as 
much adverse to: the lawful title as the 
possession of any other trespasser and if 
the possession of those so-called trustees 
is for asufficient period, the rightful owner 
may very well be met with a plea of limita- 
tion under the Statute. The question here 
seems to me to be quite different. The 
learned Advocate for the respondent has 
argued that here the mutwalli was a trus- 
tee and he has acquired the title as trustee 
by his adverse possession. The mutwalli, 
however, has no legal estate in the property. 
This has been well-settled. See the case of 
Vidya. Varuthi Thirthaswamigal v. Balusami 
Ayyar (12) followed in Abdur Rahim v, 
Narayandas Aurora (13),- But it is argued 
by the learned Advocate for the respondent 
that thesuccessive mutwallis were in posses- 
sion on behalf of the Supreme Being and; 
therefore,.he may assert the title on behalf 
of his principal as against the plaintiff and 
the appealing defendants. But the fact is 
not so. Ifthe dedication had been ‘to the 
Supreme Being, then no question of ad- 
verse possession would arise but the plaint- 
iff would fall on the ground that he and 
his co-sharers have no title to the property. 
It was only a fictitious giftto God. The 
real object was to tie up, the property for 
. the benefit of the descendants of the settlor 
and the descendants were getting the bene- 
fit out of the property all along and not 


(10) (1889) 42 Ch. D. 312; 58 L. J. Oh. 586; 61 L. T, 
113; 37 W. R. 682. . 

(11) 4 0. 455; 3 O. L. R. 315; 2 Shome L. R.153; 2 
Ind. Dec. (N. 8.) 289. es) 

(12) 65 Ind. Cas. 161; 48 L A. 302; (1921) M. W. N: 
449: 41 M. L. J. 346; 44 M. 831; 3 U. P. L. R. (P. C.) 
62; 15 L. W. 78; 30 M. L. T. 66; 3 P. L. T. 245; 26 O. 
W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; A, I. R. 
1922 P. O. 123 (P. O.). - WS 
“(13) 71 Ind. Cas. 646; 501. A. 84; A.I. R. 1923 P. O. 
44: 17 L.- W. 509; 32 M. L. T. 153; 44 M. L. J. 624; 25 
Bom. L. R. 670:, (1923) M. W. N. 441; 38 C. L. J. 242; 28 
O. W.N. 121; 50 O. 329 (P. ©.). | 
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Ez -,? 
the Supreme Being. Under such circums 
stances, itis very difficult to see how the 
Moreover; 
it is pointed out on’-behalf of the appel- 
lant that the evidence shows that the seva- 
ral co-sharers were. in actual possession 
of the properties by collection: of rents ; 
and thereis one document on the record 
which shows that the contesting defendant 
even after the suit has taken a patni in the 
name óf his son from defendants Nos. 4 and 


14 to 17, that is the appellants in the 


Appeal No. 175. Itis urged on behalf of 
the respondents that this was after the 
date of the suit and ought not to have 
been used as evidence in the case. But it 
seams to have been admitted without any 
objection. Whatever that may be, there 


-igno reasonable ground for holding that 


the possession of the preceding mutwallr 
was ever adverse to the descendants of the 
original settlor. The plea of limitation 
must, therefore, fail, 
Lastly, the questicn of jurisdiction under 
the Assam Land and Revenue Regulation 
may be dealt with. Itis quite true that under 
s. 154 (1) (e) read with s. 96 of the Act, 
partition, whether perfect or imperfect of 
revenue paying properties must be made 
by the Revenue Authorities. But the juris- 
diction of the Civil Court to determine the 
right of the parties to the property in 
dispute as well as the shares to which they 
are entitled has not been taken away by the | 
Regulation in question and the Civil Oourt 
must also: decide whether the property is 
liable to partition or not; a8in this case, 
whether there is a. valid wakf which pre- 


‘vents the parties from seeking a partition 


of the property. The plaintiff as well as the 
appealing defendants are entitled to obtain 
a declaration from the Civil Court that they 
have got the right to obtain from the Re- 
venue Authorities a separation and allot- 
ment oftheir shares in the estate accord- 
ing to their proportionate rights. It is 
further pointed out by the appellants that 
all the properties in suit are not revenue- 
paying properties. These must be parti- 
tioned by the Civil Court. It is also alleg- 
ed that the parties are in possession of 
separate parcels of lands being only shares 
in certain revenue-paying estates. These 
do not fall within the provisions of the 
Assam Regulation. The moveable proper- 
ties should also be partitioned and the 
Court should also give an opportunity 
to the plaintiff for finding out whether 
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fhere are any other properties which are 
capable of being partitioned. The actual: 
partition of revenue-paying estates must 
necessarily be made according to the pro-’ 
visions of the Assam Land and Revenue 
Regulation. ae 
_ The appeals are, therefore, allowed and 
the case sent back to the trial Court for a de- 
Cision as to the properties which are liable 
to be partitioned by the’ Civil Court and’ 
to make a partition according to the shares’ 
of the parties. If itis found by the Court. 
that revenue paying: properties have to be’ 
partitioned among the parties, the Court 
may declare the-share of each of the 


parties and leave them to go to the Re- 


venue Authorities for making the necessary 
Partition. l 
The appellants are entitled to their costs 
in Appeal No. 175 of 1925. against defend- 
ant No.1 and defendants Nos. 8, 11, 18,34 
and 66. The-appellantin Appeal No. 261 
of 1925 is entitled to her costs against the 
reapondent-defendant No. 1. The -hearing 
fee in each case is fixed at 20 gold mohurs. 
The plaintiff will get her costs of the lower 
Oourt from the defendant No. l.and defend- 
ants Nos. 8, 11, 18, 34 and 66. Further costs 
of the lower Court will abide the final result, 
Roy, J.—I agree, ` 
JAN, A, | Appeals allowed, 
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LAHORE HIGH COURT. 
Szoonp Ovi, APPEAL No. 2056 oF 1923. 
June 29, 1927 and July 1, 1927, 
| Present :—Mr, Justice Broadway and’ 
a Mr. Justice Bhide. l 
- - JOTI RAM—PLAINTIFF—APPELLANT . 

in, versus $ 
HARBAKHSH SINGH AND OTHERS — 
i DEFENDANTS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLT, r. 1, : 


O. XLII, r. 2 asamended by Notification No. 138-G, 


I9th March, 1926—Second appeal—Copy of order of. 


trial Court disposing of preliminary points, necessity 


` 


of—Power of High Court to dispense with such copy. 
An interlocutory -order disposing of certain pre- - 
liminary issuesin a:case isa part of the judgment . 


ofthe Court and .a copy of the same should also be 
ra ne a memorandum of second appeal. [p. 654, 
col, 1. l 

Abdullah v, Behari Lal (1), followed. 

The Lahore High Court, however, is competent to die- 


` 


pense with such a copy under O. XLII, r. 2, Civil Pro- 


cedure Code, as amended by Punjab Government. 


Notification No. 138-G, dated 19th March, 1996, 


Such a power should ordinarily be exercised at the, 


fitst hearing, [ibid,] 


- ” JOTI RAM'#, HARBAKUSH SINGH. 
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= Second appeal from the decree of the’ 
District Judge, Lyallpur, dated the 20th 
April, 1923, reversing that of the Senior Sab- 
Judge, Lyallpur,.dated the 14th May, 1922. 
Mr. Fakir Chand, for the Appellant. 
Dr. Nand'‘Lal, for the Respondents, 
JUDGMENT. | 
‘Broadway, J.— (June 29, 1927),—This 


t 


second appeal has Arisen out of a suit 


brought by one Joti Ram against Sardar - 


Harbakhsh Singh and another. It was 
based. on s. 18 of the Specific Relief Act. 
The facts briefly are that the defendants: 
were tenants of Government under Act V. 
of 1912 in the year1916. In 1919 they exe- 
cuted a lease transferring the land to Joti 
Ram for a period of five years.on certain 
conditions. - That lease was not given 
effect to, inasmuch as Joti Ram was not put 
in possession.. In 192u the defendants com- 
pleted the payment of the instalments due 
toGovernment which would render them 


entitled to proprietary. rights inthe land, In - 


March, 1921, the present suit was instituted 


= 


and it was prayed that specific performance ` 
of the agreement to lease should be decreed ' 


or in default damages awarded. 
The trial Oourt granted a decree for 


damages, buton appeal the learned Dis-- 
, trict Judge dismissed the plaintiff's suit, 


holding that the contract of lease offended 


“ against the provisionsofs. 19 of Act V. of 


1912 and being void could not be specifi- 


- cally performed and could not give rise tō 
. any relief by way of damages. 


Against this decision Joti Ram prefer- 


` red this appeal to this Court which was 
admitted to a hearing on the 16th of Novem- 

"ber, 1923, On-the case coming. before us - 

> yesterday Dr. Nand Lal for the respondents 

- raised a preliminary objection to the effect ` 

_ that the appeal was incompetent for the - 


following reasons :— 


‘It appears that when the defendants filed ` 
their written statements certain objections | 


were taken tothe form of the suit, to its 


valuation and to the jurisdiction of the 


Civil Courts. Issues were framed on these 
points and decided by a separate order, 
The decision being in favour of the plaint- 
iff the suit proceeded. Further issues were 


settled and the case decided as has already ` 
beén stated. “When this appeal was filed, . 


with the memorandum of appeal were ata 


tached a copy of the judgment of the learn. — 


ed District Judge, a copy of the judg- 


ment of the trial -Court’ dated the 14th - | 
of May, 1922, and a copy’of the deerée, A 
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“copy of the intermediate order : disposing of 
-the preliminary issues was not attacned. 
Dr. Nand Lal’s contention was that under 
the provisions of O. XLII, r. 2, Civil 
Procedure code, a copy of tois intermediate 
order was absolutely necessary, Inasmuch 
as the judgment of the trial Court consist- 
ed not of the judgment, dated-the 14th May, 
1922, alone but of that judgment and the 
judgment which culminated in the order 
deciding the preliminary issues. — 

` Mr. Fakir Chand, for the appellant con- 
tended that the view pressed by Dr. Nand 
Lal was erroneous and would lead to all 


sorts of difficulties. It has been held in, 


certain unreported cases of this Court which 
are tobe found in Abdullah v. Behari Lal 
(1) and Civil Appeal No. 245@ of 1922 that 
_ an order such as was passed in the present 
case formed part of the judgment of the 
trial Court and the absence of a copy with 
the memorandum of appeal was fatal to the 
appeal. 

After hearing Counsel on. this ‘point we 
decided to hearthe appeal itself in which 
the point for determination is whether the 


contract in’ question was void having re-. 


gard to the provisions of 8,19 of Act V of 


1912. As tothis it has been urged that. 


under this contract what was transferred 


were not the tenancy rights but the pro- - 


prietary rights in the land and that, there- 


fore, there was no contravention of the 


section in question. The learned Oounsel 
on both sides have citeda large number of 
authorities dealing with the result of void 
contracts, 
be said for the view contended for by 
Mr: Fakir Chand, but it seems to me that 
the appeal must fail on the ground that the 
copy of the trial Court’s judgment was not 
filed along with the memorandum of appeal. 

‘Having regard to the authorities referred 


to.there can be no doubt that the copy of © 


the order disposing of the preliminary 
points was a part of the judgment of the 
trial Oourt. 
that under the provisions of O. XLII, r. 2, 
applicable to this Court as amended by the 
Punjab Government Notification No. 138-G, 
dated the 19th March, 1926, this Court has 


power to dispense with this portion of thé” 
No doubt ‘the rule, as it now . 


judgment. l 
stands, gives this Oourt power to dispense 
with the judgment of the trial Court, At 


the time when this appeal was admitted, 


(1) 97 Ind, Cas. 780; 8 Lah. Ta J, 361; A.I, R. 1926. 


Lah, 638; 27 Py Ls R701, 


. - Ko SIT KAUNG.¥. PHRTAKARUPPAN. 


There is, I think, something to. 


It was contended, however, . 
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however, no such power was possessed by- 
this Court and it cannot, therefore, be as- 
sumed that the Judges admitting the. 
appeal had decided to dispense witha copy 
of the judgment. As at present advised I 
am inclined to the opinion that the power 
to dispense with a judgment should or- 
dinarily be exercised at the first hearing.. 
In this view of the case it is not necessary. 
to deal further with the appeal which is 
accordingly dismissed. In the. circum-. 
stances, however, we leave the partiesto pay 
their own costs in this Court. ` 

Bhide, J.—(July 1, 1927).—I concur. 

k, L. Appeal dismissed, 


_A. N.A. 


eee 


RANGOON HIGH COURT. 
Oivin Revision No. 95 oF 1927. 
June 28, 1927. 
Present :—Mr, Justice Maung Ba. 
KO SLT KAUNG AND ANOTHER 
—-APPLICANTS 
i VETSUS : 
PERIAKARUPPAN —Responnent. 
Civil Procedure Code (Act V of 1908), s. 89, O. KAT , 
r.6—Same Judge presiding over two Courts —xecu- ° 
tion of decree passed by one Court against property 
situate, within: jurisdiction of other Court without 
order of transfer, legality of. 
A Judge presiding over two Courts held in the 
same offic@and having the same clerical establish- 
ment attached property situate within the jurisdic- 


. tion of one of the Courts in execution of a decree ` 


passed by him asa Judge of the other Oourt without 
a formal order under O. XXI, r. 6 transferring the 
decree to the former Court :. : 
Held, that the omission to make a formal transfer 
was a mere irregularity not affecting the jurisdiction 
of the Court’and the attachment was, therefore, valid. 
[p. 655, cols. 1 & 2.] f - 
j drm Chand Dey v. Mokhoda Debi (1), distingu- 
ished. 


Mr Surti, for the Applicants. - 

JUDGMENT. —lIn this revision case 
an interesting point of law bas arisen. . 

The Sub-Divisional Judge of Twante in ` 
execution of a decree passed by him as Sub- 
Divisional Judge of Twante attached proper- . 
ty which is situated within the local limits _ 
of the Sub Divisional Oourt of Kyauktan - 
without a pievious transfer of the decree . 
under O. XXI, r. 6 N 


The Sub-Divisional Judge was asked to 
remove the attachment on the ground inter - 
alia that the attachment was bad for want - 


`of jurisdiction. The Sub-Divisional Judge 


overruled the objêction, ‘The present applis , 
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-cation has been made to revise that deci- 
. Sion. Section 39 of the Civil Procedure 
Oode provides how a decree may be execut- 
ed where a person against whom the decree 
-is passed. has property within the jurisdic- 
tion of another Court. The Court may in 
such a case transfer the decree to the other 
Oourt. On making sucha transfer, r. 6 of 
O. XXI, mentions three documents which 
should be transmitted. 

_A Full Bench of the Calcutta High Court 
in the case of Prem Chand Dey v. Mokhoda 
Debi (1) has held that a Court has no juris- 


diction, in execution of a decree, to’ sell. 


property over which it had no territorial 
jurisdiction at the time it passed the order 
of sale and that such a sale must be set 
aside as being without jurisdiction, 


It has been urged that the same princi- 
ple should ordinarily. apply to the present, 
attachment. No difficulty would be ex- 
“perienced in applying that principle: if 
the Sub-Divisional Court .at Twante and 
‘the Sub Divisional Court at Kyauktan were 
presided over. by different Judges. But in 
the present case the two Courts were presid- 
ed over by one Judge who sat at Rangoon, 
No doubt, it might appear ridiculous’ for 
-the Judge to transfer the decree to himself 
‘with all the necessary documents, Actually 
the Judge sat in one office and had the 
‘same clerical establishment, The object 
‘of transmitting those documents is to convey 
the necessary information to the Judge of 
the other Court, In the present case there 
‘was no necessity to transmit such in- 
formation because the same J udge sat at 
the same place as Judge of the two Courts. 
Possibly the system of one Judge presiding 
over more than one Court is peculiar to 
Burma and not knownin India, The Civil 
Procedure Code has made .no provison for 
such exigency: Rule.5 of O. XXI says 
where the Court to which a decree is to be 


sent- for execution is situated within the. 


same district as the Court which passed such 
decree, such Oourt shall send the -same 
direct to:the former Court. As the two 
Oourts are situated in the same district and 
if the law, as it stands, is to be literally 
enforced, the Sub-Divisional Judge might 
as well pass the record from -one hand to 
he other. It must be conceded that the 
ymission to make a formal transfer in 
he present case amounts to an irregularity 
ut, ia my opinion, that irregularity is not 


(1) 170. 699; 8 Ind, Dec, (X, s.) 1008 (F, B.), 


MUHAMMAD SADIQ V, KEDDA BARESE, 


“a material irregularity affecting thejurisdic- 
‘diction of the Court. | ry 
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I, therefore, hold that it is not a fit case to 
exercise the powers of revision under g, 115 
seeing that there has been no material 
irregularity accompanied by substantial 
failure of justice, ~ 

The application is dismissed with: costs. 

A. NLA, . Application dismissed. 


LAHORE HIGH COURT. 
Szoonp OIVIL APPEAL NO, 256 OF 1924, 
April 7, 1925. ; 
Present:—Mr. Justice Campbell. 
MUHAMMAD. SADIQ AND OTHERS 
— PLAINTIFFS—APPELLANTS 
versus l 
KHUDABAKHSHANp OTHERS — DAFENDANTE 
| RESPONDENTS. a 
~ Muhammadan Law—Guardianship —Mother's right 
—Da facto guardian's power of alienation.’ 
Under Muhammadan Law mother sis not the 


legal.. guardian of her minor children’ 
bet co's ren s property, [p 


Under Muhammadan ‘Law a person who has charge 
of the person or property of-a minor without being 


Mr. Sagar Chand; for the Appellants, 

Mr. Shamair Chand, for the Respondents. 
-~ SUDGMENT.—In this suit the plaint- 
iffs who are the sons of Musammat Rahi- 
man sued for possession of certain land sold 
by -Musammat Rahiman purporting to act 
as their guardian to one Khuda Bakhsh, 
‘The plaint alleged that the sale -was neither 
for consideration nor for necessity, and also 
alleged that Musanimat Rahiman’ was’ not 
the legal guardian of the plaintiffs, ` l 


- “The defendants were Musammat Rahiman 


and. Khuda Bakhsh, .Musammat Rahiman 
‘admitted the correctnessof the plaint. Khuda 
‘Bakhsh asserted that the sales: were for 
consideration and necésgity and denied the 


4 


kad 


ro gia oe r 
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allegation that Musammat Rahiman was not, 
the plaintiffs’ legal guardian. 

Tne trial Court framed no issue on the 
second point but decided that one of the 
two sales was binding on the plaintiffs and 
the other was not. ‘The trial Court also 
recorded a finding that Musammat Rahiman 
“was a proper guardian of the plaintiffs dur- 
ing their minority, referring to para. 107 
of Willeon’s Anglo Muhammadan Law 
which deals not with guardianship of pro- 
perty but with the question of the custody 
of boys up to the age of 7 and of girls up to. 
- the age of puberty. 

Both parties appealed to the District 
Judge and in their memorandum of appeal 
the plaintiffs distinctly asserted in para. 
3 that Musammat Rahiman was nol their 
lawful guardian. l 

The learned District Judge accepted the 
appeal of Khuda Bakhsh and dismissed 
that of the plaintiffs holding that both sales 
had been directly for the benefit of the 
plaintiffs who were then minors. No specific 
reference is made in his judgment to -the 
plaintifs’ contention that Musammat Rahi- 
‘man-was not their lawful guardian but ‘at 
the-end of the judgment the following 
passage occurs :— < i 

“Musammat Rahiman being the de facto 
- ‘guardian of the appellants at the time of 
the sale was competent to alienate on their 
. 'Þþehalf for consideration and necessity . pro- 
vided it was for their benefit.’ . ` 
`- In Imambandt v. Mutsaddi (1) their Lord- 
shipsof the Privy Council set themselves 
. to: lay: down a definite rule on the question 
of how far and under what circumstances. 
according - to the Muhammadan Law a 
‘mothers dealings with her minor son's 
property are binding on the infant, 


a 


and 
the rule which they declared was “that 
under Muhammadan Law a person who has 
‘charge of the person or property of a minor 
‘without being his legal guardian, and who 
may, therefore, be: conveniently called a 
‘de facto guardian has no power to convey 
to another any right or interest in im- 
‘moveable property which the transferee 
can enforce against the infant; nor can such 
-transieres, iflet into possession of the pro- 
perty under such unauthorised transfer, 
< resist an action in ejectment on behalf of 


MUHAMMAD SADIQ 0. KEUDA BAKHBH. |. 


learned District 
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the infant asa trespasser. If, therefore, the 
parties to the present suit are governed 
by Muhammadan Law the decision of the 
learned District Judge in the passage quoted 
above is clearly wrong. ae | 
It has been argued, however, by Mr. 
Shamair Chand for Khuda Bakhsh respond- 
ent, that under s. 5 of the Punjab Laws 


“Act in. questions regarding guardianship 


the rule of decision is, firstly, any custom 
applicable to the parties concerned, thal 


‘the present parties being Arains they art 


presumably governed by agriculturalcustom 
that under the riwaj- tam of the Ambal 
District as embodied in the answer tc 
question No. 24 on page 13 of Whitehead’: 
-Gustomary Law of the Ambala District 
1921, the mother is by custom the lega 
guardian’ of a minor next after the fathe 
and that this rule applies to all agricultura 
tribes of the district. This raises a ques 
tion into which the lower Courts have no 
entered but of which the- determination i 
necessary for the proper disposal of th 
suit, There has been n0 decision by th 
Judge of para. 3 of th 
plaintiffs’ memorandum of appeal and 
do not agree with Mr. Shamair Chand’ 
contention that this ground must have bee: 
expressly given up before the learned Dis 
trict Judge. _ | 

The lower Appellate Court must decid 
whether Musammat Rahiman was or WE 
not the legal guardian, and if it holds thé 
she was not, a further question may aris 
whether the, plaintiffs are obliged by then 
if any, to the vendee. The decision thé 
Musammat- Rahiman was entitled as ¢ 
facto guardian to alienats the property, 
Hold to be erroneous on the present conten 
of the record and for that reason I accer 
the appeal, set aside the decree of tk 
lower Appellate Court and. order ‘bot 
appeals filed before him to be decided agai 
with reference to the above remarks, Cos’ 
in this Court will follow the event. 

R. L. Appeal accepted; 

A, N. A. Case remanded, 


no 47 Ind. Oas. 518; 45 O. 878; 35 M. D. J422; 
“AGA 


_L. J. 800; 24 M. L. T, 380; 28 O. L. J, 409; ' 


P. L, W. 276; 20 Bom, L. R 


W. N.50; 5 ; i 
91; 9 L, W, 518; 45 LA, 78 


"83 O. W. N. .50; 
~1022; (1919) M.W. N. 
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MADRAS HIGH COURT. | 
ORIMINAL Reviston Cast No, 873 oF 1926. 
OximiInaL Revision Peririon No. 755 
or 1926..- 

May 3, 1927. : 
=- Present:—Mr. Justice Curgenven. 
In re VEERABHADRA PILLAI anp 


OTHERS —AcCasBD— PETITIONERS. 
Penal Code (Act XLV of 1860), ss. 100, 1,1—Right 
of private defence—Use of force to maintain rights, 
legality of Unlawful assembly, what constitutes. 


Parsons who form anassembly for the purpose of: 


defending what they are possessed of and bona fide 
believe they have. a right ‘to, whether ite be 
tangible property or sucha right as that to a supply 
of water are not criminally liable. [p. 658, col 2.], 


Pachkauri v. Queen-Empress (1), Silajit Mahoto v. . 


Emperor (2), Bagh -Singh v. Emperor (3) and Ram 
Nandan Prosad Singh v. Emperor (4), followed. 

Ganouri Lal Das v. Queen-Empress (5), not fol- 
lowed. 


Petition, under ss. 435 and.439 of the Code 


of Criminal Procedure, 1898, praying the. 


. High Court to revise the judgment of the 
Court of. the Sub-Divisional Magistrate, 
Devakottai,in Or. As, Nos. 38and 40. of 1926, 
preferred against the judgment of the 
Court of the Taluk Magistrate, Sivaganga, 
in O. O. No. 161 of 1926. - SE 

Mre. V. L. Ethiraj, for the Petitioners, - 

The Publie Prosecutor, for the Crown.. 


CORDER.—The . ‘petitioners 


` 


bers of an unlawful assembly, - under 
s. 143, ‘Indian Penal Code, by the 
Taluk Magistrate of Sivaganga, and these 
convictions were confirmed .on appeal 
to the Sub-Divisional’ Magistrate of 
Devakottaj, For the purposes of this révie 
sion petition the following facts may be 
accepted. Sevalkanmoi, .to which the 
petitioners belong, is a proprietary village 
and possesses a tank which irrigates their 
lands. The tank is fed by a channel, and a 
dispute arose with the ryots of Thevadia- 
kanom village which is included in the 
_ Sivaganga zemindari.. as to: the right to 
: the supply of water through this channel. 
The latter ryots erected’ a bund, marked 
‘BB. in the Commissioner's plan, which had 
- the effect of diverting the water from the 


Sevalkanmoi tank and leading’ it to Theva- - 


diaknom lands. The'.proprietor of Seval- 
kanmoi sued the ryots of Thevadaikanom 
(0.8. No. 107 of 1925). and obtained a 


decree directing them to remove the ` bund 


BB and restore to its original position AD. 
This was done by a Commissioner, in exe- 
“ gution of the deeree, on 28th and 2th 


ag a 
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54 - in’ 
number ‘were convicted of forming mem- - 
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October, 1925, It may.be noted that; whe“ 
ther by deliberate intention or otherwise, | 


.. the Sivaganga Estate, which was under the 


Court of Wards, was not ‘made a party to 


the proceedings, .Subsequéntly the pro- 


prietor of Sevalkanmoi and some others 
apprehending that the bund as restored 


‘by the Commissionér would be interfered 


with, petitioned the Sub-Divisional Magis- 
trate who passed an order under s. 144, 
Oriminal Procedure Oode, on 28th December, 
1925 prohibiting those ryots of Theva- 
diakanom who:.had -beén parties. to the 
suit from “preventing the petitioners in 
maintaining the original state of the bund.” 


. He declined to pass any such order against 


the Court of. Wards Assistant Tahsildar 


. and some of the estate servants, on the 


grounds that they were, not parties to the 
suit. Matters ‘standing thus, 
February, 1926, a large number of, Seval: 
kanmoi ryots including the petitioners, 
assembled at the scene, armed with sticks 
and spades clearly prepared to exert force 
should occasion arise. Intimation was sent 
to the Police,and a Sub-Inspector marched 
this body of persons to the Police Station, 
disarmed them, released them on bail, and 


. charge-sheeted them under s. 143, Indian 
Penal Oode, . a a 
Ethiraj -seeks to - 


The point which Mr. 
make in revision-of the convictions under 


‘this section is that, granting truth of the 


prosecution case (which indeed appears to 


me to be incontestable) the petitioners were | 
“concerned notto enforce their. right or 
„supposed right.to the supply of water, but 


merely to maintain it; and that mere main- 
tenance of a right by force or show of 
force will not constitute an assembly of 
five or more persons an unlawful assembly, 
The judgment of the léarned Taluk Magis- 


‘trate containsa clear finding that ‘at the 


time of the occurrence the bund was in the 
condition to which the Commissioner had 
restored it. ‘The learned Sub-Divisional 
Magistrate's finding upon. the point is very 
obscure, but if it amounts to holding that 
the petitioners’ - opponents had, after the 


‘execution of the decree by the Commia- 
sioner, restored the bund.tothe line BB, . 


the learned Public Prosecutor is willing to 
concede that. there is nothing inthe evi- 
dence to support this finding: I may take 


it, therefore, that what the petitioners did 


was ta assemble in force with theintention 
of resisting an apprehended attempt on the 
partofthe estate officials or riyat; to inter. 


~ ` 
Wi 
A z A t 
4 


on 25th - 


4 


~ 
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fere with the bund as fixed by the Commis- 
sioner, that is to say, asit originally stood 
before the Thevadiakanom ryots changed its 
site. Now, as against thcseof the ryots 
who had been parties to the suit, the peti- 
tioners had obtained a declaration of their 
right “to have the bund as they wished it, 
and it had been so restored. Itis: true 
that they had not made the estate itselfa 
party, but.it may, I think, be taken that 
even as against the estate they entertained 
a bona fide belief that they were entitled 
to maintain the status quo. Itis further 
clear that the petitioners were in actual 
possession of this right or supposed right 
at the time’ when. the „occurrence took 
place. That being so, there is cleat author- 
ity in support of Mr. Ethiraj's proposition. 
A. common’ illustration of the maintenance 
ofa right by forceis where persons receive 
information that the opposing party is going 


to dispossess them of apiece of land, and ` 


‘collect upon the land in force in order to 
resist such an attempt. An’ example of 
this class of case is: Pachkauri v. Queen- 
Empress (1) where it was ‘held that in such 
circumstances, the accused were justified 
in taking such precautions as they thought 
‘were required, and . in so doing could 
not rightly be held to be members of an 
unlawful assembly. A similar case was 
similarly decided in Stlajit Mahoto v., 
Emperor (2). For an instance of the main- 
tenance by force of a right to a watersupply 


reference may be madeto Bagh Singh v.. 


Emperor (3). A more- extreme case of the 
same kind, where the accused cut a bund 
which, in disobedience to an injunction, 
the complainant's party had constructed, 
was‘decided in the same sense in Ram 
Nandan Prosad Singh v. Emperor (4). The 
Jearned Public Prosecutor has drawn my 
attention to Ganourt Lal Das v. Queen- 
Empress (5) which also related to the forcible 
demolition of a bund which the accused 
considered to be an infringement of their 
rights. The fact of that case may ke dis. 
tinguished from those of the present case 
as they have been distinguished in Pach- 


- (1) 240.686; 1 O. W.N. 423; 12 Tad, Dee. (N. s.) ` 
-1127 i l 


(2) 4 Ind. Ces. 1%; 36 O. 865; 13 C, W. N, £01; 10 


Cr, L. J. 471. 
(3) 8l Ind. Ces, 112; 25 Or. L, J. 625; A.I. R.1925 


Lah. 49. ae 
(4) 20 Ind, Ces, 623; 17 O, W. N. 1132; 14 Cr, LN 


is Penhog v, ARAHMABIN, ` 


63, 
: (5) 16 O, 206; 15 Ind, Jur, 207; 8 Ind, Dee, (N, e.) 


> 8 
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kauri v. Queen-Empress-(1) on the ground 
that when the accused's party arrived in 
force upon the scene their right had 
already been-infringed. Butit is certainly 
true thatthe judgment has not pressed 


“upon the distinction between ‘enforcement’ 


and ‘maintenance’. and clearly lays down 
that to defend aright by force is to en- 
force it. Idonotthink that this view has 
been followed, and if Imay. say. so with 
all respect, I do not find that the paseages 
cited from Dalton’s Justice of the Peace 
and frem Ruesell,.as expounding the Eng- 
lish Law, afford any authority forit. They 
relate to such assertive actsas making a 
forcible entry upon land to which a title 
is claimed and removiug a nuisance in a 
violent and tumultuous manner. 1 prefer 
accordingly to follow the other cases which 
1 have cited, because if appears to me little 
short of self-evident thatin defending wLat 
they are possessed of and tona fide believe 
they -have aright to, whether it be tangible 
property or such a right as that to a supply 
of water, persons who have formed an ag- 
sembly for that purpose do not render them 
selves criminally punishable. - 

I accordingly allow the - petition, set aside 
the eonvictions and sentences, and direct 
that the finesif paid, be refunded, 

V.N.V, ~ moala TT 


A N. A, Petition allowed, 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 4t0 or 1927, 
July 28, 1927. 
Present:—Mr. Justice Sulaiman, 
EMPEROR—Proszcttor ` 
N veTsus 
RRAHMADIN.—Accuszp, 

Criminal Procedure Code (Act V of 1898), s: 188 — 
Impropriety of forwarding to High Court grounds of 
appeal submitted by Police—Revisicn—Misappreciaticn 
of evidence, no ground for interference. 

A prosecuting Inspector submitted to the District 
Magistrate a representation through the Superintend- 
ent of Police expressing his view ibat a case should 
be re-tried and containing’ the grounds for such 
Te-trial. The District Magistrate forwardcd to ibe 
High. Court the record of the case together with tke 
pruna of appeal msde out by the Police, the Suli. 
Divisional Magistrate's explanation and a copy of his 
note with a recommendation under s. 438 of the Code 
of Criminal Procedure that the accused be ordered 
to be bound over: -` ` 

Held, that the Criminal Procedure Ccde aces no! 
contemplate that a representation made by the. Polig 
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to a District Magistrate in the form of a letter `- 


should be taken into consideration by the High 
Court as embodying the grounds for setting aside an 
order passed by a Criminal Court and that the District 
Magistrate acted quite erroneously in treating this 
representation asa part ofa judicial proceeding and 
forwarding it to the High Court. 

Ths decision of a Magistrate which is neither 
illegal nor perverse cannot bs interfered with in 
revision merely because the reasons given by the 
Magistrate for rejecting the prosecution evidence are 
open to objection. 

Oriminal reference made by the Sessions 


Judge, Mainpuri. 


JUDGMENT.—This is a criminal re- 
ference made by the District Magistrate 
and forwarded by the Sessions Judge. 
Brahmadin was prosecuted under s. 110 of 
the Code of Oriminal Procedure. Quite a 
volume of evidence was produced by the 
prosecution and the defence. The learned 
Magistrate who tried the case came to the 
conclusion that though the prosecution evi- 
dence excelled the defence evidence in 
quantity it was not of a convincing nature to 
warrant the accused being bound over. Ile 
accordingly discharged him on the 23rd of 
May, 1927. 

On the 5th of June, 1927, the prosecuting 


Inspector submitted to the District Magis-. 


trate a representation through the Super- 
intendent of Police discussing the evidence 
at greatlength and trying to meet the va- 
rious points mentioned by the trying Magis- 
trate in his judgment. He expressed his own 
view that a re-trial was necessary and then 
enumeratedfour grounds of appeal. On this 
representation the District Magistrate exa- 
mined therecord and madeanote onrecordon 
the 10th of June, 1¥27,expressing his opinion 
on certain points, but. without definitely 
stating that he intended to report 
the matter to the High Court. The trying 
Magistrate took this note to be a report tu 
the High Court recommending the setting 
aside of his order. He accordingly submit- 
ted an explanation. The learned Magistrate 
then forwarded the record of the case ‘to- 
gether with the grounds of Appeal made out 
py the Police, the Sub-Divisional Magis- 
trtrate’s explanation and a copy of the note 
of 10th June, 1927, withtherecommendation 
under s. 438 of the Code of Oriminal ‘Pro- 
cedure that the accused be ordered to be 
pound over.” l 

The Police had brought the case to the 
notice of the District Magistrate possibly 
hoping thatan appeal might be preferred 
on behalfof the Government. Tho sections 
of the Code of Criminal Pracadure do not, 
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however, contemplate that a representation 
made by the Police to the District Magistrate 
in the form of anofficial letter should be 
taken into consideration by the High Court 
as embodying the grounds for setting aside 
an order passed by a Criminal Court. The 
learned District Magistrate was quite wrong 
in treating this representation as a part of 
a judicial proceeding and forwarding it to 
the High Court. 

The note made by the District Magistrate 
on the 10thof June, 1927,cannot be treated 
ag a report to this Court, which it does not 
purportto be. His report is of the 4th of 
July, 1927, but that contains no analysis of 
the proceeding, nor indicates the portion of 
the finding recommended for revision, nor 
states the grounds upon which that finding 
is to be reversed. Itis an incomplete dos 
cument (practically the whole of which has 
been reproduced by me) and is not at all in 
compliance withr. 6 or Chap.2 (10) of the 
General Rules (Oriminal) which lays down 
what a report to the High Court should con- 
tain. 

On the merits too I am of opinion that 
this is nota fit case for interference, The 
Police had represented that the case should 
be ordered to be re-tried because there had 
not been a due appreciation of the weight of 
the evidence on the record. The District 
Magistrate, on the other hand, has recom- 
mended that the accused should be ordered 
by the High Court to be bound over. It 
hasnot been suggested that any evidence 
which was of importance had been excluded. 
The only ground suggested for the exercise 
of the revisional powers of this High Court 
is that thereasons given by the trying Magis 
trate in rejecting the prosecution evidence 
are open to objection. It may be that if 
another Magistrate had tried this case he 
might have come'to a different conclusion, 
But that is not a sufficient ground for order- 
ing a re-trial, much less for ordering 
that the accused should be bound over, 
It cannot be said that the Magistrate has 
committed any irregularity of procedure or 
any illegality or thathis conclusion is neces- 
sarily perverse. Jf the Police can collect 
further evidence against the accused, there 
is nothing to prevent fresh proceedings be- 
ing taken against him in the future. 

I decline tointerfere. Let the record be 
returned. 


A N.A, Reference not accepted, 


-` District Magistrate, 
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MADRAS HIGH COURT. 
CriminaL R&eviston Case No, 890 cr 1926, 
CratuINAL Revision Petition No. 771 

oF 1926. 
a ~ April 26, 1927. 
: ` Present:—Mr. Justice Ourgenvcn, 
- MUHAMMAD AMIRKHAN AND orusrs— 
ACOCEED—~ PETITIONERS 
i versus — 
. MAHALCINGAM. PILLAI AND OTHERS — ` 


. RESPONDENTS. 

. Criminal Procedure Code (Act V of 1898), s. 147— 

_ Order prohibiting use of public strect, whether comes 
anders 147. $ 


A Magistrate has jurisdiction under s. 147, Criminal 


. Procedure Code, to pass orders even in respect of the 
right of passage in a public street. - 

Sudalaimuthwu Chettiar v. Enam Samban (2) and 
Karuppana Kownden v. Kandasawmi Kownden (3), 
followed. 

“ The expression “land or water" ins. 147 does not 
necessarily refer only to private property. 


Petition, under ss, 435 and 439 of the Code 
of Criminal Procedure, 1598, praying the 
“High Courtto revisa the order, dated the 
22nd Ostober, 1926, of the Court of the 
Ramnad, in C M.P. 
No. 88 of 1926, Miscellaneous Case No. 32 
of 1926 on the file of the Court of the Sub- 
` Divisional Magistrate of Ramnad. 
Mr. V.S. Vaz, for the Petitioner. 
Mr. V. L. Ethiraj, for the Respondent. 
The Publice Prosecutor, for the Crown. 


ORDER.—This is a criminal revision 
_. petition.arising out of proceedings “taken 

_ under s. 147 of the Criminal Procedure Code 
in which the ‘question which arose -was 
whether the Hindu community were entitl- 
ed ‘to use acertain street, such user’ being 
resisted by the Muhammadans who live in 
that locality. The learned Snb-Divisions] 
Magistrate found that the street was a 


public one, and the first question raised - 


_ 38 whether-s. 147 of the Criminal Procedure 
. Code has application in such circumstances, 
There is very little case-law upon this 
subject. In Kolandai Nayakanv. Karabudda 
Savudri (1) which was under the old Code, 
application of the corresponding section 
was considered to be open to question. In 
Sudalaimuthu Chettiar v nam Samban 
(2)and Karuppana Kownden v Kandasawmi 
` Kownden(3}, on the other band, it was Leld 
that there was nothing inthe language of 


(NGAM I. J. 183. 

(2) 31 Ind. Cas. 367; 16 Cr. L. J. 767. 

(3) 23 Ind, Cas. 730; 26 M, 233: 15 M. L, T, 250; 
(1014) M, W, N, 304; 15 Or, Lid, 362, 
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the section which precluded its application 
to similar circumstances, In re Narayana 
Taragan (4) related to s. 532 ofthe Code 


:0f 1872, which was draftedin quite differ- 


ent terma, and the decision, therefore, 
affords no guide. I do notfind anything in © 
fhe section as now amended by the >- 
Code of 1923 to render the two decisions. 
which I havereferred to inapplicable. The 
Magistrate has to satisfy himself, that there 
exists: “a dispute likely to cause a breach 
of the peace regarding an alleged right to 
user-of anyland or water as explained in 
s. 145 sub-s. (2) (whether such right is 
Sub- 
s. 2 ofs. 145 merely lays: down that the 
expressiun “land or water” includes build- 
ings, markets, fisheries, crops, or other 
produce of land and rents or profits of any 
such property, That does not in my view 
make the expression “land or water” as 
used in s, 147 necessarily refer only to 
private property though, of course, it 
does necessarily so refer in subs. (1) of 
s. 145. The learned Counsel for the peti- 
tioners has advanced certain other argu- 
ments. with the design of showing that the 
section is not appropriately worded for 
such a case as this, butafter giving them 
due weight I do not feel disposed ta 


differ from the view that has previously 


been taken by this Court. I think, there- 


fore, that. the Sub-Divisional Magistrate was 


not wrong in having recourse to this 
section. 


It is then said that he did not eatisfy him- 


self that a breach of the peace was threaten- 


ed, but Ithink it is clear from several 
passages in his order that he had this 
probable risk in view throughout, and 
although at onestage the parties entered 
into a compromise yet tbe Hindus 
immediately resiled from it and that- 
circumstance cerlainly- does not show that 
the danger of such a breach was absent, 
The actual directions which the Court’ 
gave are contained in paras. 23 and 24 of 
its order, where the Magistrate tays that 
the Hindus must .be allowed to pass 
through the street’ with Mularari, which 


-refers to tLe particular case ofthe proces- 


sion which they wished to take and more 
generally in para. :4,1Letthe Muhammiadens 
are prohibited from interfering in any 
manner with the use by the Hindus of the- 
street. It appears tome that this is an 


(4) 7 M, 4b; 2 Woir.115; 2 Ind, Deo, (N, s.) 620, ` 
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order which can be legally passed under 
s. 147. That section contains a proviso that 
the right asserted must have been previ’ \sly 
exercised, and the Court appears to! 8 to 
have found both generally thatthe Hi tus 
used the street and particularly that’ hey 
had taken -the procession during || he 
previous season. The orderseems to me to 
amount tono more than a finding that. 
the street isa public one and a declaration 
of the ordinary legal rights of the Hindus 
as membersof the public. The order was 


taken up in revision to the District Magis- - 


trate, and he refused to interfere with it. 
I agree with his view and accordingly 
dismiss this petition. 


V.N. V. Petition dismissed., 
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from the cross-examination of Shivanan- 
dan Singh (P. W. No. 1), higaly relevant | 
evidence, which it was desired to lead es to., 
the, alleged existence of enmity between ` 
the complainant and the present applicant, 
was quite wrongly disallowed. Most im- 
portant of all is the consideration that there’. 
was not only a doubt but the actual dis- 
pute between the parliesas to the identity . 
of the bullock alleged to have been seized. 
by the applicant and yet the animal was : 
not produced for identification before the 
witaesses. 
It has been admitted before me by the 
Pleader for the non-applicant that the pre- 
gent conviction and sentence could not, in © 


` 


‘any event, ;stand and all that has been ` 


urged is that a re-trial of the case should be 
ordered. The real question I have, there- 
fore, to decide is whether the applicant is 


‘entitled to. an immediate dcquittal, ‘or 


', . whether a ‘re-trial of the case should be - 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 
CRIMINAL Revision No. 164 or 1927. 

~ August 18, 1927. 
Present:—Mr. Findlay, J. C. 
ZiIBA—AcogsEp— APPLICANT 
Versus l 
EMPEROR AND SHEONANDAN SINGH 
—OoMPLAINANT—Non- APPLICANT. 

Penal Code (Act XLV of 1860), s. 879~-Removal, 
under bona fide claim of right—Conviction for theft, 
whether legal. i : 

Seizure and removal ofa thing inthe assertion of 


a bona fide claimof right will not make the person 
liable for an offence of theft under.s. 379 of the 


Penal Code as the seizure and removal though prov- - 


ed to be illegal cannot be said to be dishonest. 
Suraj Ali v. Arfan Ali (1), followed. 


Criminal revision from an order of. the 
District Magistrate, Nagpur. 

Mr. B. R. Mundlekar, for.the Applicant. 
Mr, A. N. Chorghade, for the Non-Appli- 
cant, < a 
ORDER.—The applicant, Ziba, applies 
in revision: for setting aside the conviction 
under s. 379, Indian Penal Code, and sen- 
tence of a fine imposed.on him by the 
Third,Class Megistrate, Nagpur. On appeal 
the District Magistrate maintained: the 
conviction but reduced the fine to one of 
Rs. 15. i i 

The trialof this case by the Third Class 
Magistrate: has been very badly carried 
through. The record of evidence is careless 
and untidy inthe: extreme and is, in places, 
almost upintelligible. As- would appear 


ordered. © ` 

For my own part, even if we assume that 
the identity of the bullock said to have 
been seized from the complainant (P. .W. 
No. 1), Shivanandan Singh, and that in the 
possession, of the applicant is one and the 
same, I do not think that this is a case in 
which the Criminal Court should have to 
waste more time in trying. It is perfectly 
clear that, if the applicant did seize the 
bullock, or did order his servant to seize 
it, thiswas done in the assertion -of a bona 


fide claim -of right.. The seizure may have 


been illegal, but I do not think there has 
been any proof of the element of dishonesty: 
cf. Suraj Ali v. Arfan Ali (1). Even 
if we assume the complainant's story to 
be true, the fact that one of the two bul- 
locks only was seized, under the circum- 


stances, goes strongly to suggest that. the 


applicant considered he had a bona fide 
claim thereto. That the applicant's action 
was illegal and that he was probably civilly 
responsible. ‘therefor, is perfectly clear, 
but it isequally clear that . the element — 
of dishonesty has not been established. 


The evidence for the applicant strikes me, 


as interested and discrepant, and that for 


‘the compluinant is pérhaps not much. better, 
as either party has taken up an extreme 


position, but it is perfectly obvious that, ` 
at the worst for the applicant, he ‘seized 


r 


the bullock under the assertion of some bona 


fide claim of right thereto. ; 
(1) 36. Ind. Das. 186; 44 0.66; 20 C. W, N. 1270; 
17 Cr, L, Js 450, | 5 : i ? ; 


> 


P 
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As I have said, the case has been tried 
Bo perfunctorily that, in any event,-a re- 
trial would have been necessary. Evidence 
was improperly excluded. The evidence 
recorded is ambiguous in places; the 
Magistrate, although the identity of the 
bullock was in doubt, did not have it pro- 
duced for identification by the various 
witnesses and, in any event, thus the whole 
trial was bad. In my opinion, however, 
the case is obviously onefor the Civil Courts 
and it would be a waste of time to allow 
the parties to fight it out de novo in the 
Criminal Court. The conviction and sen- 
tence passed on the applicant are set-aside 
and the fine, if paid, will be refunded. I 
make no order as regards the custody of 
the bullock supposed to have been restored. 
The parties must fight out this matter 
in the Civil Courts; 


G. R. D, Conviction set aside. 





ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 457 oF 1927. 
July 28, 1927. 

Present :—Mr. Justice Lindsay, Acting 
Chief Justice. 

SUR NATH BHADURI—Accustp— 

’ APPELLANT 


versus 


EMPEROR— Opposite Parry, 

Penal Code (Act XLV of 1860), ss. 192, 194— 
Suborning of false evidence, whether amounts to 
fabrication of false evidence—‘Causing of a cir- 
cumstance to exist’, meaning of—Jury trial—Charge 
to Jury—Address in vernacular read by Government 
Pleader—Procedure, whether illegal—Verdict of doubt 
Direction to re-consider part of a case, legality of 
—Adjournment of case after address, whether im- 
proper. 

The tutoring of a man to givejfalse evidence 
amounts to fabricating false evidence under s. 192 of 
the Penal Code. [p. 663, col. 1.] 

Emperor v. Cheda Lal (2), followed. 

Durga Prasad v. Emperor (1), dissented from. 

There is nothing illegal in adjourning a case after 
the Government Pleader and the Pleader of the 
accused have addressed the Jury and there is no pro- 
vision in law for a fresh address on resumption of the 
hearing. [p. 664, col. 1.] f 

The fact that the Judge's charge tothe Jury after 
being translated intothe vernacular was read to the 
Jury by the Government Pleader does not render a 
trial illegal. [2bid.] 

A Jury returned a unanimous verdict of ‘doubt’ 
and when the Judge asked them their opinion about 
a certain part of the case they admitted that they 
had not considered itand the Judge sent the Jury 
back to consider that part of the case and the Jury 
returned with a verdict of guilty: 
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Held, that there was nothing illegal in the prov 
cedure adopted by the trying Judge, [ibid.] 


Criminal appeal from an order of the 
Sessions Judge, Benares, 

Mr. A. Sanyal, for the Appellant. 

Mr. Uma Shankar Bajpai, Government 
Advocate, for the Opposite Party. 


J UDGMEN T.—The appellant, Sur Nath 
Bhaduri, has been convicted in the Court 
of Session at Benares on a charge under 6. 
194 of the Indian Penal Code and has been 


sentenced to five years’ rigorous imprison- 


ment. The trial was with a Jury and accord- 
ing to what is stated, the Jury returned a 
unanimous verdict of “guilty” of an offence 
under the section just named. 

An appeal from a conviction had after 
trial by Jury is only admissible on points of 
law. The petition of appeal which is before 
me enumerates eight points. They may, 
however, be reduced toa smaller number. 

To put the case briefly, this man Sur 
Nath Bhaduri was charged with the offence 
known as the fabrication of false evidence. 
According to the charge as framed by the 
Magistrate who committed the accused for 
trial, there was only onecharge,namely, that 
this accused had produced a man named Nil 
‘Ratan Banerji before the District Magistrate 
of Benares to make a false deposition con- | 
cerning a case of murder. The charge, how- 
ever,seemsto indicate that two other allega- 
tions were made against the accused, namely, 
that in order to support the false statement 
which was intended tbat this man Nil Ratan 
should make the accused fabricated other 
false evidence, namely, by irducing two 
witnesses named Sita Ram Gond and Shib 
Chandra Mukerji to come forward and 
make false statements, and that the accused 
inordertofurther his intentionin the matter 
of procuring false evidence planted or caus- 
ed to be planted a certain weapon in the 
house of Anant Pergash Thakur. Ido not 
know whether the intention of the Magis- 
trate was that the accused should be indict- 
ed on separate charges. AllI find is that 
this charge is described as a charge with 
one head. 

The substance of the case is as follows: 
—It appears that sometime previous to the 
commission of this offence a Bengali had 
been murdered at Narad Ghat in Benares 
in mysterious circumstances. A body was 
found with the head cut off and this was 
aiterwards identified as being the body of 


one Nagendra Nath Banerji. 
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It is made to appear that the present 
- appellant came into touch with the 
District Magistrate of Benares, Mr. 
Mehta, and that it was suggested to 
the accused that he might find out some- 
thing about this murder. The accused, 
it is said, promised Mr. Mehta that he 
would make enquiries and it was inperform- 
ance of this promise that the offence charg- 
ed is said to have been committed. Some- 
time after his interview with Mr. Mehta it 
was proved that the accused brought for- 
ward this man Nil Ratan who made a long 
statement in which he admitted having 
taken part inthe murder and he incriminat- 
ed two other Bengalis, who according to the 
evidence were arrested. This man Nil 
Ratan was taken into custody and sént to the 
Jail and ata laterstage the two witnesses 
whose names I have mentioned, namely, 
Gond and Mukerji, were put forward in 
order to eorroborate Nil Ratan’s story. Their 
statement broke down and it came out that 
Nil Ratan had been tutored by the accused 
to come forward with a story which was 
eventually found to be false. That is the 
sum and substance of the case against the 
accused Bhaduri. : 
Coming now to the law points which are 
raised in the petition of appeal I take 


points 1 and 2 together, because they amount i 


to a plea that on the facts as stated by the 
prosecution the acuused was not liable to 
conviction under s. 194 ofthe Indian Penal 
Code. The argument is that according to 
the definition of fabrication as contained in 
5. 192 of the Code, the tutoring of a man to 
give false evidence does not amount to what 
the section describes as the “causing of a 
_ circumstance to exist.” 

Inthe course of the trial in the Court 
below a case was cited before the Sessions 
Judge which is to be foundin Durga Prasad 
v. Emperor (1). That was a case decided by 
a single Judge of this Court who seems to 
have been of the opinion, although the 
judgment is not a reasoned one, that the 
auborning of a false witness doss not 
amount to the fabrication of false evidence 
under s. 192. 

I am unble to accept the law as laid-down 
in that ruling and I am confirmed in my 
opinion by the judgment of another learned 


Judge of.this Court which is to be found in. 


Emperor v. Chedda Lal (2). That was a case 


(1) 30 Ind. Cas. 651; 16 Or. L. J. 667. 
(2) 29 A. 351; 4 A. L, J.237; A. W. N, (1907) 107; 5 
Or. L. J. 285, . 
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in which the accused produced a number of 
men before a Court who could not be identi- 
fied by the prosecution witnesses. It fur- 
ther appeared in that case that when the 
accused was asked where the man whose 
identification it was sought toestablish was, 
he pointed out another man who was dis- 
covered to be wearing a false moustache and 
who was not the man whose identification 
was wanted. At page 353* ofthe report Mr. 
Justice Banerji refers to the essential 
elements of the offence of fabricating false 
evidence as described in s. 192 of the Indian 
Penal Code. The first of theseis ‘‘causing 
the existence of any cricumstance.” Mr. 
Justice Banerji was of opinion that the 
accused in that case, Chheda Lal, by placing 
before the Magistrate a person who was not 
his brother Debi and representing that he 
was Debi, caused a circumstance to exist; 
and so whenit is found that the accused, 
after inspiring Nil Ratan with an abso- 
lutely false story of the murder brought Nil 
Ratan before the District Magistrate who 
took down his statement, I am of opinion 
that.in these circumstances the accused 
Bhaduri did cause a circumstance to exist. 
It is, in my opinion, impossible to argue that 
on the facts as they were stated bythe pro- 
secution witnesses and as found by the Jury 
the accused was not liable to conviction 
under s. 194. 

In the third ground a pleais taken with 
regard to that portion of the charge which 
related to the ‘‘planting” of a weapon. It 
is said that there was no evidence on re- 
cord that the appellant planted the weapon 
or caused it to be planted. There again, I 
am unable to accept the argument. There 
was evidence onthe recordfrom which the 
Jury, if they were so minded, could come to 
the conclusion that the accused either placed 
the weapon himself where it was found or 
got someone else to do it. 

In the fourth ground of appeal the pro- 
cedure of the Court below is attacked. Itis 
said that the Jury returned a unanimous 
verdict of “doubt” on the second head of 
the charge and that the learned Judge im- 
properly asked the Jury to retire again and 
re-consider their verdict. I am not quitesure 
what a unanimous verdict of doubt means, 
but from the affidavits which have been 
produced in this Court,it is made to appear 
that when the Judge asked the Jury for 
their opinion about that part ofthe case re- 
lating to the planting of the weapon, the 

*Page of 29 A.—[Ld. ] 
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` foreman of the Jury hesilated and then in- 


formed.the Court. that the J ury had not 
- considered that part of the case and it was 


for this reason that the Jud ge sentthe Jury ` 


back in order’ that that part of the case 
might be considered. It was after this ihat 
_the unanimous verdict of “guilty” was 
returned. Iseenothing wrong in the pro- 
cedure of the Court below. 

Then itis said that the Sessions J udge 
acted contrary to law in adj qurning the case 
_ fora week after the Government Pleader 
and the Counsel for the accused had address- 
ed theJury. Itis said, that this illegal 
procedure has caused failure of justice. I 
do not see how the adjourning of the 
case for a week constitutes any illegality. 


It is inevitable that cases should be ad journ-, 


-ed and in this particular case the hearing 
had to beadjourned for a week on account 
of the intervention of certain holidays and 
because the learned’ Sessions Judge was 
sent off somewhere else for a day or two on 
special duty. There can be no question of 
illegality having arisen in this way. The 
| Suggestion is that by the time the hearing 
was resumed the Jury had forgotten all 
about the arguments and ought to have been 
addressed again. Ido not think there is 


any provision in law for-action of this’ 


kind. 

__ Then it is said that the learned Sessions 
` Judge acted improperly in deliverin g his 
charge to the Jury through the Government 
Pleader. It is, I think, the right course for a 
Judge to charge the Jury himself: but there 
are difficulties in the way of’doing this if 
the Sessions Judge does not happen to be 
sufficiently acquainted with 
language so as to be understood by the 
Jury. In the present case the learned Jud ge 


candidly admits that in view of the techni- 


cal language necessary to describe the 
. offence of fabrication of false evidence he 


did not feel competent’ to address the . 


Jury himself with any confidence that 
they would understand what he was say- 
ing to them. He wrote out a very long 
charge dealing elaborately with all the evi- 
dence and all the points in the case and 
I understand that this, after bein g translat- 
_ ed into Urdu was read tothe Jury by the 
.. Government Pleader. Iam not prepared to, 
say that there was any illegality in this 
. procedure. The important thing is. that 
the réview of the evidence made by the 
. learned Judge should be placed before the 
Juy in a manner which they can under- 
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6 ~ 
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stand and if unfortunately ‘the presiding 
Judge is unable to express himself in Urdu 
with sufficient fluency, he must of necessity 
resort to some other means. I reject this 
plea of illegality. oe < 

Then it is said that thelearned Judge 
misdirected the Jury because he did not 


draw their attention to certain ‘statements 


and circumstances favourable to the case of 
the accused. On this point, all I have to 
say is that I have read the whole of the 


‘evidence which was recorded before the 


Sessions Judge and I have also read the 
entire charge which was delivered by trans- 
lation to the Jury. I do not think it is 


made to appear that the learnéd Judge 


withheld from the Jury anything which. he 
was bound to put before them. It seems 


to me that he has stated the case very fairly 


in the written charge which is upon the 
record, and that being so, I cannot accept 
any plea that there has been any prejudice 
to the accused. ; 
e As for the last plea, which is a plea 
ad misericordiam, I cannot accept any sug- 
gestion that a sentence of five years’ rigorous 
imprisonment, for the concoction of false 
evidence intended to implicate two men on 
a charge of murder. is in any way too 
severe. The learned Judge says he would 
have paesed a'much heavier sentence except 
for the recommendation of the Jury on 
account of the appellant's being in a weak 
state of health. I dismiss this appeal. 
À. N. A. Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CURIMINAL Revision No. 181 or 1927, 
l July 27, 1927. 
| Present:—Mr. Findlay, J, O. 
HABIB MUSALMAN—Accuszrp— 
APPLICANT’ 
VErTsSus 

KMPEROR-- NoN- AppLicant, 

Penal Code (Act XLV of 1860), s. 447 —Crimina 
trespdss—Bona fide'belief in title—Failure ‘to prove 
title—Conviction, whether legal—Damages in civil suit, 

whether assessable. MEA | 
a person entertained a belief in good faith- 
that he was entitled tc the possession of the land, 
on which he is accused of having trespassed, his 
entry would constitute a trespass on the land, for 
which, if he failed to prove his title, he would be 
answerable in a civil suit, but he would not be 
liable to be convicted of the offence of criminal 
trespass under s. 447 of the Penal Code, But if the 
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circumstances .are such that he could not have 
entertained a belief in good faith that he was’ en- 
titled to the possession of the land, the obvious 
inference is that he intended either to insult, annoy 


or intimidate the occupant and he would be guilty. 


of criminal trespass. l 

Motilal v. ILmperor (1), distinguished. 

Criminal” revision against a judgment 
of the Magistrate, First Class, Chhindwara, 
dated the 1lth May, 1927, in Oriminal Ap- 
peal No, 86 of 1927, BE 

Mr. A. Razak, for the Applicant. 

ORDER.—The applicant, Habib Musal- 
map; 
under s. 447 of the Indian Penal Code and 
fined Rs. 15. i 

The facts of the case are sufficiently 
clear from the lower Courts’ judgments 
and need not be repeated here. The Pleader 
for the applicant has urged that there is no 
materialon which'to impute tothe applicant 
a design to annoy the complainant Chamra 
by his forcible ‘entry on the field. It is 
urged that he made. such entry under a 
bona fide belief that he was entitled to 
enter upon the field and to cultivate it, 
and the decision in Motilal v. Emperor (1) 
has been relied on in this connection, I 
may at once point out that an important 
difference in the facts arises in the latter 
case, In it, the learned Ohief, Justice and 
the Justice concerned held that the com- 
plainant, Kanhaiyalal, was not in actual 
physical possession of the house at the mo- 
ment the trespass was committed. Here, the 
facts are very different. The complainant 
was in possession as a tenant under a legal 


lease and had paid nazrana for the land: 


and had duly been paying rent theréfor, 
It is true that formal posseasion had been 
given to the decree-holder, now represent- 
ed by Habib in the. present proceeding 
(vide the receipt, D-1), but that possession 
was clearly only proprietary possession, 
and not possession asa tenant, so long as 
Chamra's lease stood good. > 


In'the present case, however, there is a`. 


definite finding by the First Class Magis- 
trate who tried the appeal that Chaitram 
had simply been employed by the appli- 
cant to get possession from Chamra by 
arbitrary means. instead of by resorting 
to the Civil Courts. This finding I see 
no cause -to disturb. This fact, in itself, 


is sufficient to distinguish the present case- 


from the Allahabad case quoted above. It 


(1) 88 Ind. Cas. 1049; 47 A. 855; 23 A. L. J.. 679; I. 


R, 6 A. 132 Or.; A. L R: 1925 All. 540; 26 Or. L. J. 


HABIB MURALMAN 9, HMPRROR. 


sent-where criminal 


has been convicted of an offence - 


665. 
seems to me that the principle to be ape 
plied in determining a case like the pre- 
trespass has been 
committed-is as follows: — 

If the applicant entertained a belief in 


‘good faith that he was entitled to the 


possession of the land, his entry on it 


-would constitute a trespass on the land 


for which, if-he failed to prove his title, 
he would be answerable in a civil suit, 
but would not be liable to a criminal 


. charge. If, on the other hand, the circum- 


stances were such that he could not have 
entertained a belief in good faith, that 
he was entitled to cultivating possession 
of the land as against the complainant, 
then it seems' to me that the obvious in- 


Terence is that he intended either to in- 


sult, or annoy, or intimidate the complain- 
ant. In the latter event, the conviction 
would be proper. Ver" 4 

It is true that the ultimate ‘object of . 
the applicant was to obtain possession of 
the land either on his own behalf oron 
behalf of the decree-holder, but in an 
extreme case like the present, the appli- - 
cant must be presumed to have -intended 
the obvious intermediate results‘ which’ he 
knew would happenin the natural course 
of events, if he persisted in his main in- 
tention. On the finding of fact arrived 
at by the First Class Magistrate in: his 
appellate judgment—a finding which I see 
no reason to disturb—there can in the pre- 
sent case be no doubt, but that-the ap-. 
plicant knew. he was taking a short and 
illegal cut towards obtaining cultivating 
possession of the field instead of the 
lengthier and more elaborate process of 
resorting to the Civil Court. In. those 
circumstances, [am satisfied that all the 
elements. of criminal trespass were present 
in this case and I ‘dismiss the application 
without notice to the Crown. 

G. R D. Application dismissed. 

A, N. A. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
- CRIMINAL Revision APPLICATION No. 121 
or 1927, 
July 21, 1927. 
Present:—Mr. Percival, J. C., and 
Mr. Aston, A. J.C, 
ALI MAHOMED—Accuspp—APPLICanT 
. VErou3 -> 
EMPEROR tarovuce ISMAILKHAN MIR 
AZAMKHAN— OPPONENT. 

Mussalman Wakf Act (XLII of 1923), ss, 8 to 6, 10— 
General Clauses Aot (X of 1897), s.°8 (87)—Criminal 
Procedure Code (Act V of 1898), ss, 4 (0), 29—Offence 
under Mussalman Wakf Act—Jurisdiction of Magis- 
trate—‘Offence,' definition of. 

An offence under s, 10 of the Mussalman Wakf 
Act of 1923 is an ‘offence’ within the meaning of 
s. 4, sub-s. (o) of the Criminal Procedure Code and 
s. 3, cl. (87) of the General Clauses Act and is, 
therefore, triable not by the District Judge, 
but by any Magistrate under the provisions ofs. 29 
of the Criminal Procedure Code. [p. 667, cols. 1 & 2.] 


Application to revise an order of the 
City Magistrate, Karachi, dated the 23rd 
May, 1927. 

Mr. Srikishendas H. Lulla, for the Appli- 


cant. h 
Mr. Hatim B. Tyebji, for the Opponent. 


Mr. C. M. Lobo, Acting Public Prosecutor, 


for the Crown. 


JUDGMENT.—This is an application 
for the revision ofan order of the learned 
City Magistrate, Karachi, returning a com- 
plaint under s. 10 of the Mussalman Wakf 
Act (XLII of 1923) with aremark that the 
complainant should, in the first instance, 
complain to the Judicial Commissioner who 
would, if he thought proper, order a com- 
plaint to be filed in a Criminal Cqurt. 

Under s.2(b) of the Mussalman Wakf 
Act the word “Court” is defined as mean- 
ing in that Acb "The Court of the District 
Judge.” 

Mr. Srikishindas Lulla who appears for 
the applicant has very ably argued the 
application and has invited our attention 
to various sections of the law and to certain 
provisions of other Acts. Section 3 of the 
Mussalman Wakf Act imposes an obliga- 
tion on the mutawalli to furnish a state- 
ment to the Court containing the par- 
ticulars thereinlaid down. Under s. 4 of 
the Act the duty is imposed upon the 
Court when such a statement has been 
furnished to cause notice of the filing 
thereof to be affixed in some conspicuous 
place in the Court-house and to be publish- 
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ed in such other manner as may be prê- 
scribed and thereafter any person can 
apply to the Court for the issue ofan order 
requiring the mutawalli to furnish other 
particulars. Ifa Courtis satisfied that fur- 
ther particulars are necessary,’an order is 
served onthe mutawalli requiring him to 
furnish the particulars within the time 
directed by the Court. Section of the Act 
provides for the furnishing of a statement 
of accounts and s., 6 requires that every 
statement of accounts before itis furnished 
to the Court shall beaudited. Section 10 
provides a penalty for the breach of the 
requirements laid down in ss. 3, 4, 5 or 6, 
Under this section any person who fails 
to furnish a statement of particulars or 
statement of accounts or furnishes the 
statement which he knows orhas reason te 
believe to be a falsestatementor a statement 
which has not been audited is punishable 
with fine which may extend to Rs. 500 or in 
the case of the cecond or subsequent offence 
with fine which may extend to Rs, 2,000. 

Mr. Lulla has argued that the Oriminal 
Court has jurisdiction, inter alia, because 
the words “offence” and “punishable” are 
used ins. 10. He has drawn our attention 
to s. 45 of the Guardians and Wards Act 
(VII{of 1890) where the wording is “shall 
be liable’ by order of the Court to fine 
not exceeding Rs. 100” and it issuggested 
by Mr. Lulla that where Civil Courts exact 
a penalty the Legislature usesthe word 
“Jable” but where Criminal Courts exercise 
jurisdiction the word “punishable” is used. 
lt has, however, been brought to my atten- 
tion that in many sections of the Indian 
Penal Vode, wherea sentence of imprison- 
ment isimposed the phrase ‘and shall 
also be liable to fine’ isalso added. 

I do not think that any inference is 
necessarily to bedrawn from the use of 
the word “punishable” instead of the 
word “liable”. It seems to me, however, 
that Mr. Lulla’s argument with regard to 
the word “offence” is on a very different 
footing. The word “offence” has been defined 
in s.4 sub-s. (0) of the Criminal Procedure 
Code as “any act or omission made punish- 
able by any law for the time being in 
force” and the General Clauses Act (X of 
1897) in s. 3 cl. (37) defines “offence” ın the 
Game manner. Itis also provided in that 
Act thatthe definition applies tofurther laws 
so far they are not repugnant to the mean- 
ing ins.3 cl. (37). There does not appear 
to be any thing in the Mussalman Waktf 
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Act (XLII of 1928) whichis repugnant to 
the definition of an offance contained in 
the Gsneral Clauses Act and in the Ori- 
minal Procedure Cole. Sectioa 29, there- 
fore, of the Code of Criminal Procedure 
determines the Court by which the offanca 
provided ins. 10 is to bə tried. And s. 
29 provides that when any Court is mən- 
tioned under any other lawas the Ocurt 
for trial, the offences under that law shall 
bs tried by such Court. But where no 
Oourt is mentioned, it may bs tried sub- 
ject to any other provisions of the Crimi- 
nal Procedure Code by any Court consti- 
tuted under the Code by which such 
offence is snown in the 8th column of the 
Second Schedule to be triable. As the 
Mussalman Wakf Act contains no provi- 


sion regarding the Court by which offences : 


uoder s. 10 are tobe tried; s. 29 of the 
Criminal Precedure Code referred toin the 
8th column of the Second Schedule shows 
that the offences could betried by any Magis- 
trate, e 
Mr. Hatim for the defence has based an 
argument on the suggested inconveniences 
which would arise 
jurisdiction to try cases under the Mussal- 
man Wakf Act. I[tissuggested that ques- 
tions such as the nature of a Wakf and 
the accounts to befurnishei under the Act 
are not questions for the trial of which 
the Court of a Magistrate provides a suit- 
able forum, Mr, -Hatim contends that 
s..10 should be read with all the other sec- 
tions of the Act just as in a ease cited 
by Mr. Lulla, namely, R. v. Tyler (1), in- 
ferences were drawn from earlier sections 
of a Statute. The law in England, however, 
seems to mato havery different from the 
law of Criminal Procedure in Indiar Here 
we are governed by the Uriminal Procedure 
Code, and [think a very much stronger 
case would have to be made out than can 
be made with regard to the Mussalman 
Wakf Act, for holding that the word 
“offence ins. l0of that Act does not come 
within the definition of the word “ offence " 
in the General Clauses Act andin the Crimi- 
nal Procedure Code. Even if we consider tha 
Mussalman Wakf Actin the lightof R. v. 
Tyler (1) it seems to me clear that the 
intention of the Legislature was that the 
infringements of. the obligations contained 
in the Mussalman Wakf Act wera to be 
regarded as punishable offence rather 
. me (1802) 2 Q. B. 588; 61 L. J. M. O. 38; 65 L. T. 682; 
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than mere breaches which could be com- 
pənsated for by.a mere payment of money, 
Taking all the circumstances into COn- 
sideration, we. are of opinion that the 
learned City Magistrate clearly has juria- 
diction to take cognizance gof an offence 
under s. 10. There is no provision In the 
Act making it necessary thata complaint 
can only lie on a complaint or with the 
sanction of the Judicial Commissioner. 
We, therefore, return the complaint to 
the learned City Magistrate, Karachi, for 
disposal according to law. . 
ALN. A. Order accordingly. 


MADRAS HIGH COURT. 
ORIMINAL AppgaL No, 140 op 1927, 
(ORIMINAL Raviston Oase No. 245 op 1927, 
(TAKEN uP Case No, 8 or 1927.) 
June:17, 1927, 

Present;-—Mr. Justice Ramesam and Mr. 
-Justice Jackson. 

MANIARA KUPPATHAN alias KUPPAN 
ACCUSED—APPELLANT 
versus 


_. EMPEROR-—RESPONDENT. 
Criminal Rules 
Confession recorded by Village Magistrate, whether 
evidence—Rule against recording confession, whether 





196, Criminal Rules of Practice, effect of. 
Rule 195 of the Criminal Rules of Practice which 
from reducing to writ- 


con- 
fession by an: accused person to the Village Magis- 
trate is not inadmissible in evidence. [p. 668, col, 


“The whole object and policy of r. 1 


Rules of Practice, is that a Magistrate shoul : 
himself that there is ee ould satisf 


; i [p. 668, col. 2] 

ppeal against an order of the i 
Session of the North Arcot Division yes 
No. 43 of the Calendar for 1926, 

Mr. P. Veeraraghava Ayyar, for the 
Accused. : 
The Public Prosecutor, for the Crown. 

J UDGMENT.—The accused in thig 
case has been convicted by the Sessions 
Judge of North Arcot for having murdered 
his wife Chinnamma. The accused is a 
barber, but the deceased was an Adi 


_ Dravida, She was previously married and 


668 - 
‘after having been: abandoned by her hus- 
band was married by the accused and had 
‘been abandoned by him3 months before 
her death. There is the evidence of two 
witnesses for the actual occurrence, P. We, 

‘Nos. 5and 10. Prosecution Witness No, 9 
' is a child of 7 years who was related to 
-the deceased as her neice. There is no 


P., W.No.5 or that of P. W. No. 10. But 
apart from the evidence of there two wit- 
‘nesses there are confessional statements 
made by the accused. The lst statement 
he, made is Ex. N tothe Village Magis- 
trate on the 3rd of November. 

The learned Vakil forthe accused drew 
our attention to r. 195 of the Criminal 


Rules of Practice which prohibits Village, 


Magistrates from reducing to writing any 
confession or statement whatever made by 
an accused person after the Police Investi- 
gation had begun. The evidence of the 
Sub-Inspector of Police (P. W. No. 3) shows: 
that the investigation. began on the 2nd 
November. But it is not clear whether 
the Village Magistrate knew. this fact 


and, therefore, it is difficult to say whether. 


the Village Magistrate was acting in dis- 
obedience of any rule. But „apart from 
whether he was obeying or disobeying a 


. departmental rule, the effect of r. 195 is- 


not to make Ex. N inadmissible in evidence. 
It is not a ruleof law but merely a rule. 
for the guidance of Village Magistrates, 
‘Under the law of evidence Ex. N. is ad- 
missible. Then again we have Ex. A the 
confession made before the joint Magistrate 
of Tirupattur, who is P.W. No 1.. The 
learned Vakil for the accused drew. our 
attention to r. 196 (2) of the Criminal 
‘Rules of Practice which runs thus :— 
- “Before recording the statement the Magis- 
trate shali question the accused in order 
to ascertain the’ exact circumstances in 
which his confession is made and the 
extent to which the Police have had re- 


lations with the accused before theconfession. ' 


is made.’ Exhibit A stows that before 
the confession was taken the Magistrate 
put bim this question “Do you understand 
that you are at liberty to make a ‘confes- 
sion or not as you like and are you aware 
that there is no necessity or compulsion 
on you to make any such statement or 
confession whieh may be used in evidence 
against you?” We think this question satis- 
fies the spirit of r. 136 (2), but it is argued 
that.there is no reference to the Police 
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and the question does not expressly call 
the attention of the accused to the rela- | 
tions which the .accused had- with the. 
Police. As samples of the questions which 
the Magistrate might put, r. 196 (2) men- . 
tions the following: 

(a) When did the Police first question 


. you ? 
reason to disbelieveeither the evidence of | 


(b) How often were you questioned by 
the Police ?. o 

(c) Were you detained anywhere by the 
Police before you were taken formally into 
custody and, if so, in what circumstances ? -: 

(d) Were you urged by the Police to 
make a confession ? ~ . 

(e) Hava you been ill-treated in any way 
by the Police ? 

These specimens of questions suggested 
in the Criminal Rules: of Practice as 
questions, that might be put to the accused 
seem to be leading questions suggesting 
torture or other ill-treatment by the Police 
and it seemsto be: undesirable to put such 
questions intheform mentioned in the rule, 
The whole object and policy of r. 196 is 


that a Magistrate should satisfy himself 


that there is no compulsion by the Police 
or ill-treatment soas to raise the suspicion 
that the statementof the accused is-not 
a voluntary statement and so long as the 
spirit of the rule is satisfied it is undesir- 
able that questions should be putin this 
form showing a total want of trust in the 
Police. In the present case the question 
put by the Magistrate, we think, satisfies 
the rule, and the fact that the ques- 
tions were not put in the form sug- 
gested by the rule does not make the 
statement, Hx. A, less valuable. At the 
end of Ex. A the Magistrate notes “I have 
explained to Kuppan that he is not bound 
to make a confession and that, ifhe .does 
so, any confession he may make may be used 
as evidence against .bim, and I believe 
that this confession was voluntarily made," 
Lower down in the questions wa have an- 
other question by the Magistrate, why do 
you make this confession now? and the 
answer is ‘Il didit out of my excess ‘of 
anger. So I want to confess’. Taking 
the wholeof Ex. A, we are satisfied that 
there is nothing defective in it; and we 
doubt whether r. 196 should bs obeyed 
to the letter. Before the Sessions Judge 
the accused has retracted his confession; 
but, having regard to the other evidence 
and his earlier confessions, we do not 
attach any weight to this retraction. 
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Tha motive forthe offence seems to be 
that the deceased had unlawful ‘relations 
with other men at other times, but it is 
not suggested that anything happened on 


ths day ofthe offence. The evidence about l 
her bad conduct is too general, even taling - 


the accused’s statements, Exs. A and N. It 
is highly doubtful whether evidence of 
this kind justifies a Sessions Judge in 
- not imposing the extreme penalty._ The 

statamant, Er. N, shows that the accused 
was waiting at a place which deceased 
had to pass'and thus the murder was pre- 
moaditated. Weare not abls to follow the 
Sessions Judge when he says that the 
murder is not premeditated. Bat seeing 
that the learned Sessions Judge has not 
thought fit to impose the extreme penalty 
and seeing that some time has elapsed, we 
are not prepared io alter the sentence now. 
“The appealis dismissed.:: 
VNF. Appeal dismissed. 
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' Gouband v. Wallace (1)and Savery, Lid. v. World 
of Golf, Ltd. (3), followed. 


“Where on a prosecution for infringement of copy- 
right unders. 7of Act Il] ‘of 19i4, the Court ac- 


- quitted the accused holding that on account of non- 


payment of registration charges under s. 18 of Act XX 
of 1847 which was‘in force at the time of the dirst 
issue of the book, there was no copyright in the book : 

Held, that since the Court had proceeded on a 


‘wrong view ofthe law, and the matter was of great 


importance to the petitioner in his position as author 
of the book, whichif the judgment stood would be 
pirated by another who wauld secure the gains that 
ought legitimatély to go to the petitioner, the order 
of acquittal must be set aside. [p. 670, col. 2.] 


Petitions under ss. 435 and 439 of the 


. Code of Criminal Procedure, 1898, praying 


the High Court to revise the judgments of 
the Court of the Joint Magistrate, Rajah- 


mudry, in O. Cs. Nos, 27, 28, 29 and 30 of 


1926, respectively. ies 
Mr. Ch. Raghava Rao, for the Petitioner, 


Messrs. V. Govindarajacharit and K. L, 
Narasimha Rao, for the Respondents, - 


Mr. J. C. Adam Public Proseeutor for 
the Orown. — Fg 


J UDGM ENT.—These are petitions 
presented against orders of acquittal of the 


‘gounter-petitioners in the matter of offences 


under s.7 of the Copyright Act IIIf 1914 


-.on the ground that the lower Court has 


MADRAS HIGH COURT. 
OxtuinaL Revision Cases Nos. 916 ro 919 
oF 1926. 
(Criminar Revision Peririons Nos, 792 
. To 795 oF 1926. 
; July 27, 1927. 
Present:—Mr. Justice Wallace. | 
BALANTRAPUR VENKATRAO— 
CoMPLAINANT—PETITIONER 
Versus 5 : 
VALLURI PADMANABHA RAJU. 
AND OTHESS—Acoase0— RESPONDENTS. | 
- Copyright Act (XX of 1847), ss. 14, 18:-—Copy- 
right Act (III of 1914), s. 7—Omission to register under 
s. 14 of Act of 1847, whether debars prosecution for 
_ infringement of copyright under Act IIT of 1914— 
Criminal Procedure Code (Act V of 1898), s. 489— 
Acquittal on erroneous view of law- Revision—Inter- 
ference. : l - 


Failure’ to pay the registration charges under 


ss, 14 and 18 of the Copyright Act XX of 1847 does. 


not deprivea person of his copyright altogether. 
It jis only the right to Sue under that Act that is pro- 
hibited if the registration fee has not been paid. [p. 
670, col. 2.) 

Omission to ragister under the Copyright Act XX 
of 1847 doesnot bar the institution of proceedings 


under the later Copyright Act of 1914. [p. 670, col, 1.] _ 


erred seriously in its view of the law, 
The facts necessary for the disposal of 
these cases are that the petitioner. published - 


- in 1906 and 1908 in two parts a book of 


Folklore Stories in Telugu containing in 
ali 64 tales. So far as. appears, the collec- 
tion.aud form of presentation of these tales 
and the languagein which they weretold | 
was original.. In 1914 he. published a 
second edition which was to all intents and 


. purposes a re-print of the first. In 1925 


the counter- petitioners published and sold 
the same set of tales in almost the same 
language and order. The petitioner con- 
tended before the lower Court that they had 
thereby committed offences under s. 7 of 
ithe: Copyright Act, having infringed his | 
copyright book. . The counter-petitioners’ 
defence was that the bock publishéd and 
sold by, them was a re-print of abook by one 
Ranganatha Racand that they werenot aware 
of the petitioners book or whether Ranga- 
natha Rao’s book was notan infringement 
of the petitioner's copyright. It-was also con- 
tended thatthe petitioner had no copyright 
whatever leftin his book,. first, because it 
was not original, and second, because he had 
not paid the regis‘ration fee, 


670 

Now on the first point the lower Court 
has not come to any very definite conclu- 
sion, butI gather that it was ofopinion 
that the patitioner’s book was an original 
compilation and, therefore, prima facie it 
was a work in which the pstitioner possess- 
ed copyright. On the sscond point the 
lower Court has agreed with the counter- 
petitioners’ argument and that finding is 
attacked here. The ground on, which the 
finding is based is that, .when the first 
edition of the work was published, the 
Copyright Act in forca was Act XX of 1847, 
which was to some extent modified or en- 
Jarged by Act XXV of 1867. Under the 
latter Act, s. 18, a payment of Rs, 2 was 
necessary. to constitute entry in the Govern- 
ment catalogue of books as entry for the 
purpose of copyright under Act XX of 
1847. Under s. 5 of this latter Act the 
proprietor of a copyright may have his 
book registered in the Registry Book for a 
sum of Rs. 2, and under s. 14 of that Act 
“No proprietor of copyright shall main- 
tain, under the provisions of this Act, any 
action or suit at law or in equity, or any 
summary proceeding in respectof any in- 
fringemoent of such copyright, unless he 
shall, before commencing such action, suit, 
or proceeding, have caused an entry to be 
made inthe book of registry...;provided 
_ always that the omission to make such 
entry shall not affect the copyright in any 
book, nor the right to sue or proceed in 
respect of the infringement thereof, except 
the right to sue or procsed in respect of 
the infringement thereof under the provi- 
sions of this Act.” 

It seems perfectly clear from this proviso 
that it applies only to actions taken under 
the provisions of that Act. That Act was 
repealed by Act III of 1914, and the present 
action was not taken under the provisions 
of Act XX 041817 but under the present 
Act. Iam, therefore, unable to see how the 
lower Oourt can come to the conclusion 
that the present action is not maintainable 
because the petitioner has not paid the 
Rs. 2 which he would have had to pay had 
Act XX of 1847 still been in force. l 

This view is the view adopted in a cas 
under the English Copyright Act reported 
as Gouband v. Wallace (1). The counter- 
petitioners referred me to a case {Evans v. 
Morris (2), but no reasons are set out in the 
notes in that case. Inacase Savory, Lid, 

(1) (1877) 36 L. T. 704; 25 W. R. 604. 

(2) (1913) W, N 58, 4 
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v. World of Golf, Ltd. (3), under the allied 
Fine Arts Copyright Act, the view is express- 
ed that mere failure to register does not 
deprive aa artist of his copyright. This 
appears to me to be a correct and reason- 
able view. The lower Court ssems tó think 
that failure to make the payment deprives 
the petitioner of his copyright altogether, 
I should besurprised if the Legislature had 
laid down any such proposition, and in fact 
the proviso to s, 14 of Act XX of 1847 
definitely states the contrary. It is only 
the right to sue under that Act that is 
prohibited if ths registration fee has not 
been paid. 

The lower Court has, therefore, procaeded 
on a fundamental misconception of the law. 
This procedure about payment of fees has 
no place in the present Act, and, therefore, 
the only question the lower Uourt had to 
consider was whether the counter-peti- 
tioners had committed an offence under s. 7 
ofthat Act. Under that Act the petitioner's 
copyright, which the lower Court, prima 
facie, found to exist,in him, will still sub- 
gist since it enures at least for his lifetime, 
So the real question for the lower Court 
was whether the counter-petitioners had 
knowingly made for sale and sold infring- 
ing copies. There are two points here to 
be decided, on neitherof which has the 
lower Court given any definite pronounce- 
ment, first, whether the petitioners copy- 
right work has been infringed by the 
counter-petitioners, and, secondly, if so; did 
the counter- petitioners infringeit knowing- 
ly. The lower Court's judgmentis vitiated 
throughout by its mistake of law from 
which it concludes that petitioner’s copy- 
right no longer subsists and, therefore, the 
counuter-petitioners have not committed any 
offence. The cases, therefore, have not been 
fairly heard and tried. ` 

It is urged that there is no sufficient 
ground for setting aside an acquittal. But 
ing case where the Court has proceeded on 
a wrong view of the law, and where the 
matter is, as no doubt it is, of great import- 
ance to the petitioner in his position as 
author of this book, which, if this judgment 
stands, will be pirated by another who will 
secure for himself the gains that ought 
legitimately to go to the petitioner, I think 
it is necessary that there should be a fresh 
trial. J, therefore, order are-trial. In this 
ye-trialthe matter of confiscating the copies 


(3) (1914) 2 Ch, 566; 83 L. J. Ch 824,11 L T 209; 
688. J. 707, 


~ 
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will also be re-opened since the whole case 
is now re-opened.. The lower Court in’ 
refusing to confiscate these copies has 
rested its order on its erroneous view that 
the petitioner no longer possesses any copy- 
right, which, as I have said, cannot be 
supported. All the four cases are, 
directed to be sent back for retrial, I 
reverse the decisions in all the four cases 
and direct a re-trial by the Joint Magistrate 
of Rajahmundry. 

VIN. V, Order set aside; . 

Case remanded. 


§ 


SIND JUDICIAL COMMIS-. 
SIONER’S COURT. 
ORIMINAT, Rererenos No. 116 oF 1927. 

July 19, 1927. sO 
Present:--Mr. Pereival, J. C., and 
Mr. Aston; A. J. ©. 
EMPEROR— PROSECUTOR 

i persus 


AMIR BUX—<AcoosED. 


Penal Code (Act XLV of 1860), s. L11—Criminal. 


Procedure Code (Act V of 1898), s, 262 (2)—Offence of 
cattle-theft in Stind—Deterrent sentence, necessity 
of—Summary trial undesirable. : 


A case of cattle-theft in Sind should not be tried. 


summarily, as it is necessary in view of its pre- 
valence on a large scale, that deterrent sentence 
should be imposed. | % 

Reference by the District Magistrate, 
ee Sind Frontier, dated the 13th May, 
1927. ` 

Mr. C. M. Lobo, Acting Publie. Prosecutor, 
for the Orown. -i Mi ; 

Mr. Thakursing Lalsingh, for the Accused. 


JUDGMENT.—This is a reference by 
the learned District Magistrate, Upper Sind 


Frontier, forwarding the record and pro- | 


ceedingsin the case of Amir Bux alias 
Mahomed Bux together with an extract 
from a summary register with a recom- 


mendation for enhancement of the sentence | 


or for setting aside the, conviction and 
ordering -re-trial of the accused for the 
offence of stealing a bullock. 


It appears that the complainant's bullock , 


was stolen on the night of February 22nd, 
1927. The complainant made enquiries and 
ascertained that his bullock had been secur- 
ad by the Police at Jacobabad Thana, He 
proceeded to Jacobabad and recognised 
his bullock, The learned Firat Clase, Magis- 


‘avbiadr v, AMIR BOs. 


therefore, - 


‘far as the Criminal .Procedure 
concerned the learned Magistrate had 


“Sind and that 


‘learned District Magistrate is correct. 


< -èl 
trate, fJacobabad, by whom the accused 
was tried štried the offence summarily. The 
accused pleaded guilty to an offence under 
s. 41], Indian ‘Penal Code. He was. con- 
victed on hisplea and sentenced tó undergo 
rigorous imprisonment for three months. 
It is conceded by- Mr. Lobo, the Acting 
Public Prosecutor, that the learned Magis- 
trate's order was technically correct. So 
Code iá 


jurisdiction to try the case summarily and 
the maximum sentence which could be 
inflicted was restricted -by 8. 262, cl. (2) 


to a sentence of three months’ rigorous 


imprisonment. Atthe same time; the learn- 
ed District Magistrate draws attention to 
the fact that cattle theft is the curse of 
it ig undesirable in the 
public intérest: that cases of cattle thefts 
should be tried summarily in this Pro- 


vince. 


T am of opinion that the view of the 
| In 
a place where cattle-thieving isso preva- 
lent and where offences of cattle-theft so 


-often go unpunished, itis necessary that 


deterrent sentences should be imposed, 
And it seems to me that a Court which 
decides to try, a case of cattle-theff sum- 
marily is not exercising its discretion in 
a proper manner. We have no power, in 
my opinion, to enhance the sentence in 
view of the provisions of s. 262, cl. (2), 
But in the interests of justice, I think, it 
is necessary to set aside the conviction and 
order the re-trial of the accused, 

We accordingly set aside the conviction 


"and sentence of the learned Magistrate, 


and remit the case tothelearned District 


Magistrate, Upper Siad Frontier, who will 


order the case to betried by such Magis- 
trate as he may select. 
The punishment which the accused- hag - 


‘undergone and the period spent as an 


under- trial prisoner will bs taken into 
consideration by the Court which tries him 


in the event of his being convicted. 


The accused should be released on the. 


same bail, namely, of Rs, 509 with onesurety’ 
- in the like amount, < ; ; 


P. R, As o Re-trial ordered, 


P 


` 672. i ABDUL: RAHMAN, Ý EMPEROR. 


. SIND JUDICIAL COMMIS- 
SIONER’S COURT. , 
CkIMINAL Ravision APPLICATION No, 157 
. oF 1927, 
August 28, 1927. 


| Present:—Mr. Percival, J. C., and Mr. Aston, 
A.J,O 


“ABDUL RAHMAN—Accussp—A ppLicant 
- © yEersiuUs - l 


TMPEROR-—OPPOSITB Party. 
- Penal Code (Act XLV of 1860), s. 426—Mischief, in- 
gredients of—Physical change in composition or form, 
whether necessary—Change in value, effect of— 
Omission to switch on electric lights, whether amounts 

mischief. . I T 
. Mere teste to give light toa house -by failing 
to switch on the light does not constitute the offence 
of mischief under s. 426, Penal Code. - 

The “change” referred to in s. 426, Penal Code, 
means physical change in composition or form; a- 
change in value is not sufficient to constitute mis- 
` chief. Sk oe : 

King-Emperor v. Moti Lat (1), relied upon. 


. Application against. an order of the 


‘Special First .Class Magistrate, Karachi,’ 


dated the 12th May, 1927. ; 
Mr. L. P. Ferro, for the Applicant. ; 
_ Mr. C. M. Lobo; Acting Public Prosecutor, 


- for the Crown. : 


JUDGMENT.—This is & revision ap- 
plication against the order of the Special 
rst Class Magistrate, Karachi, convicting 
the applicant under s8. 426, Indian Penal 
Code, for refusing h 
complainant’s electric light, and fining him 

. 50. o i ae 
Pare have had an interesting discussion 


- regarding thedefinition of mischief, and on 


the question whether the facts- of the case 
involve the offence of mischief. 

- The facts briefly are that the complainant 
was a tenant of the accused. The tenancy 


included the lighting arrangements, The ` 


switch was in the premises of the accused; 
and the accused was to-pay the complain- 
ant Rs. 500 for the electric fittings in-com- 
plainant's room, which had been put in. by 
the complainant. According to the complain- 


` ant’s story the. accused wanted to turn 


him out and to‘put in some one else as a 


tenant. [ 
“to theamount to be paid by the accused 


for the fittings. As mentioned above, the 


complainant was entitled to the use of the. 
electric light; but owing to the said dispute, - 
` the accused failed to switch on the light. 

“ The learned Magistrate bas held that this. 


involved the ofience of mischief. | or 
= Without goirg into further points which 


to switch on the ' 


“tha refusal to 


At any rate there was a dispute as. 


~ {105 L 0.-1927}- | 
mischief, I think that it must be held that, 
in the circumstances of this case, omission 


. to give light to the complainant dces not 


involvea-“‘change in the property,” and, 
therefore, does not fall within the definiticn 
of mischief. |. 

“Two points arise in this connection, fist- 
ly, whether the omission is an “illegal omis- . 
sion” and, therefore, corresponds with “act” 
in the Indian Penal Ccde, and, secondly, 
whether the stopping-of. light ‘involves a 
change in the property in question. 

Both these pointsare arguable. On the 
whole the view that I take is that, even if 16 
would have been an offence to cut the wire: 
outside complainant's premises, and thereby, 
to affect the light. inside the premises 
(thoughthewireinsidethepremisesmightnot 
be cut), stillthemere omission togivelight to 
the house by failing to switch on the light 
would not eonstitute the offence of mischief. 
There does not appear to be anexact prece- 
dent on the pòint.. The nearest case seems 
to be the case reported as King-dumperor v. 
Moti Lal (1) where it was held that to 
throw a shoe down among certain Hindus 
at a caste dinner, inorder to render the food 
unfit to be eaten, from a Hindu religious 


‘point of view, didnot amount.to mischief, 
. Jt has also been laid -down that in s. 426 


change means:pbysical change in composi- 
tion -or form; and thata change in value is 


mot sufficient. to constitute mischief. 


In the light of theee rulings and of the 
wording of s. 426 I am of opinion that 
switch on the electric 
light dces not inyolve change in the pro- 
perty, even though it may diminish its 
value or utility. Apart, therefore,from the 


‘merits of the case I think that the accused 


has not committed the offence of mischief, 
though he may be liable to the complain- 
ant in a Civil Court. - 

Wor these reasons the conviction ard 
sentence are reversed and the fine, if paid, 
should be refunded. Lo 

P.B A.. Conviction set aside. 
(1) 24 A. 155; A: W. N. (1901) 212. 


4 


grisein connection with. the definition of `. 
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LAHORE HIGH COURT. 
ORTMINAL APEBAL-.NO, 876 of 1925. - 
November 20,1925. ` ` 
Present:—Mr. Justice Fforde, 
FEROZE KHAN—Acovusep— . 
APPELLANT 


© ` ` Versus i 
EMPEROR— RESPONDENT. |; 

Penal Code (Act XLV of 1860), s. ?5—Previous con- 
viction, mode of proving. 

When an accused is charged under the provisions 
of s. 75, Penal Code, it is absolutely essential 
that the previous conviction in question should 
be clearly and legally proved., The proper way to 
prove such a conviction is either (1) by an extract. 
certified under the hand of the officer in whose cus- 
tody are the records of the Court which , convicted, 
or (2) by a certificate under the hand of the officer 
in charge of the Jail in which the punishment or 


any part thereof was undergone, or else by produc- 


tion of the actual warrant of commitment under 
which the punishment was suffered. In every case 
there must be evidence as to the identity of the 
ee person with the person so convicted. [p, 673, 
col, 2.) 


Criminal appeal from an order of the 
Magistrate, First Class, exercising enharced 
powers under s. 30,. Criminal Procedure 
an Rawalpindi, dated the 17th August, 
1929. a l 

Mr. Sagar Chand for Mr, L. Saundars, for 
the Appellant. 

Mr. J. M. Mackay, for the Respondent. 


JUDGMENT.—Feroze Khan and 
Yakin Ali have been convicted, the former 
under s. 435 of the Indian Penal Code and 
the latter under that section read with s. 75, 


Indian Penal Code. Feroze Khan has been 


sentenced to two years’ rigorous imprison- 
ment including three months’ cells and a 
fine of Rs. 500 or in default to 14 years’ 
further rigorous imprisonment, and Yakin 
Ali has been sentenced toseven years’ rigo- 
rous imprisonment including three months’ 
solitary confinement and a fine of Rs. 500 or 
in default.13 years’ additional rigorous im- 
prisonment and to Police surveillance for 
two years, under s. 565of the Code of Orimi- 
nal Procedure after his release from Jail: 
‘The evidence clearly establishes the fact 
that Feroze Khan deliberately set fire to a 
wheat crop of Nawab; Nawab having actual- 
ly seized him inthe very act. Yakin Ali 
came to Feroze Khan's assistance. rescued 
him from the grasp of Nawab and the two 
made good their escape but not before they 
had been recognised by several witnesses as 
they were running away from the scene of 
the crime. = 

The appellant Feroze Khan is repre- 
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l -sented by Mr. Sagar Chand and Yakin Ali 
appeals through Jail, -Mr. Sagar. Chand 
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has taken me through the, entire evi- 
dence-on the record, and, having consider- 
ed this evidence and the arguments 
which he has put forward, I can see no 
reason to differ from the conclusions 
arrived at by the trial Judge. 


Mr. Sagar Chand has urged that even if 
his client be rightly found guilty the sen- 
tence is too severe: 'eannot agree to this con- 
tention. Fora crime of this „description 


the sentence inflicted by no means” errs on 
. the side of severity. i 


- As to Yakin Ali the trial Judge has ap- 
plied the provisions of s. 75 of the Indian 
Penal Codé, the appellant having been pro- 
perlycharged under that section as well as 
under s. 435. It does-not appear, however, ' 


that any evidence has been led to prove the- 


previous conviction in respect of which an 
enhanced sentence hasbeenimposed. Where 
an accused is charged under the provisions 


„of s. 75, Indian Penal. Code, it is absolutely 


essential that the previous conviction in 


. question should be clearly and legally.‘prov- . 


ed. The proper way to prove such a con- 
viction is either (1) by an extract certified 


“under the hand of the officer in whose 
-custody are the records of the Court which’ 
- convicted, or (2) by a certificate under the 


hand of the officer in charge of the Jail in 


-which the punishment or any part- thereof 
‘was undergone, or else by production of the 


actual warrant of commitment under which 
the punishment was suffered. Inevery case 
there must be evidence as to the identity of 


the accused person with.the person so con- 


victed. Nosuch evidenee has ever been 
attempted to.be produced in the present 
case. In fact, no attempt has beenmade t3 
prove any previous conviction. Under these 
circumstances itis quite apparent that the 
conviction under s. 70; ef the Indian Penal 
Oode cannot stand. The learned trial Judge 
does not state to what extent thesentence has 
been enhanced by applyings. 75, and accord- 
ingly I canonly presume that he would not 
have given a higher sentence hads. 75 not 
been: applied. than that which has been 
imposed on Feroze Khan, and I accordingly 
set aside the conviction under 8. 75 and 
reduce the sentence to one identical with 
that- imposed upon the other appellant, 
namely, two years’ rigorous imprisonment 
including three months’ solitary confinement 


‘together with a fine of Rg, 500 and in default 
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_of payment of the fine a further period of 15 
years’ rigorous imprisonment. 
Save as aforesaid the appeals are dis- 
missed. 


R. L, Sentence reduced. 





MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 241 oF 1927. 
August 26, 1927. 
Present:—Mr. Justice Jackson. 
OROWN PROSECUTOR—ApPELLANT 
VETSUS 

KHADIR MOHIDHEN-—ACOUSED. 

Motor Vehicles Act (VIII of 1914), s. 6—Bus owner 
allowing driver to drive bus without license—Plea of 

~ignorance of expiry of license, validity of. 

A motor-bus owner who allows his driver to drive 
-his omnibus without license in contrayention of s. 6 
-of Act VIII of 1914 is guilty of an offence under the 

section and cannot plead that he was not aware ‘of 
the expiry of the license. 

A man cannot entrust his car to another person and 
‘plead that he presumed that he was licensed.. He 
must assure himself that he is licensed. © 

Criminal appeal against the acquittal of 
the aforesaid accused by the Chief Presi- 
dency Magistrafe, Madras, in Calendar 
. No. 24824 of 1926. 

Mr. V. Viswanatha Sastri, for the Accused. 

The Public Prosecutor, for the Crown. 

ORDER.—Appeal against the acquittal 
of a motor-bus owner for allowing his driver 
to drive his omnibus without a license in 

-contravention of s. 6 of Act VIII of 1914. 

The license had expired and the accused 
pleaded that the expiry was without his 

-knowledge. A man cannot entrust hiscarto 
another person and plead that he presumed 
‘that-he was licensed. He must assure him- 
self that he is licensed. © , 

The acquittal is accordingly set aside. 
Accused is found guilty of allowing his 
motor vehicle to be driven by a person 

without a license as proved by P. Ws. Nos, 1 
and 2 and is fined Rs. 5 (rupees five- only) 
in ‘default one week’s simple imprisonment 
—ss.6and 16 of Act VIII of 1914, 
- oNV 


ALN. A, Acquittal set aside, 


eg, Fe 


PATNA HIGH COURT. 
CrImMINAL Revision No. 76 oF 1927. 

- i March 9, 1927. - 

© Present:—Justice Sir B. K. Mullick, Kr., 
a and Mr. Justice Scroope. 

Musammat GULJANIA—PETITIONER 

g y versus 

l EMPEROR—Opposits PARTY. . 
Criminal Procedure Code (Act V of 1898), aa 


GULIANIA V. EMPEROR. 


- Magistrate, Second 


received the property jointly, 


(105 I. Œ. 1927] 
amenged by Act (XVIII-of 1928), s. 289 (f)—Recewers 
of stolen property at different times— Joint trial, legal- 
ity of—‘Transferred by one offence’, meaning of— 
Penal Code (Act XLV of 1860), s. 411. 

The words “in respect of stolen property the pos- 
session of which has been transferred by one 
offence” in s. 239 (f) of the Criminal Procedure Code 
refer to transfer of possession from the true owner 
to the thief and not to transfer of possession from 
the thief to the receivers. [p. 674,col. 2.] 

Receivers of articles stolen at one theft can be 
tried jointly even though the stolen articles were 
aia by them at different times. [p. 675, col. 


Criminal revision from a decision of the 
Sessions Judge, Muzaffarpur, dated the 
10th January, 1927, modifying that of the 
Class, Darbhanga, 
dated the 22nd September, 1926. 

Mr. 8. Sultan Ahmad, Government Advo- 
cate (with him Mr. S. Saran,) forthe Crown, 


JUDGMENT. 

Mullick, J.—The first point urged be- 
fore us to-day is that the joint trial of the 
three accused was bad inlaw and a very 
careful argument has been submitted to 
us by learned Counsel on behalf of the peti- 
tioner on the meaning of cl. (f) of s. 239 of 
Code of Criminal Procedure. 

It is urged that this clause contemplates 
that receivers of stolen property cannot be 
tried jointly unless they received the goods 
from the thief by one act of transfer. It 
is urged that the words “ in respect of stolen. 
property the possession of which has been - 
transferred by one offence’ refer to the 
transfer of possession from the thief to the 


-receivers and not to transfer of possession 


from the true owner to the thief. The 
section has not been very clearly drafted; 
but-we think, on the whole, that it refers 
to transfer of possession from the true owner 
to the thief. 

The following cases may arisé when 
stolen property is found in the possession 
of different receivers. There may be one” 
theft and the several receivers may have 
4, e, at 
one and the same time ; there may be 
one theft and the several receivers may have 
received the property at different times ; 
there may be twoor more thefts and the 
several Receivers may have received the 
property jointly ; there may be two ormore 
thefts and the several receivers may have 


received the property at different times, 


It was clearly unnecessary for the Legis- 
lature to legislate for the joint trial ot 
persons -to whom property has been trane- 


_ 
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ferred jointly, thatis to say, when one 
receiver receives the property as theagent 
of another. In sucha case whether there 
is oneor more than one theft, the receipt 
of the goods is the act of one person and 
a joint trial is clearly permissible. Nor is 
it conceivable that the Legislature intend- 
ed to enact that there should be a joint 
trial of receivers who have received at 
different times goods stolen at different 
thefts. There is no community of purpose 
between the receivers and there is no reason 
for providing for thejoinder of parties in 
such a case. 

But the casein which there is one theft 
and the property has passed to the several 
receivers at different times requiréa legis- 
lation, becauseit had been held in several 
High Courts that a joint trial was illegal. 
It was thought a multiplicity of trials should 


be avoided and, therefore, cl. (f) was inserted ` 


intothe Codeof 1923. The Statute practically 


declares that the different acts of receipts are- 


one and the same transaction if the trans- 
fer of possession from the owner to the 
thief was made by oneand the same act. 
Whether the word “transfer ” is appropriate 
to the change of possessionin such a case 
may be open to argument but I think this 
is the only construction which can be rea- 
sonably given to the Statute, 


In this view ofthe case the joint trial’ 


of Musammat Sarjania, Guljania and 
- Bouku was legal provided there was prima 
facie evidence to support the case that the 
articles were stolen in the course of one 
and thesame theft. Now it has been 
urged by the learned Counsel that there 
is no express finding to this effect. The 
learned Sessions Judge expresses the opin- 
ion that although no direct evidence has 
been adduced onthe point the probabil- 
ities are that the articles were stolen at 
one and the same time, At any rate there 
is nothing to indicate the contrary. The 
steel trunk and the wooden box and the 
other articles were all in the palace when 
the proprietor left it in December. The 
smaller articles could have been removed 
and were infact found in the boxes, and 
we agree’ with the learned Judge that the 
‘removal was made in the course ofa single 
theft. Upon the evidence the trial Court 
was right in holding a joint trial. 

The next point urged is that thereis no 


clear evidence that the properties alleged. 


to have been found in the possession of 
Guljania were in her exclusive possession, 


GULIANIA Ù. EMPEROR, 
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Now, it is true thatin the trial Oourt sh® 
claimed that some of the articles of clothing 


had been given to her by her mistress; ' 


but that defence does not-cover the stee 
trunk and some of the other valuable arti- 
cles found in the trunk. Her defence with 


- regard to them is that while she was living 


in the house at Pahi Tola some men in 
the service of the Maharaja of Darbhanga 
brought the-trunk and the clothing con- 
tained therein to her house and saying that 
the Maharani had sent them, put the arti~ 


cles into the room ordinarily occupied by - 
Evidence was given in the trial ° 
‘Court that Sarajania was living at Dar- 
bhanga and that she only goes at intervals . 


Sarjania. 


to her house at Pahi Tola and that during 
her absence the room in which the articles 
were found and which had only a thatch 
door was not.used. The question whether 
the articles were inthe joint possession 
of Sarjaniaand Guljania or in the separate 
possession of Guljania does not require 
discussion because Guljania’s case is that 


. she alone was in the house at the time 


when the trunk arrived and that the goods 
‘were forced upon her and that she had 
no idea thatthe articles which had not 
been given toher were in the box. No 
attempt has been. made to show that the 


steel trunk was sent, as. alleged, by the. 


Maharani of Darbhanga and left in her. 
house against her will. or that she was in. 
any way deceived into accepting the box. 


and its contents, 


and its contents were stolen property. 


There can be no doubt that she dishonest-~ 


It-is an unlikely - story - 
in itself and the finding of the Oourt ig” 
that sbe was well aware that both the bok 


ly retained property knowing it to be. 


stolen. 


Finally, a point was taken that the peti- - 
tioner was prejudiced in her trial, because . 


she was not permitted to examine- as wite 


nesses the two Maharanis of Darbhanga, ` 


It is said that she desired to prove that; ; 
-had | 
- been given by the Mabaranis to her as. 


some of the articles in the box 


presents in the course of her service. That . 


defence, however, would not cover the.case 


of the steel trunk and some of the other . 


articles of clothing, and her defence with : 


regard to these articles could not have been ; 
in any way improved by the examination . 


of the ladies. The learned Sessions Judge 
has taken the view that the application for 


the examination of the ladies was made for . 
the purpose of vexstion and delay, We . 
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‘think there is some réason for such a view. 
_ In any event so far as the material part 
‘of the charge is concerned, namely,’ the 
steel trunk and the valuable ‘items of cloth- 
ing, it-has not been shown that there has 
-been any prejudice by the omission to 
enforce the attendance of the Maharanis of 
Darbhanga. 

The result, therefore, is that the convic- 
tion and sentence must be affirmed and the 
application dismissed. 

- Seroope, J.—lI agree. 
A, N. A. Rule discharged. 


LAHORE HIGH COURT, 
ORIMINAL Revision No. 3400F 1925, 
- May 22, 1925. 
i ` Present:—Justice Abdul Raoof. 
MANGIRAM alias MANGA—AccusED 
E oa 


EMPEROR, aeoo a in RAJ A RAM AND 
RATI RAM—ComPLAINANTS— 
RESPONDENTS. 

 Orimänal Procedure Code (Act V of 1898), s. 522— 
Trespass committed in absence of complainant—Order 
restoring possession, legality of. 

An order to restore possession of immoveable pro- 
‘perty under s. 522, Oriminal Procedure Code, can be 
made only where dispossession was ` by the use of 
force as defined in s. 350, Indian Penal Code, and, 
therefore, cannot be made ina case where a trés- 
“pass was committed inthe absence of the complain- 


ant. 
‘Hari Chand v. Emperor (1), followed. 

Oase -reported by the Sessions Judga, 
Karnal,.with his No. 66-J. of 7th February, 
1925. . 

FAOTS.—Raja Ram and Rati Ram. pro- 
secuted Mangaapplicant in the Naib-Tahsil- 
dar’s Court at Panipat and the Magistrate 
convicted the latter under s. 138, Indian 
Penal Code. Thecase of the prosecution was 
that one Mara Brahmin had died and com- 
“plainants had taken possession of his house 
and in their absence about the 19th of July, 
1924, the applicant broke open the lock of 
the house and took possession of it. The 
_ Magistrate was satisfied with the evidence 
which was produced in the case that these 
allegations were right, so he convicted the 
applicant under s. 448 and also put the 
complainants in possession. of the house by 
passing an order unders. 522, Oriminal Pro- 
eedure Code, The accused appealed to the 
District Magistrate who reduced the sen- 
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tenee to one of fine only but maintained the 
order under s. 522, Criminal Procedure 
Code. The accused has now applied for re- 
vision to this Court. 

GROUNDS.—So far as the conviction is 
concerned, I see no reason to differ from the 
concurrent finding of the two lower Courts. 
The evidence which was produced in the 
case can be best judged by. the Magistrate 
who recorded it and he was satisfied from it 
that complainants were in possession at 
first and were subsequently dispossessed by 
the accused; but the order of the Magistrate 
putting the complainants in possession of 
the house was not right, as the trespass was 
admittedly committed in the absence of 
the complainants and the complainants 
were not dispossessed by the use of any 
criminal force. The learned District Magis- 
trate was of opinion that as the accused 
broke open the lock and subsequently pre- 
vented complainants from entering it 
under veiled threat of a violence, it 
was a sufficient show of force to meet 
the requirements of s, 522, Oriminal Pro- 
cedure Code. This opinion does not 
seem to be right. Breaking open of a lock - 
was no use of a criminal force and as to the 
threat of violence there is no such allegation 
in the complainants’ statement which was 
recorded on the 26th of August In presence 
of the accused. In Hari Chand v. Emperor 
(1) it was held that anorder to restore pos- 
session of immoveable property under s 522, 
Uriminal Procedure Oode, can be made only 
where dispossession was by the use of a 
criminal force as defined in s. 350 of the 
Penal Code and could not, therefore, be made 
in a case where the trespass was committed 
in the absence of. the complainant. This 
ruling is exactly applicable to the present 
case. Thecase is, therefore, submitted to 
the High Court for revision. ofthe order. of 
the Magistrate directing the complainants 
to be put in possession of the house. : ~ 

Mr. Sagar Chand, for the Petitioner, ` 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Crown. 

Mr. Shamair Chand, for the ‘Oomplain- 
ants. 

ORDER.—I For the reasons recorded by 


‘the Sessions Judgein his referring order | 


I set aside the order passed by the Magis- 
trate under s. 522 of the Criminal Proce. 
dure Code, Let the papers be returned. 

R. L. Revision accépted, 


a 51 Ind, Oas, 472; 16 P, R, 1919 Or; 20 Cr, L.J, 


a 
. 
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ALLAHABAD- HIGH. COURT. 
CRIMINAL APPEAL No 445 or 1927. 
June 15, 1927. ' 
Present:—Justice Sir Henry Walsh, Kt., - 
and Mr. Justice Kendall. 
BISHEN DATT alias KALLU AND 
. ANOTHER —ACOUSED—APPELLANT 
versus l 
EMPEROR— RESPONDENT. . 
Evidence Act (I of 1872), ss. 145, 155—Previous 
statement of witness, proper use of—Use of statement 
as substantive evidence against accused, legality of. 
Previous statements made by a witness containing 
evidence against the accused, may be admitted for 
the ‘purpose of impeaching the credit of the witness 
or contradicting the statements made by him in 
Oourt but they cannot be used as substantive evi- 


dence against the accused. [p. 677, col. 2.] - + 


Emperor v. Cherathi Choy Kutti (2) and Puttu v. 
Emperor (3), followed. 
Oriminal appeal from an order of the 
Additional Sessions Judge, Kumaun. 
Messrs, Kumuda Prasad and M. N. Raina, 
for the Appellants. ` 
The Government Advocate, the 
Respondent. 


JUDGMENT.-—In this case, which 
is an appeal by two men who have been 
condemned to death under s. 302, Indian 
Penal Code, a serious question arises as to 
the admissibility, for the purpose of proving 
facts against the accused, of certain state- 
ments, which were undoubtedly admissible 
for the purpose of impeaching the credit of 
some of the witnesses “who were called. 
The matter is of importance and not free 
from difficulty, and there appears to be no 
decisive authority in this High Court. It ig 
absolutely necessary for us to decide the 
point as a point of law, because if, as is the 
case, we are of opinion that these statements 
ought not to be used as evidence of the facts 
contained in them against the accused, we 
shall have to decide the appeal upon the 
other evidence in the case, the learned 
Sessions Judge having taken these state- 
ments into account in deciding to convict 
the appellants, 

The matter arises in this way. A witness 
. was called at Sessions by the prosecution 
for the purpose of proving a particular fact 
against one of the accused which could be 
used to corroborate a confession of his co- 
accused. The witness said that he knew 
nothing about it at all. ‘He was then asked 
if he had not made a statement under s. 164, 
Criminal Procedure Code. He undoubted- 
ly had. Before the case was initiated in 
the Court of the Magistrate, who committed 


for 
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it for trial, the witness had been-put on 
oath before a Magistrate and had made a 


_ statement of what he alleged to be his 


knowledge -of the relevant facts, containing 
certain definite allegations against the 
accused. He admitted at Sessions -having 
made the statement—indeed he could hard- 
ly do otherwise—as it was made on oath and 
taken down in writing. He then alleged 


‘that it was false and that he had been 


tutored to make it by the Police. 

The question is whether these previous 
statements, and the evidence which they 
contain against the accused, can be used 
against the accused. 


The two relevant sections appear to be . 


ss. 145 and 155 of the Evidence Act, Bec- 


‘tion 145 permits a witness to be cross-ex- 


amined as to a previous statement made by 
him which has been reduced to writing, and 
to be contradicted by such writing which 
ean be proved for the purpose of contradict- 
ing him. Section 155 enables his credit to be 
impeached in a manner therein provided 


-“by proof (to quote sub-s. 3) of former state- 


ments inconsistent with any part of his 
evidence which is liable to be contradicted.” 
It follows, therefore, that in this case the 
statement made under s. 164, Oriminal 
Procedure ‘Code, was properly admitted, 
and did in fact impeach the credit of the 
witness. The question is whether its 
legitimate use can be carried beyond that 
stage. : mo | 
Sessions Judge has used it, then it is adding 
something to what the witness has not 
said at Sessions, and it is not merely im- 
peaching his testimony. but supplementing 
it. Weare of opinicn tbat the sections do 
not justify this procedure. It is necessary 
to refer to only three authorities. In the 


“casà of In re Bomanjee Cowasyee (1), a 


Barrister was charged with improper con- 
duct asa prosecuting Counsel. One of the 
charges was that he had suggested bribery 


If it is to be used as the learned’ 


to somebody connected with the case. The ` 


prosecutor denied that the Barrister had 
advised him to bribe. 
cross-examined as to whether he had not 
said to another Advocate engaged in the 
case that the Advocate accused had suggest- 
ed bribery to him. The prosecutor denied 
it. Tbe Barrister was then called to prove 
that the witness had made a statement to 
him of that fact The Privy Council held 


(1) 34 I. A. 55; 340. 129; 11-0. W. N. 370; 50. 
L. J. 123; 17 M. L. J. 67; 9 Bom. L. R. 3; 4 On L. J, 
R38 (P. G.) < i A 


The prosecutor was - 
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that that evidence by the Barrister was 
‘insufficient to prove the facts which had 
“been found by the Courts below, and could 
“notavail to contradict the prosecutor's sworn 
‘denial. In other words they held that even 
‘though the Court believed the Barrister 
and did not believe the prosecutor there 
-would still be no evidence by the prosecutor 
“that the accused had advised him to bribe. 
‘That case is not on all fours with the present 
case, because in that case that witness, 
‘whose credit was impeached, had never 
given affirmative evidence of the fact which 
was sought to be proved. The affirmative 
evidence came from the mouth of the wit- 
‘ness who was called to contradict him. In 
‘this case the witness admits having made 
‘the statement on oath, and, therefore, this 
‘case is stronger, and the decision of the 
‘Privy Council is not decisive and if it 
stood alone, we might consider that the 
‘distinction entitled us to depart from the 
‘rule there laid down. But a single Judge 
in the case of Emperor v: Cheratht Choyt 
Kutti (2) has held generally that previous 
statements used under s. 155, sub-s. 3, for 
discrediting the evidence of a witness, can- 
‘not be used as substantive evidence against 
the accused. In that case they had been 
rejected at Sessions, and the High Court 
upheld that rejection on appeal by Govern- 
ment. We adopt and follow the very clear 
and reasoned decision upon the point by 
our brother Lindsay, when sitting as Judi- 
cial Commissioner of Oudh, in thecase of 
Puttu v. Emperor (3). With reference to 
similar statements taken under s. 164, he 
says: “They were, it is true, admissible 
under the provisions of ss. 145 and 155 of 
the Indian Evidence Act for the purpose of 
contradicting the statements made by these 
witnesses in Court but they were not ad- 
missible for any other purpose. They were 
statements which were made behind the back 


°” ofthe accused, and in respect of whichhe has 


had noopportunity of cross-examining. They 
were notstatements...to which the provisions 
of s. 288, Criminal Procedure Code, applied. 
That section enacts a special provision for 
the admission against the accused at a 
Sessions trial of a statement made by a 
witness in the Court of the Committing 
Magistrate after the accused has had a pro- 
per opportunity for ~ cross-examination.” 
We agree with these observations and with 


_ (2) 26 M. 191; 2 Weir 820. 


*.(8) 27 Ind. Cas. 196; 17 O. C. 363; 1 O. L. J. 753; 16 . 


Or, L. J. 132, . 


~ h ~ 
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that decision, and we hold that the Sessions 
Judge ought not to have relied upon this 
statement as evidence against the accused 
and the appeal must be decided upon the 
balance of the evidence. 


A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 226 or 1925. 
: May 29, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
an ` and Mr. Justice Addison. l 
. PREMAN AND ANOTHER — ÅCOUSED 
a ; —APPELLANTS 
VETSUS l 
EMPEROR— RESPONDENT., 

Penal Gode (Act XLV of 1860), ss. 800, Hxcep. 4, 
802—Presumption of intention from nature of act— 
Sentence—Extreme penalty, when to be inflicted, j 
_ A person delivering a violent blow with a lethal 
weapon like a dang on a vulnerable part-of the body 
such as the head must be deemed to have intended 
to cause such bodily injury as he knew was likely - 
to cause the death of the person to whom the injury 
was caused. [p. 679, col. 2.] l 

Where the fatal attack is not a premeditated one 
and the victims are injured in the heat of passion 
upon a sudden quarrel and the accused has neither 
taken undue advantage nor acted in a cruelor un- 


-ustial manner the extreme penalty of death is not 


called for. [ibid.| 

Appeal from an order of the Sessions 
J ue ge, Ferozepore, dated the 12th January, 
1925. 

Messrs. Sagar Chand and Ganpat Rai, for 
the Appellants, l 

JUDGMENT.—On the afternoon of 
the 5th of July, 1924, a quarrel: took place 
between two sweepers, Duman and 
Khushala, of the village Daroli Bhai in the 
Ferozepore District and this quarrel deve- 
loped into a serious transaction in which 
two men, namely, Phaggu and hia father 
Maghi lost their lives, and a few others 
sustained more or less severe injuries. 
The prisoner Kheman has been convicted 
of the murderof Phaggu, and his brother 
Preman has been found guilty of the murder 
of Maghi; and both of them have been 
sentenced under s. 302, Indian Penal Code, 
to suffer the penalty of death. 

There js ample evidence on the record 
that Duman owed Rs. 60 to two Jats, 
Bachint Singh and Sunder Singh who 
are cousins and carry on money-lending 
business jointly, On the afternoon in 
question Bachint Singh came to Duman 
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while he was sitting in his house near the 
village dharmsala, and asked him to repay 
the loan of Rs.60. The debtor said that he 
had paid Rs. 30 to Khushala who had stood 
surety for the loan, but Bachint Singh 
replied that he had not received any money 
from Khushala. The two then went to 
Khushala to enquire from him about the 
money. The latter denied having received 
Rs. 30 from Duman, whereupon Duman 
and Khushala began to abuse each other. 
While they were quarrelling, Phaggu came 
up from a neighbouring well and suggest- 
edto them that they should settle the 
matter amicably, His intervention was, 
however, resented by Khushala who told 
him to mind his business and not to inter- 
fere with him. l ! 

The story for the prosecution is that the 
noise of the altercation attracted the atten- 
tion of Khushala’s sons, Kheman and Pre- 
man, and his nephews, Bishna and Kishna, 
who came up armed with dangs from the 
houseof Preman, Kheman struck Phaggua 
blow with his dang on the back of the neck 
and Kishna followed suit witha dang blow 


which hit Phaggu just below the site of. 


the first injury. The victim then ran for 
his life, but he was pursued by the four 
accused, and after he had gone about 40 
karams, he was given a severe blow on 
the head by Kheman which felled him to 
the ground. All the four persons then 


began to belabour him as he lay on the- 


ground. His brother, Binna, who had 
witnessed the whole affair from the begin- 
ning, ran to his assistance but he was 
struck by Bishna. When he fell down he 
was beaten by Bishna and his three 
comrades. At this stage, Binna's father 
Maghi came up tointerfere, but Preman 


struck him on the top of the head with his 


dang and knocked him down, and Bishna 
hit him while he was.lyingon the ground. 

Theinjuries received by Phaggu resulted 
in his death almost at once, but Maghi 
survived for a few hours and he died on 
the morning of the 6th of July, while he 
was on his way tothe Hospital. The medical 
witness, who examined the body of Phaggu, 
found that he had sustained, besides simple 
injuries, a contused .wound on the head 
which had fractured the right parietal bone. 
Maghi had received one simple injury on 
the right chest anda contused wound on 
the head which had caused a fracture of 
the skull. 

Now, thereare a large number of witnes~ 
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ses who have deposed to the effect that the 
fatal injury on the head of Phaggu was 
caused by Kheman, and that his brother. 
Preman was responsible for the ‘contused 
wound on the head of Maghi which led -to his’ 
death. Itappearsthat thefatal attack was not 
a premeditated one and that both the victims 
were injured inthe heat of passion upon 
a sudden quarrel, and that the offenders 
did neither take undue advantage nor 
acted in a cruel or unusual manner. The 
facts of the case, however, make it clear 
that there was no fight between the offend- 
ers on the one side and their victims on 
the other; and wecannot, therefore, hold 
requirements of Excep. 4 to 
s. 300, Indian Penal Code, have been 
established. There can beno doubt that 
a person delivering a violent blow witha 
lethal weapon like a dangon a vulnerable 
part of the body such as the head must be 
deemed to have intended to cause such 
bodily injury as he knew was likely to cause 
the death of the person to whom the injury 
was caused. . 

We accordingly hold that both Kheman 
and Preman: have been rightly convicted 
under s, 302, but we do not think thatthe 
extreme penalty ofthe law should be exact- 
edin their case. We accordingly accept 
the appeal so faras to reduce the sentence 
of deathin each case to that of transporta- 
tion for life, 


B, L. Sentence reduced. 


ee 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 315 oF 1927. 
l June 17, 1927, 

Present:—Mr, Justice Ashworth. 


ASHRAFI LAL—Acousep—APpPLicAnT 
VETSUS 
EMPEBROR—Opposite PARTY. 

Railways Act (IX of 1890), s. 108—Pulling of com- 
munication. chord—Sufficient cause—Tests—Comparar 
tive risk—Fault of ratilway—Nature of train—Cri- 
minal Procedure Code (Act V of 1898), s. 485—Revision 
—Interference with question of fact. 

Risk of danger or loss and discomfort to the 
other passengers on a train is an element that has 
to be considered in deciding whether there was 
reasonable and sufficient cause for pulling a com- 
munication chord of a Railway train; but it is only 
one of the elements and it must be considered in 
relation to the risk arising from the circumstances. 
to the person pulling the chord. [p. 680, col 2.] 

Another element of great imvortanée is whether 
the necessity or occasion for pulling the chord has 
arisen from the fault of the Railway Administration 
or of the passenger. A third matter to be con- 
sidered is the importance ofthe line and the train; 
[p. 681, col. 1 
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| The question whether the failure of the Railway 
officials to give sufficient opportunity to a-passenger 
for boarding the train with his luggage amounts to 
reasonable and sufficient cause for pulling the chord 
rey on the circumstances of each case. [p. 681, 
col. 2. ` 

Section 435 of the Criminal Procedure Code per- 
mits interference on the ground not merely of illegal- 
ity but also on the ground of the impropriety of a 
finding. [ibid.] i 

Criminal revision from an order of the 
Sessions Judge, Farrukhabad. 

Mr. P. L. Banerji, for the Applicant. l 

The Assistant Government Advocate, for 
the Opposit Party. 


JUDGMENT.—This is aù appli- 
cation in revision by Mr. Ashrafi Lal 


Pleader of Agra in respect of ‘his con- 
viction by a Magistrate of an offence under 
B. 108 of the Railways Act IX of 1890. The 
applicant was sentenced to pay a fine of 
Rs. 10. He applied in revision to the Ses- 
sions Judge of Farrukhabad, but his appli- 
cation was rejected on the ground tbat no 
question of law was involved, the Magis- 


trate’s decision that the applicant had pulled ° 


the communication chord in a Railway 
carriage without reasonable and sufficient 
cause .being merely a finding of fact. 

_ The facts of the case have to be gathered 
from the statement of the applicant. This 
statement was not challenged by any cross- 
examination or rebutted by any evidence. 
On the face of it the statement appears to 
be a straightforward “and honest exposi- 
tion of the facts that occurred. They were 
briefly as follows:—The applicant arrived 
with a companion at Marehra Railway 
Station between 9 and 10 P. m. in the even- 
ing. The station is a small one on the line 
between Kasganj and Agra. The train was 
due to arriveat 24. Įm. It was an hour late. 
No coolies were available. It appears that 
on hearing the train was late, they went 
off -to bed. The applicant and his com- 
panion applied to the Station Master for 
assistance to take their baggage, and he 
lent them a khalasi to serve as a collie. 
The position of the second class compart- 
ment on the train was apparently not uni- 
form. On this night it arrived at one end 
of the train and drew up beyond the plat- 
form. The train stopped for a very brief 
time much less than the scheduled time 
allowed forthe stop. The khalasi needed to 
journey twice -from the place where the 
baggage was deposited in order to bring 
all the baggage of the applicant. The train 
moved off before he had brought the 
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bedding of the applicant, and it attained 
too great a speed for him to reach the com- 
partment with his second -load. This 
bundle of bedding contained asum of no 
less than Rs. 800. The applicant as soon 
as he had looked round the carriage and 
found his bedding missing, pulled the com- 
munication chord. Apparently the train 
had gone about 500 yards O7 

The Magistrate who convicted found 
that the bundle was left. behind at the 
station owing to the improper action of the 
Railway servants in not allowing sufficient 


time to the applicant for boarding the train 


with his baggage. He found also that, 
if the applicant had not stopped the train, 
he would have stood a great risk of not 
recovering his Rs. 800.. He considered, 
however, that the applicant had not reason- 
able and sufficient. cause for pulling the 
communication chord for the following 
reason and for the following reason only. 
The applicant must have known that 
that railway line had an evil repu- 
tation for the occurrence of thefts on 
the line, and that the stoppage of the ‘train 
between stations would cause a risk to the 
other passengers. 
The risk of danger, of loss and of dis- 
comfort to the other passengers on a train 
appears to me to be one element that has 
to be considered for the purpose of- decid- 
ing whether there was reasonable and suffi- 
cient cause. But this element cannot be 
considered independently. It must be con- 
sidered in relation to the risk arising from 
the circumstances to the person pulling 
thechord. In other words, if the risk to the 
passenger pulling the chord is incom- 
mensurate with the risk and discomfort, 
etc., to the other passengers, he cannot be 
said to have had just and reasonable cause. 
In the present case there was obviously 
small risk tothe other passengers. Thetrain 
was pulled up quite close to the station. Even 
when the train halted at the station this 


particular carriage was beyond the platform. 


The platform was so denuded of coolies and 
officials that for practical purposes 16 was as 
deserted as the spot at which the train was 
stopped. Onthe other hand the risk in- 
curred bythe applicant was very consider- _ 
able. The khalasi should, of course, have 
handed over the bedding to the Station 
Master to lock up, but the applicant was by 
no means sure that he would do so. The 
Station Master apparently bad gone to bed. 
{f thia bundle had been left lying about or 
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had been handed by the khalasi to another 
Railway servant, abstraction might have 
occurred, and it would have been difficult 
to fasten the guilt on anyone. Even if res- 
ponsibility could have been fixed, it is un- 
likely that the applicant would bave re- 
covered his money. Therefore applying 
the proper principle, namely, the principle 


of the comparative risk or danger to the. 


person. pulling the chord and the compara- 
tive risk or danger to other persons on the 
train, the action of the applicant would 
appear not unreasonable. The principle 
applied by the Magistrate in other words 
gives a different result to that arrived at by 
the Magistrate. E ` 
Consideration of the relative risk to 
the passenger pulling ` the. chord and 
'to tha other passengers is, however, only 
one element for consideration ina case 
of this nature. Another element of great 
importanca is whəther, the necessity or 
occasion for pulling the chord has arisen 
from the fault of the Railway Administra- 
tion. Where the necessity or occasion is 
in part due to the remissness or careless- 
ness ofthe person pulling the chord, he 
could seldom be held to have justifica- 
tion for pullingit. In the present case it 
appears to me that on the evidence the 
necessity for pulling the chord was entirely 
occasioned by the failure of the station 
officials to give the applicant an adequate 
opportunity for boarding the train with his 
luggage. Iam not sure ifthe Railway is 
bound to supply coolies. Baut if it is not, 
-it must allow a longer stay at a station for 


the passengers to get into the train with. 


their baggage. In this case it appears that 
the train stopped a much shorter than its 
scheduled time. . i 

There is a third element for consideration, 
-which I would mention separately, although 
it is closely connected with the first ele- 
ment mentioned above. It is the impor- 
tance of the line and the train. It is 


sufficient to say that it is a much more 


serious matter to stop a mail train, which, 
if it does not keep its scheduled time, will 
dislocate important arrangements than it is 
to stop a slow train. We may infer from 
the factthat this train was an hour late that 
the observance of its scheduled time was 
not considered of great moment by the 
Railway Authorities. 


The considerations, therefore, for holding 
that the pulling of the chord by the appli- 
cant was met without xeasenable and 
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somewhat weighty. 
It would, however, be entirely wrong to 


‘infer from this decision that a passenger 
can stop a train after leaving the station 


because he has left some of his baggage 
behind. Hach case must be judged on its 
particular merit. In this case the loss of 
the baggage appears to be due entirely 
to bad arrangements and improper action 
of the station people: The article left 
behind was one containing a very consider- 
able sum of money, and the evidence that it 
did contain this sum.of money was beyond 
suspicion, The train was so late that the 
short delay incurred was of small moment. 
Indeed the train should have stopped for a 
longer time at the station. The train was 
a slow one, and its further delay was not 
likely to seriously upset a connected scheme 
of timings. Except all these circumstances 
are proved in a subsequent case, this deci- 
sion can have no application. 

The Sessions Judge was right in suggest- 
ing that a Court of criminal révision will 
not generally interfere in respect, of what 
would be a finding of fact, if the case were 
tried by a Jury. But s. 435 of the Criminal 


‘Procedure Code does permit interference on 


the ground not merely of the illegality but 
also on the ground of the impropriety of 
a finding. In this case the Magistrate 
applied as conclusive a consideration which 
should only have been applied along with 
other coisiderations. Moreover, the con- 
sideration that he applied was not one pro- 
perly applicable to the particular facts’ dis- 
covered by the evidence. For this reason, 
I am disposed to interfere in revision, But 
this is no precedént for interference in a 
similar case with a finding of fact that is 
not open to criticism on the grounds stated, 

In conclusion, I allow this application in 
revision and set aside the conviction of the 
applicant, The fine of Rs. 10, if paid, will 
be returned. 


AN. A. Application allowed. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 987 oF 1924, 
February 27, 1925. ' 
Present:—Mr. Justice Broadway and 
Mr. Justice Jai Lal, 
BHAG SINGH AND orHErs—Acouszp— 
APPELLANTS: >` 
; versus: - 
EMPEROR— RESPONDENT, í 
Hvidones mModical evidence, mode of recording 


- 
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While examining a medical witness the Magistrate 
phould record the statement describing the injuries 
of the injured person and it is not enough for him 
to record a brief, statement to the effect that the witness 
had examined the injured person and-that injuries 
found on the person of -the injured and their nature 
were given in detail in a particular exhibit. 


Criminal appeal from an order of the 


. Magistrate, First Class,-exercising enhance- 
“ed powers under s. 30 of the Criminal 
‘Procedure Code, Keusur, District Lahore, 
dated the 17th October, 1924. 

Mr. M. Sleem, for the Appellants. 


JUDGMENT.—Bhag Singh and Dhara 
Singh, sons of Wadhawa Singh, and one 
Balwant Singh have been found guilty of 
having caused grievous hurt to one Karam 
Singh and unders. 325, Indian Penal Code, 
Bhag Singh and Balwant Singh have been 
senteneed to seven years’ rigorous imprison- 


mentand Dhara Singh to one year's rigorous . 


imprisonment. They have appealed to this 
Courtand on behalf of Karam Singh an 
application for enhancement of sentence 
has been filed. 

On behalf of the appellants it has been 
urged by Mr. Sleem that in the case of 
Dhara Singh, a boy of 15 years of age, the 
charge did not specify that he was guilty 


under s. 325, Indian Penal Code, by the ` 


operation of s.34 of the same Code. Fur- 
ther he has contended that the evidence on 
“the record so far as it implicated him, at 
any rate, was exceedingly weak. | 


Taking the ease of Dhara Singh first, a 
reference to the record shows that the Police 
sent up only Bhag Singh and Balwant 
Singh in the first instance and it ap- 
pears that Dhara Singh was made an ac- 
cused under orders of the Court after the 
ease commenced. It is true that Karam 
Singh, the injured’ person, implicates 
Dhara Singh attributing ‘to him how- 
ever a very minor part. He says that 
while he was riding .home from Chu- 


nian he met Dhara Singh walking along ` 


the road and on his enquiry was told that he 
was going to Chunian and that this Dhara 
Singh caught the reins of his mare and 
‘immediately afterwards the other two ap- 
pellants came from behind a ber tree and 
attacked him. The witnesses for the pro- 
secution other than Karam Singh named all 
three appellants but, after a careful con- 
sideration of that evidence, we cannot ignore 
the circumstance thata result of that inves- 
tigation Dhara Singh was not sent up for 
) e ; ` 


BHAG SINGH §, BMYBROR, 


[105 I. O; 1997} 


trial, This raises in our mind so serious a 
doubtas to his complicity that we feel 
compelled to give him the benefit of this 
doubt. So faras he is concerned, therefore, 
we set aside his eonviction and direct his 
release. ar 

In the case ofthe two other. appellants 
the position was somewhat different from 
the outset. They had-been named as hav- 
ing taken a very active part in the assault. 
Karam Singh has sworn that both his arms 
and both his legs were broken and that he 
spent three months in thehospitalat Chunian 
and two months in the hospital at Lahore. 


-Mr. Sleem has pointed out that the trying 


Magistrate has been grossly slack in re- 
cording the evidence of the Doctor, Captain 
K.S. Bhatia. -A reference to the record 
discloses that instead of recording the state- 
ment describing the injuries that Karam 
Singh had received, all that the trying Ma- 
gistrate thought fit to record was a brief 
statement to the effect that Captain Bhatia 
had examined Karam Singh and that the 
injuries found on his person and their na- 
ture were given in detail in Ex. PB, 
In orderto ascertain those injuries it would 
be necessary to refer to- Ex. PB: In 
other words, this is giving evidence by 
reference which, in our opinion, is not jus- 
tified. The attention of the trying- Magis- 
trate is drawn to Lal Singh v. Emperor (1). 
The statement as recorded, however, does 
bear out Karam Singh's allegation that he 
was for three months inthe Chunian hospital 
as a result of the injuries received by him 
and that his condition was dangerous owing 
to the multiplicity of those injuries. We, 
therefore, feel satisfied that the injuries 
caused to Karam Singh amounted to griev- 
ous hurt. l 

We are also convinced that these injuries 
were caused by the two appellants, Bhag 
Singh and Balwant Singh. Itis true that 
the defence set up consists of the statements 
of two sweepers to the effect that they were 
responsible for the grievous hurt but we 


-find ourselves in agreement with the view 


taken of this evidence by the Court below 
and regard it as worthless. 

It has next been urged that the punish- 
ment awarded is the maximum prescribed 
fór. the offence. In our opinion it would be 
difficult to find a more appropriate case for 


~ 


(1) 91 Ind. Cas. 954; 5 Lah. 396; A. I. R.1925 Lah, 
19; 27 Or. L. J: 170. ° 
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“the awarding of the maximum sentence. 


We, therefore, dismiss the appeal of Bhag . 


Singh and Balwant Singh. - 
R, L. l ppeal dismissed. 


genti ae =a 
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LAHORE HIGH COURT. 


CRIMINAL REVISION PeTITION No. 341 oF 1925, 


March 27, 1925. 
Present: —Bir Shadi Lal, Kr., Ohief 
| Justice. - 
ABDULLAH AND OTHRRS— PETITIONHRS 
versus. 
EMPEROR— RESPONDENT. 
Practice—Trial of accused in his absence, legality of. 
_ The trial and conviction of: an accused in his 
absence is wholly illegal and liable to be set aside. 
Case reported by the Sessions Judge, 
Gujranwala, l 


' REPORT.—FACOTS.—Abdullah alias’ 


Dullah was challaned by the Police under 
s. 414, Indian Penal Code, and was 
committed to the Court of Session, by 
Mr. Chandu Lal Magistrate First -Class. 
Before the case could be heard by 
the Assistant Sessions Judge who was 
specially deputed- to try this cass, 
Abdullah eseaped from Police custody at 
Hafizabad on the night between 7th-and 
8th August, 1924. Some other accused had 
also been committed along with Abdullah 


and their case came up for hearing-before the 


Assistant Sessions Judge on the 8th October, 
1924, and the record shows that the fact of 
Abdullah having absconded was brought to 
the notice of the Assistant Sessions Judge, 

GROUNDS.—The learned Assistant Ses- 
sions Judge convicted Abdullah under 
s, 414, Indian Penal Code, by an order dated 


15th November, 1924, and sentenced him ` 


to undergo three years’ rigorous imprison- 
ment. It is clear that the conviction of 
Abdullah in his absence is entirely illegal 
and that the learned Assistant Sessions 
Judge has entirely ignored the provisions 
of law in convicting Abdullah and passing 
a sentence on him in his absence, 

Under these circumstanees, I forward 
the records of the case to the High Court 
with therequest that the conviction and 
sentence on Abdullah may beset aside. 

ORDER.—The order of the learned 
Assistant Sessions Judge convicting and 
sentencing Abdullah in- his absence is 
wholly illegal and must be set aside. Accord- 
ingly I accept the recommendation made 
by ‘the Sessions Judge and quash the con- 
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viction of Abdullah and set aside the sen- 
tence imposed upon him: ni 

R. L. -  - Revision accepted. 





-PATNA HIGH COURT. 
Desta REFERENCE No. 4 oF 1927, 
' AND l l 
CRIMINAL APPRAL No. 38 or 1927, 
April 7, 1927... - 
Justice Ross and.Mr. Justice 


ort.. 
GOKUL UHAMAR—ACOUSED— APPELLANT 
; Versus Pg 
EMPEROR— RESPONDENT. ; 
Evidence Act (I of 1872), s. 27?—Accused’s statement 
to Police—Fact discovered through such statement not 
relevant—Statement, whether admissible. 
"A statement made by an accused to the Police 
cannot be proved under s. 27 of the Evidence Act, 
‘unless the fact deposed to as discovered in consequ- 
ence of information received from such statement is 
a fact relevant to the case in-which the evidence is 
sought to be given. [p. 684, col. 1.] . 
Reference made by the Judicial Com- 
missioner, Chota Nagpur, in his letter No. 
1013-R., dated the lst March, 1927, and 
appeal from a decision of the Judicial 
Commissioner, Ohota Nagpur, dated the 
Ə4th February, 1927. 
Mr.. S K. Mitter, for the Appellant. 
` Mr. Sultan, Ahmed, Government Advocate, 
for the Respondent. 
JUDGMENT. . 
Ross, J.—The appellant Gokul Chamar 
has been sentenced to death on conviction 
of the murder of a boy Sibcharan Chamar 
by poisoning him with arsenic. 
The casein the first information, which 
was laid the day after the boy’s death by 
his father Gahana Chamar, was that his 
son Sibcharan aged 33 years was playing 
with his cousin’s daughter Sukri and his 
cousin Jaglal, both young children, when 
a boy Anupa (aged 8 years) came and 
asked Sibcharan and Jaglal to come to his 
house saying that he would. give them 
gur. They went to his house and Anupa 
gave both the children small quantities 
of gur. Gokul (the appellant) was sleep- 


Present:—Mr. 


ing in the house at the time. The children 


returned and Sibcharan was taken violent- 
Jy ill and died shortly after in spite of 
the efforts of Gahana Chamar to save 
him by giving juice of the plantain tree 
and other remedies. -The Doctor who made 
the post mortem examination reserved his 
opinion as to the cause of death until the 
viscera were examined; but onreceipt of 
the report of the Chemical Examiner who 
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found arsenic both in the vomitted matter 


“and in.the contents of the ‚stomach, he ex- 


pressed the opinion that the cause of the 
death was arsenic poisoning. 


The learned Government -Advocate con-- 
cedes that the conviction; so far as it rests ` 


on the oral evidence, apart from the 
statement made by the accused himself to 
the Police to which I shall presently refer, 
cannot be maintained, for this sufficient 
reason that. Gahana in his evidence in 
Court has completely changed .the case 
from what it was inthe original statement. 
It ig clear that in the First Information 
there is no case againat Gokul Ohamar. 
These persons are all relations. Gokul, 
the appellant, is married toa daughter of 
one -Ramdhan whose son is the boy Anupa. 
Ramdhan has a brother Biswanath and a 
cousin Barhan whose children are Sukri 
and Jaglal already referred to. It appears 
that Biswanath and Barhan both lost sons 
recently, in Chait and Sawan, and the case 
for the prosecution is that they suspected 
Gahana’s mother to be a witch and on 
account of this enmity the death of Gahana’'s 
gon was brought about. Gahana is also 
a relation of this family and they are close 
neighbours. 

Now the case in the First Information 
is that it was Anupa who gave the gur to 
the deceased a8 well asto the other little 
boy Jaglal and that Gokul was sleeping; 
but at the trial the case was changed. 


Anupa is said to have called the boys to ` 


the house and Gokul is said then to have 
given them gur to eat. The treatment of 
the boy after the illness developed is now 
attributed to Gokul and not to the com- 
plainant. It isimpossible torely on this 


evidence in view of the First Information. . 


But for the statement made by the appel- 
lant himself to the Police which the 
learned Sessions Judge has admitted and 
relied upon, the case would be at an end. 
This statement, as appears from the evi- 
dence of the Sub-Inspector, Baidyanath 
Banerji, was as follows: ‘Gokul stated 


‘that he had given gur and that with the 


gur he had administered some drug which 
he had with him andthat with the same 
drug he had made an application for putt- 
ing ona sore on the. legof Siban Hajam 
of Adra’. Prima facie this statement is 
inadmissible, but the learned Sessions 


Judge has admitted itapplying the pro- 
visions of.s. 27 of the Evidence Act, because- 


it appears that in pursuance of the state- 
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ment the Sub-Inspector went to Siban 
Hajam and asked him for the medicine 
which Gokul had given him. That 
medicine was produced and was sent to 
the Chemical Examiner and was found to 
contain arsenic. Now it séems to me that the 
fact deposed to as discovered in consequence 
of the information received from a person 
accused of an offence, with which s. 27 of 
the Evidence Act deals,. must be a fact 
relevant to the case in which the evidence 
is sought to be given. Thefact that at 
some previous date the appellant had 
treated one Siban Hajam with arsenic for 
a bad leg is not relevant in any way to 
the present charge; and the discovery of 
that fact in consequencs of a statement 
made by the appellant to the Police can- 
not make this statement admissible. The 
learned Government Advocate expressed 
his own doubts about the admissibility 
of this statement; and if this statement 
goes out, itis conceded on behalf of the. 
Crown that the charge must fail. 

In this view the reference must be 
discharged and the appeal must’ be allowed 
and thé conviction and sentence set aside 


and the appellant acquitted and set at 
liberty, 

Wort, J.—l agree. ; 

A. N. A. Conviction set aside. 





LAHORE HIGH COURT. 
CRIMINAL Revision Petition No. 171 
oF 1925, 
_ May 1, 1925. 
Present:—Sir Shadi Lal, Kt, Chief Justice. 
THABA SINGH AND otHERs—AccUsED— 
g PETITIONERS i 
Versus 
EMPEROR-—RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 99, 828, 358— : 
Warrant of attachment illegal—Beating public servant 


executing warrant—Offence. 
There is no right of private defence against an 


` act, which does not reasonably cause the apprehen- 


sion of death or of grievous hurt, if done, or attempt- 
ed to be done, by a public sarvant acting in good ' 
faith under colour of his office, though that act may 
not be strictly justifiable by law. | 

A person is not, therefore, justified in_ beating a 
public servant entrusted with the duty of executing 
a warrant of attachment even if the warrant is 
illegal. g 

Petition for revision of an order of the 
Sessions Judge, Ferozepore, dated the 2nd 
January, 1925, affirming that of the Magis- 
trate, First Class, Muktsar, District Feroze- 


pore, dated the 28th November, 1924, 
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Mr. Sagar Chand, for the Government 
Advocate, for the Respondents. 

JUDGMENT.—The. learned Sessions 
Judge holds that the warrant of attach- 
ment, which the jamadar Ram Lal was 
asked to execute, was not illegal; and no 
argument has been addressed to me impeach- 
ing the correctness of that finding. Further 
even ifitis assumed that the warrant was 
defective, the petitioners had no justification 
for beating Ram Lal. 
Indian Penal Code providesthat there is 


no right of private defence against an act, 


which does not reasonably cause the ap- 
prehension of death or of grievous hurt, if 
done, or attempted to be done, by a public 
servant acting in good faith under .colour 
of his office, though that act may not be 
strictly justifiable by law. It is, therefore, 
clear that the petitioners are, at any rate, 
guilty of an offence under s. 323, Indian 
Penal Code. 

For the aforesaid reasonsI cannot inter- 
fere with the conviction, but, considering 
that the accused have been released on 
bail by a learned Judge of this Court, I 
reduce the sentence inthe case ofeach of 
them to the period of imprisonment already 
undergone by -him, The’ appliéation for 
revision is accepted to this extent only, 

R., L Revision accepted. 


- LAHORE HIGH COURT. 
CRIMINAL PETITION No. 1112 oF 1925, 
July 21, 1925, 
Present:—Mr. Justice Abdul Raoof. 
DHANIRAM 
e PETITIONERS 
_ versus 


KALIRAM—CompLaInNANT—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 145 (1), 
nature of —Preliminary order, necessity of recording— 
Reason of the rule. 

The powers conferred upon Criminal Courts by 
g. 145, Criminal Procedure Code, are somewhat of an 
exceptional character because they enable the Magis- 
trate mentioned in the section to partially deal with 
a matter over which Civil Courts have jurisdiction. 
Therefore, the requirements of the section must be 
strictly followed and a Magistrate is bound to make 
an order in writing stating the grounds of his being 
satisfied that. a dispute likely to causea breach of 
the peace exists. A formal order to this effect under 
sub-s. (1) is absolutely necessary to give the Magis- 
trate jurisdiction. [p. 686, col. 2.] 

Hakam v. Ralia Ram (|), followed. 

Debi Prasad v. Sheodat Rai (2), Nur Bakhsh v. 
Emperor (3), Sajad Hussain v. Nanak Chand (4), 
Muhammad Sharif. v. Dhanpat Rai (5) and In the 
matter of Chinnappudayan (6), distinguished, 


Petition for revision of an.order of the 


DHANIRAM V. KALIRAM. - 


Section 99 of the 


AND ANOTHER—AcCUsSED— | 
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Magistrate First Olass, Hoshiarpur, dated 
the 9th June 1925. f 
“Lala Fakir Chand, for the Petitioners. 
Messrs. N. C. Pandit and G. S. Salariya, - 
for the Respondent. . 
: JUDGMENT. —The following pedigree 
table will-help-in understanding the facts . 


of this case:— ` 
JAWAHAR SINGH 





f À 
Kali Ram. m Dhani Ram 


Ram Lal. 

On the 27th of March, 1925, Kaliram appli- 
ed under s. 145 of the Oriminal Procedure 
Code complaining that Dhaniram and 
Ramlal were trying to take wrongful posses- ` 
sion of two plots of land situated in the 
abadi of the village and possessed by the 
complainant and that there was a fear of a 
breach of peace. He stated in the petition 
that the accused had collected bricks on the 
plots and were going to construct a build- 
ing thereon. On the 30th March, 1525, the 


“ Magistrate took down the statement of the 


petitioner and granted an injunction pro- 
hibiting the construction of the building 
and fixed the 23rd April,1925, forthe hearin g 
of the case. He reeorded no preliminary 
order as required bys, 145 of the Criminal 
Procedure Code. When the accused per- 
sons appeared before the Courton: the date 
fixed they were asked to file written state- 
ments which they did and pleaded that the 
buildinghad already been constructed and. 
that very little wasleft tocomplete it. They 
further pleaded that the injunction, if given 
effect to would cause much loss ag a good 
deal of expense had been incurred in con- 
structing it. After recording evidence and 
hearing the parties the Magistrate was not 
satisfied as to which of the parties was:in 
actual possession of the plots. He, there- 
fore, decided to take action unders, 146 of 
the Oriminal Procedure Code. However 
instead of attaching the land, he made-an 
order in the following terms:— wg 
“I, therefore, deemit proper that unless the 
parties seek in Oivil Court a remedy in reg- 
pect of plot D (shown in the plan attached. to 
the record) on which the accused persons. are 
constructing the house, and get decided in 
whose land itis situate and who possesses 
the land of which it forms a part, the build- 
ingshould under s. 146 of the Criminal Proce- 
dure Oode remain in the condition in which 
it now is. Besides an injunction under 
s. 146, Criminal Procedure Code, be issuedi 
this behalf and got served on, the parties," 
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_ Against this order the present petition 


- for revision has been presented, and it hes 


been contended by Mr. Fakir Chand, the 


-learned Vakil for the petitioners, that 


inasmuch as the Magistrate by omitting 


to record the preliminary order required by- 


s. 145 of the Criminal Procedure Code com- 


mitted an illegality, the order is bad in law. 


and should be set aside. In support of his 
contention Mr. Fakir Chand has relied upon 
the decision in caseof Hakam v. Ratia Ram 
(1). Pandit Nanak Chénd, the learned Coun- 
sel for Kaliram, on the other hand has con- 
tended that the omission to record the pre- 
liminary order was a mere irregularity and 
unless it was shown that the petitioners had 
been materially prejudiced by this irregul- 


arity the order could not be set aside. He. 


has relied upon the following cases: — 

Debi Prasad v. Sheodat kar (2), Nur 
Bakhsh v. Emperor (8), Sajad Hussain v. 
Nanak Chand (4), Muhammad Sharif v. 


Dhanpat Rai (5), In the matter of Chinnap- | 


udayan (6). These rulings were relied 
anon alao w the case reported as Hakam v. 
Ralia Ram (1) and were distinguished by 
the learned Judge who decided the case, It 
is impogsible to say upon meagre facts 
established in the present case that the 
petitioners have not been prejudiced by 
the procedure adopted by the learned 
Magistrate. Section 145, cl. (1) of the 
Code provides that ‘Whenever a Dis- 
trict Magistrate, Sub-Divisional Magistrate 
or Magistrate of the First Olassis satisfied 
from a Police report or other information 
that a dispute likely to cause a breach of 


the peace exists concerning any land or. 


water or the boundaries thereof, within the 
local limits of his jurisdiction, he shall 
make an order in writing, stating the 


rounds 
fining the parties concerned insuch dis- 


' pute to attend his Court in person or by 


ader, within a time to be ‘fixed by such 
Maniotrate, and to putin written statements 


oftheir respective claims as respects the . 


fact of actual possession of the subject of 


dispute.” 
a 74 Ind. Oas. 79; 4 Lah, 66; 111 P. L. R. 1923, 24 


) 
A. I. R. 1924 Lah. 91. 
OA i, 4 À. L. J. 705; A. W. N. (1907) 265; 6 


Or. L. J. 352 


(9) 39 Ind. Cas. 1001; 26 P. W. R. 10917 Or; 18 Cr. 


are oy ind, Cas. 301; 22 P. W. R. 1917014 18 Or, 
J 


L 5i 23 Ind. Cas. 487; 68P. L.R. 1914; 15 P, W. R, 


A 15 Or. L. J. 279, 
“G SON. 548; 3 M. L. T. 18; 7 Or, L. J. 28, 
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‘Fhe words of the section clearly indicate 
that a Magistrate is to make an order in 


‘writing stating the grounds of his being 


satisfied that a dispute -likely to cause a- 
breach of the peace exists. The reason for ' 
this provision is obviously this that the 
parties should know before attending his 
Court what case they have to meet. This 
facility, however, was. not afforded to the 
petitioners and before coming to Court they 
could not sufficiently prepare themselves 
to put forward their claim respecting: the 
fact of actual possession of the subject of 
dispute. The powers’ conferred upon 
Criminal Courts by s. 145, Criminal Pro- 
cedure Code, are somewhat of an exceptional 
character because they enable the Magis- 
trate mentioned in the section to partially 
deal with a matter over which Civil Courts 
have julisdiction. Therefore, it appears to 
me that the requirements of the section 
should be strictly followed. A Magistrate 
would have no jurisdiction unless he was 
satisfied that there existed a dispute con- 
cerning land ete., and which dispute is like- 
ly to induce a breach of the peace A form-: 
al order to this effect under sub-s. (1) is 
absolutely necessary to give the Magistrate < 
jurisdietion, Thus the order complain- . 
ed against is not according to law and. 
must be set aside. 

I accordingly accept this petition and 
set aside the orders passed by the learned 
Magistrate. It isopen to the Magistrate 
to take fresh proceedings according to 
law if he thinks necessary to do so, or he 
may leave the parties to get their dispute 
settled by a Oivil Court. 

R. L. _ . Petition accepted. 
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MADRAS HIGH COURT. 
FULL BENCH. 
ORIMINAL Revision Oase Nos, 48, 49, 
162—179 or 1927. - 
(ORIMINAL Revision Petition Nos, 42, 48, 
144—161 or 1927.) 

. - May 6, 1927. 
Present:—Mr. Justice Phillips, Mr. 
Justice Wallace and Mr. Justice Jackson, 
MUTHU BALU OHETTIAR AND OTRERS 
—ACOUSED—PETITIONERS 

VEYSUS 
Tas CHAIRMAN, MADURA MUNICI- 
PALITY, MADURA—CompLainanT— 
, RESPONDENT. l 
Madras District Municipalities Act (V of 1080) 


(1051.0.1927] murat satu CHETTIAR v, GHAIRMAN, MADURA MUNICIPALITY, 


` 


88. 249, 8388—Permission to. establish factory undes 
s. 250, whether obviates necessity to take out annual 
license under s.249—Prosecution for offence under 


s. 838 for using rice mill without license—Validity . 
of rules, whether can be questioned in Criminal , 


Court—Practice—Case heard by one Bench and not 


finally disposed of, whether can be heard by another | 


ench. ; 

The fact that permission to construct or establish 
afactory or instalin any premises any machinery, 
etc., has been obtained under s. 250 ofthe Madras 
District Municipalities Act does not obviate the 
necessity to take out the annual license required by 
8.249, The permission given under s. 250is given 
solely for the construction, establishment or installa- 
tion. [p. 688, col. 1.] 

Section 250 of the Act does not deal with the user 
of such places but only with their inception. When 
the owner wishes to use them, and they are such as 
come within Sch. V, cl. (q), 8. 249 becomes applicable 
and the owner must take out an annual license from 
the Chairman of the Council [ibid.] 

In re Muthubalu Chetty (2), followed. 
ea Municipality v. Muthubalu Chetty (1), over- 
ruled, 

The word ‘place’ in s. 249 of the Act must be taken 
to include not only a factory, workshop, or workplace 
as mentioned in s. 250, cl. 1 (a) but any other place 
used for the purposes mentioned in Seh, V, whereas 
s- 250 clearly applies only to factories, workshops, or 
places in which it is proposed to employ steam power, 
water power or other mechanical power or electrical 
power, or places in which any machinery or manu- 


facturing plant driven by steam, water or other power’ 


is installed. [ibid.] 

On a prosecution for an offence’ under s. 338 of the 
Madras District Municipalities “Act for using a rice 
mill without the license prescribed by the rules 
under the Act, if isnot within the province of a 
Criminal Court to determine whether such rules have 
been validly framed; the matter should be left for 
determination in a Civil Court. -[p. 688, col. 2.1 

Where a case has been heard by one Bench of the 
High Oourt, but is not finally disposed of, it is open 
to the Ohief Justice to direct another Bench t 
proceed with the trial of the case. [ibid.] 

Petitions under ss. 435 and 439 of the 
Cods of Oriminal Procedure, 1898, viz., 
Or. R. O. Nos. 48, 162, 164, 168, 170, 172, 
174, 176 and 178 of 1927 praying the High 
Court to revise the orders of the Court of 
the First Olass Bench Magistrates, Madura 
Town, in 8. O. No, 975 of 1924, Nos. 552, 
1211, 1615 of 1924, Nos, -535 and 1288 of 
1924, Nos, 536 and 1328 of 1924, - Nos. 553 


dnd 1620 of 1924, Nos. 577 and 819 of 1924, . 


No. 926 of 1924, No. 1296 of 1924, No. 240 
of 1925, No. 1501 of 1924 No. 1619 of 1924, 
and Or. R. O. Nos. 49, 163, 165, 167, 169, 


171, 173, 175,177, 179 preferred against the ` 


orders of the Court of Session of Madura 
Division) in Or. R. P, Nos. 49; 70, 71, 72, 
51, 52, 53 and 54,55 and 56, 57, 58, 59, 64, 
75, and 76and 65 of 1925 .-(preferred res- 
pectively against the said summary cases.) 
Messra T, V. Muthukrishna Iyer and V, 
Sundaresa Iyer, for the Petitioners, l 


. (Devadoss and Waller, JJ.) 


“any place". which 


4 
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Mr. F. S. Vaz, for the Respondents, 

The Publie Prosecutor, for the Crown. 

ORDER.—The petitioners have been 
convicted by the Bench Magistrates of 
Madura for failing to take out a license 
under s. 249 of the Madras District Muni- 
cipalities Act and have now put in a petition 
asking for a review of that order. The 
offence of which the petitioners have been 
convicted is that of failing to take out an 
annual license for the rice mills owned 
and worked by them ðu the ground that 
a rice millis a place ‘used for the pur- 
poses specified in Sch. V,cl. (q) of the Act, 
namely, “using for any industrial purpose 
any fuel or machinery or doing- in ‘the 
course of any industrial process anything 
which is likely to be dangerouste human 
life or health or property.” The coa- 
tention for the petitioners is that when a 
permission to construct or establish a 
factory or instal in any premises any 
machinery, etc.; has been obtained under 
s. 250 of the Act, no annual license under 
s. 249 need be obtained as the two sections 
are mutually exclusive. This isthe view 
taken by a Division Bench of this Court 
in Madura 
Municipality v. Muthubalu Chetty (1) where- 
as the contrary view was taken in Jn re 
Muthubalu Chetty (2) by Odgers and 
Madhavan Nair, JJ. These petitions have, ` 
therefore, been placed before this Bench - 
for a decision on the question. Waller, J., 
was of opinion that a distinction is drawn 
in the Act between industries and factories - 
the former being dealt with in 5, 249 
and the latter in s. 250, and based this 
view toa great extent upon the supposed 
anomaly that the contrary view would 
mean that when a Municipal Council had 
granted permission for the erection ofa 
factory under s. 250 it would be open to 
the Ohairman to refuse a license for itg 
subsequent working. The anomaly is more 
apparent than real fer the Chairman’s 
decisions under s. 249 are subject to an 
appeal to the Council. - 

When the sections: are closely examined 
ib is apparentthats. 249 ig much wider 
than s. 250; for it purports to deal with 
is used for any one or 
more of the purposes specified in Sch, V 
and the word ‘‘place” certainly includes a 


(1) 94 Ind. Cas. 411; 50 M. L. J. 384; A.I R, 
Mad. 576; 27 Or. L. J. 635; (1926) M, W. NGA 
2) 98 Ind, Oas. 388; 51 M.L.J,490; A. L R, 1994 


( 
Mad, 1132; 27 Or, L. J, 1316, 
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factory or workshop, for Sch. V undoubted- 
-]y includes some factories: The word 
‘place’, therefore, must be taken to include 

not only a factory, workshop, or workplace 

“as mentioned in s. 2.0, cl. 4 (a) but any 
‘other place used for the purposes mentioned 
in Sch. V. Section 250 clearly applies 
only to factories workships, or places in 
which it is proposed to employ steam 
power, water power or other mechanical 
power or electrical power, or places in 
which any. machinery or manufacturing 
plant driven by steam, water or other 
power is installed. The places referred 
to in s. 250 are those of a more 1m- 
portant character, and before any person 
can construct or establish any such factory: 
he is bound to get the permission of the 
Council to do so. That permission is 
given solelyfor the construction, establish- 
ment or installation, as is also apparent 
from cl. 5 of the section which says that 
the provisions of s. 197 dealing with 
new buildings-shall not be deemed to be dis- 
pensed with. Section 250 does not -deal 
with the user of such places but only with 
their inception. When the owner wishes 
to use them, and they are such as come 
within Sch. V, cl. (q), s.-249 becomes 
applicable and the owner must take out 
an annual’ license from the Ohairman 
of the Council. This is the view that 
was taken by Odgers and Madhavan 
Nair, JJ., and we think this is certainly 
‘the correct view. - > | ro 

The question whether a rice mill is 
likely to bé dangerous to human life or 
health or property whithin the meaning 
of Sch. V cl. (q), does not arise in these 

cases, for it has been found as a fact 
that the rice mills in question are dangerous 
to humn lifeand health. It is consequent- 
ly unnecessary to go into the further 


question of whether tho” words in that. 


clause “which is likely to be dangerous 
to human life or health” govern the words 
“any fuel or machinery” or not, ` 
There is one other point C j 
is desirable to express an opinion, for it 
was argued before us, and thatis whether 
a Magistrate should take cognizance of a 
plea raised in a-case of this kind ques- 
tioning the validity of the order disobeyed 
by -the 
under 
usin 
* praseribed by any rule, by-law or ragula- 
tion 


s. 338 of the Act and consists of 
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on which it 


accused. The offence charged: is: 
the rice mill without the license 


made under the Act, The necese j 
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sfry rules. have been framed in this 
case and itis not within thè province of 
a Uriminal Court to determine whether 
such rules have been validly framed, a 


.matter which should be left for determina- 


tion in a Civil Court. l : 

. Mr. Vaz on behalf of the Municipal 
Council raised a preliminary point that 
this Bench had no jurisdiction to try these 
cases. The petitioners applied to the 
Sessions Judge of Madura to refer them 
under s. 437, Criminal Procedure Code, to 
this Court and they are the cases dealt 
with by Odgers and Madhavan Nair, JJ. 
Instead, however, of finally disposing of 
these cases, they returned the reference 
in the connected cases to the Sessions 
Judge and asked him to deal with them 
in the light of their judgments. The 
Sessions Judge-has accordingly dismissed 
all these petitions. Now the petitioners come 
again before this Court, some impeaching 
the original order of the Bench Magis- 
trates: and some the final order of the 
Sessions Judge. So far as the Sessions 
Judge's order is concerned, it is clearly 
open to revision by this Court and it is com- 
petent to us to deal with those cases. As 
regards the other petitions dealing directly 
with the Bench Magistrates’ order it cannot 
be said thatthe question is res judicata, 
for they were not finally disposed of by 
the Bench which has already heard them. 
Even if a case has been heard by one 
Bench, but is not finally disposed of, it 
is open to the Chief Justice to ask another 
Bench to proceed with the trial of the 
case, and that has been done in the present. 
ease. Apart from this, it is questionable 
whether under the very wide powers given 
by s. 439, Criminal Procedure Oode; this 
Court cannot suo motu interferein cases of 
this sort where final orders have not already 
been passed. by it. We think that the 
convictions by the Bench Magistrates are 
correct and the petitions are all dismissed. 

V, N. V. Petitions dismissed., 
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LAHORE HIGH COURT. ° 
Sseconp Civin APPBAL No. 1729 or 1923. 
June 14, 1y27. 

Present;—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
MATERA AND OTHERS—DEPENDANTS — 
APPELLANTS 

Versus i 
RAM SINGH, MINOR, THROUGH HIS MOTHER 
Musammat BILARTO-— PLAINTIFF AND 
HIMMAT SINGH-—Derenpaxt— - 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLII, 
r. 2—Second appeal—Copy of judgment of first Court, 
necessity of. 

A memorandum of second appeal to the High 
Court must be accompanied bya copy of the judg- 
ment of the Court of first instance, and if the latter 
is not presented till after the period of limitation has 
expired, the appeal should be rejected as barred by 
limitation in the absence of sufficient cause to ex- 


plain the delay. 
Molu Mal v. Sri Ram (1), followéd. 


Second appeal from a decree of thé 
District Judge, Karnal, dated the 14th 
April, 1923, affirming that of the Subordinate 
Judge, First Class, Rohtak, dated the 25th 
April, 1922. 

Mr. Iftikhar Ali, for the Appellants. 

Mr. Shamair Chand, for the Respondents, 


JUDGMENT. 

Haidar, J.—This appeal was admitted 
as long agoas the lithof June, 1923. The 
learned Judges, who admitted it under 
O. XLI, r.11 of the Civil Procedure Code, 
made the following note: — ; 

“Subject to all just exceptions on the 
question of limitation the appeal is ad- 
mitted,” 

The case came up to-day for hearing. On 
behalf of the respondent Mr. Shamair 
Chand raised the objection that the appeal, 
when it was filed, was. barred by limitation; 
He says that the appeal was filed without 
a copy of the judgment of the first Court 
“ag required by r. 2,0. XLII which was 
incorporated in that order as long ago 
as 1919. The newly added rule runs ag 
follows:— 

“2. In addition to the copies specified 
in O. XLI, r. 1, the ‘memorandum of 
appeal-shali be accompanied by a copy 
of ‘the judgment of the Oourt of first 
instance,” 

The last date of limitation was the 20th 
of July, 1923. 
18th of July, but as already stated with- 
out a copy cf the judgment of the first 
Court, The appellants applied fora copy 
of the. judgmeat of the first Court on the 
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The appeal was filed on the - 
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19th of July, 1923, and the copy ‘was 
ready. on the 20th of July, 1923, and was 


delivered to the appellants on the same 
day. This copy was filed ultimately in this 


Court on the 23rd of July, 1928, 


No explanation is forthcoming of the 
delay in applying for the copy nor has any 
affidavit been filedon behalf of the appel- 
lants explaining the delay soas to bring 
the case. within the provisions of s. 5 of 
the Indian Limitation Act. The law on 
point is laid down very clearly ina judgment 
reported as afolu Mal v, Sri Ram (1) where 
it was heldthat “a memorandum of second 
appeal to the High Court must be accom- 
panied by a copy of the judgment of 
the Court of first instance, and jf the 
latter igs not presented till after the period 
of limitation has expired, the appeal should 
ordinarily berejected as barred by limita- 
tion.” : 

This beingso, and in the absence of any 
sufficient cause to explain the delay, there 
-is no other altefnative for this Court 
except to dismiss the appeal as being barred 
by limitation. i ; 

The appeal is accordingly dismissed with 
costs. 

. Tek Chand, J.—I agree, 

R. L. Appeal dismissed. 

muk Ind. Cas, 33; 2 Lah, 227; 3 U. P, L. R. (Lah) 
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PATNA HIGH COURT, 
AppgaL From OxtuinaL ORDER No. 103 
oF, 1 26, 

March 11, :927. 


. Present:—Justice Sir B. K. Mullick, Km, and 


Mr. Justice Scroope. 
MAHARAJ BAHADUR SINGH 
JUPGMENT DEBTOR— APPELLANT 
| i VeErTSUS a 

Rai Bahadur P. O. LAL CHAUDHURY 

i DiCRKE HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1808), O. KAT, rr, 
54, 90—Sale of estate comprising several mauzas— Pub- 
lication in, every mauza, whether necessary—Seitle- 
ment of value of property: in sale proclamation— 
Judgment-debtor, whether estopped from questioning 
valuation in proceedings to set aside sale. 

Where an estate consisting of a large number 
of mauzas is put up for sale 16 is-not necessary that 
the sale proclamation should be published in every 
mauza. |p, 692, col. 1.] 

Tekait Krishna Prasad Singh v, Moti Chand (1), 
distinguished, 
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A judgment-debtor is not precluded from raising 
the question of valuation in proceedings to set 
aside an execution sale cimply because the question 
had already been decided when the sale preclama- 
tion was settled. [p. 692, col 2 | 

Mahadeo Singh v. Dhobi Singh (2) not followed. 


Appeal from an order of the Subordinate 
Judge, Purnea, dated the 22nd April, 1926. 

Mr. C. C. Das (with him Messrs. B N. 
ra and G. N. Mukherji), for the Appel- 
_ lant. | e : F 

Mr. Sultan Ahmad (with him Mr. 4. H. 
Fakhruddin), for the Respondent. 

i JUDGMENT. 

Mullick, J.—This appeal arises out of 

an application to set aside a sale which was 


held-on the 4th June, 1925. The Subordi-: 


nate Judge found that there had heen no 
irregularityin publishing and conducting 
. the sale and dismissed the. application. 
The sale was held in execution of arent 
decree passed on the 20th June, 1920, by 
the-Subordinate Judge of Purnea in favour 
of the respondent Rai Bahadur  Pirthi 


Ohand Lal Choudhury against’ the appel- - 
lant Babu Maharaj Bahadur Singh for the © 


rent ofa patni taluk for the years 1325 to 
1327 Mulki (corresponding to 1918 to 1920). 
The taluk has been the subject of consider- 
able previous litigation, The former pro- 
prietor of the estate was one Dhanpat Singh, 
the father ofthe appellant and under him 
the paint was at one time held by one Babu 
Ohhatarpat Singh, Dhanpat. Singh sold 


the proprietary interest tothe respondent ` 


and in 1913 a suit was brought by Ohbhatar- 
pat Singh against the respondent to set 
aside a sale of the patni taluk which had 
been held on the 16th November, 1912. 
That suit ‘succeeded and the sale was set 
aside. ' , 

We find next thatafter Dhanpat Singh's 
death his trustees Babu Indra Chandra Bothra 
and others and the appellant Maharaj Baha- 
dur Singh sued Obnatarpat Singh for soma 
rent which had accrued before the transfer of 
the proprietary right tothe respondent and 
obtained a .money decree which was put 
into execution in the year 1912. 
execution the decree-holders Indra Chandra 
Bothra and other purchased the patni mahal 
for a sum of Rs. 39,000 onthe 8th March, 
1915, and thereby became falukdare under 
the respondent Pirthi Chand Lal Ckau- 


ury, 

We next find that P. O. Lai Chaudhury 
brought a suit against Chhatarpat Singh 
for rents which hed acerued before the 
Bth March, 1916, and obtained a cecce and 
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brought the taluk to sale on the 27th March, 
1916, and that Rani Mina Kumari, the 
mother of the appellant, purchased it for 
a sum of Ry, 41,000. - - 

The taluk was again in arrears and was 
cold under the provisions of the Patni 
‘Regulation VIII of 1819 on the 16th Novem- 
ber, 1916, and was purchased by one Moujl 
Lal for a sum of Rs. 10,000. 

To set aside thislast sale Maharaj Baha- 
dur brought a suit on the lst December, 
1916, and valued the property at Rs. 39,000. 

Mina Kumari also brought a suit to set 


aside the same eale on the 30th March, 


1917, valuing the proparty at Rs. 41,000. 

In the execution proceedings which 
resulted in the sale now under considera- 
tion, the property was valued by. the 
Subordinate Judge on the 24th Jan- 
uary, 1925, in the presence of the par- 
ties to. the suit, and the Subordinate 
Judge, after considering thé documents 
relating to the proceedings referred to 
above and .the oral evidence adduced by 
the parties, found thatthe property should 
be valued at Rs. 41,000. The sale procla- 
mation wastlien published upon the footing 
of this valuation and the property was 
purchased at the sale by the decree holder 
Rai Bahadur P.O. Lal Chaudhury for that 
sum, 

One of the questions to be decided by us 
will be whether this price wasinadequate and 
whether it was the result of the irregulari- 
tiesin the sale alleged by the judgment- . 
debtor. ens 

But the first question is whether thera © 
was any irregularity atall. The provisions 
oflaw applicable to the sale are contained in 
O. XXI, rr. 54,66 and 67, of the Code of 
Civil Procedure read with Chap. XIV of 
the Bengal Tenancy Act. 

Now the property comprises forty mauzas 
which are situated in Thanas Forbesganj, 
Purnesa, and Raniganj in the District of 
Purnea, Itis alleged by the decree-holder 
that the notices of attachmants and the pro- 
clamations of sale were published in four- 
teen mauzas by two Civil Court peons 
Hossaini and Mahabir on the 26th April, 
27th April, 28th April and 29th April, 
1926, Hossaini made- tbe services in 
Mauzas Hingoa and Lachmipur in Thana 


' Forbesganj and in’ Mauzas Kharhat, Par- 


raanpur and Kopari in Thana Raniganj. 
The other peon Mahabir made the services 
in Mauzas Raghopur, Mirzapur, Bishtaria, 
Kajra, Pachira, Tamghati, Pahasra Basaiti 


(105 I. 0, 1927] 


and Jhunni. The decree-holder also alleges 
that service was duly made in the Thana 


buildings at Purnea, Raniganj and For-. 


besganj. Also a notification was published 
in the-Government Gazette on the 29th 
April. Aad finally remembering his pre- 
vious difficulties in connection with this 
property the decree-holder took -the 
precaution of engaging the services of 
Babu Ashutosh Moitra, a photographer of 
Katihar, who went with the peon Hos- 
Baini to Mauza Kharhat and with the 
pon Mahabir to Mauza Raghopur and 
was present at the time the service was 
made in those mauzas and took a photograph 
ofthe pərsons assembled there. The rst 
proofs of these photographs were signed by 
toe photographer onthe 27th Apri}, 1925, 
aod were produced before the Subordinate 
Jadge in the inquiry under O. XXI, r. 90, 
of the Code of Civil Procedura, 

In support of the allegations with regard 
to the services made by Hossaini, the 
decree-holder has called the peon himself. 
He has also examined the drummer Bhadai, 
the identifier Bhagwat and five viliagers 
named ‘Tulsi, Jagap, Sautokhi, Mandal, 
Chulhai Mandal and Sumrit Mandal, 
Hiossaini has attested his signature upon 
the reports made by him with regard to 
the services and itis admitted that there 
is a discrepancy between his evidence in 
‘Oourt and the reports. Hossaini’s reports 
show that he made the services on the 26th 
and 27th April; but the date on which he 


submitted the reports to the Subordinate: 


Judge was the 2nd May. In Oourt he says 
taat he wrote the reports on the spotat the 
time of service and, theretore, there isa 
discrepancy between his two statements on 
this point. It would seem that he wrote 
out the service return after he went back to 
head-quarters; but his evidence on the whole 
has been accepted by the learned Subordi- 
nate Judge, and I think that the discre- 
pancy is dus to defect of memory, parti- 
cularly so as there is a large amount of 
evidence corroborating theservice of notice 
in the mauzas. The drammer and the 
identifier are cf coursethe decree holder's 
men, but the villagers who support 
Hossaini have no interest “in deposing 
falsely, and I think they were rightly 
balieved by the learned Subordinate Judge. 
Then, there is no question-that service wag 
duly made at the Police stations, and having 
regard to the fact thata -no!ification was 
also publisued in ths Gazette, I can ses no 
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reason why the decree-holder should have 
brought false evidence for the purpose of 
supporting the peon. 

The most remarkable corroboration how- 
ever of the peon’s statement is supplied 
by the photograph taken in Mauza Kharhat. 
There is no reason for distrusting the 
photographer who says that he accompani- 
ed the peon and took the photograph in 
which some of the persons who have given 
evidencein this case have been marked by 
the letters O, C1. C5 and C6. This photo- 
graph shows that there was a gentleman 
named Saroda Babu who was looking 
after the interests of the decree-holder and 
that the party assembled at the place 
where service was made comprised among 


others Hossaini, Bhadai, Bhagwat and 
‘Chulhai., 
With regard to the services made by 


Mahabir the evidence is equally satisfactory 
and clear. Mahabir is supported by the 
drummer Bhadai and by the identifier 
Cohatar and six villagers, Bansi, Wazir 
Ali, Bahoran Gossain, Adhin Lal Mandal, 
Bazrangi Lal and Chulhai Mandal and by 
the photographer Ashutosh Moitra, The 
reports submitted by Mahabirhave been 
proved by himin Court, and there isno 
material discrepancy between the evidence 
given by him and either his own reports or 
the evidence given by the other witnesses. 
There is also a group taken at Raghopur 
signed by the photographer on the 27th 
April, 1925. This photograph shows Saroda 
Babu standing by a horse which he had 
evidently been riding and also the peon 
and Bahoran Gossain and Adhin Mandal 
marked respectively by the letters 02, C3, 
and C4, : 
The evidenca shows that the notices were 
served in one mauga on the 26th April, in 


‘eight mauzason the 27th,in four mauzas 


on the 28thand in the last mauza on the | 
29th. The reports, as has already been 
stated, were submitted by the two peons on 
the 2nd May and the llth May. 

The learned Subordinato Judge saw the 
witnesses and believed them andin my 
opinion he was fully justified in holding 
that there had been no irregularity in 
publishing and conducting the sale. 

A point was attempted to be made before 
u3 on behalf of the appellant that as the pro- 
perties comprised forty mauzas publication 
should have been made in more than four- 
teen mancas Itis clearthat the law dceg 
not require that publication ehonld ba 


692 


made in’ every mauza: Tekait Krishna 
Prasad Singh v. Moti Chand (1) was cited, 
but that case has no application. In that 
case the Execution Court in terms directed 
that the sale proclamation should be served 
in every mauza and as there was a grcées 
contravention of the orders of the Court, 
it was held by their Lordships cf the 
Privy Council that. the sale was bad; but 
there is no justificabion, for the conten- 
tion thatin every mauza comprising an 
estate or atenurea separate proclamation 
is to be served. Rule 5tof O. XXI of the 
Code of Civil Procedure requires that the 
order shall be proclaimed at some place on 
or adjacent to the property by beat of 
drum and thata copy of the order shall 
be affixed on a conspicuous part of the 
property and also upon a conspicuous part 
of the Court house and at the office of 
the Collector of the District where the land 
is situated, and itis clear that in this case 
these provisions were substantially com- 
plied with. It appears from a reference 
tothe district map that the mauzas are 
all situated close together and that the 
places where the’ services were made con- 
stitute some of the largest villages within 
the taluk. From the fact thatservices were 
made in several mauzas on one and the 
same date, it is clear that they ware not 
separated from each other by great dis- 
tances, and in the circumstances, there can 
be no doubt that the provision regarding 
service in or upon @ Conspicuous palit 
of the taluk was complied with. With 
regard to the other requirements of the 
Jaw, no arguments have been addressed to 
us, and upon the question of fact whether 
or not service was made as alleged. we are 
in complete.agreement with the learned 
SubordinateJudge and we hold that no 
irregularity has been proved. po i 

This makes it unnecessary for us to enter 
into the question of inadequacy of price, 
but as the parties have adduced docu- 
mentary evidence aad: aleo some oral 
evidence upon the point in the Court below 
and the Court has gone info the question 
atsome length, we will record a finding on 
that point also. 

We haveto observe at the outset that 
- the learned Subordinate Judge was in error 


if he thought ‚that the judgment-debtor ` 


(I) 19 Ind. Gas. 296: 40 O. 635; 17 O. W, N, 637; 
Cagis) MW. N. 48%; ILA. D. J. ait; 17 OL J, 


3. 15 Bom. L. R. 515; 14 ML, MAN YI M LJ. 
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was precluded from raising the question of 
valuation in the inquiry before him simply 
because the question had already been 
decided when the sale proclamation was 
settled, There was no estoppel in -the 
matter at all. The learned Judge relies 
upon Mahadeo Singh v. Dhobi Singh (2). 
Butin that case a notice: was issued upon 
the judgment debtor informing him that 
the Court hid valued the property at a 
certain figure and he was called upon to 


“show cause why that value should not be 


eniered in the sale preclamation, The 
judgment-debtor declined to appear. The 
properiy was eventually brought to sale 
and when the judgment-debtor made an 
application 10 set aside the sale it was 
held tbat the principle of res judicata 
must be applied and that he was pre- 
cluded from raising tke question again. 


-Ii is also to be observed that Mahadeo 


Singh's case (2) has been overruled though 
on another point and itis doubtfalif the 
decision regarding the valuation which was 
really. obiter is binding. Butin effect, the 
learned Bubordinate Judge's error has rot 
affected the result. The judgment-debtor | 
examined altogether fourteen witnesses. 
After thirteen ‘witnesses had’ been €x- 
amined, hé called a witness to give oral 
evidence with regard tothe value of the 
property and at that stage the Court ex- 
pressed the opinion that further evidence 
should not be given. But 
the documentary evidence wasalready in 
and the learned Subordinate Judge upon 
that . documentary evidence, ‘eventually 
recorded a finding that the value of tLe 
property was about Rs. 41,000 and that 
there had been no inadequacy of price in 
the sale. | 

Now in 1914 in the suit brought by 
Chhatarpat Singh against Rai Bahadur 
P, 0, Lal Chaudhury (Ex. 7) to which 
reference has already been made, the Court 
valued the property at Its. 60,000 with- 
out contest. In the judgment (Ex 8) which 
relates to the sale of the &th March, 1915, 
referred to above the Court thought that 
Rs. 39,100 was a fair valuation taking into 
account the fact that a sum of Rs. 27,040 
was due for arrears of rent. In the two 
plaints filed reepectively by Maharaj 
Bahadur Singh on the lst December, 1916 
(Ex, 1) and Mina Kumari on the 30th 
March, 1917 (Ex. J) the valuations given 


) 74 Ind. Cas, 838; 2 Pat. 916; (1923) Pat, 283: 4 
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are Rs, 39,000 and Rs, 41,000 respectively. 


It must be assumed till the contrary is: 


shown, that the plaintiff’ in each of the 


suits complied with the provisions of the > 


law and gave the true market value.’ The 
learned Subordinate Judge has relied on 


these two plaints in arriving at the find- | 


ing thatthe property could not.at the end 


of 1916 and at the beginning of 1917 have | 
41000. The ` 


learned Counsel for the appellantsuggests | 


been worth more than Rs. 


that the true value was not given because 
the plaintiff was allowing for the outstand- 
ing chargeson account of rent; but there 
isno evidence to support this explana- 
tion. I cannot, therefore, say that, in the 


circumstances, the learned Subordinate ` 
Judge was wrong in holding that the | 


value of the property was about Rs. 41,000, 

It is, however, contended that even if the 
value was Rs. 
five darpatni tenures in the estate which 
have since been cancelled and that con- 
sequently the -value of the patni interest 


has gone up.. That argument is correct: 


but there is no evidence to show what is 
the income of the property, nor: at how 


many years’ purchase the property should 


be valued. Without documentary evidence 
of the income itis difficult to arriveat a 
satisfactory valuation, of the present value of 
the patni. 

But even.if the value ofthe property is 
Rs. 60,000 as was held in i914, I do not 
think that Rs. 41,000 can be considered to 
be an inadequate pricein view ofthe fact 
that it was the price- fetched at a forced 
sale. Further it appears that at the time 
when the decree holder purchased the pro- 
perty on the 4th June, 1925, a sum of 
Rs. 56,000 was due on account of arrears of 
rent, anditis probablethat bidders at the 
sale were influenced by this fact. It is 
impossible also to expect the full market 
value of a property to be realised by a 
sale in Court and, in the circumstances, I 


am unable to say that there has been an’ 


inadequacy of price. ; 

,In any event, if there was any inade- 
quacy, the appellant is not entitledto any 
relief because the sale was “duly and pro- 
perly published and conducted. 


The appeal, therefore, must be dismissed 


with costs. 
Scroope, d,—]! agree. oe 
AN. A Appeal dismissed. 


a 
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LAHORE HIGH COURT. 
QOrvit MISeRrLLANEOUS First Appa No, 1842 
l . oF 1924, 
January 30, 1925. 
Present:—Mr. Justice Martineau. 
KISHEN PARSHAD—J upGment-DEBTO 
l —APPELLANT ; 
i Versus ` : 

Tas PUNJAB NATIONAL BANK, 
LIMITED, AMRITSA R—DEcREE-HOLDEAS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 68 
—Objection to attachment dismissed in default—Ffresh 
objection, competency of. 

Where an objection to attachment is dismissed 
whether in default or on the merits, a fresh objection 
is not competent. 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Amritsar, 
dated the 30th May, 1924. l 

Mr Des kaj Sawhney, for the Appellant. 

Lala Hargopal, for the Respondents. 


3 UDGMENT.—An objection filed by 
the appellant Kishen Parshad to the attach- 
ment of certain property effected in execu- 
tion of a decree against his father Devi 
Parshad was dismissed for default. 
Parshad died and -Kishen 
Parshad. again filed an objection to -the 
attachment on the same grounds as before. 
The Senior -Subordinate Judge disallowed 
it, holding that the order passed on the 
first objection was conclusive.. Kishen 
Parshad has appealed to this Court, and it 
is contended on his behalf that as the first 
objection was dismissed for default and 
not.on the merits a fresh objection can be 
entertained. This was, no doubt, the law 
while the old Oivil Procedure Code was 
in force, as it was only an order passed 
under gs..280, 281 and 282 of the Code, that 
ie, an order passed after investigation of the 
claim, which was conclusive under s. 283. 
But the Jaw was changed by the enact- 
ment of the present. Code, as the order 
mentioned in O. XXI, r. 63, which 
corresponds to s. 283 of the old Code, relates ° 
to any order made on a claim or objection 
and is not confined toan order under one 
of thethree preceding rules. Consequently 
under O. XXT, r. 63, an order-dismissing a 
claim for default is, subject to the result 


rof a suit instituted by the person against 


whom the order is made, conclusive no 
less than an order dismissing a-‘claim on 
the merits This has beenso held in Kedar 
Nath v. Sukh Nath Singh (1), Gulab v, 


' (1) 64 Ind. Cas. 209; 24 O, O, 213, 


After- . 


~ 
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Mutsaddi Lal (2), Nagendra Lal Chowdhury 
v. Fani Bhusan Das (3) and Satindra Nath 
Banerji v. Siva Prasad Bhakat (4). : 

-~ tis argued for the appellant that the 
provision in’ O. XXI, r. 63 that the order 
shall be conclusivesubject to the result 
-of a suit means only that the order cannot 
be challenged in appeal or revision, but 
I see no reason for placing this restricted 


- interpretation on the word conclusive, and 


` 


I hold that O. XXI. r.,63 renders the dis- 
missal of the former objection, even though 
it was a dismiesal for default, a bar to the 
entertainment of a fresh objection. 
I dismiss the appeal with costs, 
Bc, Appeal dismissed, 
ALN. A. 


(2) 50 Ind. Cas. 748; 41 A. 623; 17 A. L. J. 674; 1 U. 
P. L. R. (A) 41, 
3) 44 Ind. Cas. 265; 45 C. 785; 23 G. W. N. 375. 


4) 64 Ind, Cas. 713; 26 C. W. N. 126; A. I. R. 1922 
Cal. 166, . , i 
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PRIVY COUNCIL. 
- APPEAL FROM THE BomBay Hica Coovrt. 
June 28, 1927. 
Present:—Lord Atkinson, Lorn Carson, 
Sir John Wallis and Sir Lancelot 
Sanderson. l 
LAXMANRAO MADHAVRAO 
J AGIRDAR— APPELLANT 
versus 
SHRINIWAS LINGO NADGIR AND 


OTHERS— RESPONDENTS. 
Bombay Revenve Jurisdiction Act (X of 1876), se. 8, 
1—Bombay Hereditary Village Offices Act (III of 
1874)—Limitation Act (IX of 1908), Sch. I, Art 120— 
Levy of contribution for emoluments of watandars— 
- Suit for refund—Limitation—Suit for declaration of 
right to watan, maintainability of. 
"Section 4 of the Bombay Revenue Jurisdiction Act, 
X of 1876, bars the jurisdiction of Civil Courts 
with regard to a claim for declaration that the 
plaintifis and not the defendants are the watan- 
dar patils and kulkarnis of a village. The words of 
the section are wide enough to preclude the Courts 


e from entertaining any claim to the watan offices in 


opposition to the claim of the hereditary cfficers 
recognized or appointed under the Bombay Heredi- 
tary Offices Act of 1874 and also any claim for the 
cancellation of the watan register. [p. 700, col. 1.] 

Failure to.institute a cuit to set aside an order of 
a Collecter imposing contribution under the Bombay 
Hereditary Offices Act within the pericd prescribed 
for such a suit will not by itself kar a fuit for 
refurd of an amount levied in pursuance of such 
an order. If the order of the Collector is illegal, the 
plaintiff is not bound to set it aside but is entitled 
to wait vntil il is enforced against him, and the 
attempt to enforce it against him will give hima 
good cause of action. [p. 700, cols. 1 & 2.) 

Land revenue in s 3-of the Bombay Revenue 


- 
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Jurisdiction, Act is defined as including “any cess 
or rate authorized by Government under the pro- 
vision of any law for the time being then in 
force” and a suit for a refund ofthe contribution 


. levied under Act 111 of 1874 would, therefore, be 


barred unless exemption is claimed by virtue ofan 
adjudication under Act XIof 1852, which declares 
the particular property tobe exempt. [p. 700, col. 
97° 


Appeal from the judgment and decree of 
the High Court `of Bombay, (Sir Norman 
Macleod, Kr, ©. J.,and Mr. Justice Shah) in 
Cross Appeal Nos. 132,157 and 159 of 1918 
dated 16, September 1921 ‘reversing the 
decree of the District Judge, Dharwar. 

Messrs. G. R. Lowndes and M. R. Jardine, 
for the Appellant. 

Messrs. A. M. Dunne and E. B. Riakes, 
for the Respondents, `` 


JUDGMENT. 

Sir John Wallis.—This isan appeal 
from a judgment and decree of the High 
Court of Bombay reversing the decree 
of the District, Judge of Dharwar and 
dismissing the suit brought by the plaint- 
iff, Laxmanrao, jahagirdar of Hebli, for 
declarations:: (1) that the plaintiff and 


defendants Nos.1% and 13 are and that 


the nadgirs are not watandar patils and 
kulkarnis of Hebli village; (2) that the 


‘lands measuring 120 mars entered in the 


watan register of the village prepared 
under Bombay Act IJE of 1874, are not 
watan lands ; (3) for a cancellation of the 
register ; (4) for declaration tbat these 
Jands were not liable for the remunera- 
tion of patils and kulkarnis; and (5) 
for the recovery of Rs, 964-0-8 levied from 
the plaintiff under Bambay Act III of 1874, 

The plaint alleged that the grant to 
their ancestors in 1748 of the village 
included 200 mars of land assigned for 
the remuneraticn of the patil kulkarni 
and nadgir offices in the village, and also 
the cffices themselves, that as the defend- 
ants’ ancestcrs who were the previous 
owners of these watans had failed to 
pay the judi and raised a rebellion, their 
watans had been resumed long before 1723, 
and so the watani nature of the lands came 
toan end; that ever since the establishment 
of the. British Government the plaintifi’s 
family had been in possession of all the 
said 200 mars, except 74 mars and 3 bighas 
and except 22 mars of which they had 
been deprived in a civil suit filed by defend- 
ants Nos 7 to 11 in 1867 and also bad been 
in posseesion of all patilki and kulkarniki 
tights, They alleged that they were watan- 
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dars of patilki and kulkarniki under the 


sanad of 1748, and, if not, were entitled to 


their offices by virtue of long possession. . 


The proceedings of Government recogaiz:’ 


ing the family of defendants Nos.2 to 11 


as watandars, and framing the watan re- 
gister accordingly, and imposing a contri- 
bution on the plaintiff under Act III of 1874, 
were accordingly wrongful. 

In para. 15 it was pleaded that the 
200 mars were not now watan land, 
‘the reason being that in the year 1858, 
the Inam Commissioner decided that the 
whole of the village of Hebli, including the 
land measuring 200 mars, is not watan, but 
that itis another kind of estate, aad on 
date the 6th March, 1863, Government 
passed final orders to that effect in resolu- 
tion bearing number 676. Although jaha- 


girdars and nadgirs (meaning the family of ` 


defendants Nos 2 to 11) were (the only) par- 
ties to that matter, (2. e., inquiry) (still)-the 
Government, jahagirdars and nadgirs are 
bound by this decision and the decision 
passed by the Settlement Officer in the 
year 1864, that only 74 mars and 3 bighas 
of land is liable to settlement.” 


The causeof action, it was alleged, arose 
on the 7th October, 190%, when Govern- 
ment passed resolution 10129 deciding that 
the nadgirs were watandars depriving the 
plaintiff and defendants Nos. 12 and 13 of 
their rights, and making the lands in pos- 
session of the plaintiff's family liable: for 
the remuneration of the patil and kul- 
karni although they were not watni lands. 


The first defendant, the Secretary of State 
in Council, filed a separate written state- 
ment pleading that the suit was barred by 
Bombay Act X of 1876, s. 4 (a), Bombay 


Act III of 1874, 8. 25, and Arts, 14, 120 and . 


124, Limitation Act. He also pleaded that 
the family of defendants Nos. 2 to 11 were 
the real watan patils, kulkarnis and nadgirs, 
and that the 200 mars of land were kadim 
inam, of which 120 were assigned for. 
patilki and kulkarniki, and the rest for the 
nadgir office. They had been in the posses- 
sion ofthe jahagirdars, under kamavisht 
or temporary arrangement, because the 
watandars were unable to pay judi, and 
not because the jahagirdars were paitls, 
kulkarnis or nadgirs. The jahagirdars had 
admitted this and were estopped from ques- 
tioning it. 


Goveroment were legal and proper. The 


allegations in para, 19 of the plaint were 
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not admitted, and the plaintiff was put to 
striet proof of them. . - 

As regards the nadgirs, defendants Nos. 
2 to ll, the principal written statement 
was filed by defendant No.4. „Defendants 
Nos. 2 and 3.and 6 to 11 filed written state- 
ments to the same effect, defendants Nos. 
5 toll contending further that the suit 
was bad for misjoinder of defendants Nos. 
5, 6 and 7. -Defendant No. 12 was ex parte 
and defendant No. 13 filed a written state- 
ment supporting the plaintiff. 
`” The contentions of the parties sufficiently 
appear from the principal issues Settled in 
the case, which were as follows : 

(1)Is the jurisdiction of the Civil Court 
barred by s..4-A, Bombay Act X of 1876? 

(2) Isit barred bys. 25, Bombay Aci III of 
1874 ? ; é 

(3) Is it barred by the Pensions Act 
XXIII of 16717? ; ` 

(4) Is itin time ? i 

(10). Are the decisions of the Inam Com- 
missioner and Ssttlement Officer under Act 
XI of 1852, binding on the parties ? 

(18) Is the land in suit (120 mars) watan 
property? 

(14) Have plaintiff and defendants Nos. 
12 and 13 acquired by adverse possession 
a title to the offices of watandar patil and 
kulkarni, and to the watan land ? 

The District Judge found for the plaint- 
iff on.all the issues except that he held that 
the claim for the cancellation of the watan 
register was barred under s. 4 (a)of the Bom- 
bay Ravenue Jurisdiction Act, 18/76, The 
High Court allowed the appeal and dismiss- 
ed the suit on grounds which will becon- 
sidered later. a a: 

The history of this litigation is long 
and complicated, but the facts which are 
material for the decision of the case may be 
stated as follows: l 

In the village of Hebli there were in 
former times the usual service watans, or 
hereditary offices of patil or headman, 
kulkarni or accountant, and nadgir, whieh 
were vested in the` family of defendants 
Nos, 2 to ll, who held the watan lands of 
900 mars in the village, subject to the 


‘payment to Government of a fixed judi 


instead of the full assessment, the revenue 
thus remitted being remuneration for the 
discharge of theirduties. It would appear 
further from records of the early “part of 
the eighteenth century that this judi fell 
into arrears, and that the ruling power 
entered into possession of the watan lands 


r 
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and treated them as kamavishi, or under 
management, for the purpose of realizing 
the arrears. This was apparently thestate 
of things when in 1748, the ruling power 
granted the village to the plaintifi’s prede- 
cessor in jaghir. The sanad conferred upon 
him “the kasba of Havur Hebli, together 
with the hamlet Vatanhal and lands apper- 
taining to zabt (i. e., attached) inams of 
_muccadum and nadgirg and others." 
The effect of these ewords isin dispute, 
but it may be observed that Mountstuart 
Elphinstone, in his well-known report on 
the territories conquered from the Peishwa 
(1821), includes among the sources of re- 
venue of the former Government (page 31, 
2nd Edition), a heading “ Wuttun Zubtee 
— Produce of Lands belonging to zemindars 
sequestrated by, Government,” and the 
reports of his subordinates, on which his 
report was founded, showthe extreme re- 


luctance of the rulers in ancient times to. 


forfeit absolutely watan and mirasi lands 
for the non-payment of revenue, and that 
even where the owners deserted their lands 
and fresh cultivators. had been admitted, 
the descendants of the former owners were 
- not wholly barred of their right to re-claim 
them until the lapse of 100 years. These 
facts tend to support the construction 
placed by the Bombay High Court in a 
suit which will ba referred to on the words 
of the sanad, which they held did not 
amount to afresh grant of the watan to 
the plaintiff's. ancestor after confiscation 
from the nadgirs, because the word “zabt”. 
was capable of meaning “under attach- 
ment.” It is, however, unnecessary to 
pursue this point. The District Judge 
refused to acton the defendants’ evidence 
tending toshow that they were in posses- 
sion in certain years subsequent to the 
grant of the sanad to the plaintiff's ances- 
tor; and it appears clearly from the ac- 
` counts produced for the . plaintiff, that, 
ever since the annexation of the Peishwa’'s 
territories and the introduction of British 
rule, these lands continued in possession 
` of the plaintiff's family, and were entered 
in the accounts under the heading of kama- 
vishi, or under management, though the 
defendants’ family made unsuccessful efforts 
to recover them. 

This was the state of things when the 
Inam Commission was set up under Act XI 
of 1852, for the adjudication of titles to 
lands claimed to be wholly or partially 
rent free in tho Presidency of Bombay, ` 
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After reciting that claims against Gov- 
ernment in respect of imams and other 
estates, wholly or partially, exempt from 
paynient of land revenue, were excepted 
from the cognisance of the ordinary Civil 
Courts (which, it may be observed, had 
sole competence as to titles to the land’ 
itself), and that it was desirable that the 
said claims should be tried and determined 
without further delay, the Act proceeded 
to setup the Inam Commission for that 
purpose. Schedule A of the Act contained 
rules prescribing the duties of each Com- 
missioner and his assistants, and Sch. B 


“Rules for the adjudication of titles 
to estates claimed as inam or exempt 
from the payment of land revenue.’ 


Speaking generally, in cases coming 
under rr. 1 to 5, the exemption was to be 
confirmed and to become final, whiler, 6 
provided that in other cases the lands were 
to beresumed. Rule 7 then provided for 
the continuance of holdings for the support 
of mosques and temples, and r.8for the 
continuance of holdings by official tenure 
meant to be hereditary. This rule would 
undoubtedly have included the watan offices | 
of patil and kulkarni but for the fifth 
proviso which was as follows: 

“The provisions of. this rule are not in 
any -way to apply to emoluments continued 
for service performed to the State, as the 
service watans of desais.............. patil, 
kulkarnis............ whose claims are to be 
disposed of according to the rules which are 
or may be established for the regulation of 
such holdings.” 

Under this Act the question, whether ` 
the jahagirdar’s grant was a serva inam— 
that is tosay, a permanent revenue free 
grant, or was held on sarinjam tenure— 
cams before the Inam Commissioner, who 
on the 3lst July, 1858, recorded his deci- 
sion (Ex. 312) that the claimant's title to 
hold the villagesin serva inam was in- 
valid, but that its enjoyment was not to 
be interfered with in consequence of, this 
decision. This was in accordance with 
r. 10,8ch. B of the Act, which provided 
that the rules were not to be necessarily 
applicable, among other tenures, to sar- 
anjams, the titles and continuance of which 
were to be determined as theretofore 
under such rules as Government might 
issue. 

With reference to watan inams in the 


“village, Ex. 451 of the- 9th Februery, 
' .1863, which- is a 


communication from 
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the jahagirdar to the mamlatdar or 
local revenue officer, shows that Major 
Etheridge, apparently, es Inam Gommis- 
sioner, had taken up the general question 
of, the kadim inams in this village, that 
is to say, of the inams which existed 
before the grant to the plaintiff's family, 
and not being included in that grant, 
were liable to be dealt with under the 
Act. a 

Major Hiheridge’s proceedings on: this 
question are unfortunately not forthcom- 
ing, but in Ex, 471 of the 12th November, 
1864, which was a reply to a reference from 
the Revenue Commissioner, ‘he states that 
in 1862, he had settled certain items onthe 
best evidence available to be kadim. In 
their Lordships’ opinion, the inference is 
that in so deciding he was’ acting as‘Inam 
Commissioner, and that the reference re- 
lated to that decision, In his reply, Ex, 
471, he deals with 21 iteme, all of which 
he. had settled (apparently as inam Com- 
missioner) tobe kadimor oldinams. Of 
these, he found on the fresh evidence which 
was available that only two ivems, with 
which we are not now concerned, one be- 
ing the gramjoshi’s or village astrologer’s 
inam, were kadim, that is in existence prior 
to the grant to-the jahagirdars. He went 
on to observe, however, tnat the jahagirdars 
had not received items Nos, id, 16 and 17 
(the 200 mars to which the suit relates) as 


bona fide khalsat but as “ coomavisee ” (i. 


e, ramavishi). In explanation of these 
terms, reference may be made io the: fol- 
lowing passage in Sir. Charles Sargent’s 
judgment in Regular Appeal No. 3 of 1876, 
the suit already referred to, with reference 
to other items of this watan land which.are 
not now in suit. 

“Now there can be no dispute about the 
term ‘khalsat,’ which means when applied 
to (? unaliertated) lands ‘those of which the 
revenue remains the property of Govern- 
ment not being made over in jagheer or 
inam tv any other parties, (Wilson's Glos- 
sary of Indian Terms.)’ When used in 
regard to a jagheer village, it means land 
which is absolutely the property of the 
jagheerdar not being made over in inam to 
any other parties.” 4 ; 

With reference to the term “kamavishi,” 
the learned Judge observed: “It seems 
very clear that land entered as kamavishi 
is land which for some reason or ‘other 
has come under the management of the 
Government or its . assignee for the 
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purpose of collecting the revenue but 
which has not been incorporated with the 
khalsat land, which is the absolute proper- 
ty of the Government or its assignee,” - 
Major. Etheridge’s reply ‘went on to state 
that it appeared from certain records of 
1796, that the kamavishi management re- 
mained as before, and that, as, there was 
nothing toshow that it had been subse- 
quently altered, with the exception of 74 
mars and 3 bighas Which at sometime had 
reverted to the nadgir (the defendant's 
family), it might beallowed that the kama- 
vishi management of the remaining 1924 
mars 6 bighashad aséumed a. permanency 
of tenure which could not justly be inter- 


. fered with.‘ He accordingly recommended 


that the nadgar's’ land of 74. mars and 3 
bighas, with one other item with which 
We are not concerned, should alone be made 
amenable to settlement as held from 


. Government when the order for the settle- 


ment of alienated villages should be autho- 


rized. The remainder, he considered, 
should belong to the hebitikars or jahagir. 
dars. ` i 


What was done on this recommenda- 
tion appears from Ex. 477, an entry in 
the revenue outward register: of ` the 
Dharwar taluqua for 1864-5 - containing 
a. precis of a communication sent to the 
mamlatdar, or subordinate revenue officer 
of Dharwar. This recites the recommen- 
dation of Major Etheridge that only 74 
mars and 3 bighas should be treated as 
liable to settlement and that all the re- 
maining lands except those lands should 
be continued with the heblikars, The entry 
goes on: “and His Honour the Revenue Com- 
missioner has approved of this in his letter 
No. 5056 dated the 30th of the month of 
December, 1864, A. D. Therefore, the order 
has been sent to you for (dakhla) reference 
in order to give effect to this and the - 
heblikars have also been informed," 

It was admitted by Government in answer 
to interrogatories that Major Etheridge’s re- 
commendation to whicheffect was thus given, 
was appioved by Government, and in their 
Lordships’ opinion the inference is that it 
was approved by them on appeal from 
Major Etheridge’s original decision as 


-Inam Commissioner, Under Sch, A,r, 2, 


the Governor-in-Council was authorized to: 
modify, reverse or annul the decision of 
the Inam Commissioner, and under Sch. 
B, r. 11, to relax the rules in favour of 
Claimants and to interpret the precise 


i 


‘sult. 
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meaning of any of the rules as to which a 
question might arise. Their Lordships, 
therefore, see no sufficient reason for differ- 
ing from the District Judge's finding 
that the decision that the suit lands, with 
the exception of the 7 mars, were not to be 
treated as kadim, and so amenable to 
settlement, must be taken to have been 
maiein the exercise of the powers confer- 
red .by the Act,a finding which is not 
questioned in the reversing judgment of 
the learned Ohief Justice, who proceeded 
on the view that such a decision having 
regard to proviso 5 to r. 8 was without juris- 
diction. Intheir Lordships’ opinion, how- 
ever, it was within the jurisdiction of the 
Government as the supreme authority 
under the Act to decide whether these 
lands should be dealt with in the one way 
or the other. 
. Before considering the effects of this de- 
cision it is necessary to complete the narra- 
tive of the events which led up to the filing 
of the present suit. 

There were partitions in both families, 
and in 186/ some’ members of the defend- 
ants’ family instituted a suit against some 


of the plaintiff's family, to which the plaint- 


iff wasnota party so that the decision is 
not binding on him as res judicata, to es- 
tablish their right to the patil and kulkarni 
offices, and in particular to recover certain 
items of watan lands which were in posses- 
sion of the members of the plaintiff's 
family who were defendants in that 


The High Court in Regular Appeal 
No. 3 of 1878 held that upto a period 
within 12 years of the institution of 
the suit the possession of the defend- 


ants :(the jahagirdars)’ was not adverse : 


to the plaintiff (the nadgir), and that 


the latter wasentitled to recover the lands 


in suit on payment of such arrears of judi 
as might be found due on taking an ac; 
count. It, wae found that no arrears of judi 
were due and he accordingly recovered pos- 
session. . i 

The other nadgirs, represented by defend- 
ants Nos. 2,3ani5 to Llin the present suit, 
did not then institute any suit to recover 
from the family of the present plaintif 
and defendants Nos. 1? and 13 the watan 


- lands in their possession. 


In 1873 the Bombay Hereditary Offices 
Act III of 1874 was enacted to declare and 
amend the law relating to hereditary offices; 
and in 1884 the :District Deputy Oollector 


ferred to, 
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of Dharwar passed an order Ex, 295, on 
an application by members of the nadgirs’ 
family, which appears to have been made 
in 1875, under Part VI of that Act for the 
preparation of the patilki and kulkarniki 
watans of the village of Hebli. He held 
that neither the plaintiffs’ nor the defend- 
ant's families had established their claims 
and that the appointment should be treat- 
ed as amani or stipendiary. This decision 
was afterwards reversed by the Bombay 
Government, who directed a fresh enquiry, 
Ex. 324 of 220d November, 1830. 

The Collector in 1893 reported, Ex. 323, 
that he was not.competent to decide whe- 
ther the nadgirs or;,the jahagirdars were 
watandars and referred the parties to a 
civil suit. Suits were filed on both sides 
but not prosecuted; and in 1904 the Com- 
missioner, Ex. 321, directed the Collector 
to submit his opinion as to which of the 
two families was entitled to the watan 
(including lands and rights of service). 
If it should be found that neither side had 
any valid claim, the Collector was to report. 
what the watan lands were, and whether 
they should revert to Government, and if 
they were sufficient to maintain stipendiary 
village officers. l 

The Deputy Collector, to whom the mat- 
ter was referred, was of opinion that the 
judgment of the High Court, already re- 
conclusively showed that the 
nadgirs were the watandars, and the Ool- 


‘lector of Dharwar prepared the patilki and 


kulkarniki watan register of the village 
on this basis, Ex. 316 of 28th November, 
1906, deciding, pursuant to the provisicns 
of the Act, which members of the nadgirs 
family were to be representative watan- 
dars. The jahagirdars appealed and the 
Commissioner of the Southern Division pass- 
ed orders on the appeal, Fix. 315 of 17th 
July, 1907. i 

He held that s. 25 of tbe Act made it 
imperative for tha Collector to determine 
who were to be representative watan- 
dars,. and register their’ names with- 
out waiting indefinitely until one or other 
of the rival claimants to the office of watan- 
dars procured a decision of the Civil Court, 
and that the nadgirs were shown to be the 
watandars as decided by the High Court 
in the suit already referred to, and that 
the representative watandars had been 
rightly selected from their family. 

He consequently upheld the Collector's 
decision in determining members of the 
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nadgir family to be representative watan- 
dars. He was further of opinion that the 
whole of the watan lands should be enter- 
ed as such in the. watan ragister, 80 mars 
for the patilki watan and 40 for the kul- 
karniki as shown in Major Etheridge’s let- 
terof 9th January, 1865, but that it would 
not be necessary to recover for the watan, 


from the jahagirdars in possession more” 


than wasrequired for the endowment of the 
officiators under the Act. 

This order’ was confirmed by Govern- 
ment Resolution No. 10129 of 1908 and in 
1913 the sum of Rs, 96y-0-8,. which it is now 
sought to recover, !was’ levied under the 
Act from the appellant for the emoluments 
payable to the representative watandars. 
Thereupon the plaintiff filed the present 
suit. 

On the merits the District Judge was of 
opinion that the decision of the Governor- 
in-Oouncil, confirming the rescommenda- 
tion of Major Htheridga, was binding on 
the parties and entitled the plaintiff to 
hold the suit lands free of assessment, and 
that they had ceased to be watan lands, 
and were not liable to contribution for 
the remuneration of officiators under the 
Act. 

He held further that the plaintiff's family 
had acquired the offices of watandars patils 
and kulkarnis by adverse possession, but 
that under s. 4-A, Bombay Act X of 1876, 
the Court had no jurisdiction to cancel the 
register, 

Defendant No. 1, the Secretary of State in 
Council, did not appeal from the judgment, 
but both the plaintiff and the other defend- 
ants Nos. 2 to 7 preferred appeals, and the 
High Oourt, as already stated, allowed the 
defendants’ appeals and dismissed the suit. 
The judgment was delivered by the learned 
Ohief Justice, who, after reviewin g the evi- 
dence, and examining the judgment of the 
High Court in A. S. 3 of 1876, held that 
by reason of proviso 5to r. 8, Sch. B of 
the Act excepting service watans from the 
rules, there was no valid decision -under 
Act XI of 1852. Their Lordships have al- 
ready given their reasons for not accepting 
this ruling. He also came to the conclu- 
sion that in the appeal to the High Court 
in the previous suit no reliance had been 
placed on Major Etheridge’s decision or its 
confirmation but the learned Qounsel for 
the appellant have satisfied their Lordships 
that the Ex 337 io that case, which was re- 
ferred to in the High Court's Judgmant 
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is Hix, 471 in the present case, With regard 
to it, the learned Judges remarked: 

‘This entry no dowbt correctly described 
the éxisting state of facts, and it is not 
clear that the Inam Commissioner arrived 
at the conclusion that the land was abso. 
lutely the property of the jahagirdars, 
Bat even if such were his conclusions, the 
plaintiff is not bound by a decision to 
which he was not a-party, and the object 
of which was simply te settle the respective 
ies of the Government and the jahagir- 

ars, 

In the present case, therefore, the learned ` 

Chief Justice was mistaken in supposing 
that no reliance was placed on this docu. 
ment in the previous suit or that the High 
Court ignored it. 
_ The learned Chief Justics was further of 
opinion that the District Judge's finding 
that the plaintiff's family was entitled to 
the watan offices could not be supported be- 
cause it was founded on a wrong view ag 
tothe effect of Major Ktheridge’s recom- 
mendation and a wrong appreciation of the 
evidence on which he found that the 
jahagirdars had acquired a title to the 
lands and offices by adverse possession. 

He also held that the suit wag barred 
under Art. 120, Limitation Act, except as 
to the claimfor arefund of the eontribu- 
tion a3 it was not brought until more than 
six years after the Collector's order of the 
25th Novambar, 1905, and the framing of 
the watan register. À 

As the order could no longer be set aside, 
he also held that the.contribution. levied 
under it could not be recovered and accord- 
ingly allowed the appeal and dismissed the 
suit. ; 

The plaintiff then preferred the present 
appsal to His Majesty in Oouncil. The 
first defendant, the Sacretary of Siate in 
Council, who, as already stated, did not 
appsal from the judgmont of the District 
Judge, has not entered appearance or in- 
structed Counsel to -support the jedgment 
of the High Court dismissing the suit ; 
nor have any of the other defendants, ex- 
capt defendant No. 6 and the represen- 
tatives of defendant No 7, now deceased. 
These are respondents Nos. 4, 5A and 5B. 
Mr. Dunne, who appealed on their behalf, 
intimated that they were only concern- : 
ed to defend their title as watandars and 
oppo3e the cancellation of tha watan re- 
gister, and that they were not interested 
in supporting the order imposing acon; 
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tribution upon the plaintif, or opposing 
the recovery of.the contribution actúally 
- levied. k ‘ 

In these circumstances it will be con- 
venient in the first place to deal with Mr. 
Dunne's contention on behalf of these 
respondents that s. 4, Bombay Revenue 
Jurisdiction Act X of 1876, bats not only 
ths claim for the cancellation of the watan 
fagister,bat the claim for a declaration that 
{hs plaintiff and defendants Nos. 12 and 
13,and not the nadgirs’ defendants Nos. 
9 to ll, are watandar ‘patils and kulkarnis 
of the village. The section isas follows: 
= "4, Subject to the exceptions hereinafter 
“ appearing, no Oivil Court shall exercise 
jurisdiction as to any of the following 
mattera: | l 
- (a) claims against Government relating 
toany property appertaining to the ofice 
of any hereditary officer [ 
fecognized under Bombay Act IJI of 1874; 
or any other law for the time being in 
force, or of any other village officer or 
servent; or 

claims to perform the duties of any 
‘such officer orservant, orin respèct of any 
injury caused by exclusion from such office 
or service, or 
= suits to set aside or avoid any order 
under the same Act or any other law re- 
lating to the same subject for the time 
being in force passed by Government or 
any officer duly authorized in that behalf, 
or” + . l 


_. In’ their Lordships’ opinion these words 
‘are wide enough to preclude the Courts 
from entertaining any claim to the watan 
offices in opposition to the claim of the 
hereditary officers recognized or appointed 
under the Act, and also any claim forthe 
' cancellation of the watan register, To 
this extent, therefore, the plaintifi's case 
must fail, T 


As regards the other part of the case, as 
‘to which their Lordships unfortunately 
have not had the advantage of hearing 
arzuments on behalf of the respondents, 
they are unable to agree with the ruling of 


the learned Ohief Justice that the plaintiff - 


is barred by limitation from suing for a 
_ return of the contribution levied on him, 
and for a declaration that the suit lands in 
his possession are not liale for sach a con- 
tribution because he failed to file a suit to 
set aside the order imposing it within the 
period limited for fling such a suit. In their 
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Lordships’ opinion if the order was illegal, 
the plaintiff was not bound to file a sult 


to set it aside, but was. entitled to wait 


“until it was enforced againtst him,and the 


gave him 


attempt-to enforceit against him 
admitted- 


a goud cause of action which was 
ly within time. 


İt has, however, to be considered whe- 
ther these claims are‘not barred under 8. 4, 
Bombay Reventie: Jurisdiction Act set out 
above, a question not dealt with by the 
High Court, 


The District Judge was of opinion that 
they were not, because of the proviso to the 
section that “Ifany person claim to hold 
wholly or partially exempt from payment of 
land revenue under...(k)...and adjudication 
duly passed by a competent officer...under 
Act XI of 1352 which declares the particular 
property in dispute to be exempt, such 
Glaim ghall be cognizabie in the Civil 
Courts,” 


Land revenue in's, 3 isdefined as includa 
ing “any cess or rate authorized by Govern- 
ment under the provision of any law for 
the time being then in force” and the suit 
fota refund of the contribution levied 
under Act IIL of 1874 would, therefore, be 
barred unless exemption is claimed by 
virtueof an adjudication under Act Al of 
1852, which declares the particular pro- 
perty, to be exempt. According to the 
view taken by the District Judge from 
which their Lordships’ see no reason to 
differ, there was in this case an adjudication 
under Act XI of 1852securing the revenue . 
ofthe suit lands to the jahagirdar, and if 
this beso it has been poiated out by Sir 
George Lowndes that Act III of 1874, under 
which the contribution was levied, only 
extends to this village “so far as its 
provisions may not conflict with the 
terms on which any such alienated village 
may have b2en secured to its proprietor.” 

In these circumstances their Lordships“ 
see no sufficient reason to difer from the 
District Judge's conclusions that the effect 
of the decision was to render the suit lands 
in the hands of the plaintiff and defendants 
Nos, 12 and 13 not liable to contribution 
under Act III of 1874, and to avoid the bar 
to a suit for its recovery under 8.4, Act X 
of 1576. l 


Their Lordships do not consider it neces- 
sary or desirable for the due disposal of 


‘the suit to enter on any other question; and 
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they will accordingly humbly advise His 
Majesty that the plaintiffs appeal be allowed 
and the decree cf the High Court set aside, 


sion of plaintiff are not liable to contribu- 


tion under Act III of 1874, and ordering a- 


refund of the contribution sued for and 
that otherwise the suit be dismissed. 

As regards the costs, their Lordships 
think that the senior nadgirs. and -the 
Secretary of State should pay the costs.of 
the appellant in the lower Courts and of 
this appeal, and that the ‘appellant should 
pay the costs of the junior nadgirs, re- 
presented by Mr. Dunne, in the lower 
Courts and of this appeal. The order will, 
therefore, be that respondents Nos. 1, 2, 6 
and 7 are to pay the appellant’s costs in 
the lower,Courts and of this appeal, and that 
the. appellant is to pay the costs of te- 
spondents Nos. 4, 54 and 5B in -the lower 
Courts and of this appeal. 

A.N A. Appeal allowed. 

Solicitor for the Appellant:—Mr, Hy. 8. 
_ L. Polak. 

Solicitors for the Respondents:—Megsrg, 
.T. L. Wilson & Co. E 
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RANGOON HIGH COURT, 
SpactaL Wiest Civit APPitAL No. 45 oF 1926. 
June 23, 1927, 

Present:— Justice Sir Benjamin Herbert.’ 
Heald, Kr., and Mr. Justic: Mya Bu... 
NADESAN CHETTIAR— APPELLANT 

VETSUS l 
SHANKARAN CAETTIAR— 
RESPONDENT. 

Limitation Act (LA of 1908), s. 14—Previous suit. in 
wrong Court by some partners—Withdrawal of such 
partners—Fresh suit by another partner—Limitation 
—Pendency of previous proceedings, whether can be 
excluded—Good faith and identity’of cause of action, 
necessity of. ` 

A suit instituted by two of the partners ofa firm 
against a debtor on the last day ‘of limitation im- 
pleading the third partner asa defendant cannot- be 
regarded as having been prosecuted by the third 
partner with due diligence and in good faith so as 


to give the third partner the benefit of s. 14 of the’ 


Limitation Act where the plaint tiled by- the two 
partners is-returned for want of jurisdiction and 
they withdraw from the suit, leaving the third partner 
to take fresh proceedings. fp. 703; col. 1.] 

Where a person institutes a suit ina wrong Court 
upon a false statement of facts and with the knows 
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ledge that the cause of action did not arise in that 
Court and changes his cause of action in .the sub- 
sequent sult, he is not entitled toclaim the benefit 


ie i ‘Of 8al4 of the Limitation Act. [ibid.] 
and that the plaintiff be given a decree . 


declaring that the suit lands ia the posses- . 


Mr. Halkar, for the Appellant. 


“- Mr. Mant, for the Respondent, . l 
JUDGMENT.—The Ohettiar firm of 


M. T.T. K. M. which was a partnership of 
three partners, namely, Somasundram, 
Arunachellam and the present appellant, 
Nadesan, carried ên a money- lending 
business at Thonza by an agent Rangana- 
than. Ithad made advances to ones M. A. 
Mamsaof Rangoon and when accounts were 
settled between them it was found that 
Mamsa owed them Rs, 895. Raspondent 
Shankaran Chettiar, who was clerk to a 
Chettiar firm in . Rangoon guaranteed pay- 
ment ofthis amount tothe M. T. T.K. M. 
firm and gave their agent Ranganathan 
a document the effect of which was ag 
follows:—“I promise to pay M. K, M. 


Ranganathan Chettiar the sum of Rs 895 


received by me in cash . with interest at 
lpercent. per mensem. from this date, 
namely, the 14th of February, 1921,” 

<. On the 14th of February, 19214, Somasund. 
ram. and Arunachsllam, two of the three 
partners inthe M. T. T.K. M. firm sued 


respondent to recover Rs. 895 with interest _ 
in respect of this transaction, their plaint 


being verified by Ranganathan, They in- 
stituted the suit at Thurrawaddy and they 
alleged that respondent had borrowed the 


sum of Rs. 895 frem their firm at Thonze, 


which is within the jurisdiction of the 
Tharrawaddy.OQourt. In their plaint they 
document’ mentioned 


to their plaint es one of the documents 
on which they relied. They filed the suit 
as two of the three partners in the M. T. T 


. K. M. firm and they impleaded the present 


appellant Nadesan, the third partner, as 


a formal defendant on the ground that e 


the firm.had ceased to do business and 


‘that be was unwilling to join asa plaint- 
been said, . was filed | 


iff. The suit, ashas 
on the 14th of. February, 1924, that is on 
the last day of limitation, and appellant, 
though he was a formal party, was not 
a plaintiff in the suit. On the 2Ist of 
March, 1924, appellant appeared as a de- 
fendant and said that he wag willing to” 
be joined as a plainuif;- Somasundram and 
Arunachellam applicd for leave to amend 
their plaint, and on the Ist of April, 1924, 
an amended plaint was filed-ia 


Which glk . 


702 


the three partners were made plaintifs 
and the present respondent was made the 
sole defendant, the statement of claim 
being tbe same as in the earlier plaint. 
This amended plaint. was signed and 
verified by Ranganathan as agent for 
Somasundram and Arunachellam and by 
Vengadasalam as agent for appellant. 
Respondent then filed a written state- 
mentin which he pleaded that the transac- 
tion which was the basis of the suit took 
place in Rangoon and not within the juris- 
diction of the Tharrawaddy Court, that it 
was not true that ne had borrowed Rs. 895 
from the M.T. T. K. M. firm, but that the 
truth was that he had guaranteed that M. 
A. Mamsa would pay that sum to the firm 
and for that purpose had given to the 
firm the document mentioned in the list 
appended to the plaint. He said that it 
was agreed as a condition precedent to 
the attaching of any obligation under that 
document that the firm should first apply 
to Mamsa for payment, and he pleaded 
that because they had not applied to 
Mamsa he was not liable to pay the 


. gmount. 


The Tharrawaddy Court framed a pre- . 


liminary issue as to whether or not it 
had jurisdiction, that is as to whether 
the cause of action arose at Thonze or at 
Rangoon. NA 

eA ppellant then - fited an application for 
the examination of the partner Somasund- 
ram and the agent Ranganathan on 
commission at Devakota, they having left 
Burma and gone to that place. The com- 
mission was issued and Ranganathan, who 


it will be remembered had himself verified © 


both the plaints said that while he was 
agent of the M, T. T, K.M. firm, the pre- 
sent respondent undertook to pay to the 
Arm Rs. 895 due by another (clearly. Mamea), 
and gave him the document, which was 
written in Rangoon. He said, however, 
that the money was- payable at Thonze. 
On Ranganathan's admission that the docu- 
ment was given im Rangoon, coupled with 
the evidence ofrespondentand his witnes- 
ges, the Tharrawaddy Court found that 
the cause of action arose in Rangoon and 
that it had no jurisdiction to try the 
suit. l | 

The plaint and the amended plaiat were 
accordingly returned to the plaintifs, that 
ig to the three partners, for representa- 
tion in the proper Court. They wers 
presented in the Small Cause Court of 
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Rangoon without delay, but before the 
case came on for trial there appellant 
filed an amended plaint in which he claim- 


“ed to sue alone, as one of the partners of 


the M. T.T. K. M. firm, on the basis of 
the document:as a promissory note. He 
claimed exemption from the Law of Limita- 
tion on the ground that he had been in 
good faith proseculing a gainst the respond- 
ent another suit on the promissory note ia 
the Tharrawaddy Court. 

Anissue was raisedas.to whether or not 
appellant was entitled to the benefit of 
a 14 of the Limitation Act, and the learned 
Judge held that because the cause of action 
in the Tharrawaddy Court and that in the 
Rangoon Court were not the same, the one 
being an alleged loan and the other a 
claim ona promissory note, and hecause 
the suit was not prosecuted in the Tharra- 
waddy Court with due diligence and in 

ood faith since Ranganathan who filed it 
knew that there was no question ofa loan 
and knew also that the transaction took 
place in Rangoon, appellant was not 
entitled to the benefit of e. 14 of the 
Act. He accordingly dismissed appellant's 
sult. 

Appellant appeals on the grounds thatthe 
cause of action was thesame throughout and 
that the date which ought to have been 
considered for purposes of limitaticn was 
the date on which the. sait was filed in the 


“Tharrawaddy Court, 


In view of the fact that there was no delay 
between the return of the plaints and their 
being filed in the Small Cause Court, we 
are of opinion that if it could be held 
that appellant was prosecuting the suit or 
proceedings in the Tharrawaddy Court with 
due diligence and in good faith from the 
14th of February 1924, that is from the dale 
on which the period of limitation for tbe 
suit came to an end, and if the cause of 
action wasthe same in the Tharrawaddy 
Court as it was in the Rangoon Court, then 
appellant would be entitled to the benefit of 
s. 14. 

As a matter of fact appellant did not 
actually become a plaintiff in the Tharra- 
waddy Court until the lst of April, 1924, 
that is untilsome considerable time after 
the expiry of the period of limitation for 
the suit, and, therefore, it would be difficult 
to regard him as, having been prosecuting 
the suit from the 14th of February, 1924, 
but supposing that it is possible to regard 
iho suit which waa ingtituted oa the láith 
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ii February, 1924, as a suit by the partner- 
ship, 
been added as a plaintiff on the lst of 
April, 1924, merely as an additional re- 


presentative of the partnership, even then 


it would, in our opinion, be impossible to 
regard a suit which was instituted by 
two other partners on the last day of 
limitation andin which appellant was not 
at that time a plaintiff as having been pro- 
secuted by appellant with due diligence 
and in good faith so as to give appellant 
the benefit of s. 14 afterthe two other co- 
partners had withdrawn from the suit, as 
apparently they did, in acase where the 
suit was based on a statement of facts 
which was false to the knowledge of the 


person who filed it, and was filedin the. 


_. Tharrawaddy Court when the person who 


filed it knew that the cause of “action arose’ 


in Rangoon,and when further the present 
cause of action, which is based on the 
document as a promissory note, was not the 
cause ofaction in the suit as originally 
instituted, 

Weare of opinion that the Small Oause 
Court was right in holding that appellant's 
present claim tosue onthe document as 
& promissory note was barred by limitation 
at the time when it was made, and we 
may add that in our view the amendment 
which appellant proposedto make by his 
latest plaint wasan amendment which he 
was not entitled to make since, as their 
Lordships of the Privy Counéil said in the 
case of Ma Shwe Mya v. Maung Mo 
Hnaung (1), “no power has yet been given 
to enable one distinct cause of action to 
be substituted for another, nor to change, 
by means of amendment, the subject- 
matter of the suit.” The claim which wes 
embodied in the original plaint and in the 
first amended plaint has now been abandon- 
ed and could not have Succeeded and 
since the claim which appellant now 
wishes to make is long ‘time-barred and 
is aclaim which in any case he ought 
not to be allowed to make ‘in the suit, we 
have no hesitation in finding that his-suit 
was tightly dismissed and we dismisg the 
appeal with costs. . 

A. N.A, f Appeal dismissed 

(1) 63 Ind. Cas. 914: 4 U.B.R, (1921) 30; . (1921) M. 
W. N. 396; 30M. L. T.28; 48C. 832; 24 Bom, L, R, 
682; A. I. R. 1922 P. O. 249; 48 A 214 (B.O), 
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PRIVY COUNCIL. 

APPEAL F20M THE Bomuay Hicu Covar. 
ss © July 18, 1927, i 
Present:—Viscount Dunedin, Lord 

Shaw, Lord Sinha, Sir John Wallis and 

Sir Lancelot Sanderson., 
MUKUND DHARMAN BHOIR AND 
OTHERS — APPELLANTS 
; Hi Versus 
BALKRISHNA PADMANJI AND ores 


— RESPONDENTS. 

Hindu Law—-Joint family—Release deed in igno- 
rance of joint family nature of property, effect of—' 
Separation, what constitutes. - 

A so-called release deed executed by a member of 
a joint Hindu family in ignorance of the fact that 
the property in the possession of the family is joint 
family property in which he also has a share and 
under the mistaken idea that such property is the 
selfacquired property of the other members does 
nob operate either as a separation of status between 
the members or as a partition of the joint family _ 
property; and does not, therefore, debar his sons 
from suing for partition. [p. 708, col. 1.] 

There isa twofold application of the word “divi- 
sion” in connexion with a partition. In the first, place, 
there is separation, which means the severance of 
the status of jointness. That is a matter of individual 
volition; and it must be shown that an intention: to 
become divided has been clearly and unequivocally 
expressed, it may be by explicit declaration or by con- 
duct. Secondly, there is the partition or division of the 
joint estate, comprising the allotment of shares, which 
may be-effected by different methods, [ibid] | 


Appeal against the judgment and decree 
of the High Oourt of Bombay (Mr. Justice 
Pratt and Mr, Justice Martin), dated the 


“4th October, 1922, varying the judgment 


of the Sub-Judge, Thana, dated the. 2ist 

December, 1920. - MBA 

_ Messrs. L. DeGruyther, J.-M. Parikh and 

J. M. Mehta, for the Appellants, bee 
Messrs. G. R Lowndes and Ë, B. Raikes, 

for the Respondents. 


l JUDGMENT. 

Sir Lancelot Sanderson,—This ig 
an appeal by Mukund Dharman Bhoir, 
Govind M. Bhoir, Ramchandra M. Bhoir 
and Harishchandra M. Bhoir, who were 
defendants Nos. 1 to 4 in the suit, against a 
judgment and. decree of the High Cotirt 
of Bombay, dated the 4th October, 1999. ` 

The suit was brought by Balkrishna 
against the above-mentioned first four 
defendants, Padman,.defendant No. ð, who 
was the plaintiff's father, Malji, defendant 


. No. 6 the plaintiff's brother, Sowari, defend- 


ant No. 7, the sister of Padman, and 
other defendanta, whom it is not neces- 
gary. to mention in detail, 
chandra Leleand Jagannath Raghunath Shey 


Krishneji Ram. . 
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were added as defendants subsequently. 
Panes had purchased from the plaint- 
iffs, 
20 pie share of the plaintifi's ehare in the 
property which was the subject-matter of 
the suit. Jagannath had purchased from, 
Padman and Maljia 40 pie shere of their 
share in the properly. 

These two defendants, Krishnaji and 
Jagannath, are the only respondents who 
have appearedon the’hearing of this appeal. 

The learned Counsel, Sir G Lowndes, who 
‘appeared for them, stated that in.view of 
the fact ihat the only question argued 


- before the Board was as tothe amount of. 


the shares of the plaintiff and his brother 
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Malji, and having' regard to the nature of 
the argument which was presented by the 
learned Counsel for the appellants, his 
clients’ interests were fully protected,” 
whichever way the appeal was decided. 

Sir G. Lowndes, however, intimated that 
he had prepared an argument upon the 
merits of the appeal, and was prepared to 
present it to the Board as amicus Curie 
if their Lordships so desired. Accordingly, 
the learned Counsel was heard on the 
merits, 

The pedigree set out in the plaint shows 
the relationship of some of the parties 
hereinbefore mentioned, and is as follow3:— 


BAPU - 4 














a ENAKE BENE Aa a A 
< , - | ; | 
Shinwar Nan Manglya ine aa : Makadu 
i 2 3 4 (died without issue). 
Rajo x Thama 
defendant No. 8. 
ie cee BA a EE E KN E 
Mukund, defendant Padman; Sowari, 
No. 1 defendant defendant 
nana E artha e 5 No: 7. 
Govind, Ramchandra,- Harishchandra, i 
defendant No. 2. defendant defendant Balkrishna, Malji, . 
l No, 8. - No. 4, plaintiff. defendant No. 6. 


Padman, defendant No. 9 and father of 
the plaintiff, was alive when the sult was 
instituted; he died during the pendency 
‘of the suit and before the learned Subordi- 
nate Judge delivered his judgment. 

The suit was brought by the plaintiff for 
‘partition of the property described in 
Schedules A, Band O of the plaint. 

The properties were alleged to be the 
joint properties of ajoint Hindu family 
which had been formed by Dharman and 
his two sons, Mukund and Padman, and 
which was governed by the Bombay School 
of the Mitakshara Law. | 

The property contained in Schedule O was 
alleged by the defendant Sowari to have 
been given to her. The suit was dismissed 
go far as the property described in Sche- 
dule O. was concerned. `The High Court on 

“appealaffirmed such dismissal, and no point 
in respect thereof was raised on the hearing 
“of this appeal. E 4 
_ The appeal thereof is confined to the 
` property described in Schedules A and B. 


The property in Schedule A is that which | 


| the plaintiff alleged was in the possession of 
“ Mukund, defendant No, ],and the property 


described ‘in Schedule B was alleged to 
have been in possession of Padman, defend- 
ant No. 5, the plaintifi’s father. 

The defence of the appellants was 
threefold, In the first place, it was 
alleged that the property was not sub- 
ject to partition, because . there had been 
a prior partition in 1891 between Dharman 
and Mukund on the one hand, and Padman 


-on the other. Secondly, itwas urged that 


the property was not subject to partition 
because it was self-acquired property of 
Dharman and Mukund, defendant: No. l. 
Thirdly, it was urged that Padman and his 
two sons separated ininterest bya document, 
which was called a release, and which was 
executed by Padman in the year 1907. 

“No question arises before their Lordships 
as to the first and second of the above men- 
tioned defences. 

The learned Subordinate J udge found 
that there was no partition in 1881, and that 
the property was not the self-acquiredestate 
of Dharman ond defendant No.1} (Mukund), 
hut that it was the joint family property of 
them, and Padman, and their sons. 

These two findings were affirmed hy the 


> 
ad 
- 
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High Court on appeal, and the case was 
argued on tehalfof the appellants before 
their Lordships on the. assnmption that 
these findings must be accepted. 

The only question, therefore, which’ their 


Lordships have to consider ‘and decide is - 


the third, which relates to the document 
` executed by .Padman in 1907, : 

The facts, material to this point, are as 
follows :— l 

Padman apparently was an idle - and 
vicious young man of weak intellect; he 
was locked upon as a burden to his family 
and was regarded as incapable of assisting 
in tke management of the family- estate. 
- Accordingly, a part of the family estale was 
allotted to him as a provision for his main- 
tenance,and he had to live separately from 
his father and brother. ` 

Itis, however, found as a fact that Padman 
did not know that his father and Mukund 
had any property which was ancestral, and 
in which he had an interest. He was not 
admitted into the confidence, of either of 
them, and he did not ‘know that the pro- 
perty which was allotted to him was part of 
the joint family estate. 

It appears that the father Dharman- made 
e Will in19u4. It has been found by the 
learned Subordinate Judge that the Will 


was void in so far as itrelated to the ances- . 


tral property of the joint family, and did not 
eh the rights ofthe plaintiff or his brother 
alji. / 

In 1967, the document, to which reference 
has already been made, was executed by 
Padman, It isnot necessary to set it out in 
detail, as its terms have been so fully dis- 
cuesed in the judgments of the Courts in 
India, 

It has been called a release. 


It isreally more in the nature of a series - 


, 


of recitals or admissions that the whole of 
the property was the separately acquired 
property of his father Dharman, that Dhar- 
man had madea. Will, that by virtue of the 
same, Mukund (defendant No. 1) had be- 
conie fullowner -of the property after his 
father's death; that Dharman had given 
Padman certain property during his life- 
time, and that he had been living separately 
from his father and Mukund; that Mukun a 
had given him certain additional - property 
in ccreequerce of his poverty; and, finally, 
the document stated that Padman and his 
. heir had nu interest‘in the- moveable and 
immoveeble- property acquired by Mukund 
pr bis fetter, and that Mukund was tke full 
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.wentioned in the judgment. 
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owner of all the property except that which 
had been given-to Padman. . ci l 

:The learned Subordinate Judge held that 
the document. was executed ‘by Padman 
under the conviction that all the estate was 
the self-acquisiticn of Dharman and Mu- 
kund, that he, Padman, had no interest in 
it by birth, and that he could not make any 


. Claim to the property, asit had been dispos- 


ea of by his father's.Will. : , 

He held that it was binding on Padman, 
who thereby released his one-sixth share: in 
favour of Mukund, but.itwas not binding ón 
his sons, viz., plaintiff and his brother Malji. 
He decided that the plaintiff and his brother 
Malji were each entitled to one-sixth of th 
family estate. 

Both the plaintiff and the defendants Nos. 
l io 4 appealed to the High Court. 

Mr. Justice Pratt held that the document 


” 


of 1507 did not proceed on the footing of- 


benefit at all, but on the ‘basis of-an elee- 
mosynary allowance- to'a man ‘who was 
entitled to nothing, and that the plaintiff 
and his brother Malji did not lose their’ 
intérests in the joint family property by 
reason of the so-called release. MEK 

Mr. Justice -Marten- did not decide that 
the so-called release was binding on Pad- 
man, but, for the purpose of his judgment, 
the learned Judge-was preparea to assume 
that it was so binding. The learned Judges 
held that the whole of the property, includ- 
ing that ‘in the possession of Padman, 
should be thrown into the hotehpot and 
then divided between: the surviving mem- 
bers (according to their respective shares), 
and that the release could not be treated as 
if one-sixth was taken out dnd had become 
the separate share of ‘Mukund:and as if the 
other members were: entitled ‘to divide the 
balance only. . R 

The result wasthat the High Court decreed ` 
that the defendants Ncs 1 to 4 shouid teke 
one-half of the estate and that tha: plaintiff, 
his brother Malji and the alienees’ (viz , de- 
fendants Kri-hnaji and Jagannatli) should 
take the other half according ‘to the-’shares 


the--property 
menticned in Schedules A and B-must be 
treated as joint property of the family of ~ 
which Padman and his sons were members. 

Although Padman, in consequence of hig 


It is clear that the whole of 


-habits and his incspacity; had to- live sepa- 
rately, and_although certain pro.erty wag 


allotted to him for his maintenance, ib has 
been found es a fact.that such property: wag 
; a8 ii ; 
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much less than what his one-third share 
would have been, and that there never was, 
in fact, any partition of the joint property 
before 1907. 

In their Lordships’ opinion the sole ques- 
tion is whether, by reason of the deed of 
1907, Padman and histwo sons were sepa- 
rated in status from the joint family and 
- whether there was at that time a partition 
of the joint family estate. 


There is a twofold application of the 
word “ division “in connexion with a parti- 
tion. 
In the first place, there is separation, 
which means the severance of the status of 
jointness. That isa matter of individual 
volition ; and it must be shown that an in- 
tention to become divided has been clearly 
and unequivocally expressed, it may be by 
explicit declaration or by conduct. 
Secondly, there is the partition or divi- 
sion of the joint estate, comprising the 
allotment of shares, which may be effected 
by different methods. ~ 
In their Lordships’ opinion the deéd of 
1907 does not operate either as a separation 
of status or asa partition of joint family 
property. 
The deed proceeded upon the basis that 
there was no joint family and no joint 
family property. The basis was that all the 
property, including that-which was in Pad- 
man’s possession, had been separately ac- 
quired, and that all the property, except 
that in possession of Padman, belonged to 
Mukund. | 
Further, by the deed, Padman, agreed not 
to contest the genuineness or the contents 
of his father’s Will in consideration of the 
gift of certain property by Mukund. 
There is no suggestion in any part of the 

deed that the parties were proceeding upon 
the basis that there was a joint family of 
which they were members, or that .they 
“were taking part in a division of the joint 
family property. 


In their Lordships’ opinion this disposes 
of the appeal, for it has now been ascertain- 
ed that the property in dispute was, in fact, 
joint family property; that there never was 
a separation or division of the joint family 
property, and the plaintiff being a member 
‘ofthe joint family has an indefeasible right 
to demand partition. 

Their Lordships are of opinion that the 
High Court's direction as tothe division of 
the estate proceeded on @ correct basis, 
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and that the decree of the High Court in 
accordance therewith was rightly made. 

They will, therefore, humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

A. N.A. Appeal dismissed. 

Solicitors for the Appellant:—Messrs, 
L. Wilson & Co. 

Solicitors for the Resnondents:—Mersrs. 
Ranken, Ford & Chester, 
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RANGOON HIGH COURT. 
Second Civit APPraL No. 541 or 1926. 
June 24, 1927. 

Present:—Mr. Justice Brown. 

MA SAW—d opaMEnt-DEBTOR—APPELLANT 
VETSUS 
MAUNGKYAW GAUNG—Dzscres-Hoipez 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47,0. XXI, 
r. 92—Suit by gudgment-debtor against auction-pur- 
chaser alone to set aside sale, maintainability of— 
Decree-holder, whether necessary party. 

A judgment-debtor cannot institute proceedings for 

setting aside an execution gale against the auction- 
purchaser alone without impleading the decree-holder 
also asa party. [p. 707, col. 1.] 
_ A case for setting aside an execution sale by a 
judgment-debtor against the decree-holder and the 
auction-purchaser. falls within the purview of s. 47 
of the Oivil Procedure Code, |ibid.] 

Prosunno Kumar Sanyal va Kali Das Sanyal (1) 
followed. 

A judgment-debtor against whom an order has ` 
been made under O. XXI, r. 92, Civil Procedure Code, 
tray maintain a suit to set aside the execution sale. 

ibid. 
Mr. Robertson, for the Appellant. 
Mr. Khoo, for the Respondent. 


JUDGMENT. —The appellant, Ma 
Saw, was one ofthe judgment-debtors in a 
decree passed in Civil Regular No. 26 of 
1923 of the Sub Divisional Court of Tavoy. 
In execution of that decree a piece of 
paddy land was attached and sold. Ma Saw 
applied to the Executing Court to have 
this sale set aside on the ground of fraud 
and material irregularity in conducting 
the sale; but her application was dis- 
missed. 

Some ten months later she filed the suit 
out of which this appeal has arisen. In 
that suit she has not made the original 
Gecree-holder a party but has named 
one defendant only, Maung Kyaw Gaung 
the auction-purchaser. She asked tO 
have the sale set aside on the grounds of 
yarious irregularities and fraud in con: 
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nection with the sale.. The trial Court dis- 
missed the suit on the ground ‘that the 
matter in issue fell within. the scope “of 
s. 47 of the Civil Procedure ‘Code and that 
no separate suit, therefore, lay. On appeal 


the District Judge confirmed the decree of. 


the trial Court holding that the suit was 
not maintainable under the_ provisions of 
s..47 read with those ofr, y2of O. XXI of 
the Code of Civil Procedure. Ma Saw has 
now come-in second appeal to this Court. 

I have been referred to a number of 
conflicting deciSions on the point whether 
a claim between an auction-purchaser and 
a judgment-debtor can be adjudicated on 
by the Executing Court ‘under the provi- 
sions of 8.47 of the Code of Oivil Procedure, 
But {do not think thatit is necessary to 
decide this doubtful point a3 in any case 
I donot think that the present suit, as 
framed, lies. 


the suit; 
the decree. holder ` being joitied as a party, 
the points at issue ‘cannot be decided as 
the decree-holder is quite clearly very much 
lnterested in the sale of the property; and 
the sale cannot be set aside as regards the 


auction-purchaser without also being set . 
For: 


aside as regards the ‘decree-holder. 
the suit to succeed, if seams to me, therefore, 
necessary that the decree-holdér also should 
have been addedas a party and in the case 
of Prosunno Kumar Sanyal v., Kali . Das 
‘Sanyal (1), 
Council held that a case -for setting aside 
tha sale by a judgment-debtor against the 
decree-holder and the auction-purchaser did 


fall within the scope of s; 2414 of the old 


Oode of Civil Procedure corresponding with 
the presents. 47. On this ground alone it 
could be held inthe present’ case that the 
present suit did not lie. But on another 
PU also I think it clearly does not 
ie 

Ma Saw was a judgment debtor in the 
earlier case and she madé an application 
under the provisions of r.90 of O. XXI to 
have the sale Bet aside. ‘Orders.were passed 
against her under‘ the provisions of r. 92 of 
that Order and’ the sale was confirmed, 
Olause (3)'of r. 92 clearly — provides that- no 
suit to.set aside an ‘ordér made under 


this rule shall-be brought by any person. 


against whom such order is made. 
It has-been suggested that Ma Saw has 


(1) 19 O. 483;19 I. A, 106; 6 Sar, P, O, J, 209; 9 Ind, 
Deo. (x; mi 0), 
A 


-MA saw v. iara kyaw an 


‘the execution proceedings. 


As I have said, the decree; - 


holder has not- been joined as a party to. 
but it seems to me that without - 


their Lordships of: the Privy’ 


- 107. 

come to Court in this case in a different 
capacity from that in which she came in 
She claimed 
in her plaint that she was one'- of the co- 
owners of the land and as such intended 
purchasing the land. Ifwhatshe means is , 
that she“ merely wanted to exercise the 


‘rights of any member of the public -to 


purchase atthe auction sale, then ib: seems 
to methat her suit must fail as she would 
have no cause gf action, no material 
interest of hers having been aifected; 1f, 

on the. other hand, her claim is that as a 
co-owner she hada special right to purchase 
the whole land then clearly she comes 
within the scope of r.90 of-O. XXI under 
which any~ person whose ‘interests are affecta 
ed by: the sale may apply.- In these cir- 
cumstances it seems to me to be idle to deny. 


that she did not in her personal capacity 


makean application under r. 90 and that 
the claim she now makes is not also one 
which she could have made under r. 90, 
The facts, which she alleges in her 
plaint, are that she went to the place 
of sale on the date and time appointed, 


- that- no one appeared, that finally she left ` 


the place and that the sale took place after 
her departure without any information 
whatever, This was in substance- what 
she alleged in her application for setting 


‘aside the sale. before the Executing Court. 


She makes a vague allegation in -para. 8 
of her present plaint that * ‘plaintiff further 
avers that there was fraud and‘ collusion 


‘between the Bailiff and the purchaser as 


the whole matter was arranged between 


them so thatthe purchaser would getthe . - 


properties cheap.” This ground is so vague 
as. really to constitute no cause of action 
whatsoever. 

It has been contended that ifthe prda 
visions of r. 92 “be rigorously enforced, | 
grave injustice may be done in a case of 
fraud which is only discovered at a sub- 
sequent date. The mere fact that the 
application of a rule of law may work in- 
justice is notby itself a sufficient reason 


for ‘not, following that rule of ‘law if-it is 
“clear and ‘unmistakable. But in the pre- 
-gent’ case there is no allegation that any 


fraud has been committed’ which was not. 


‘capable of discovery in time to make the 


necessary application -under r. 90. The 
fraud now alleged, if. any, is. fraud in cof- 
ducting the sale ‘and there ‘is no real 
allegation : of fraud in the present suit 
beyond the bears sues made in as prea 
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vious execution: proceedings. The suit is 
merely an attempt to have a further ad- 
judication on the point decided‘in ihpre 
proceedings. 

Iam of opinion that the present suit 
was barred by the provisions of r.%2 of 
O. XXI. i 

I dismiss this appeal with costs. 

A N.A, Appeal dismissed. 


————2... 


PRIVY COUNCIL. 

APPEAL FROM THE BomBay HiGH COURT. 
July 11, 1927. 
Present:—Lord Sinha, Lord Blanesburgh,. 
Lord Salvesen, Sir John Wallis and Sir 
Lancelot Sanderson. 
‘RAMGOWDA ANNAGOWDA PATIL 
AND OTHERS—APPELLANTS 
VETSUS 
BHAUSAHEB AND OTHERS— RESPONDENTS, 

Hindu Law —Widow—Alienation—Estoppel of re- 
versioner consenting to alienation. 

It is settled law that an alienation by a widow in 
excess of- her powers is not altogether void, but only. 
voidable by the reversioners, who may either .singly, 
or as a body, be precluded from exercising their 


right to avoid it either by express ratification or by. 


acts which treat it as valid or binding. |p. 710, col. 
1 - t 


"A reversioner who was himself a party to and has 
benefited by an alienation by a widow and persons 
claiming through him are precluded from questioning 
any part of it, even though he was not the nearest 


reversioner at the time of the transaction. [p. 710, col. | 


.] | 
Appeal from the judgment and decree of 


the High Court of Bombay (Sir Norman 
Macleod, C. J., and Mr. Justice Crump), in 
Appeal No.178 of 1921, dated the 19th March, 
1923, and reported as 76 Ind. Cas. .937, 


modifying the decree of the Subordinate ` 


Judge, Belgaum, in Suit No. 203 of 1419 
Messrs. E. B. Raikes and N. Atmaram, 

forthe Appellants. l - l 
Messrs, G. R, Lowndes and W. Wallach, 


for the Respondents. 


JUDGMENT. 


Lord Sinha.—This is an appeal by - 


the plaintiffs fcm a decree of the High 
Court of Bombay which modified a decree 


of the Subordinate Judge of Belgaum 


made in Suit No. 203 of 1919. : 

That suit was instituted to recover posses- 
sion of certain houses and lands from the 
defendants, ae 


The properties In suit originally belong- | 


ed to one Akkagowda who died in 1846, 


' leaving two'widows, Lingava and Tayara, 


and a davghter Kashibai; who was married 


- 
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to one Shivgouda and had a son Shid- 
gouda. 

Lingava died before 1868, but her co- 
widow lived till 1912, thus surviving her 
husband for 66 years. i 

Kashibai, the daughter, died in 1907, a 
few days after the death of her husband 
Shivgouda. Shidgouda, hér eldest son, ~ 
died in 1907, leaving anadopted son named 
Bhan (defendant No, J). Be tt 

Kashibai had a second son, Pirgouda 
(defendant 2) who, however, had been given 
in adoption to anether family some years 
before Kashibai's death. 

The pedigree of the family is as follows:— 
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It is no longer in dispute that when the 
Succession opened out on the death of 
Tayava in 1912, Annagouda was under the 
Hindu Law the nearest heirof Akkagouda, 
in preferences to Bhau (defendant No. 1) 
and Pirgouda (defendant No. 2). 

Tayava had alienated most of her hus- 
band's properties in 1838 by and under 
three deeds. By one of these she made a 
gift of certain of those properties to her 
brother Basappa; by another she purported 
to sell half of certain other lands to Anna- 
gouda himself for Rs. 2,000 and by the third. 
she sold the other half of those properties 
- to her son-in-law Shivgouda. There was 
only one small property left unalienated., 


These three deeds were all executed and 


registered on the same day.. The deed of 
gift in favour of Basappa was attested by 
Annagouda and Shivgouda; thedeed of sale 
in favour of Shivgouda was attested by 
Annagouda and Basappa; and the sale-deed 
in favour of Annagouda was attested by 
Basappa and Shivgouda, And the widow 
asexecutant was identified before the Re- 
gistrar in respect of all three deeds by’ An- 
nagouda, 

The latter subsequently in 1882 sold the 


properties purchased by him as aforesaid 
for Rs. 3,000. The properties purchased by 


Shivgouda remained in lis possession till. 
his death and afterwards of his grandson 


and son (defendants Nos. 1 and 2) and their 
tenant, defendant No. 3.7 Basappa’s share 


passed by purchase to defendants Nos. 4 


to 7. ‘ . 

Annagouda, who survived the widow by 
nearly six years, did not in his lifetime 
seek to set aside the alienations in favour 
of Shivgouda and Basappa; but, after. his 
death in 1918, his son and grandsons insti- 
tuted the present suit, against all the de- 
fendants above named to recover those pro- 
pertieson the ground that the alienations 
thereof by the widow were not valid. 

It is admitted that Annagouda became 
entitled to the succession in !912 and that 
the plaintiffs claim under or through him 
and, therefore, have no better title to 
succeed in this suit than Annagouda had. 


On the written statements filed by the 


defendants; issues were raised, of which the 
two material ones are: — | 

1. Are the plaintiffs estopped from bring- 
ing thissuit? 4 

2. Dothe defendants prove that the trans- 
actions of gift (to Basappa) and gale (to 
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Shivgouda) are legal and vaild and binding 
on the plaintiffs ? 

The trial Court found in favour of fhe 
plaintifis on both issues and gave them a 
decree. ; l 5 

The High Court held that no question of 
estoppel arose in the case; but on issue No, 2 
held that both the gift to Basappa and the 
sale to Shivgouda by Tayava were binding 
on the plaintiffs, who, therefore, were entitl- 


ed to recover in the suit only the small pro- ` 


perty which was not included in any of the 
three documents by ‘her in 1868, ; 
The grounds of their judgment may best 
be stated in their own words :— 
“The transactions which. were effected by 
Tayava with-the consent of Annagouda and 
‘Shidgouda were evidently pre-arranged as 
a proper disposition of Akkagouda’s pro- 
. perty between these parties, and those 
transactions must be considered as a whole, 
and since Annagouda received considerable 
advantage from giving hisconsent to Tayava's 
alienations, it would be most inequit- 
able if his descendants, while retaining that 
‘advantage, should be allowed to set aside 
the other alienations.”’ | D 
It was contended before their Lordshipg 
on behalf of the appellants that the decision 
of the High Court was erroneous because:— 
1. The attestation by Annagouda of (1) 
the deed of gift to Basappa and (2) the 


deed of sale to Shivgouda was no evidence - 


-of his consent to either of those transac- 
. tions, oO 

2. The dead of gift in favour of Basappa 
was admittedly not supported by legal 
necessity and no consent of reversioners, 
‘near or remote, could give it validity. 

“3. That even if Annagouda consented, 
such consent would not give validity to 
the sale to Shivgouda, as Annagouda 
was not the nearest reversioner at the 
time, inasmuch asthe daughter Kashibai 
and herson Pirgouda were then alive and 
were nearer in succession. 

4. That the sale to Annagouda himself 
did not estop him from questioning either 
the gift to Basappa or the sale to Shivgouda, 
as the transactions were separate and in no 
way interdependent, and that there was no 


such equity in favour of the defendants as © 


the High Court assumed. 


Their Lordships consider that the decision | 


of this case depends upon how far the three 
documents can be taken as separate and 
independent, or so connected as to form one 
transaction, 
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The long lapse of time between the exe- 
cution of the deeds and the institution of 
the suit has rendered it impossible Jo 
prove what actually occurred between the 
parties on that occasion. There is not suffi- 
ciently definite evidence to come to a con- 


clusion as.to how far any of those proper- 


ties were validly encumbered or what was 
done with thé purchase-money alleged to 
have passed on the two deeds of sale. 

But the parties to thé documents includ- 
ed, or after so great a lapse of time may 
be. presumed in a very real sense to have 
included, all persons who had any ‘actual 
or. possible interest in the properties, v2z:, 
the widow herself, her. brother, who was 
a natural object of her affection and bounty, 
her son-in-law, who was the natural protec- 
tor of the interests of her daughter and 
grandson, and the nearest kinsman on the 
husband's side and the only person from 
whom any opposition might be apprehended 
with regard to dealings by the widow con- 


cerning her husband’s estate. 


Their Lordships conelude that all the 
circumstances strongly point to the three 
documents being part and parcel of one 
transaction by which a disposition was made 
of. Akkagouda’s estate, such as was likely 
to prevent disputes in the future and, 
therefore, in the best interests of all the 
parties. Ti , 

The three deeds appear thus to be in- 
separably connected together and in that 
view Annagouda not only consented to the 
sale. to.Shivgouda and the gift to Basappa, 
but these dispositions formed parts of the 
same transaction by which he himself ac- 
quired.a part of the estate. = 7 o — 

It was argued that Annagouda’s con- 
tingent interest as a remote reversioner 
could not be validly sold by him, as it was 
amere spes successionis, and an agreement 
to sell such interest would also be void 
sin law. It is not necessary to consider that 
question, because he did not in fact either 
sell or agree to sell his reversionary interest. 
It is settled law ‘that an alienation by a 
widow in excess of her powers is not al- 
together void, but only voidable- by the 
reversioners, who may either singly oras a 


= þody be precluded from exercising their 


right 10 avoid it either by express ratifica- 
tion or by acts which treat it as valid or 
binding. 
_If some person other than Annagouda 
had been, at the death of Tayava, the 


nearest heir of her husband, it might have- 
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been open to him to quéstion all. or any of 
the three deeds, but Annagouda himeelf 
being a party to and benefiting by the 
transaction evidenced thereby was preclud- 
ed from questioning any part ofit.° Nor 
is it other than a. most notable circum- 
stancesthat he did not, after Tayava's death, 
essay to do so, Ne 
For these reasons their Lordships agree’ 
with the conclusion arrived at by the High 
Court and would humbly advise His Majesty 
that.this ‘appeal should be dismissed with 
costs, ; 
A. N. A. Appeal dismissed. 
Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co, a fee 
Solicitors for the Respondents:—Messrs, 
Ranken, Ford & Chester. 





RANGOON HIGH COURT. 
Civit Revision No. 122 oF 1927. 
June 28, 1927. 
Present:—Mr. Justice Maung Ba. - 
MA HTA YI—APPLIOCANT 
versus i we 
- MA PWA HNIT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLVII, 
y, 1—Error of law, whether ground for review—Error, 
meaning of. tt ; 4 ; 

A review,is allowable where there isan error of 
law apparent on the faoe-of the record. :[p. 711, col, 


Sharup Chand Mala v. Pat Dassee (2) and Jaira 
Mohun Senv. Aukhil Chandra Chowdhry (8), fol- 
lowed. -. A 2 

Mr. Po- Aye, for the Applicant. . 

JUDGMENT.—This revision ‘applica- 
tion arises out of an application for leave 
to sue as a pauper. | ` 

Applicant, Ma Pwa Hnit, applied to the 
Sub-Divisional Court of Kyaiklat for leave 
to sue asa pauper for the recovery of a share 
of inheritance in the estate of her deceased 
husband. Thelearned Judge dismissed her 
application on the ground that she had no 
chance of succeeding in her claim. The 
learned Judge came to that finding in 
deciding the preliminary issue whether 
her petition disclosed any cause of action. 

Ishall not, however, go into the ques- 
tion whetherthe learned Judges tinding 
is correct or not. The point which I am 
called upon to decide is whether the order 
of the learned Additional District: Judge, 
who reviewed his own order passed on 
appeal, is correct or. not. ; 


[1051, O. 1927] 


About a year after the dismissal of*that 
application applicant filed a similar appli- 
cation in the District Court of Pyapon. 
An objection was taken that the second 
application was barred by res judicata by 
reason of the ‘previous application, which 
had been dismissed by the Sub-Divisional 
Court. The learned Additional District 


Judge allowed the objection to stand and 


held that hersecond application was barred 
by res judicata. The learned Judge was then 
asked to review that order passed by him. 
He decided that the law of res judicata was 
notapplicable but that he should have 
dealt withthe second .application under 
r.l5of O. XXXIII, Civil Procedure Code. 
He further held that a review could be 
granted where an error ona point of law 
was apparent on the face of the judgment. 

From that order granting the review, 
the present application for revision has 


been tiled. Itis urged that-a review cannot. 


be granted on the ground that a previous 
interpretation of law was erroneous. 

It is necessary to examine the language 
of O, XLVII, r.1 which defines the limits 
within which review of adecree or order 
is permitted. Those limits are three in 
number ;— ; 

(1) discovery of new and important 
matter or evidence, which, after the exercise 
of due diligence, was “not within his 
knowledge or could not be produced at the 
time when the decree was passed or order 
made; 

(2) some mistake or error apparent on the 
face of the record, and l 

(3) for any other sufficient reason. 

With regard to the first two cases, the 
language is plain enough, but with regard 
to No. (3) it is somewhat difficult to deter- 
mine what reason should be considered 
sufficient. In the case of Chhajju Ram v. 
Neki (1), a Fall Bench of the Privy Council 
has defined what that reason is. Viscount 
Haldane, who delivered the judgment of 
the Bench, at page 133* observed:—‘For it 
is obvious that the Code contemplates pro- 
cedure by way of review by the Court 
which hasalready given judgment as þe- 
ing different from that by way of appeal 
to aCourt of Appeal. The three cases in 


(1) 72 Ind. Cas. 566; 3 Lah 127; 30 M. L. T. 295; 
26 C. W. N. 697; 41 P. L. R. 1922; 3 P. L. T. 435; A. 
I. R. 1922 P. O. 112; 16 L. W. 37; 17 P. W. R. 1922; 43 
M. L. J. 332; 24 Bom. L. R. 1238; 4 U. P. L. R. (P. O.) 
99; 36 C. L. J. 459; 49 I. A? 144 (P. O). 


*Page of 3 Lah.—[Ed.] ee 
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which alone mere review is permitted ara 
those of new material overlooked by 
excusable misfortune, mistake or error 
apparent on the face of the record, or ‘any 
At page 135*, his 
Lordship further observed:—‘They think 
that r.1 of O. XLVII must be read as in 
itself definitive of thelimits within which 
review is to-day permitted, and the reference 
to practice under former and different 
Statutes is misleading. S> construing it 
they interpret thé words ‘any other 
sufficient reason’ as meaning a reason suffici- 
ent on grounds at least analogous to those 
specified immediately previously.” 

So it is clear that out of the three 
grounds justifying a review, No. 3 is at 
least analogous with grounds Nos. 1 and 
2. In the present case, the Additional] 
District Judge in the first place applied 
wrong law, It, -therefore, follows that 
there was an error of law apparent on the 
face ofthe record. It has beenurged that 
the word “error” in r., 1, O. XLVII is 
restricted to an error of fact. The rule 
itself does not mention whether the word 
is to be thus restricted, so-I do not think 
that the argument is maintainable because 
if would involve an importation of some 
words which do not appearin the Rule. 
That a review is allowable where an error on 
a point of law was apparent on the face of 
the record has béen adopted in the cases of 
Sharup Chand Mala v. Pat Dassee (2) and 
Jatra Mohun Sen v. Aukhil Chandra 
Chowdhry (3). 

I, therefore, hold that the construction 
put by the learned Additional District 
Judge on r. 1,0. XLVII, is correct and 
this application for revision must be dis- 
missed. 

A, N. A. A pplicati ismi ' 
(2) 14 O. 627; 7 Ind. Deo Ge i m ak 
(3) 410. 334; 12 Ind, Dec. (N. s.) 890. 


“Page of 3 Lah.—[Ed.] 





MADRAS HIGH COURT. 
SECOND Oivit APPE I, No. 233 or 1994, 
December 17, 19:6, 
Present:—Mr. Justice Devadoas. 
VENKATACHALA MUDALIAR— 
PualNTIFF—APPELLANT 

versus 
SAMBaSIVA MUDALIAR anp OTHERS. 
; — DEFENDANTS —RESPONDENTS, 
Hindu Law—Religious endowment—Old villa 
temple in ruims—Kemoval of idol by majorit 4 
worshippers to newly built temple, validity of, se! 


We : O 
~~ de iz -» a a ; ae C8 
..-Where an old villagetemple was:in ruins and the 
Bite on which it stood ` became insanitary and incon- 
‘venient for worshippers and a very considerable 
majority of the worshippers of the temple who were 
in management of the temple builta new temple atid 
installed the idol therein: 

Held, it was not competent to a few dissenting 
villagers to challenge the action of the majority ‘of 


the worshippers in a Court of Law. ‘[p. 715, col. 1.] 
[Hindu Law texts discussed. ] 


Second appeal against the decree of the 
“District Court of Chingleput, in A. S. No. 
.ö2. Of 1923, preferred against that of the 
Court of the Additional District Munsif 
of Chingleput, in O.S. No. 49 of 1922, 
(O; 8. No. 2 of 1922, District Munsif’s Court, 
Poonamaillee), - i 

-The Advocate-General and Mr. K. S. 8an- 
kara Iyer, for the Appellant. 

‘Mr, 5. Krishnamachari, for the Respond- 
ents. ' 

‘Mr: N. Rajagopalachari, Amicus Curiæ. 

.JUDGMENT.—This appeal raises a 
novel and interesting question. The plaint- 
iffs suit is for a permanent injunction 
restraining the defendants and other 
villagers of Parniputtur from pulling down 
an old temple inthe place and removing 
the image from the present premises. Both. 
the lower Courts have dismissed the plaint- 


.iff's suit on the ground that almost the- 
whole village was for the removal of the. 


temple and’ the image to a site more 
- sanitary and more acceptable: to the in- 
habitants.: The plaintiff has preferred this 
‘second appeal. 
some importance and as there: is no direct 
authority on the point, I asked “Mr. N. 
Rajagopalachari, High Court Vakil, to 
appear as amicus curice for the ‘idol. 
The plaintifi’s case is that there is an 
old temple dedicated to Vinayagar, that 
there is a consecrated image in it, that 
the’ defendants and other inhabitants of the 
village are now attempting to pull down 
the temple and remove the stone image 
from the consecrated Moolasthnam to a 
new temple to, be built ona site selected 
by them and-that it will be an act of 
sacrilege to remove a consecrated image 
from the place where it has been in- 


stalled to a new place and such act, if’ 


permitted, would bring untold misery to 
the inhabitants. The defendants’ plea ig 
that the temple was in a dilapidated con- 
dition, that the site became insanitary, 
that all the villagers agreed at a meeting 
that a new templeona more suilable eite 
should be built, that-a site was acquired, 
that: they are. building a new temple and, 
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As the point is one of: 
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that the plaintiff is- a creature of* one 
Namasivaya Mudali, an old dharmakartha 


of the temple, who, though a party to the 
arrangément of building a new tenple, 


‘has. in order to spite the villagers, set up 


the plaintitf to bring this vexatious suit. 
Both the lower Courts have found that -a 
very large majority of the villagers are 
for building a.new temple and installing 
the idols in it, The learned Distiict Judge 
has recorded a distinct finding that 
“The removal of the.temple was decided 
upon at.a general meeting of the villsgers 
duly convened, and- further the decision 
was unanimous and that Namasivaya 
Mudali was himself a party to the resolu- . 
tion and the plaintiff who is only a sub- 
stitute cannot question it.” 

This finding is supported by the evidence 
on record, and it is binding upon this 
Court. The only question, therefore, is whe- 
ther the whole body of the villagers who 
worship in a temple can build another 
temple and remove the idol from the old 
templeto the new temple. It is admitted 
that the siteofthe old temple has become 
ivsanitary as water collects all round it 
and it is very near the.roadway. 


: Before considering the question -of the 
Hindu Law on the point, I may point 
out here that the injunction asked for is 
only a discretionary remedy and in the cir- 
cumstances I do not think the Court would 
be justified in granting it as the old temple 
has ceased to exist anda new temple has 
been built. A photograph of the new 
temple has been produced by the respond- 
ents’ Vakil and it is clear that the new 
temple is a spacious one and is built on 
a site whichisfar better than the site 
on which the old temple was situated. 
Seeing that the old temple has ceased to 
exist, and the idol has been removed, even 
if the injunction not to remove the idol 
is granted, the remedy would be practically 
of no use unless another temple is built 
on theoldsite. I do not think the Court - 
would be justified in asking the defendants 
to build a new temple on the old site 
when a new temple has already been built. a 


As this point is not covered by any de- 
cided case,I allowed both parties ‘to refer 
to the Agamas which lay down rules for 
guidance in such matters as the building 
ofa temple, the censecration of an idol snd 
the building ofa new temple. The learn- 
ed Adyocate-General relied upon certain 
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passages in Kamika Agama and contended 
that am idol once consecrated cannot be 
removed to another place except in certain 
circumstantes. o i 

The passages are: 

“If out of proportion, make it (the idol) 
with proper proportion, whether well placed 
or ill placed, Sivalinga should not be re- 
moved.” Stanza 20, 

“Idols installed by Asuras, Rishis, Devas 
and knowers of truth should not be removed 
from their places even though they are 
mutilated or broken even after’ performing 
Mantras according to the prescribed rules,” 
Stanzas 21 and 22, l 

“If owingto kings, robbers, fire, water, 
the idols are removed or they are dragged 
by floods or get submerged the Linga is 
not defective. It is, purified by 50,000 
Japams. The idol may be installed in 
its original place or elsewhere with its 
face as. before,” Stanza 23. 

‘The contention for the appellant is that 
it is only in cases where the idol itself is 


lost owing to foreign invasion or the act” 


af robbers or by fire or water that a new 
idol may be installed; otherwise if the old 
idol is recovered it should be purified by 
Japas and re-installed in‘#its place. Here 
all the worshippers of the temple, who 
are in management of it, have decided to 
build a new temple as the old one was 
in ruins and as the site on which it stood 
became insanitary and 
worshippers. 
worshippers want to improve the temple, 
unless there is clear prohibition against 
their demolishing the old temple and build- 


ing a new temple, I donot think any one 


is entitled to prevent the whole body from 
doing what it thinks proper in the circum- 
.stances. Mr. Rajagopalachari referred to 
á number of passages in Pradishita Mayukha 
by Nilakanta, Purva Karana Agamam and 
‘Nirnaya Sindhu. It is unnecessary to 
consider them. In Parva Thanthiram by 
Bhrigu, the following passage occurs: 
“Then I recount the mode of Hari’s re- 
installation, after-removal toa new place, 
as also that of Sridevi, Bhudev1, Andal 
and other Bhaktas (Alawrs and Acharyas). 
Where a temple is situated near ariver-bank, 
or inthe Kast, or ina lonely forest, or outside 
the. village, or when it gets inauspicious, 


or its edifice gets ruined or when the site’ 


is found inconvenient as surrounded by 
outcastes, or as being exposed to thefts or 
when near a cremation ground or when 
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its throne or its pedestal . getsout of order, 


“from there 


inconvenient for. 
Where the whole body of. 


“the idol. 
that anew idol should be‘installed in the 
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or when not worshipped though fit to be 
worshipped, the idol should be removed 

to another place, pure and 
pleasant, preferably in the middle of the 
village, and desired by the village headman 
and installed and worshipped ina temple 
erected td the west of the village. Such. 


- an act will conduce to the prosperily of 


the village-headman and the villagers. This 
is the mode laid dowrby great sages for 
removal and re-installation,” 

In the Kamika Agama there is the follow- 


ing passage: 


“Out ofor away from danger by water 
the Linga may be re-installed at a distance 
of 100 Dandas or a 1000 Karmukhas,” 

. Where a temple gets surrounded by water 
the idol may be removed to.a place at a 
distance of 100 Dandas. It is not clear 


‘ what a Danda measures; but here the new 


temple.is not more than 100 feet from 
the site of the old temple. 
- In Siddhanta Sekhara the following pass- 
age occurs :—_  . ; 
“Re-installation should be made when the 
image comes in contact with thieves, out- 
castes, fallen men, dog, or gets water- 


. logged or loses its auspiciousness,” 


In Hayasirsha Pancharatra there isthe 
following passage: 

“When the habitation gets cracked or 
broken, or burnt, and the worship there.ig 
attended with danger the image should be 
removed by man from there, as per the rites 
aforesaid.” 

According to the passage in 
Thanthiram where the eman aie oe the 


room in which the idol is installed becomes ; 


ruined the idol eould be removed and 
installed ina proper plice. Some of the ` 
passages go the length of saying that where 
an idol is desecrated the divine element 
which resides in it leaves it and the 
compartment or the room in which it 
has no sanctity apart from the sanctity of 

Therefore, it is not necessary 


compartment in which anold ido] was 
In this case the old temple became 
dilapidated and, therefore, there was a 
justification for the villagers deciding to 
build a new temple and to instal the Con- 
secrated idol in the new temple. In the 
passages quoted before me the word used 
is “Linga,” whether the word “Lingam" 
applies only to Sivalingam is not quite 
clear; but in the case of minor deities 
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like ` Vinayagar and Subramaniar the in- 
junction against the removal of a con- 
-gecrated image cannot be taken literally. 
It is a well-known fact that the image or 


Vinayagar is to be found under banyan. 


trees and Ficus religiosa trees and on tank- 
bunds, road-sides and in places where no 
one would expect an idol to be placed. 
“It would be mere pedantry to hold that 
the villagers who worship an image of 
Vinayagar which, let us say, is on the road- 
side or ona tank: burd, cannot build adecent 
stone temple and instal itin it instead -of 
being exposed to the weather without any 
rotection, < 
É ‘Sarkar in his book on Hindu Law, oth 
Edition, observes at page 712: 

“When an image has-once been Gonsecrat- 
èd with proper ceremony it must be wor- 
ghipped and it cannot be re-placed by another 
image unless it has become unfit for wor- 
ship by reason of any of the grounds stated 
in the text.” No, 7. | 

If an imageis cracked, broken or mutilat- 

- ed, or lost, it may be substituted by a new 
one duly consecrated; but the removal of 
the idol from-on old dilapidated temple to 
a newly built temple has been held not to 
be within the powersof the trustee when 
a large number of worshippers are against 
the removal. The only authority: referred 
to by Mr. Sarkar and quoted by the learned 
‘Advocate: General against the removal of a 
consecrated idol is in Hart Raghunath v. 
Antaji Bhikaji (1). There it was held that 
the “Manager ofa public temple has no rigkt 
to remove the image from the old temple 
and instal it in another new building, 
especially when the removal is objected to 

by a majority of the worshippers.” 


The contention in that ease was that the 
trustee could remove the image from the 
old temple to the new one. Shah, J., observes 
at- page 471* : 

“The defendant claims the right to instal 
it in the new building permanently, andIdo 
not think that as a manager he could do so, 
particularly when he is not supported. by 
all the worshippers of the temple in taking 
that step.” l 

This case is not an authorily for the posi- 
iion that the whole body of villagers can- 
not build a new temple and instal the image 
which was in a dilapidated temple in the 
new one. In Bejoy Chand Mahatap v, 


-" (1) 56 Ind. Cas. 459; 44 B. 466: 22 Bom. L. R. 334, 
#Page of 44 B.—[ Bd. ] as 


` 
x 
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Kali Pada Chatterjee (2) it was held 
“that an endowment of land, the ineomé ` 
of wbich is meant to be applied for the 
purposes of the service of an image of Shiva 
i3 not affected by the destruction or mutila- 
tion of the image, and that the religious 
purpose survives the destruction or mutila- 
tion,” ; | 
That. case is an authority for holding that 
an endowment in favour of à temple or for 
the support of atemple does not cease to 
be an endowment for the purpose, by rea- 
son of the destruction of the image or the 
temple. If the old templeis destroyed, a 
new temple could be built and a new image | 
could be installed init. It would be differ- 
ent if, the land which was endowed for the 
temple ceases to exist by reason of erosion 
or by seismic disturbances. Doorga 
Proshad Dase v. Sheo ‘Proshad Pandal (3) it 
was held that a person who was not entitled 
to the custody of the idol is not entitled .to 
the land the income of which is dedicated to 
the ido]. The villagers asa whole body were 
in possession of the old temple and “as 
such were in possession of the idol, and they 
are entitled to instal it in any proper place; 
and the plaintiff who is not entitled to be in 
possession of the ido! cannot resist the ac- 
tion of the villagers which ostensibly is for 
the benefit of the whole body of them. In 
Venkitasubban Pattar v. Ayyathurai (4) 
it was held that in the case of a village tem- 
ple owned in common by the villagers the 


tight of management of the temple and its 


properties vest in the inhabitants of the 
village as a corporation amd that the deci- 
bion of the majority of the villagers at a 
meeting duly convened binds the minority 
in all matters connected with the manage- 
ment of the temple, In that case there were 
two factions and what the majority wanted 
to do the minority objected to. The learn- 


ed Judges observed at page 5908": 


“We think that the proper view to take is 
that the relationship of the Brahmin house- 
holders, an indefinite number of persons, in 
respect of the plaint temple, and its pro- 
perty is analogous to the case of a corpora- 
tion which owns properties and that a 
majority of the members are competent to 
bind the minority and that the principle 


(2) 20Ind. Cas. 78; 41 0.57; 170. W.N. 1013; 18 
GC. L. J. 347. 

(3) 7 0. L. R. 278. 

(4) 54 Ind. Cas. 202; 37 M. L. J. 554; 26 M.L. T, 
364 i 


‘“#Page of 37 M. L, JB] = 
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which governs the case is that laid down fn 


93 
. 


Cooper v. Gordon (5) f 

Itis but reasonable that in communal 
mattera the majority should have the final 
say. In this case it is not a respectable 
minority that objects to what the majority 
is doing; but only one person, who agreed 
to the resolution thata new temple should 
be built as the old temple had ‘become 
dilapidated, ` has out of spite chosen to 
challenge the action of the villagers, I hold 
that, where in the interests of the general 
body of worshippers a very large majority is 


for the removal of the old temole to a new 


.pite, the Court should notinterfere with their 
discretion as what they do is according to 
- their notions beneficial to the whole com- 
munity. 
The second appeal fails and is dismissed 
with costs a l 
. I am'indebted to Mr. N. ‘Rajagopalachari 
- for the very valuable assistance-he render- 
ed`me in this case, e 
V.N. V. Appeal dismissed, 
A. N. A. 
(5) (1869) 8 Eq. 249;:38 L. J, Ch, 489; 20 L, T, 732; 
17 W. R. 908, i ENG 
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BOMBAY HIGH COURT. 
First Civin APPEAL No. 4 oF 1924, 
l July 11, 1927, 
: Present :—Sir Amberson Marten, KT, . 
Ohief Justice, and Mr. Justices 
l Crump. 

SHRI SHUSHILENDRATIRTH 
SW AMI—PuatntTirrF— 
APPELLANT. 
©, MErSUs . ; 
SECRETARY or STATE ror INDIA 

—DEFENDANT-—RESPONDENT. . 


Alluvion and diluvion—Sudden change of course of © 


Pe i aaa owner's rights—‘Gradual’ accretion— 
ests. 

Where a non-tidal and non-navigable river suddenly 
changes its course, a riparian owner from whose 
lands the river recedes is not entitled to follow the 
river to its new course and totake possession of all 
the intervening lands. He would at the most be 
entitled only up to half of the old river-bed adjacent 
to his land. [p 717, col. 1.] 

In applying the law of accretion different tests or 
‘standards of what is ‘gradual’ have to be applied 
with respect to mighty navigable rivers and small 
non-tidal and non-navigable rivers. [p. 716, col. 2.] 


‘First appeal from the decision of the 
District Judge, Bijapur, in Civil Suit No, 2 


(15° 
Mr. G. C, ‘Rao (with him Mr. H. B. 
Gumaste), for the Appellant, 
_ Messrs, R. W. Desai and A. G. Desai, for 
the Respondents. | l 
.Marten,'C. J.—Tnis is a dispute be- 
tween the plainti as inamdar ofthe inam 
village of Khyad on the one hand, and the 


Secretary of State and others as owners 


and occupiers of- the Government village 
of Manneri on the othey hand, with refer- 
ence to the river, Malaprabha in the ‘Bija- 
pur District, which was formerly the divid- 
ing line between these villages, but which 
has since changed’ its course and shifted 
towards the Manneri side. The substantial 
question in effect is whether the plaintiff 
is ‘entitled to follow the river to its present 

course, and to claim all the intervening . 
Ce including the whole of the bld river- 

a nae 7 

The defendants contest this claim, and 
say that at the most the plaintiff is entit]- 
ed to the-western halfof the old river. 
bed. One main point is whether there 
was a gradual accretion to the land of the 
plaintiff by gradual alteration of the 
goursé of the river to its present -position 
as the plaintiff contends, or whether there 
was, asthe defendants contend, a violent 
change in 1914 a3 the result of an unpre- 
cedented flood which in effect caused the 
river to take anew course. The learned’ 
Judge accepted ‘the latter view and dismisg- 
edthesuit. The plaintiff appeals, 

Now the parties here had thé advantage 
and we have the advantage, of a patient 
and careful trial in the-trial Oourt, and of 
a ‘judgment which leaves nothing to be 
desired in the way of lucidity, if I may be 
allowel tosayso. We have not thought 
it necessary to hear the Pleaders for the 
respondents, and accordingly we are con- 
tent to take the case on the findings of fact 
arrived at by the trial Judge. The learn- 
ed Judge's conclusions are summarised at 
page 12 of his judgment. In effect he 
found that, contrary tothe story set up b 
the defendants, there was up to 1905. over 
a period of some forty or fifty years, a 
gradual accretion tothe land of the plaint- ~ 
if. But after 1905 he finds that the eyi- 
dence of further accretion is very weak 
and he expressly accepts the case set up 
by the defendants that in 1914 there was 


“this abnormal flood which caused the river 


substantially to alter its course. He ig 


prepared to assume that there was some 


~ 
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slight accretion after 1905, but his finding 
is thatthe change which took place after 


thé flood in 1914 is so great that it çan- © 


‘nob possibly be accounted for by any pro- 
cess of ordinary normal accretion. He, 
accordingly, held that so far as any normal 
accretion was concerned, the western half 
of the river-bed which the defendants had 
ceded to the plaintiff represents the 
maximum which the plaintiff could fairly 
claim. , 3 

We have listened carefully to the argu- 
ments put forward by the learned Pleader 
for the appellant, and have carefully con- 
sidered the points which he has urged on 
behalf of his client. He has asked us to 
accept the village records kept by the 
inamdar, or kept for the inamdar, as show- 
ing that the accretion went on gradually 
from time to time, We have weighed all 
that, but it is undoubtedly very unfortu- 
nate that no proper map was ever prepar- 
ed of the inam land, and that even at the 
trial- the anamdar did not furnish a proper 
map prepared by asurveyor and drawn to 
scale. 

Under those circumstances the map, Ex. 

134, drawn by the Government surveyor 
at a much later date has been accepted 
as showing the position as it existed at the 
trial of the suit. The plaintiff does not 
accept the northern boundary of Survey 
No. 87 of the inam lands, nor, so we under- 
stood at the end of his Pleader’s argument, 
did he accept the western boundary of thé 
old river-bed as being shown correctly. 
But, apart from that, the map shows the 
position approximately, the pink being 
the normal site of the present river, the 
yellow the old site, and certain intervening 
white lands Nos. 1 and 3 being part of 
the lands in dispute. Incidentally I may 
here observe that according to the learned 
Judge's notes of inspection, Ex, 154, 
, made by him on the cecasion of his visit 
on August 24, 1903, which was inthe mon- 
soon, part of those white lands Nos. 1 and 3 
were then under water. 

. The crux of the case seems to me to be 
this. Was there an extraordinary flood in 
1914, or was there not? And is it a fact 
that- there was then a sudden and marked 
change in the course of the river? In my 
judgment the learned Judge was correct 
in answering both those questions inthe 
affirmative. 

[His Lordship then referred to the evi- 
dence and proceeded:—] 
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There being, then, in my judgment, 
ample evidenca to justify the learned 
Judge, who had the advantaga of seeing 
the witnesses and also making a local in- 
spection, in coming to theconclusion which 
hein fact did, what. thea ought our find- 
ings in law to be? As regards. that, he 
stateg in answer to issue No.3: “It has 
not baen suggested that the plaintiff 
could have any right to the plaint lands 
if they are not gradual accretions to 
their lands.” Now the word “ gradaal ” 
comes to us from English Law coupled 
with one or two other epithets like slow 
and imperceptible. It has also found 
its way into one of the Regulations affect- 
ing Bengal, and later on, Oudh. We have 
not got that expression in the old Regula- 
tions affecting our own. Presidency. But 
nevertheless, as has been pointed out in 
the cases, it is useftl to note what has been ` 
applied as being good law in other parts of 


In applying, then, the law of accretion 
or. other parts of the law relating to 
changesin ariver affecting various rights 
such as fishery rights and so on, it has 
besn recognised that different tests or 
standards of what is “gradual” may have 
to be applied, when you are dealing with 
mighty rivers like the Ganges in India, or 
say the Missisipi in the United States, as 
compared with some of the more placid 
rivers in England.” In particular in Lopez 
v. Mudun Mohun Thakoor (1) and Srinath 
koy v. Dinabandhu Sen (2), we have the 
decisions of their Lordships of the Privy 
Council dealing with the Ganges. In Sec- 
retary of State for India v. Raja of Vizia- 
nagaram (3) we have a decision with rela- 
tion to the Godavari. Here we have not got 
a tidal or navigable river. It is a non tidal 
non-navigableriver, and it cannot in any 
way be compared: in volume or in behav- 
lour with mighty rivers like the Ganges 
and the Godavari. All the evidence in this 
case goes toshow that for some forty or 
fifty years prior to 1914 there was nothing 
violentin the action of this river in this 


(1) 13 M. I. A. 467; 14 W.P.C. 11; 5B. L. R. 521; 
om P. ©. J. 356; 2 Sar. P. C. J. 593; 20 E R., 
5 


(2) 25 Ind. Cas. 467; 41 I. A. 221; 16 Bom. L.R, 
901; 18 ©. W. N. 1217; (1914) M. W. N. 654; 1 L. W. 
733; 16 M. L. T. 319; 12 A. L. J. 1193; 20 0. -L. J. 385; 
42 C. 489 (P. 0). ea a 

(3) 67 Ind Cas. 1; 49 Ie A. 67; 30 M. L. T. 112; 26 
C. W. N. 348; 15 L. W. 389; 42 M. L. J.-589; 20A. 
L. J. 438; 35 O. L. J. 463; 45 M. 207; (1922) M, W. N, 
381; A. I, R. 1922 P. O. 105 (P. @.). 
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particular locality, and that- there wére 
no such violent changes as’ one reads of 
in connection -with really large. Indian 
rivers. l l 

The case, therefore, seems more to resem- 
ble that of Thakurain Ritraj Koer v. 
Thakurain Sarfaraz Koer (4), where. the 
Board had to deal with a non-tidal river the 
Gogra, and where they held on the facts 
that there had been a sudden change 
in the courseof the river, and that conse- 
quently there was no gradual accretion 
within the meaning of the Regulation ap- 
plicable to Oudh. 

On the facts then of this particular case 


I have no hesitation in holding that the . 


authorities asto gradual accretion do not 


apply. I mean that there was no gradual. 


accretion on the facts of this case within 
the principles laid down in the various 
authorities. Therefore, the concession which 
was made in the lower Courtas tothe law 
on the point was correct. 

I -fully recognise the importance of this 
ease to the plaintiff because as presented 
to us,and without hearing what the re- 
spondents have to say, it would appear that 
the plaintiff is now cut off from the nor- 
mal site of the new river-bed. On the 
other hand, it would seem hard on the 


owners of the old Manneri lands that they 


should be deprived of their lands because 
of a violent change in the course of the 
river. Indeed if I understood ibe argu- 
ment of the appellant correctly, he could 
claim to follow the river,no matter how 
far it was deflected, and to take possession 
of allintervening lands. In my judgment, 
he must be content with the halfside of 
the river-bed which he has already got, 
And if any coneessions as to water rights 
are to be obtained in relation tothe new 
river course; that must be a matter of 
negotiation between him and the persons 
who can give him those rights. 

I would, accordingly, dismiss this appeal 
with costs. ; | 


Crump, ¢g.—The river Malaprabha 
flows between the inam village of Khyad and 
the Government villagé of Manneri inthe 
Badami taluka of the Bijapur District. The 
plaintiff in this suit is the inamdar of 
Khyad, and the defendants are ihe Secre- 
tary of State for [India in Council and cer- 


(4) 827. A. 165; 27 A. 655; 7 Bom. L, R, 872; 00, 
. N, 859; 15 M, L. J, 249; 2 A. L. J, 628; 8 Sar, O. J, 
873; 2 O, Le J; 185; 8 O. O. 298 (P, O), , 


pellant before us. 
found that up-to 1003, there was a procesna 
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tain land owners in the village of Manneri. 
The plaintiffs case as set out in his plaint 
is that the above river for a period of some 
fortyethree years has been gradually chang- 
ing its course, and as it has proceeded 
from west to east, the land which is left 
behind itis inthe nature of accretion to 
the plaintiffs land, and, therefore, becomes 
his property according to the law of allu- 
vion. The exact nature of bis case may 
be best understood by a reference to the 
map, Ex. 134, which is accepted by the 
parties as correctly representing the present 
state of affairs, though the plaintiff does 
not admit that the former situation of the 
river-bed is correctly shown in the map. 
What then the plaintiff says is that the 
river has been gradually moving in an 
easterly direction from itsoriginal course 
which is shown in-yellow in the map, ard 
that the land whichis left behind it isin- 
the nature of an accretion tohis property 
and, therefore, is also his property.. Now 


-that case postulates that there has been no 


sudden change in the course of the river, 
The defendants, on the other hand, urge 
that the yellow colourin the map shows 
the course of the river-bed in the year 
1905, and that that courso remained praé- 
tically unaltered up to 1914, when owing to 
a sudden violent flood - the river cut anew 
channel as shown by the pink colour in the - 
map. : i 
Now it is fundamental to the plaintiff's 
case to prove that the process of accretion ` 
was gradual. I dorot mean by the word 
“gradual “ toindicate thatit was necete- 


sarily slow, because the law of alluvion a4 


applied to this country does not require 
that that should be the case, But the 
plaintiff, in my judgment, must show that 
the change in the bed ofthe river was a 
gradual change in the sense that it wag 
not per sultam. For if the river suddenly 
moved from the course shown yellow in 
the map to that shown pink, it could in. 
no sense be held to have gradually chang: 
ed its course and, therefore, there would Le 
no accretion to the plaintiff's land within 
the ordinary meaning of that term. That 
therefore, is the main point in the’ present 
case, and in approaching it our labours 


have been much lightened by the full and 


careful judgment of the Distriat Judge 
and also by the fact that his findings ha ve 
to a large extent been accepted by the ap- 
The learned Judge has . 
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of gradual accretionon the Khyad side 
of the river. But he has found that the 
land shown inthe map between the old 
“and the new course of river cannot possibly 
‘be ascribed to gradual accretion between 
1905 and 1914; and it is to tbis latter 


part of his findings that objections have ` 


been taken in the argument before us. 
Plaintiff would have it that the . process 
' continued up to 1914, and that there was no 
sudden and rapid @hange in the course of 
the river in that year. But in view of the 
evidence on the record, itis impossible to 
displace the finding of the learned District 
Judge upon that point. There is a practi- 
cal concensus on the part of witnesses for 
the plaintiff that in the year 1914, there 


wasa flood of unprecedented violence, and. 


‘some of them gosofar as to admit that 
the river changed its course owing to that 
flood. If that is so, if the river suddenly 
cut through the land of the defendants as 
shown by the course marked red on the 
plan, I know of no principle of law on which 
the defendants can be ‘deprived of the 
portion of their land which has been séver- 
od from the Manneri side by the sudden 
change in the course of the river, Certain- 
ly the law of-alluvion will have no place in 
dealing with a case like this. . l a 

In the judgment of the learned Chief 


‘Justice the evidence upon this point of . 


the flood has been discussed, and I do not 
| propese to add much toit.* *, oe 

i * * - *  * Tt is impossible 
to doubt thatthe District Judge has come 
to a correct conclusion upon the most im- 


portant point for decision in the present 


case, If there was a sudden change in the 
course of the river, that alone goes far to 
negative thecase set up, by the plaintiff 
in his plaint which, as 
lates that the river moves gradually for 
forty-three years from its old bed marked 
yellow to its new bed shown ‘in pink. I 


' haye said the plaintiff does not accept the . 


old bed shown in yellow as being correct, 
The learned. Judge has fully discussed 
that matter at page 9 of the printed judg- 
' ment, and it appears to me that the reason 
which he gives for holding that ‘Ex. 134 
shows the western bank of the old rivers 
bed asit was in 1905, with reasonable 
correctness has not been successfully im- 
“pugnéd in the appeal before us. The 
plaintiff, on the other hand, has put for- 
ward. no counter theory, and that ‘being 
go, Lam content to accept the ` District 
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‘river, 


I have said, postu- * 
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Judge's finding upon this point, and to 
hold that the old bed of the river in 1905 
is correctly shown. a 

[His Lordship then discussed the evidence 
briefly and continued:—]: | l 

Thus the substance of the matter is 
this that the plaintiff “has -failed | to 
show by any clear and unimpeachabie 
evidence that accretion to the extent 
which. he now claims could possibly 
have taken place even if there had been 
no’sudden change in tke course of the 
It seems to me that the District 
Judge is perfectly correct when he says: 
“I do not deny the possibility that there 


‘may have been some further accretion to 


the plaintiffs lands; by a gradual process, 


‘after 1905, but this further accretion, if 


any, was probably small. I could not possi- 
bly hold on-the evidence that it extended 
beyond the centre line of the old river- 
bed", That finding in itself would be 
enough to dispose of the plaintiff's case. 
Taking the matter as a whole and giving 
full weight to. the arguments that have 
been advanced before us, it would be im- 
possible èn such grounds as have been made 
out to displace the fulland careful judg- 
ment of the learned Judge in'which every 
circumstance in favour of either party has 
been weighed with scrupulous exactitude,’ 
T, therefore, concur in holding that these 
appeals must be dismissed with costs, __ 
ANA ` , Appeals dismissed. 


OUDH CHIEF COURT. . 
Sroonp CivIL APPEaL No. 25 oF 1927. 
September 28, 1927. l 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, 
UDAIRAJ SINGH AND ANOTHER— 
DEFENDANTS—APPELLaNTS 
| versus 
SHANKAR SINGH— PLAINTIFE— 
RESPONDENT. 

Part performance—Mortgage—Vortgagee put in 
mossession—Deed not registered—Sutt to eject mort- 
gagee, whether maintainable—Proper remedy of mort- 
gagor—Redemption. l f 
- A executed a deed of usufructuary mortgage 1n 
favour of B and put B in possession of the mort- 
gaged property receiving part of the consideration. 
A's successor sued B for possession of the property 
refusing to acknowledge the mortgage-deed on the 
ground that the deed had been executed without 
consideration and had not been preperly registered: 

Held, that the doctrine of part performance 
was applicable to the case and that the plaintifi 
could not sue in ejectment but only for redemption, 
[P. T149, col, 2.) f i 
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Appeal against the decree of the District 
Judge, Fyzabad, dated the 19th “October, 
- 1926, preferred against that of the Sub- 
. ordinate Judge, Sultanpur, dated the 22nd 

‘April, 1926. , l ; 

Mr. Zahur Ahmad for Mr. H. Husein, for 
the Appellant. 

“Mr. Radha Krishna for Mr. A. P. Sen, for 
the Respondents. l 

JUDGMENT. —The facts of the suit 
out of which this second appeal arises are 
as follows. Dasrath Din Singh executed 
on the 4th Noyemter, 1913, a deed of 
usufructuary mortgage in favour of 
Gulab Singh and Musammat . Lakhpati 
Kunwar, The mortgagees obtained posses- 
sion, They are stillin possession. Gulab 
Singh is now dead and has been succeed- 
ed by his son Udairaj Singh. Dasrath 
Din Singh -died about 1917. He was 
succeeded by Shankar Singh the plaint- 
iff-respondent as his nearest reversion- 
ary heir. On the 13th October, 1925, 
eight years after Dasrath Din Singh's 
death, Shankar Singh instituted the suit 
out of which this appeal arises for posses- 
sion of the property mortgaged. This 
was not a suit for redemption of the mort- 
gage. It wasa suit in which he treated 
the mortgagees as trespassers refusing to 
acknowledge the deed on the ground that 
the deed had -been executed without con- 
sideration and that it had not been pro- 
perly registeréd. The learned Subordinate 
Judge, who decided the suit, found that 
the deed in question was executed for 
Rs. 1,582 good consideration but that it 
had not been propérly registered. He 
decreed the plaintift’s suit for possession 
on the condition of his paying Rs, 1,582 
to the defendants. The plaintiff appealed 
to thé learned District Judge of Fyzabad 
asking that he should be granted posses- 
sion without payment of any compensa- 
tion. The defendants filed cross-objections 
to, the effect that the amountof compensa- 
tion awarded to them was insufficient. The 
learned Judge did not decide the question 
as to whether Rs..J,582 represented: the 
actual consideration of the deed. His view 
was that the transaction was absolutely void 
and that the defendants should be treated 
as trespassers. Ile, therefore, awarded the 
plaintiff possession without payment of 
any compensation. The defendants appeal 
here. We have. been compelled, in order 
to arrive at a correct decision in the 
matter, to introduce an element which wag 
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‘absent in- the Courts below. We do not 
consider that by our action we have in 
any way prejudiced the plaintiff-respond- 
ent, as -his learned Counsel appreciated 
the point at a very early stage of the 
‘hearing, and has put up as good an argu- 
ment upon it-on short notice as hecould 
have done with longer notice. The point is 
this. In our opinion the matter is a matter 
to be decided upon an application of what is 
generally known asthe doctrine of part 
performance. There can be no doubt as to 
the fact that Dasrath Din Singh entered 
into a valid contract tomortgage the pro- 
perty in question with possession to Gulab 
Singh and Musammat Lakhpati Kunwar, 
There can be no doubt as to the fact that 
he received good consideration for transfer- 
ring the land by usufructuary mortgage. 


' The exact amount of that consideration we 


are notin a position to determine, This 
much is certain that there was good con- 
sideration given- and. received, but the 
transfer has not been completed in a 
manner which the law can recognise because 
the deed of transfer has not been registered 
in the manner permitted by the law. So 
the parties stand upon a parol contract to 
mortgage the land with possession. That 
contract has been completely performed 
on both sides as to everything except con- 
veyance; andin these circumstances the 
contract is not a nullity and Courts should 
give effect toit. We need only referin 
respect to our view upon this point to what 
we have said in Bismilla Begamv, Maharaja 
of Mahmudabad (1). The facts in this case 
are not dissimilar from the factsin Lester 
v. Foxcraft (2) and, in our opinion, the 
parties should follow the same course as 
the parties were ordered- to follow in that 
case. There the lessor, who. had | not 
éxecuted a valid conveyance, was ordered . 
‘to execute a valid conveyance, The plaint- 
iff's predecessor-in-title has not executed 
as he agreed to execute avalid mortgage. 
The plaintiff-respondent can now exécite 
a valid mortgage stating the considera- 
tion to be the- consideration received by 
his predecessor-io-interest on the invalid 
deed of the 4th November, 1913. Having- 
‘done this it will:be opén to him to go- 
into Court to recover possession of the 
property by. redeeming that: mortgage 
and when he goes into Court the question 
102 Ind, Cas. 77;4 O, W. N. 360 at p. 869; A, I, 


1 
1. 1997 Oudh 162,. 


a 


. the 4th 


laid out.” 
this appeal and direct that the plaintif- . 
respondent's suit stand dismissed, but in’ 
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will then be settled as res integra as to 
what wag the amount of consideration 
which Dasrath Din Singh actually regeived 
on the execution of the invalid mortgage of 
“November, 1913. But we can 
grant the plaintiff no relief in this suit. 
His suit was misconceived in its inception. 


. It wasan attempt to treat-as trespassers 


persons who had paid good consideration 
to his predecessor-in-title. To-quote the 
words of Lord RedeSdale: “It was against 
conscience to suffer the party who had 
entered and expended his money on the 
faith of a parol agreement to be treated 
as a trespasser, and the other party to 
enjoy the advantage of the money he had 
For the above reasons we allow 


the circumstances ofthe case direct that 


$ 


parties bear their own costs in all Courts. 
A. N. A, Appeal allowed, 


BOMBAY HIGH COURT. 
Seconp CIVIL APPEAL No. 122 oF 1926. 
July 20, 1927. 
-Present:—Sir Amberson Marten, Kr., 
Ohief Justice, and Mr. Justice Orump. 
PRANJIVAN KASHIRAM AND oTHERS— 
DEFENDANTS—A PPBLLANTS . 
versus 
-MOTIRAM MANCHHARAM AND oTBERS 
— PLAINT1 FFS—RESPONDENTS. 

Hindu Law—Partition—Prospective marriage ex- 
penses of member and expenses incurred before trial, 
whether can be ullowed. 

In’ a suit for partition of a joint Hindu family 
claims. for prospective marriage expenses ofa mem- 
ber as well as claim for marriage expenses incurred 
subsequent to the institution of the suit but before 
trial should be disallowed. 4) 


Ramalinga Annavi v. 
followed. i ; 

Jairam-v. Nathu (2) and Ramnath Chhoturam v. 
Goturam Radhakisan (3), not followed. 


Narayana Annavi 


Second appeal from the decision of the . 


Assistant Judge, Surat, in Appeal No. 140 
of 1924, varying the decree of the Subordi- 
nate Judge, Olpad, in Civil Suit No. 101 


of 1915. 


Mr. H. V. Divatia, for the Appellants. 

Mr. P. B. Shingne, for the Respondents. 

JUDGMENT.—There are three points 
in this appeal. The firstis as regards the 
marriage expenses of one parly who was 
married after the date of the suit, and also 
as to- marriage expenses having been allow- 
ed in anticipation - of another party's 


SUBBIAH TARVAR v. PONNUSWAMI THALAYAR, 


_if the parties are living separately. 
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marriage, Having regard to the decision 
of the Privy Council in Ramalinga Annavi 
v. Narayana Annavi (l), it is clear that 
these expenses must be disallowed, viz., not 
only prospective marriage expenses, but 
also those incurred efter the date of the sult 
and before the trial. Consequently the 
decisions in this Court in Jairam v. Nathu 
(2), by Mr. Justice Scott, and Ramnath 
Chhoturam v. Goturam Radhakisan (3), by 
Sir Norman Macleod and Mr. Justice 
Heaton, as regards marriage expenses prior 
to the trial, must be treated as overruled. 
I may also refer to Bholi Bai v. Dwarka 
Das (4), as regards prospective marriage 


expenses, where the Privy Council case has 


been followed. | 

We were asked to distinguish the Privy 
Council case because it was said that the 
parties unlike in the Privy Council case, 
were living in separate houses and sọ on, 


“and that in fact defendant No. 4 and de- 


fendant No, 5 had had their marriage ex- 


' penses paid out of the property and, there- 
fore, it was’only equitable that the same 


should be the case as regards defendants 
Nos. 1 and 2. But if anything, it seems 
to us as a fortiori case that if marriage ex- 
penses are not to be allowed in the case of 
a joint family living together in the same 
house clearly they should not be allowed 


[The appeal was allowed so far as it related to 
marriage expenses. The rest of the judgment is rot 
material for the purposes of this report.—Hd.] 


ALN. A. Appeal allowed in part.. 

(1) 68 Ind. Cas. 451; 49 I. A, 168; 21 Bom. L. R. 1208; 
30M. L. T. 255; (1922) M. W. N. 399; 45 M. 489; 26 O. 
W: N. 929: 43 M: L. J 428; 16 L. W. 639; 20 A. L. d. 
839; A. I. R. 1922 P. ©. 201; 37 C. L. J. 15 (P. 0.). . 

(3) 31 B. 54; 8 Bom. L. R. 632. | 

(3) 54 Ind. Cas. 115; 44 B. 179; 21 Bom. L. R. 1179. 

(4) 84 Ind. Gas, 168; 5 Lah, 375; A. I. R. 1925 Lah. 32; 
1 Lah. Oas. 335, 


MADRAS HIGH COURT. l 
Lerrees PATRNT APPEAL No. 118 or 1927. 
April 18, 1927. i 
Present :--Mr. Justice Wallace and 
“Mr Justico Jackson. , 
SUBBIAH THEVAR--APPELLANT 
j versus ` 
PONNUSAWMITHALAVAR AND OTAERS 
—J®ESHONDENTS. <> >à 
Letters Patent (Mad.), cl. 15—Order of Sing! 
Judge of High Court giving permission to party i 


\ 
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suit before lower Court to’ call fresh’ evidence, ie 
ability of. 


An order of a Single Judge. of the High Court . 
permission to a party to a suit “pending | 


‘giving 
before the lower Court to adduce evidence; for ‘call- 
ing which the lower Court had refused time, is not 


a Judgment within the meaning of cl. 15 ‘of the . 


Letters Patent and is not appealable. 

Letters Patent Appeal against the sider 
of the’ Chief Justice, dated the 18th of 
March, 1927, in No. 1221 of 1927. - 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellant. 

Messrs. T. S. Anantarama Iyer and T. M. 
Ramaswami Iyer, for the Respondents. . 

JSUDGMENT.—A preliminary point 
has been takén that no appeal lies. We 
think it must be upheld. The order under 
appeal is an order giving permission to 
the respondent toadduce in the District 
Court- evidence which that Oourt had re- 
fused “time to respondent tocall. The Dis- 
trict Court’s order ‘was of an interlocutory 


natura and it has not yet passed. judg- 
The question we have, 


ment-in the suit. 
to decide is whether the order of the learn- 
ed Chief. Justive-is a final judgment or 
order within the meaning of cl. 15.of the 
Letters Patent. It appears to us that it 


cannot baso styled, {ít is merely an order 


allowing further evidence to be adduced. 
It is contended for appellant that itis an 
order for a new trial, the old trial having 
‘been: virtually closed. It appears to us 
that to speak of the adducing of fresh evi- 
dence in a trial as if it wera a new trial 
is straining language too far. It is also 


urged that the order under appeal has. 


finally put an end to the appellant's right 
to have the trial closed in the District 
Oourt without the fresh evidence. We 


do not agree that appellant has any such’ 


right in law sothat this is nota matter 
of putting an endto such a right. For 
the above reasons we hold that no appeal 
lies and dismiss this appeal with costs. 

YVI N. V. Appeal dismissed, 

he) N, A. 

LAHORE HIGH COURT. 
‘Haat Oyu ApPEaL No. 2287 OF 1921, 
April 14, 19025, © 


Present:—Sir Shadi Lal, Kr., Chief J ustice, . 


and Mr. Justice Le Rossignol. 


Musammat KISHAN DEL anD ‘ANOTHER— ” 


PLAINTIFFS— APPELLANTS 
versus. 


“RAM OHAND—Daranbant--Rusronpewe, | 


Limitation Act (IX of 1908), s. 10, Scope ‘ofaT rusts 
by implication, application of section. 1, 7 
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-KISHAN DEP `V; -RAM GHAND. : 


| 721 
Section 10 of the Limitation. Act is tênfined to casês 

dn which property has become vested in trust for’ 

any ‘specific purposs and excludes from its operation 


“suck trusts as the law would imply merely from the 
‘existence of particular facts or fiduciary relations. 


oa 


First appeal from the decree of the 


Senior Subordinate Judge, Delhi, dated 
the 27th June, 1921. 
Lala , Sardha Ram, R. S, and Lala, - 


' Jagan Nath Bhandari, for the Appellants. 


. Lala Moti Sagar, R. B., and Lala Mul 
Chand, R. S., for the Respondent. 


.SUDGMENT.—The sole question, 
upon which -we have been invited by the 
learned Vakil for the’ appellants to pro- 
nounce our opinion, is whethér the action, 
which has. given rise to this appeal, was or 
was not barred by time. Nowaccording 
to the allegations made by Musmmmat - 
Kishan Dei in her plaint the defendant 
Ram Chand took possession of the estate 
of her father-in-law Panna Lal on the death. 
of the latter when her husband Lachhmi 
Narain was still a minor, and that’ he 
realized some debts due to Panna Lal, 
This event took place more than 30 yearg 
ago,and it is alleged that Ram Chand has 
since ‘been managing the estate without 
rendering any account of the income accru: 
iag therefrom. On these allegations 


.Musammat Kishan Dei and her. alleged 


adopted son; Babu Lal, sue the defendant 
Ram Chand for an account of the rents and 
profits of the properties forming part of that 
estate and also forthe recovery of the. debts 
realized by him. `. ; 
“Mr,-Sardha Ram ` for -the appellants 
admits ‘that ‘the ‘suit was’ barred by time, 
unless it could be brought within” the. 
purview of.s. 10.of.the Indian: Limitation. 
Act. Now that section isconfined to cases- 
in which property has become vested in’ 
trust for anyspecifis pirpose; and we are 
unable to hold that any express trust, such 
as is contemplated by the Legislature, was: 
createdin the present case.’ It must be 
remembered ‘that the language of the 
séction excludes from its. operation such 
trusts asthe law would imply merely from 
the existence of particular facts or fiduciary 
relations. For -instance, the. position o 
agents, factora and benamidars is a fiduciary 
one, - -and a suit. ‘against these persons 
is‘not governed by the-provisions of s. 10, 
The learned Vakil places his reliance 
upon certain ` judgments in ‘which a 
trustee de son tort has been treated as an 
expreas -trustes for the ' purpose: ia the 


- e = «© ? 4 


“1989 


;aforesaid_section. But those judgments 
deal with cases. in which there was, to 
-start with, an express trust, and the de- 
' fendant assumed toact in a fiduciary’ re- 
lation with regard to trust property, or 
‘knowingly assisted a trustee in a fraudu- 
lent or dishonest disposition of trust pro- 
perty. The case before us is, however, 
distinguishable on the ground that no 
trust for a specific purpose was ever creat- 
ed; and it is, therefore, not necessary to 
examine the correctness of the rule laid 
down in those judgments. | 

We have no hesitation in holding that- 
s.10 has no application to the present 


case. The appealis accordingly dismissed 
with costs. 4 
RL Appeal dismissed. 


n A, N., A, 
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BOMBAY HIGH COURT. . 
Szoonp CIVIL APPEAL No. 103 oF 1924. 
July 18, 1927. 

Present:—Sir Amberson Marten, Kr., Chief 
| Justice, and Mr. Justice Crump. . 
HARILAL RANCHHOD AND anoTHER— 
PLAINTIFF8—A PPELLANTS 


versus l 
“GORDHAN KESHAV AND ANOTHEB— 


~DsrEenDaNTs—RasronDENTs, 
Hindu Law—Guardian and minor—Guardian 
. defacto, definition and powers of—Transfer of Pro- 
perty Act (LV of 1882), 8. 51, applicability of, where 
transferor 15 the evictor. ots l 

Before a person can be described as a guardian 

de facto there must be a course of conduct on his 
art in-that capacity. A person who for many years’ 
fas never intermeddled or acted as a guardian cannot 
come forward and claim to be a guardian de facto 
and authorised to sell the property of a minor. Such 
a person is not a guardian defacto but only .a 
guardian adhoc. |p. 722, col. 2.] 
` Section 51 of the Transfer of Property Act is not 
confined in its operation to cases where the trans- 
feror is not the evictor [p. 723, col. a 

Durgozi Row v. Fakeer Sahib (7), relied on. 

. Vinayakrao v. Viduashankar (8), Vrijbhukandas v. 
Dayaram (9), Hans Raj v. Somni (10) and Raj Rup 
Kunwar v. Gopi (11), distinguished. 

Quere.—Whether a guardian de facto is entitled to 
sell thé property ofa minor under Hindu Law. ‘p. 
722, col. 2; p. 723, col. 1.] 

Per Crump, J.—A guardian de facto means a person 
who being neither a legal guardian nor a guardian 
appointed by Court, takes it upon himself to assume 
. the management of the property of the minor as 
though he were a guardian, |p. 721, col. 1.) ” 


Second appeal from the decision of the 
District Judge, Broach, in Appeal No, 81 of 
192], confirming the decree passed by the 


HARILAL RANCHHOD 9, GORDEAN KESHAV, 
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Joint Subordinate Judge, Broach, in Civil 

Suit No. 204 of 1919. é 
FACTS,—The plaintiffs’ father had exe- 


cuted a mortgage to defendant No. 1. He 
died subsequently and the plaintiffs were 


- taken away and brought up by a sister of 


his deceased wife. One Rangila, a divided ° 
brother of the deceased, purporting. to act 
as the guardian of the plaintifis redeemed 
the mortgage and sold the property to de- 
fendant No. 2 for Rs, 350. ‘The defendants - 
pulled down the house and erected a new 
house thereon at a cost of Rs. 4,000. The 
plaintifis subsequently sued to redeem the 
mortgage executed by their father. The 
lower Courts dismissed the suit holding 
that Rangila as a de facto guardian had 
authority to redeem the mortgage and sell 
the house. The plaintiffs appealed. 

Mr. G. N. Thakor (with him Mr. R. J. 
Thakor), for Mr. M. K. Thakor, for the 
Appellants. ` 

Mr. P. B. .Shingne, for .the Respond- 
ents. 

; s JUDGMENT. 

Marten, OC. J.—|His Lordship stated 
the facts of the case, and proceeded:—] It is 
not necessary for us in the present case to 
define what particular circumstances must 
exist before a person can be described as 
a “de facto guardian”, or have such powers 
that may properly belong to ade facto 
guardian. But speaking for myself I think 
there must-be some course of conduct in 
that capacity before a person can be de- 
scribed -as a’ guardian de facto. lam not 
prepared to extend that expression to a 
guardian adhoc, In other words, I am not 
prepared tosay that a person who over 
many years has never intermeddled or 


acted as a guardian can then come for- 


ward and claim to be a guardian de facto 
and authorised to sell property on behalf 
ofaminor, In the view! take such a per- 
son would bea guardian adhoc and not 
a guardian defacto. Accordingly I would 
hold that the evidence before us was wholly 
insufficient to establish that Rangila was 
guardian de facto at the material dates, and 
that the lower Appellate Court was not 
entitled in law to arrive at the contrary 


- conclusion on that evidence. That being 


go, it follows, in my judgment, that this sale 
was unauthorised. ; < 
Under those circumstances itis unnecesa 
sary to give any decision on the larger 
and even more important question as tu 
whethera de facto guardian is entitled in 
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Hindu Law to sell a minors property at 
all. We know that as regards Mubam- 
madans it has been held in Imambandi v. 
Mutsaddi (1) and Mata Din .v. Ahmad Alt 
(2) that a Muhammadan de facto guardian 
has not that power, -We know from {nre 
Manilal (3) that even though it was held 
that the Oourt has jurisdiction to authorise 
a Hindu father and manager to sell pro- 
perty on behalf of his infant son, still that 
power has to be exercised with the greatest 
caution. And ifone turns to Limbaja v. 
Rahi (4)it was held by Sir Norman Macleod 
and Mr. Justice Crump in effect that a 
Hindu step-mother has no such power. 
One may feel a difficulty as regards the 
latter case, because the authorities such as 
they arein favour of the proposition are 
not referred to. I mean Hunoomanpersaud 
Panday v. Batooee Munraj Koonweree (8) 
and a further .reference in Mohanund 
Mondul v. Nafur Mondul (6). It may be, 
therefore, that if. it had been necessary for 
that point to be determined in the present 
case we should have thought it advisable 
to have the matter settled by a Full Bench, 
having regard to its great importanee. 
But in view of our decision on the firat 
point that is unnecessary. I only wish to 
add by way of warning that nothing that I 
have just said is to be taken as meaning 
that í necessarily disagree with the deci- 
sion of Limbaja v. Rahi (4). 

But that does not dispose of the case. 
The respondents relied on s. 51 of the 


Transfer of Property Act, and claimed that | 


in any event they are entitled to the benefit 
conferred by that section, having regard 
to the improvements which they have 
made on the property. It is argued for 
the appellants that that section only applies 
if the transferor is not the evictor. But, in 
our judgment, that is notthe true view of 
the section, and we see no reason why its 
operation should becut down in the way 


(1) 47 Ind. Cas. 513; 45 I. A. 73; 20 Bom. L. R. 
1022; 35 M. L. J. 422: 16 A. L.J. 800; 24M. L, T, 
330; 28 O. L. J. 409; 23 O.. W., N. 50; 5 P. L. W. 276; 
45 0. 878; (1919) M. W. N. 91; 9 L. W. 518 (P. O.). 

(2) 13 Ind. Cas. 976; 39 I. A. 49; 14 Bom. L. R. 192: 
meas O. W. N. 338; 11 M. L. T. 145; (1912) M. W, N. 183; 
JA. L.J. 215; 15 O. L, J. 270; 15 0. 0, 495 34'A, 213; 
‘3 M. L. J. 6 (P. O3. i 

A om. L. R. 411; 25 B. 353. 

4) 


ae 
t 


8 Ind. 
met. Í. R. 192 
) 
h. 
be 
120, 


L. 

3B 

88 

R. 1925 Bom. 499. - 
6M. I. A. ae 1g W. 5. Sle: Sevestre 253n; 2 
P.O. J 29; 1 Sar. P, O. J, 552; 19 E. R. 147. 

26 0, 820; 3 0. W, N-770; 13 Ind, Dae, (N. 


ju 


“WABILAH RANOHAON V. GORDHAN -KEBHAY., 


‘and to Vrijbhukandas v. Dayaram (9). 


Oas. 643: 49 .B, 576; 27 Bom, L, R. 621; 
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suggested. On the ‘contrary in- Durgozi 
Row v. Fakeer Sahib (7) atase of Mubam- 
madaws; where a mother purporting to act . 


-as de. facto guardian of her minor son sold 
“property and'it was held tbat the sale was 


not binding, Sir Arnold White and Mr,- 


Justice Subrahmanya Ayyar held thats, 91 
of the Transfer of Property Act applied. 


Accordingly the transferee from the mother 


was, held entitled to,have an account 


taken of the improvements effected by - 
him. 

We have beenreferred to a decision of 
Mr. Ji ustice Ohandavarkar and Mr. Justice 
Pratt in: Vinayakrao v. Vidyashankar (8) 
The 
sale in question in the former case was 
made in 1884 which was prior to the coming 
into operation in this Presidency of the 
Transfer of Property Act. Moreover, the case - 
there wasone of a Hindu widow purport- 


-ing to sell under a certificate of administra- 


tion. But no reference, as faras I can see, 
was made tos. 5lof the Transfer of Pro- - 
perty Act. Thenss regards Hans Raj v. 
Somni (10) and kaj. Rup Kunwarvy. Gopi 


(11) the former again is acaseofa Hindu 


-widow whose interest prima facie is con- 
fined to her life. Hay Rup Kunwar v.. 
Gopi (11) is not a case of absolute owners 
atall, but a case as between an alleged 
pérmanent lessee and his landlord. There 
also a Hindu widow was purporting to 
transfer the property. 

‘The words of the section are that the 
transferee is to believe “in good faith that 
he is absolutely entitledthereto” Inthe 
present casezI think these conditions were 
satisfied and accordingly that the respond- 
ents are entitled to the benefit of that - 
section. They must accordingly make 
their election under the section, and I 
would propose that it be notified to their’ 
opponents and to the Oourt of first 
instance: within two months from this 
day. Thecase will be remitted back to 
the Court of first instance for further. 
directions according to the election made by 
the respondents. 

As regards costs, each party in substance 
has in part succeeded and i in part failed, 


` Accordingly,I would direct each party to 


(7) 30 M. 197; 1 M. L. T, 433; 17 M. L. J9. 

(8) 9 Bom. L. R. 404, 

(9) 32 B. 32; 9 Bom. L. R.1181, 

(10) 67 Ind. Qas. 314; 44 A. 885; 20 A. L, J, 594; A. 
ee ea 

(1 as. 430; 23 A, Ta J. 207; Dy 
“BA, 202 Oiv., A, L R, 1035 AIL 26t; By 
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"bear their own costs up to and including 
this Court including costs of cross-objec- 
tions. Further costs and further directions 
reserved to be dealt with in the lower 
Court. 

Crump, J.—I agree, but I desire to 
add afew remarks. I must admit that I am 
not precisely enamoured of the term ‘de facto 
‘guardian’, because it appears to me to be 
‘debatable in the extreme, and incapable 


of exact definition. I take it to mean, 80. 


far asit can be defined, a person who 
being neither a legal guardian nor a 
guardian appointed by Court, takes it 
upon himself to assume the management 
of the property of the minor as though 
he were a guardian. But if that be the 
real meaning of the term, I agree with 
the learned Chief Justice that it impiles 
some continuity of conduct, some manage- 
ment of the property beyond the isolated 
act of sale which comes into question in: 
this suit. Looking at the evidence here I 
can find nothing whieh would justify the 
Oourt in holding that Rangila acted as 
guardian of the minors on any occasion 
except that of the sale-deed which is now 
attacked. And, therefore, whatever may 
be the inference that can be legitimately 
drawn as regards a de facto guardian 
from the remarks of their Lordships of the 
Privy Oouncil in Hanoomanpersaud’s case 
(5) those remarks will hardly apply to a 
case such as we have here. Their Lord- 
ships there were dealing with a lady who 
had for several years managed the estate, 
and, therefore,. it might be correct to say 
that she was at least de facto manager 
even ifshe had not a de jure title. The 
present is quite a different case, and I 
agree that the most that can be said 


here is that Rangila was a guardian ad. 


hoc and that he could not in those circum- 
Stances validly alienate the property of 
the minors. It is thus unnecessary to con- 
sider the case of Limbaja v. Rahi (4) to 
which I was a party. The important ques- 
tion as tothe precise powers of a de facto 
guardian, to use that debatable term once 
more, will have to be decided when it 
arises in & proper case. 

| I agree also in the interpretation which 
my Lord the Chief Justice has placed on 
s. 51 of the Transfer of Property Act. 
I see no reason why it should be cut down 
in the manner attempted by the appel- 
lants’. Pleader. The words are wide enough 
to cover the present case, and the princi- 


OUTAB DIN V.eHAZURI MAL,” 
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ple which they embody appears to me to 
be applicable here. As regards the ques- 
tion of good faith the Courts below have 
found that the purchaser acted honestly 
and, therefore, he acted with good faith 
even though he may have been to some 
extent negligent in enquiring into Rangila’s 
authority to sell the property. It follows 
that the transferee is entitled to take the 
benefit of that section, and I, therefore, agree 
in the order proposed. 

We have suggested that the parties 
might, in view of the course which the 
case took before us, find it expedient to 
effect a compromise, but unfortunately they 
have not so far found it possible to do so. 

Per Curiam.—Appeal allowed; declare 
respondents entitled to the benefit of s. ol 
of the Transfer of Property Act, and order 
that they make their election under that 
section within two months from to-day, 
such election to be signified to the appel- 
lants and also to the trial Court. . Remit 
suit to trial Court accordingly. Each party 
to bear their own costs throughout to date, 
further costs and further directions reserv- 
ed to be dealt with by trial Court subject 
to any further rights of appeal. The value 
of the improvements under s. 51 has, if 
necessary, to be estimated as at the time 
of the eviction, Similarly, the market value 
of the property has, if necessary, to be 
ascertained as at the time of eviction. 
LAN, A, Apreal allowed. 


LAHORE HIGH COURT. 
MISOBLLANEOUS SECOND OIVIL APPHAL 
No. 693 oF 1925. 

March 18, 1925. 

Present :—Mr. Justice Campbell. 
QUTAB DIN —JunGMENT-DEBTOK— 
. APPELLANT 
versus 
HAZURI MAL—Deorzz-HoLper— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 2, 47, 
O. XXI, r. 2—Certification of payment, order refus- 
ing—Decree—A ppeal— Review, dismissal of —A ppeal. 

An order refusing an application to record the ad 
justment of decree is-a decree and until set asid. 
or ae in appeal or review is find]. [p. 725, cols 

& e 


Jamna Prasad v. Mathura Prasad (1), Rangji + 
Bhaliju Harjivan (2) and Guruvayya v. Vudayappa (3 
followed, 


[1051. O. 1927] 


An order dismissing ‘an application for reviéw 
is not open to appeal. [p. 725, col. 

Miscellaneous second appeal from an 
order of the District Judge, Multan, dated 
the 5th June, 1924, afirming that of the 
Senior Subordinate Judge, Multan, dated 
the 27th February, 1921. 

Sheikh Iftikhar Ali, for the Appellant. 

JUDGMENT.—This appeal was con- 
verted into an application for revision at 
the instance of the Court office when it 
was presented but the learned Counsel who 
appears in support of it claims that an 


appeal lies and he is correct. I deal with 
the appeal as an appeal. 
In execution proceedings before the 


Senior Subordinate Judge the judgment- 
debtor applied for certification ofan alleged 
payment made by him tothe decree-holder 
of Rs. 3,800. This application was dismiss- 
ed on the 5th February, 1924, the finding 
being that judgment-debtor had failed to 
prove payment. Onthe7th February, 1924, 
the judgment-debtor put in an application 
stating that he was unable owing to his 
wife's illness to appear with his evidence in 
the shape of a receipt on the 5th February, 
and heasked for another opportunity | to 
be given to him to prove payment. This 
application was rejected by the Court on 
the 27th February. The Court held, firstly, 
that a second application ‘for certification 
after dismissal of a previous one could not 
lie and, secondly, that there were no grounds 
for review of the previous order, treating 
the application as one for review at the 
request of the judgment-debtor’s Counsel. 
No appeal was preferred against the order 
of the 5th February but an appeal was 
lodged in the District Court against the 
second order of the 27th February passed 
on the second application. The learned 
District Judge held that no appeal lay 
against the dismissal of a petition for re- 
view and consequently he dismissed the 
appeal. 

In second appeal before this Court it is 
contended that the order of the 27th Feb- 
ruary was one passed under s. 47 of the 
Oode of Civil Procedure and hence was a 
decree and appealable. The appellant, now- 
ever, is confronted with the difficulty that 
the order of the 5th February refusing the 
application to record the adjustment of the 
decree was also a decree [this has been ruled 
in Jamna Prasad v. Mathura Prasad (1), 


a 16 A, 129; A, W.N, (1894) 6; 8 Ind, Dee. (N. s.) 


ROHINI KUMAR PAL V. KUSUM KAMINI PAL, 
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725: 


Rángji v. Bhaiji Harjivan(2) and Guruvayya: 
v. Vudayappa (3) and, until set aside or 
varied by a Court of Appeal or in review 
by tlfe Court which ‘passed it, was final. 
The application of the 7th February, there- 
fore, lay only as an application for review and 
its refusal was, as the learned District Judge 
has held, not appealable. 

I am unable to interfere, and I dismiss 


the appeal. 
R, L. e Appeal dismissed. 
(2) 11 B. 57; 6 Ind. Dee. (N. s.) 38. 
(3) 18 M, 26; 6 Ind. Dec. (N. s.) 368. 





CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Decrees No. 264 
oF 1925. 

July 5, 1927. 
Present:—Mr. Justice B. B Ghose and 
Mr. Justice Roy. 

ROHINI KUMAR PAL—Dzrenpant No. 1 
APPELLANT 
VETSUS 
KUSUM KAMINI PAL AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
y. 10—Suit in forma pauperis—Costs—Discretion of 
Court—Hindu Law—Maintenance—Arrears of main- 
tenance when allowable. 

Order XXXIII, r. 10 of the Civil Procedure Code 
gives ample discretion to the Court inthe matter of 
costs in a pauper suit and the Court has power under 
proper circumstances to order that the defendant 
shall bear the whole of the Court-fees leviable on the 
plaint even though the plaintiff has succeeded only 
in part. [p. 727, col. 2; p. 723, col. 1.) 

Ganga Dahal Rai v. ‘Gus (2), dissented from. 

Chandrareka v. Secretary of State for India (|), 
distinguished. 

The fact that a Hindu female claiming arrears of 
maintenance was supported by her brother in his 
family during the period for which arrears are claim- 
ed, is no reason for disallowing or cutting down the 
rate of maintenance payable to her. [p. 728, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Fourth Court, Mymensingh, 
dated the 27th of July, 1925. 

Babu Prafulla Chandra Chakravarti, for 
the Appellant. 

Babus Bimal, Chandra Das Gupta and 
Surendra Nath Guha, (for the Secretary of 
State), for the Respondents. 

JUDGMENT. 

B. B. Ghose, J.—This appeal is by 
the defendant No | against a portion of the 
decree of the Subordinate Judge and arises 
out of a suit for maintenance brought by the 
plaintiff, a Hindu widow, out of the estate 
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“her brother. 
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ett by her deceased husband. Defendant 
No. 1 was the son of her husband by another 
wife. There were other defendants ip the 
suit who were joint in mess with her hus- 
‘band, but they have no concern with this 


appeal as the suit was dismissed against 
them. The plaintiff sued as a pauper, and 


_ her claim was for future maintenance at the 


yate of Rs. 30 per month for herself and 


at the rate of Rs 15 per month for the minor 
: daughter she had by her husband, There 
. ‘was also a claim for arrears of maintenance 
' for six years and three months which was 


valued at Rs. 4,444 odd. The future main- 
tenance was valued at Rs. 5,400. All the 
-defendants contested the suit. The plaint- 
iff brought another suit for some ornaments 
alleged to have been kept with the defend- 
‘ants. Weare not concerned with that suit 
. in the present appeal, which was dismissed 
by the lower Court. The suit with which 
we are concerned was defended on various 
grounds and a large number’of issues were 
framed on the defence set up by the de- 
fendants. It is not necessary to mention all 


' of them. But it may be stated that the 


defence was that the plaintiff's claim for 
maintenance was barred on the grounds of 
estoppel, acquiescence and waiver, and as 


' -regards the past maintenance it was barred 


‘by limitation. Then it was urged that the 
plaintiff was not entitled to separate main- 
tenance apparently on the ground that her 
husband at the time of his death made some 
injunction to that effect, It was also stated 
in defenee that the arrears of maintenance 
could not be charged against the property 
and so forth. The learned Subordinate 
Judge decided all the issues against the 
. defence and held that the plaintiff was com- 


pelled to leave the dwelling house of her 


deceased husband on account of quarrels 


_ and oppressions on her by another lady, her 
‘ husband's elder brother's wife, and that the 
, ` defendant No. 1 who was at the time a 


student, connived at the oppressions exer- 
cised by that lady upon the plaintiff. 


“Ths result was that the plaintiff had 


to leave her house and to take shelter under 
Under these circumstances, 
‘she asked for maintenance from out of the 
estate left by her husband. The next ques- 
tion which the learned Subordinate Judge 
took up for decision was what should be the 
rate of the maintenance. 


s 
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-ly Rs. 900 per year. 


- arrears 


India 


He brought the suit as a pauper. 
He considered no~ fence was that the ancestral property was 


“doubt upon the evidence given by one of worth very little and that all the property 
“the plaintiff's witnesses that costs for plaint- 


‘i's board per month might he Ra, 8 or Ra, 9; 
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| - 
and he took into consideration the fact that 
Re. 1 only would be the cost per month for 
her clothing and Re. 1 per month for her 
bratas and the other religious rites. Tak- 
ing all these into consideration, he fixed the 
maintenance at the rate of Rs. 10 per month 
and also the maintenance on account of ber 
infant daughterat Rs. 6 per month. “The 
annual income of the property left by her 
husband has been found to ba approximate- 
The maintenance, 
‘therefore, allowed to the widow and to her - 
infant daughter, amounts to Rs. 192 per 
year,—only a small fraction of the’ total in- 
come. The Subordinate Judge, however, in 
eonsidering the question of the arrears re-' 
duced this amount at the rate of Rs. 10 per 
month and gave only a decree for six years 
to the extent of Rs.720. But in making the 


-order for costs, the Subordinate Judge 


directed that. the plaintiff would recover 
proportionate costs for the suit from defend- 


‘ant No. 1 only and Government would 


recover Court-fee from defendant. No. | 


“which the plaintiff would have paid, if 


she were not permitted to sue as a pauper. 
The, appeal of defendant No. 1 is directed 
against that part of the decree which makes 
him ‘liable to pay the Court-fees with 
regard te the suit. The matter then stands 
thus. The total Court-fee payable on ths 
claim as made by the plaintiff in her suit: 
was Rs. 817-8. The amount decreed for: 
is Rs. 720 only and the valua- 
tion of the-future maintenance allowed by 
the Subordinate Judge would amount to 


. Rs. 1,920 only. The Court-iees payable with 


regard to this amount would be Rs. 268-8. 
What the defendant No. 1 complains 
against is that the difference between 
the Oourt-fees payable on the plaint, that 
is, Rs. 817-8 and the amount of Court- 
fees on the sum decreed to the plaint- 
if, which is Rs. 2688 should not be 
imposed on him. This amountis Rs. 549. 
In support of this contention, the learned 
Vakil for the defendant No. 1 relies upon 
two cases, the earliest of which is the case 
of Chandrareka v. Secretary.of State for 
(1). In that case the plaintiff 
was the brother of the defendant and sued 
her for partition of the properties which 
were alleged to be worth Rs. 34,000 odd. 
The de- 


wed 


CA) Ad M. 168; 5 Iad, Doo, (1, A) 116: 
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that the plaintiff claimed was acquired by 
the defeadant herself who was a prostitute 
by profession. It was found by the trial 
Oourt that the ancestral property was only 
worth Rs. 200 and upon that finding he 
made a decres in favour of the plaintiff to 
the extent of Rs 100. Butin making the 
order as to the payment of the Court fees, 
he observed: “Roth plaintiff and the first 


defendant have lived disreputable lives— 
the first defendant being a prostitute, while’ 


the plaintif was the hanger-on of a pro- 
stitute. Yet himselfis a pauper, :and the 
first defendant has acquired comparativély 
great wealth; in the undefined state of the 
law, this induced the plaintiff to attempt to 
get a share, he has failed, and shethas‘suc- 
ceeded in resisting his claim by setting up 
a disreputable defence. There is a large 
sum due to Government for stamp duty. 
In these circumstances, I think it right 


to direct that the first defendant, consider-' 


ing the nature of her defence, be ordered to 
pay her own costs and the stamp duty to 
Government.” Under these circumstances 


the learned Judges held that the order of. 


the trial Court was erroneous. As Mr, 
Justice Muttusami Ayyar puts it, “Not- 
withstanding her profession, she (appellant) 
has rights of property, and is entitled to the 
protection of law, and no penalty can law- 
fully be‘imposed upon her for pleading 


what is found to be substantially true to 


entitle her to such protection.” To my 
mind, thera cannot be any analogy to the 
case before us with reference to the case in 
the Madras High Court. In my judgment, 
the District Judge in that case quite wrong- 
ly made the order in the exercise of his 
discretion, simply because the defendant 
acquired the property by her disreputable 
mode of life. This case, therefore, can be 


of no assistance to us in deciding the pre-’ 


sent question which has been raised by the 
learned Vakil for the appellant.’ But that 
cannot be said with regard to the other case 
—Ganga Dahal Rai v. Gaura (2)—on which 
the learned: Vakil relies. In its facts the 
Allahabad case’ bears a great resemblance 
to the case before us, There the plaintiff 
had to bring a suit formaintenance claiming 
Rs. 40 per mouth. The Oourt allowed only 
Rs. 5-per month, but directed the defendant 
to bear the costs; actually incurred by the 
plaintiff and further directed the Collector 
to realise from the defendant the whole’ 


(8) 36 dnd, Gas, 46; 98 A. 468; 14 A, Lid. 657, 
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amount of Court-fees ‘payable on the claim, 
The learned Judges held that thé principle’ ` 


- which she was made so liable. 


797: 


laid down. in the case, Chandrareka v: 
Secretary of State for India (1), was appli- 
cable to the case beforé them; and they 
further held that in that case it was decid- 
ed that “it was illegal to lay upon the de- 


‘fendant in such a suit a larger proportion 


of the Oourt-fee leviable from the plaintiff 
than would have been payable by the plaint- 
iff if the claim had been limited originally 
to that portion which was successful.” 
With great respect, it seems to me that no 
such general rule was laid down by the 
learned Judges of the Madras High Court. 
They decided thé case upon its facts and 


‘they were of opinion that the reason for 


which the District Judge in that case made 
the defendant liable for the Court-fees 
could not be supported on the ground on 
‘The learned 
Judges of the Allahabad High Court observe 
(at page 473"): “The question of the discre- 
tion of the Oourt in dealing witha matter of 
this sort, 27. e., with a casa in which a 
pauper plaintiff has partially sueceeded 
and partially failed, is perhaps one which 
‘deserves to be dealt with by a special rule." 
I must again observe with very great respect 


“that the discretion given to the Court under 


r. 10, O. XXXIII, Civil Procedure Code, is 
quite sufficient forthe purpose, and the Court 
may, in the exercise of its discretion having 


regard to the circumstances of the case, . 


mould its decree according to what the 
justice of the case requires with reference 
to the Court-fees payable. The words in the 


amount shall be recoverable by the Govern- 
ment from any party ordered by the decree . 


to pay the same,” This, to my mind, leaves 
the discretion entirely with the Court to 
direct which of the parties should pay ‘the: 
Court-fees due to,the Government. Deal- 


ing with the equities of the case the learn- + 


ed Judges of the Allahabad High Court 
make this observation “In an ordinary 
litigation the. defendant has some protection 


= against any extravagant exaggeration of his 


claim on the part of the plaintiff who knows 
that he hasa good ease for some relief, in 
the fact that theplaintiff is bound to pay out 
of his own pocket in the first instance the 


whole of the Court fee leviable on the plaint « 


as drafted. It is otherwise in the case of 

a suit brought by a pauper plaintiff, and it ` 

would not be equitable to permit such a 
ngo ot NG AB man 





1 


728 


plaintiff to penalise the defendant by ex- 
aggerating his claim.” I have nothing to 
add.with reference to this observation to 
what I have already stated that the Coùrt 
has been given ample discretion in the 


* matter by the rule I have already cited and 


the equities of a particular case must be 
considered by the Court in making the 
order. No hard and fast rule.can be laid 
down with regard to the equities of sucha 
case es this, Take ftr an example, the 
case ofa person in the position of the 
. plaintiff. The widow of a member of the 
joint family has no means whatsoever of 
knowing what is the annual income of 
her husband's share in the property. When 
all the people were living together, she 
was probably in affluent circumstances, 
During the lifetime of her husband, all 
her wants had been met; but when she 
bad to leave the family house, she has 
been held to be bound to maintain herself 
on the paltry sum of Rs. 10 per month, 
How is she to know that the claim which 
she made of Rs. 30 was unduly exaggerated? 
The income of the husband's estate being 
Rs. 900 per yearandhe having left only 
an adult son besides herself and her infant 
daughter she could reasonably have thought 


that the maintenance for the widow and. 


the daughter might have been much more 
than what has beenallowed by the Court, 
and in such a case as this, tomy mind, it is 
iniquitous to saddle her with the costs of 
the Court-fees. The defendant resisted 
her entire claim and pleaded that she 
was not entitled to a single rupee for 
‘maintenance. It is unnecessary for me 
to dilate further on this point and 
JT can only repeat that, in my judgment, 
the matter is entirely left to the discretion 
of the Court which must make the appro- 
priate order having regard to the facts of 
each particular case. With great respect 
~lam, therefore, unable to agree in the 
decision of the learned Judges of the 
Allahabad High Court in the case referred 
to above. It is next urged by the learn- 
ed Vakil for the appellants that in this ease 
the Subordinate Judge has not given any 
reasons for the exercise of his discretion 
and his order is, therefore, liable to be 
set aside on appeal. Itis true that the dis- 
wretion of the Court must he exercised with 
reference to the facts of each particular 
case, as I have already stated, but no 
materials have been given to us in this 
case in order to enable us to decide that 
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the discretion has been wrongly exercis- 
ed. The evidencé with regard to the case 
has not been printed; and we are, therefore, 
unable to say that the Subordinate Judge 
has not exercised his proper discretion in 
making defendant- No. 1 liable for the 
Court-fees. The appeal must, therefore, 
be dismissed with costs. 
‘We have been referred to the cross- 
objection preferred by the plaintiff-respond- 
ent. Although in the course of his argument 
the learned Vakil for the respondent stated 
that the amount of the maintenance for the 
plaintiff and her daughter had been fixed 
at a low figure, we are unable to give her 
any assistance, as the cross-objection is not 
directed against the future maintenance 
allowed by the Court. Theonly objection 
that is preferred is with regard to the 
disallowance of maintenance of Rs.6 per 
month which he has given to the minor 
daughter for the arrears. The reason 
given by the Subordinate Judge does not 
commend itself to me, as he says, thatthe 
lady was maintained by her brother inhis 
family during the period for which the 
arrears of her past maintenance are claimed. 
We are not aware of the circumstances of 
the brother; and because she had to live 
with her brother, there 18 no reason for 
disallowing the full rate allowed for main- 
tenance or cutting it down to’six years 
only. In my opinion, she ought to be 
allowed the past maintenance forsix years 
and three months, that is, the period of the 
claim at the rate of Rs. 16 per month. 
The cross-objection to the extent of Rs. 480 
is, therefore, allowed with costs. The Court- 
fees for this has been paid by the re- 
spondent and she is entitled to recover it 
from the appellant. l 

Hearing-fee both in the appeal and the 
cross-objection is assessed at three gold 
mohurs each. 

Roy, J—1 entirely agree. 

< Appeal dismissed, 
A. N. A. Cross objection allowed in part. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orvit Su No. 344 oF 1925. 
July 19, 1927. 
Present:—Mr. Rupchand ‘Bilaram, 
A. J. ©. 

VISHNOMAL AND OTHERS— ` 

PLAINTIFFS 
VETSUS 
THs OOURT cr WARDS In SIND— 


DEFENDANTS. - : 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 
80—"Public officer,” definition of—Person diseharg- 
ing duties of Court of Wards, whether public officer 
—Suit for injunction—Statutory requirement of 
notice, whether can be dispensed with—Bombay Court 


of Wards Act (I of 1905), ss. 4,7, 18, 81—Suit for: 


injunction to restrain Court of Wards—Secretary of 
State, whether necessary party—Unauthorised acts 


of officer restraining Court of Wards, suit in respect . 
of—Notice necessary—S. 81 does not apply to such . 


guit—District Court appointing or declaring guardian 


—Previous permission under 3.7 prior to assumption ‘| 


of superintendence under s. 4, whether necessary. 


A suit in which, inter alia, an injunction is pray- 


ed is still “a suit’ within the meaning ofs. 80, Civil 
Procedure Code, which imposes a statutory and uñ- 
qualified obligation in respect of the notice con- 
templated under the said section and the section 
applies to such a suit, even if the delay of two 
months contemplated by the section is likely to 
result in immediate injury to the plaintiff. [p, 730, 
col. 2.] ` 


Bhagchand Dagdusa Gujrathi ¥. Secretary of State 


for India (1), followed. os 

Where by virtue of s. 13 (2) read with s. 4 of the 
Bombay Court of Wards Act, the Court of Wards has 
assumed superintendence of, and is dealing, with the 
property of a ward, there is nothing which is to be 
restrained by an injunction and it is the notification 
issued under s. 13 of the Act which alone affords a 
‘cause of action. [p. 730, col. 2; p. 731, col. 1.] 


A Commissioner of a Division or any other officer, 
or even a private person discharging the duties of 
the Gourt of the Wards under the provisions.of the 
Court of Wards Actis a “public officer” within the 
meaning of those words as contemplated by s. 80 
read with s. 2 (2) ofthe Oivil Procedure Code. The 
relation of such person to his ward is not based on 
ik but, is regulated by Statute. [p. 732, col. 
l. 

The payment to an officer of commission charged 
to a private person for service rendered or the fund- 
ing by Government of such commission for the 
purpose of meeting the cost ofan officer who is paid 
a fixed salary by Government does’ not affect the 
question of such officer. being a “public. officer”. 
It is the psrformance. of a- public duty by an officer 
which renders him a public officer. [p. 731, col. 1.] 


Saction 31 of the Court of Wards Act refers to a ' 


suit which is intended to be filed against or in 


respect of the person or property of a Government . 


ward and not to a suit against the officer (repre- 
senting Court of Wards) himself for an unauthoriz- 
ed act done or purporting to Ve, done by him in his 
official capacity: [p. 732, col. 1.1 


The Secretary of State for India in Council isa 
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sanction 


being challenged and if that sanction cannot be 
assailed, for want of proper parties, the action of the 
Court of Wards purporting to ‘act in pursuance of 
that sanction cannot be challenged. [p. 732, col. 2.] 
Bhagchand Dagdusa Gujrathi v. Secretary of State 


‘for India (1), followed. 


‘Before a valid sanction under s. 4 of the Bombay 
Court of Wards Act is granted, and a Notification 


-under s. 13 issued, previous consent of the District 
` Court which has appointed or declared a guardian 
-of the person or property of the minor, is necessary. 


Lp. 733, col. 1.] 
Mr. Tahtlram Maniram, for the Plantiffs. 


ry 


ants. 


JUDGMENT.—This is a suit against 
the Court of Wards in Sind for (a) a de- 
claration that the sanction granted by the 
Commissioner in Sind under’ s. 4of the 
‘Bombay Court‘of Wards ActI of 1905 for as- 
sumption by the Court of Wards of the super- 


‘intendence of the property of the plaintiffs 
Nos. lto 3 isultra vires, or in the alternative 


inexpedient or otherwise contrary to their 


‘interests, and (b) for an injunction restrain- 


ingthe Court of Wardsfrom interfering with 


their property. 


The plaintiffs Nos. 1 to 3 are the sons of 


‘one Khanchand Jeyramdas who died about 
“seven years ago. 
‘the age of eighteen years at the date of the 
‘suit. They have instituted the suit through 


All of them were under 


their mother. [sribai as their next friend 


No. 4 in her own right. 4 

Briefly stated the defendants’ case is that 
Khanchand Jeyramdas. had made a Will ap- 
pointing Isribai as the guardian of the, per- 
son and property of the plaintiffs Nos. | to 
3, and that, therefore, in the absence’ .of an 
order passed by the District Court as con- 
templated by s.7 of the Act, the Court of 


Wards was not competent to assume super- ~ 


intendence of their property and any 


sanction given in that behalf waswltra vires, 


and that even otherwise the sanction was 
inexpedient and prejudicial tothe minors’ 


interests inter alia on the following 
grounds :— Sa 
(a) That Isribai had - successfilly | 


managed thé property for over six years 
and was fit to continue.in management till 
plaintiff No. l’attained majority;. 

(b) that plaintiff No 1 was 172 years old 
at the date of the order, and theeffect of the 
order was to postpone the age of majority 
for three years more; ; ; 

(c). that one.0f the “chief assets òf :the 


Mr, Kimatrat Bhojraj, for the Defend- 


“who has also joined in the suit as plaintiff: 


` 
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‘property was the business in kopra: (cocoa- 


nuts) and kopra oil, which could not be 


properly managed by the Court of Wards 
‘yesulting in serious loss to the plaint #ifs ; 

~ (d) that Isribai had dissolved partnership 
-with the former partners of Khanchand 


.. with whom she had continued to carry -on 
business up to 1924, that since then she was . 


-earrying on similar business with the help 
of Khancbhand’s nephews and her own sons, 
-and that it was at the instigation of her 
ex-partners that certain irresponsible per- 
gong had applied to the District Court 
for appointment of a guardian under the 
Guardians and Wards Act and having failed 
therein had obtained sanction of the Oom- 
missioner żin Sind by misrepresentation 
under circumstances which showed that the 
-sanction was illegal and irregular and was 
“One which should never have been granted,- 
The claim of the plaintiffs was resisted on 
several grounds which have been incor- 
porated in the following issues: 
.. 1, Hasa guardian of the minor plaintiff 
“been validly appointed by Will or any other 
instrument, and if so, is the assumption by 
the Gourt of Wards of the superintendence 
‘of their property with jurisdiction in view 
ofs. 7 of the Act? ; 
, 9. IÊnosueh guardian has been appoint- 
-ed, is it competent to the plaintiff to chal- 
lenge in a Court of Law the sanction grant- 
ed by the Commissioner in Sind for such 
assurnption, and ifso, do sufficient grounds 
exist for challenging such sanction ? - 
. 3. Can the suit lie against the Court of 


` Wards as framed ? 


A Is the suit bad for want of notice 
under s. 20, Civil Procedure Code? ~ 
5. Is any person other than the Court of 
Wards a necessary or proper party to the 
suit? 
6. Is the suit barred by s. 45 of the Court 
of Wards Act ? 
7. Qan the plaintiff maintain the suit 
through their present next friend ? 
8 Can the suit lie for-the declaration 
and injunction sought ? 
‘9. To what relief, if any, are the plaint- 
_iffs- entitled ? 7 
10. General. 
IssueNo 4. > 
= One of the chief difficultiesin the way of 
the plaintiffs is their failure to give notice 
to the Court of Wards under s. 80, Civil 


` Procedure Code. The divergence of judi- 


cial opinion whieh existed between the 


Bombay High Gourt an the one hand, sad 
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fhe Calcutta, Madras and Allahabad High 
Courts on the other as to the applicability 
of s. 80, Civil Procedure Qode, to a suit for 
injunction where the delay of two months 
contemplated by that section was likely to 
resultin immediate injury to the plaintif, 
has now been set at rest by the judgment 
of their Lordshipsof the Privy Council in 
Bhagchand Dagdusa Gujrathi v. Secretary of 
State for India (1). Their Lordships have 
exploded the Bombay view and have held 
that a suit for an injunction is as much 
within the words of the section as any other 
suit. Their Lordships have observed. — 
“Section 8U is express, explicit and 
mandatory, and it admits of no implica- 
A sult in which inter 


within the words of the section, and to read 
any qualification into it is an encroachment 


on the function of legislation. Oonsidering 


how long these and similar words have 
been read throughout most of the Courts 
in India in their literal sense, it is reason- 
able to suppose that the section has not been : 
found to work injustice, but, if tkis is not 
so, it is a matter to be rectified by an amend- 
ing Act. Their Lordships think that this 
reasoningis right. To argue, as the ap- 
pellants did, that the plaintiffs had a right 
urgently calling for a remedy, while s. 80 is 
mere procedure, is fallacious, for s. 80 
imposes a statutory and unqualified obliga- 
tion upon the Court. So, too, the conten- 
tion that the ‘ act purporting to be done by 
the Collector in his official capacity, in 
respect of which ' the suit was begun, was 
his threatened enforcement of payment is 
fallacious also, since the illegality, if any, 
is in theorder for recovery of the tax. If that 
was valid, there was nothing to be restrain- 
ed. Hence though the act to be restrained 
is something apprehended in the future, 
the act alone ‘in respect of which’ the 
suit lies, if at all, is the order already com- 
pleted and issued.” ` 
These observations apply with much 
greater force to the circumstances of the 
present cases Section 13, cl. (2) of the 
Courtof Wards Act provides that on and 
from the date of the sanction contemplated 
by s. 4 of the Act the whole of the property 
of a Government ward whether its existence 
is known to the Court of Wards or not, shall 


(1) 104 Ind. Oas. 257; 53 M. L. J. 81; A. I R. 1927 
P. 0. 176; 25 A. L. J. 641; 29 Bom. L. R. 1227; a 
K ee 561; 46 G, lds 76; 1 Luck, Cas, 291; 51 
D, bee! | i 
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be deemed to be under the superintendence 
of the Court of Wards;. 
valid and untilit was vacated, the Court of 


Wards was dealing with property which was. 
under its superintendence and there was. 
nothing to be restrained. It is, therefore,- 


the Notification issued unders. 13 of the Act 


which alone afferded the plaintifs- a. cause 


of action, 
The learned Pleader : ‘for the plaintiff 
has attempted to argue that the Court of 


Wards is not a public officer and that s. 80) l 


has, therefore, no ap plication. 


This argument is mainly based on thë- 


allegation that a Court of Wards acts on be- 
half of and for the benefit of its wards and 
the salary and other éxpensés incurred by 
Government for the -maintenance of ‘the 


Court of Wards are met out of the commis- - 
“is under a co-relative -obligation to take 
care of infants,- lunatics, idiots and other 
‘persons who. are not able to take. ‘proper 


sion charged to different estates for services 
rendered. 

This argument is, in my opinion, totally 
unsound, 


In cl. 17 (h) of s. 2, Civil Procedure. 


Code, and in cl. (9) of s.:21, Indian Penal 


Oode, a public officer -is said to include 
inter alia every Officer in the service or pay 


of Government or remunerated by. fees. or 
commission for the performance -of any 
other publie ‘duty. 
officer of commission charged to a private 


person for service rendered or the funding. 


by Goverument of’such commission for the 
‘purpose of meeting the cost of an officer 


“who is paida fixed salary by Government is, . 
therefore, hardly material to: the: point at ; 
. provided they are land- holders or pension 


“Issue. 

An official trustee who is remunerated by 
commission charged by him was held ‘in 
Shahebzadee Shahunshah Begum v. Fergus- 
son (2) to be a public officer. .It is the 


‘performance of a public duty by an officer’ 


which renders him a publie officer. 


In Reg v. Ramajirao Jivbajirav (3) after 
referring to the definition of the word “ offi 
cium™ or duty given in Bacon’s Abridge- 


ment at Vol. VI, page 2, Part I, West, J., ob- 


served that an officer was one to whom ‘was 
, delegated, by the supreme authority some 
‘portion of its: regulating and. coercive 


‘the State in its relations to #the- individual 
subjects, 
(9) of tha Penal. Code meant some person 
employed to exercise to some extent, and in 


2) 70, 499; 3 Ind. Dec. ow 8) 871. n o 
3) 124 B., A, GB AiO di rahab $ A EE 
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certain circumstances, A delegated function : 


If the sanction was , ‘of Government. 


‘referred to 


The payment to an’ 


and that an officer j in s. 21, el. . arguable that he is not discharging the, 
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A somewhat. similar but more compre- 
herfsive definition of a public office is given 
in Vol: IH of Judicial and Statutory defini- 
tion of Words and Phrases compiled by the 
Editorial Staf of the.American National 


‘Reporting System. It has been defined as 
.: the right, authority, and: duty created and 
‘conferred: by law by which for a given 
period either fixed by law or ending 
‘at the pleasure of the ‘creating power, an ' 
_ individual is invested with some portion of 


the sovereign functions of the Government 


‘either executive, legislative, or judicial to 
‘be exercised for the benefit of the public.. 


A. Court of Wards indubitably falls with- 


'in the purview of both these definitions. 


The Crown as Pater Patræ has aright and 


care of themselves: Shafisbury v. Shaftsbury 
(4). Such persons are often collectively 
by Jurists as abnormal: 
‘persons. Apart from the concurrent juris- 
‘diction vested in the ordinary. Courts 


“under special Statutes such as the Guardians 


and Wards and the Lunacy Act of exercis- 


‘ing on behalf of the Crown superintend- ` 


ence over -the person: and. property of 
minors and lunatics, the Court of Wards 


Act empowers the executive to assume on 


behalf of and as agent of the Crown super- 
intendence, subject to certain limitations 
of the property of certain’ abnormal persons; 


holders. 

The duties of the Court-of Wards arə pre- 
scribed by Statute. The officer empowered :to 
actas such is primarily the Revenue Com- 
missioner ofa Division and its executive 


‘head though the act:lso contemplates the 


appointment of a special officer cr officers. by 
himself or jointly with the Commissioner to. 


‘act as the Court of Wards. 


In Narsingrav , Ramchandra . v, Tae 


-‘manrav (5) and Bhau Balapa. v. Nana: (5), 
the Collector of a District when acting as 
the guardian’ of a minor'under Act XX of 


‘powers or who was appointed to: represent "1864 was held to bea public officer. 


- When the;Commissioner discharges the 
duties of the Court of Wards, it is hardly 


-- (4) (1725) 25. R. 121; Gibb. Rep. 172, 
(5) 1 B. 318; 1 Ind. Dec. (N. 8.) 212. 
` (6) 13 B, Sisi 13 Jad. Jur. 394; 7 Ind. eee (Ni, 8.) 
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duties of the Court of Wards in his capacity 
‘as a public officer. There is again nothing 

“in the Act to place a special officer appointed 
as the Court of Wards on a different. foot- 
“jng than the Commissioner of a Division 
‘or to show that he is not a public officer. 
“ The Court of Wards discharges the func- 
‘tions of Government delegated to it by the 
Act and the officer-in-charge is amenable to 
Government in every way. His relation to 
his ward is not based en contract but is re- 
gulated by Statute. For certain purposes 
the Court of Wards is referred to in the 
Statute as Government and its. wards are 
Government wards. Hvenaprivate person 
' appointed by the Court of Wards to act as a 


. manager of the property of .a Government- 


ward has been declared by the Statute to 
be a public officer, ‘It is, therefore, absurd 
to urge that the officer discharging the 
‘duties of the Court of Wards is himself not 
a public officer. o. 

The learned Pleader for the plaintiffs has 
argued further that in view of. the special 
provisions contained in 6. 31: of the Act 
which prescribed the. conditions under 
which a suit may be instituted in respect of 
the person or property of a Government 
‘ward, the general provisions of s, 80 of the 
-Civil Procedure Code, in so far as they are 
-inconsistent with that sectioa, have no ap- 
plication. He has argued that s. 3l provides 
that no.notice ofa suit need be served on 
the Court of Wards where the period for 
its institution is limited to three months; 
and asthe periodfor a suit challenging a 

sanction accorded under s. 4 is limited. to 
three months’ notice is unnecessary. The 
‘obvious answer to this argument is thats. 
31 does not refer to a suit instituted by or 
on behalf of the ward against the Court of 
Wards. Section 3lis only supplementary 
to s. 800f the Civil Procedure Oode and re- 
quires notice to be given to the Oourt of 
Wards ofa suit which is intended to'be 
filed against or in respect of tbe person or 
property of a Government ward, and has 
‘nothing to do with a suit against the officer 
himself for an unauthorized act done pur- 
porting to be done by him in an official 
capacity. ; NE; 

In this connection the learned Pleader 
referred to the hardship which might result 
` eto a plaintiff if, he was required to give two 
‘months’ notice when the period of institu- 
tion prescribed by the Act was only three 
months. , Apart from the fact that the Oourt 
is not concerned with the hardship, if any, 
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resulting from giving effect to the lawas it 
stands, there is no hardship at all in this 
case. The period of three months would in 
view of 5.15 (2) of the Limitation Act, be 
extended by the period of notice. I hold, 


“ therefore, on issue No. 4 that the suit is in- 


competent for want of notice under s. 80. _ 
Issue No. 8. l 


- In their anxiety to get round s. 80, Civil ' 


Procedure Code, the plaintiffs have failed to 
place on the record the proper: pergons in- 


| terested in defending the right, if any,fof 


the plaintiffs to the first relief. The sanc- 
tion accorded under s.4 of the Act by the 
_Govyernor-in-Oounci! in the Presidency 
proper or by the Oommissioner in Sind 
under his delegated powers inthis Pro- 
vince is accorded by them as. agents of 
the Secretary of State for India, and if that 
sanction is challenged, the Secretary of 
State for India is a necessary party to the 
suit, The Court of Wards can in no way 
represent either the Commissioner in Sind 
or the Secretary of State forIndia in defend- 
ing the action of that officer in according 
‘the sanction. If, therefore, the sanction under 


s. 4 cannot. be assailed in this suit for want’ 


of proper parties, the, action of the Court of 
Wards which has purported to act, in pur- 
guance of that sanction cannot be successful- 
ly impugned: see the following observations 
of their Lordships of the Privy Council 


at page 266* in the case cited above:. 


“An attempt was made to distinguish 
between the effect of s. 80 inthe case of the 
Secretary of State and in the case of the 
Collector, and to argue that, even if it de- 


' feated the action as against the first-named 
‘defendant, it would fail to protect the 


second. Their Lordships cannot accept 
this. Not only has thesuit been throughout 
a joint proceeding against the officials con- 


~ 
“ 


—_ 


cerned, for the purpose of getting a joint ` 


declaration that thè Government Notifica- 
tion was bad.as the foundation of every- 
thing subsequently. done, but, without the 
presence of the Secretary of State before 
the Court, the Notification could not be as- 
sailed, and, if it stands as valid, the Collect- 


or’s own action could not be successfully im- 
pugned.” A 

In this connection an attempt bas been 
made to argue that the second reliefclaimed 
-in the plaint was based on two causes of 
action, namely, the validity or otherwise of 
the sanction under s, 4 of the Act and the 
bar to the assumption by the Court of 
“Page of 104 Ind. Casi—[#¢] l 
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‘Wardsof the superintendence of -the. pro- «moving.the District Court for consent under 


-perty of the minors created by s; 7 of thè- 


-Act, and it is urged that though the prayer 


for the first relief fails on the “ground of. 


the proper party being not placed. on’ the 


the, bar created by. s. 7-of the Act would. be 
-only against the Court of Wards and would 
“as Buch be competent. eo ee 
_ Thisargument proceeds on the assumption 
that the permission of the District Court 
under s. 7 of the Act need not be granted 
before the sanction of the Governor-in- 


my 


Council or the Commissioner in Sind, as- 


‘the, case may be has been obtained. 
Thereisa good deal to be.said in support 
of this view: But on a careful consideration 


‘of the different sections of the Act I. am of ` 


opinion that the obstacles created by s. T 


s.7 of the Act, the refusal whereof could 
ony result in complications, 
lam, therefore, of the opinion that the 


‘second relief must stand or fall with the - 
` record, the prayer for injunction based” on : -plaintifis right to obtain the first relief. 

:. I hold; therefore, in issue No. 5 that this 
suit is not properly. framed. 


The result of my findings on both these 


igsues is that this suit fails in limine and 
‘is liable to. be dismifsed. 


With regard to the question of costs, it 


“appears that the costs of both sides have 


come out of the estate of the minor plaint- 


. iffs. ` Though the suit fails on technica] 


grounds, I am not prepared to hold that 
this suit was not instituted in the best 


interests -of the minors or that it was 


instituted by Isribai ‘without any just 


should be removed prior to thé sanction- .cause, 80 as to make her personally liable 


under s. 4. Section 13, cl. (2) of the Act .-for the same. 
referred to above, provides that for the date with no order as tocosts. 


-of the sanction under s. 4 the property of. 


the ward shall be deemed to be' under the . 


superintendence of the Oourt of Wards ~. 


I, therefore, dismiss the suit 
P., B.A, Suit dismissed, 


ae ee oa 


-and it would appear that if effect is to be -. 


given to this clause, permission under 


s. 7 of the Act should be obtained: before a 7 NAGPUR JUDICIAL COMMIS. 


valid sanction is granted under s. 4. 


This interpretation, appears to me to be | 


‘morein consonance with the object of the 
Act. It could not have beeu the intention 
of the Legislature to require a public 
officer to ‘assume superintendence of the 
property ofa minor when it is being other- 
Wise properly leoked after. It is only in 


~ 


exceptional cases that the Court of Wards, `. 


whois ordinarily the Commissioner of a 
Division, is expected to take upon himself 
such duties. Where his attention isinvitedlto 
‘any act of mismanagement of property by a 
testamentary guardian or a Court guardian, 


.or where he is called upon for other grave. 
reasons to take under his control property ` mila that costs should-ordinaril 


“which is under the control of another 
guardian, itis for him or for the persons’ 
.interested in his assuming superintendence 
of such property to have the obstacles under 
8.7 removed. before the sanetion under s. 4 


"p, 1—Withdrawal of suit—Award 


-is granted, and the consequent Notification - 


-unders. 13,.cl. (1) of the Act issued. s 
- Pendingan inquiry by him or by the. 


- YESHWANT 


SIONER’S COURT. 
First OIyIL APPEAL No. 79 of 1936. 
‘+ September 1, 1927, ee 
: Present:—Mr. Macnair, A. J; ©. 

AND OTHERS—DEFENDANTS—= 
APPELLANTS | on 
a i versus O 7 
GANGADHAR AND anoTHER—PLaintirrs— 

. ` RESPONDENTS. $ 
Civil Procedure Code (Act V of 1908), 0. XXIIT 

; wi of costs—Disere- 

a of Court—Order relating to costs, whether. appeal- 


» Under O..XXIII, `r. 1(3) of the Civil. Proced 
- Code when a-plaintiff withdraws from,’ a ay t with: 


out permission to institute a fresh suit he is bound 


to pay such costs as the Court may award and the’ 


sts y follow the event 
has no application to such a case. ° 
- Meghraj v. Johnson (1), distinguished, . 

There is no appeal: against an order regarding’ 
costs passed under O. XXIII, r. 1 of the’ Civil Pro. 
cedure Code-as ‘such an order is incidental to the 


a 


withdrawal from the suit, _ ; 
Appeal against an” order -of the First 


Sub-Judge No. 1, Wardha, dated the 24th > 


June, 1926, in Civil Suit No, 4 of 1925, 


Governor-in-Oouncil, as to the advisability, .. Mr. R. N. Padhye, for the Appellants, 


of the sanction and the removal.of obstacles, 
if any, under s. 7;it is open to him to apply 
to the Court for temptrary protection of the 
“property of the minor instead-of obtaining 


thé sanction unders. 4 first and. thereafter . 


+ 


Mr. M. R. Bobde, for thè Respondents. e 
JUDGMENT.—The judgment in thig 
appeal will govern the disposal of First Ap- 
peal No, 99:0f 1926, (Musammat Bhagirathi 
Bai v, Gangadhar.) ` - | 


a 


f 


‘sr 
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without leave to sue again. 


bad 
æ abi 
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734 


7 Š v- i N 
“The respondents sued on a mortgage im- 


|| 


- pleading both the sets of appellants along 


with another person. Ata late stage ofthe 
: case, after each set ofappellants had in-: 
: curred considerable costs, the plaintifis as 
against the appellants-withdrew their suit 
A statement 
for the plaintiffs indicates that the reason 
. was that they had little hope of success. 


~, _ The learned Judge allowed defendants Nos, 


lto 6 (the appellants before . me) Rs. 50 as 
: consolidated costs. Before me it is urged 
-that the full costs incurred by the appel- 
lants should have been allowed. - 
It is first urged that the Court, should 
. have stated its reasons in writing for not 
allowing full costs. -I am referred to Megh- 
raj v. Johneon (1). But the order for costs. 
was passed under O. XXIII, r.1 (3) of the 


First Schedule to the Civil Procedure Code. - 


. This rule states that when a plaintiff with- 
draws from a suit without permission to 
institute afresh suit, he’ shall be liable 
for such costs as the Court may award. 
The rule that costs: should. ordinarily fol- 
low the event has clearly no application 
to such a case., Thereis no provision for 
an appeal against an order regarding costs 
passed under O. XXIII, r.1,-Oivil Procedure 
Code: such an order is incidental to the 
withdrawal from the suit. The appeals, 
therefore, do not lie, I. have not been 
asked to treat them as applications. for, 
revision and itis possible that other con- 
siderations might have arisen, had I been 
‘asked to do so.. I, therefore, dismies the 
appeals. It does appear that the costs 
“granted were inadequate, and -I direct that 
-costs in this Court will be borne. as in- 
“gurred. ` | i NI 
-> Q. R.D. i Appeals dismissed. 
-, (1)-81 Ind. Cas, 880; JIN. LR. 189.4 | ae 
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OUDH CHIEF COURT. 
EXECUTION OF DECREE APPEAL No, 88 
oa or 1927. ME 


? =- September 2, 1927. 


Present: —Mr. Justice Pullan. ` 
NATH— DEBTOR- OBJEctor— 
' APPELLANT. l 


5 r 


Ea versus 


-  Musammat GANESHA AND anoTRER— 
'. 2" T)ROREE-HOLDERS— RESPONDENTS. - 
Deposit of money—Tender made on specified day 


SHHO NATH: D. GANHSHA, - 
A i 


- Lal v. Udmi Chand (1). 


$ 


H | ` 
{108 1.-0-1927) 
but payment made three days after, effect of—Valid- 
ity of deposit: d a 

A decree directed payment of a certain sum of 
money annually on the 14th September. The judg- 
ment-debtor brought the tender in Court on the 14th 
but the Court being on leave, the tender was signed 
onthe lith. He withdrew the tender only on the 
17th and deposited money on that day: .- i 

Held, that the deposit was not made within -time , 
inasmuch as, even though the money was tendered, 
on the 14th, the judgment-debtor delayed in with-’ 
drawing the tender from the Court. : 

Mendi Lal v. Udmi Chand (1) and Ganga Dhar- . 
Batj Nath v. B. B, & C. I. Ry: (1), distinguished. 

First execution appeal under s. 96, Civil 
Procedure Code, against the decree and 
order passed by the Subordinate Judge, 
Hardoi, dated the 8th February, 1927, in 
Miscellaneous Oivil Suit No. 2 of 1927, 

Mr. Harish Chandra, for the Appellant. 

Mr. Murlidhar, Government Advocate, for 
the Respondents. 

JUDGMENT.—This is an appeal from. 
an order of the Subordinate Judge of 


. Hardoi dismissing an objection made bya 


judgment-debtor whose deposit was held 
to have been made beyond time. The 
appellant, under a decree of the Court of 
the Judicial Oommissioner of Oudh, had 
to pay. a sum of Rs. 30 annually to the 
opposite party on the 14th September and 
in default he was liable to ejectment from 
certain. property. On the 14th September, 
1926, the appellant brought a tender for 
Rs. 30.to the Court of the Subordinate 
Judge. The Subordinate Judge was on 
leave but he signed the tender on the 
following day, the 15th September, 1926, 
directing.the appellant to deposit the money. 
The appellant, however, did not withdraw 


the tender till the 17th Septemberon which 


date he deposited the money in the Trea- 
sury. The lower Court has found that the 


deposit was made beyond tims and thatthe 


appellant, cannot be allowed an extension 
of the period of limitation till the b17th 


‘September because it is owing to his 
‘own carelessness that he did not appear 


either on ‘the 15th or the 16th to take | 
the tender which was ready for him 


‘on the former date.. 


The lower Court considered certainrulings 


. and I have been referred to my own deci- 


sion in a recent case reported as Mendi 
That was a case 
under the Small Cause Courts Act in which 
I followed a decision ofthe Allahabad High . 
Court reported as Ganga Dhar-Baij Nath v. 


(1) 105 Ind, Cas, 169; A.I R, 1927 Oudh 263; 1 


Luck, Oas, 155,- - = 


(105 I. ©. 1927] 


š < e 
B. B. & C. I. Ry. (2). In each case the basis 
of the finding was that the presentation 
of the tender was substantial compliance 
with s. 17 of the Small Cause Courts Act 
provided that the applicant did everything 
possible to deposit the money at the time 
of presenting the application. In the present 
case the applicant would have been saved, 
in accordance with the view taken by this 
Court, had he taken back the tender on 
the 15th September when it was ready, 
and deposited the money ds soon as possible, 
but he chose to delay till the 17th Septem- 
ber and he cannot explain that delay, The’ 
munsarim of the Court was examined asa 


witness and he shows clearly that the . 


applicant did notcome till the 17th-and 
that the tender was lying ready for him, 
from the 15th. This being so 1 must hold 
that the appellant did not take all possible 
means to make the deposit. and must be 
penalised for his own carelessness. I agree 
with the view taken by the Court below 
and dismiss this appeal but as.the opposite 
party is not represented I make no order as 
to costs. T i 
_@. H, 

A. N. A. 7 

(2) 92 Ind. Cas, 522; 48 A. 342; 24 A, L, J. 328; A, I, 
R. 1926 All, 602, : 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OsIGINaL CO1VIL Suits Nos.. 83 AND 1311 
oF 1928. 7 -  & 
July 15, 1927; © 
. Present:—Mr. DeSouza, A. dJ. ©. 
ISMAIL KHAN MIR. AZAMKHAN— 
PLAINTIFF ae 
versus . 
Tas -OFFICIAL RECEIVER— 
: . DEFENDANT, ` 
Contract Act (IX of 1872), s. 82—Specific Relief 
Act (I of 1877), ss. 9," 27 (b)—Bombay Land Re- 
venue Code (V of 1879), s. 78-A—Agreement to sell 
land held on restricted tenure—Performance contin- 
gent on sanction of Revenue Authorities being obtained 
—Failure to obtain sanction—Suit for specific per- 
formance or damages, maintainability of—Sanction, . 
operation and scope of. : : 
A contracted to sell agricultural land held.ona 
restricted tenure to B and subsequently -entered into 


another contract with C to sell itto him. A applied .- 


for and obtained sanction of the Revenue Authorities 


under s.73-A of the Bombay Land Revenue, Code to ` 


sell the land to C and actually conveyed it to C who 
took possession of it. B. alleging that he had been in 
possession and that he had been forcibly - dispossessed 


—_— 


TSMATL KHAN MIR. AZAMEHAN Y. OFFICIAL REORIVER, 


A ppeal dismissed. ` 
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without due course’of law. filed a suit against A and 
C for recovery of possession of the land under s. 9 of 
the Specific Relief Aet and filed another suit, inter 
alia, for- specific performance of the agreement to 
sell ‘the -land to him or in. the alternative for 


.damages for breach of contract : 


` Held, (1) that the effect of the sanction of Collector 
accorded under s. 73-A of the Bombay Land Revenue 
Code was only to authorize a particular transfer and 
that it did not alter the character of restricted tenure 
impressed upon the land completely so asto render 
“it transferable at will; [p. 736, ccl. 2. 

,. (2) that the contract in favour of B being one con- 
tingent upon the requisite sfnction of the Collector 
‘being obtained under s. 73 of the Bombay Land 
Revenue Oode was not a completed contract at any 
time and could neither be specifically enforced against 
‘A or C, nor give rise to an action for- damages for 
breach of'contract against A. ‘{p. 737, col. 1.]° 


Mr. G. A. Kikla, for the Plaintiff, 


JUDGMENT.—These two suits relate 
to certain agricultural land situated in’ 
Deh Orangi, Tapo ` Mangho Pir, Taluka 
Karachi which stood in the name of one 


Jan Mahomed. It appears that the land’ 
is held under a restricted tenure as ‘defined - 


in s, 73 (a) of the Land Revenue Code, and 
is not transferable without the previous 
,Banction of the Collector. . ys 
., On the 12th October, 1917, Jan Mahome 


-and his grandmother Saran, who is said to 


_have been jointly interested in the land, 


Mr. Pahlajsing B. Advani, for the Defend- 
- ant. i _ eT? 


` 


. 
~- 
Pi] 


executed a kabala (Ex.6)in favour of the. 
plaintiff Ismail Khan, contracting to sell 
the land to him for a price of Rs. 1,300, 
Out of this amount Rs.50 was paid as 
earnest money on the same day. There is 


. a recital in the kabala that possession, was 
delivered to the plaintiff and a stipulation 
that the sale-deed was to be executed later - 


on. Payments were made by the plaintiff 
to the vendors from timeto time towards 
the purchase-money including a sum of 
Rs. 250 paid to one Khair Mahomed father- 


in-law of Jan Mahomed towards the dower . 


due to his daughter and asum of. Rs. 300. 


“paid on the 3rd February, 1919, which is. 


acknowledged by Jan Mahomed by g 


No sale-deed was, however, executed by 
Saran and Jan Mahomed in favour of the 


plaintiff... Itissaid thatan application was 


made by Jan Mahomed to the Collector to 
remove the restriction imposed by s. 73 
(a) of the Land Revenue Code sometime 
in the year 1919. Butas the Collector had 
in the interval sanctioned the transfer in 
favour of the defendant Nazareth undef 
the circumstances to be mentioned presents 


. receipt in the. shape ofa pro-note (Ex. 13), ` ` 


s.: 


i $ 
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ly, he referred the applicant Jan Mahomed 
to the Civil Court. 

= The defendant Nazareth who was then 
on the look out foraprofitable bargain in 
land during the boom period, apparently 


heard of this land through a broker. On the: 


19th ‘February, 1919, he gota kabala from 
Jan Mahomed contracting to sell the land 
fo him for Rs. 1,300. Nazareth states that 
on the same .day he got Jan Mahomed to 
make an application to the- Collector to 
remove the restriction on the transfer of 
theland and took himto the office of the 


mukhtiarkar to make astatement.- On the 


28th May, 1919, the Collector accorded his 
sanction (Ex. 19) removing the restriction 
and sanctioning. the transfer of the land 


to the defendant Nazareth. Promptly, the. 


defendant Nazareth had a sale-deed (Ex. 20) 
executed in his favour and registered on 
the same day, and there is an endorsement 
by the Sub-Registrar, that Jan Mahomed 
admitted before Him receipt of the consider- 
ation in full. In pursuance of this sale- 
deed, Nazareth states, ne took constructive 


possession of the land on the very next 


day, but postponed taking actual possession 
till a month later, as there were tenants 
on the land, whose crops were still stand- 


ing. 

On these facts Suit No. 83 of 1920 has 
been instituted by the plaintif against the 
defendant Nazareth and a servant of his 
Faiz Mahomed for recovery of possession 
unders.9 of the Specific Relief Act’ and 
Suit No. 1311 of 1920 against the defendants 


Saran who has since died and Jan Mahomed’ 


and Nazareth who has since become an 
insolvent and his estate vested in ‘the 
Official Receiver, for relief, inter alia, (a) 
specific performance ofthe contract as per 
kabala (Ex. 6), (b) in the alternative for 
damages for breaeh of contract in case 
specific performance cannot be awarded 
and (c) or for return of Rs. 600 paid.on 
account of purchase-money. ; 

The main issue upon which the decision of 
both these suits hinges is, whether this is a 
case in which specific performance of the 
contract can be granted to the plaintif 
against both or either of the defendants Jan 
Mahomed and Nazareth. Mr. Kikla's argu- 
ment is, that although the lands are held 
on a restricted tenure and, cannot be 
transferred under s.73 (a) of the Land 
Revenue Code without the previous sanction 
of the Collector, yet, as the Collector has 
removed the restrictionand sanctioned the 
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transfer in favour of the defendant Naza- 
reth, the land ceases to be held on restricted 
tenure and thus there would be no bar 
against the defendant Jan Mahomed being 
compelled to execute a sale-deed in favour 
of the plaintiff Ismail Khan. And as 
regards the defendant Nazareth, Mr. Kikla 
argues that being atransferee for value with 
notice, specific performance should be de- 
creed as against him also under the provi- 
sions of s. 27 (b) of the Specific Relief Act. 

It seems to methat this argumentis based 
on a ‘misconception of the true scope of s. 
73 (a) of the Land Revenue Code, That 
section enacts in specific terms that occu- 
pancies (subject to a restricted tenure) 
shall not be transferable without the pre- 
vious sanction of the Collector. Does it 
follow that because the -Collector has 
sanctioned the transfer of the occupancy 
in favour of a specified transferee the land 
is automatically removed from the category 
of lands held on restricted tenure so that 
it becomes competent to the original holder 
or to the subsequent transferee to transfer 
it at will to any person he chooses? - To my 
mind that is not the result of this piece 
of legislation, What the Oollector is em- 
powered td ‘dois: to sanction the transfer 
of an occupancy held undera restricted 
tenure, not to remove it from the cate- 
gory of flands so held. Insanctioning the 
transfer I take it that the Collector would 
bear in mind whether the particular trans- 
fer is desirable, having regard to the 
eharacter and status of the transferee on 
whose behalf the application is made, I 
donot understand a sanction given by the 
Collector under this section- to mean that 
the character of restricted tenure impressed 
upon the land isso completely removed 
as to render it transferable at will. 

If this is the correct, view of the law, 
it seems to me that the kabala made by - 
Jan Mahomed in favour of the plaintiff, 
referring as it does to the transfer of land 
held on restricted tenure, was a contract 
contingent upon the requisite sanction of 
the Collector being obtained. And al- 
though this is acontingency which is not 
specifically provided for in the kabala 
itself, yet, it is a contingency which, accord- 
ing to the evidence of Jan Mahomed, was 
in the mind of the partiesat the time and ` 
is at any rate a contingency which is attract- 
ed by the operation of law under s. 73 (a) 
of the Land Revenue Code, Now, this 
contingency has not happened. The Ook. 
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. 
lector -has not given permission. He has 
put himself in a position where he can 
. not give permission seeing that he has 
already sanctioned the sale, to Nazareth. 
He referred the parties to the Civil Court. 
The resultis, taat the permissign of the 


Collector not having been granted, and,’ 


having been impliedly refused, the con- 
tract evidenced by the kabala (Bx, 6) was 
never a completed contract at any time and, 
therefore, it is not a contract which could 
be specifically enforced as against Jan 
Mahomed. 


A fortiori itis not a, somerset which can - 


be enforced against the defendant Nazareth, 
For, apart from the. legal difficulty. above 
pointed out, there is in the case of N azareth 
no very clear evidence that he was a pur- 
chaser with notice. True, the plaintiff. 
states that when he met Nazareth and 
Jan Mahomed on the Bunder Road, he 
reminded Jan Mahomed of the kabala he 
had made to sell, the land to- himin the 
hearing, of Nazareth; but, we have it in 
evidence that the only notice. that the 
plaintiff gave Nazareth in writing was not 
given till the 28th May, 1919, after the 
sale-deed of Nazareth had béen executed 
and registered. 

Mr. Kikla has argued that constructive 
notice of the plaintift’s kabala must. be 
imputed to Nazareth, as, when. Naza- 
reth toọk possession Saran’ and certain 
Waghri tenants, were in’ occupation 
on “behalf of the plaintiff, and, it is 
8 general. principle. that possession ig 
constructive notice of the title under which’ 
the person in possession occupies the land. 
But, evidence as regards possession is 
80 confused and conflicting that I am 
unableto say with any precision who’. 
was. in possession when Nazareth took’ 
possession after the execution of. his 
sale-deed. Most of the. land was waste 
land. It was. the month of May. when 
grass does not usually. grow on waste land 
aad it is in the highest degree unlikely that 
“the plaintiff. would stall nis. cattle in thig 
waste land at this time of:the year when 
there,would be. -very little chance of pasture 
or fodder. l 

Iam, therefore, of opinion that- this is a 
case in which specific performance of the 
contract cannot. be.eniforced either against, 


Jan Mahomed or, against - Nazareth, The © 


title of the defendant, Nazareth toquired 
under his sale-deed rémaius, If so, apart 
from apy other sonsideration, there would ~ 
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be no point in decreeing this suit for- 
possession instiluted’ under s. 9 of the 
Specific Relief Act, because, the title of 
Nazareth’ being clear, he could by the 
very production of his ‘title-deed dispossess 
the plaintiff. But part from this considera- 
tion, I donot think that the plaintif has 
made out a case for recovery of posses- 
sion under s.9of the Land Revenue Code, 
because; as`I have said, the evidence of 
the actual : possessłon is so conflicting 
that L am unable to say that the defend- 
ant Nazareth forcibly dispossessed the 
plaintiff. 

Then comes the question whether the 

plaintiff is entitled to any damages. As 
aa pn the defendant Nazareth he. can 
have no guch claim. As against defendant 
Jan Mahomed I donot think that damages 
can be awarded for breach of contract, 
because, as [ have pointed out, the contract 
was an incomplete contract and the con- 
tingency upon which it was to depend not 
having been fulfilled, there was no breach 
of it on the part of Jan Mahomed. 

But I think the plaintiff is entitled to a 
-ye-payment of the sums which he advanced 
from timetotime to the defendant Jan 
Mahomed towards the ptirchase-money. 
These sums admittedly amount to Rs. 6u0 
and a decree for that amount will 
accordingly be passed against the pereige 
ant Jan Mahomed. 

T'he result is that Suit No. 83 of 1920 18 
dismissed with costs: In Suit No, 1811 of 
1920, the suit is dismissed with costs as 
against defendant Nazareth now represented 
by the Official Receiver, anda decree ior 
600 with proportionate costs is 
ordered against thedefendant Jan Mahomed 

P, B, A. Suits dismissed. 


CALCUTLA HIGH COURT. . 
~ APrBaL FROM APPELLATE. DIOREH No. 459 | 
i oF 1925, 
July 18, 1927. 
Present:—Mr. Justice B. B. Ghose and 
. Mr. Justice Roy. 
Rai J ATINDRA NATH CHOUDHURI 
AND OTHHERS—-PLAINTLFF8S—APPELLANTS 
l versus . 
TRAILAKHYA NATH DAS— ° 
DEFENDANT— RESPONDENT, i 
Landlord and tenant—Encroachment by tenànt on 
contiguous land of stranger—Landlord, whether en-. 
title.t to claim rent for suai kk 


hy 
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A tenant.who has agreed to pay rent to the land- 


lord for the area actually under cultivation is not, 


liable to pay rent to him in respect of contiguous land 
belonging to a third party which he has encroacked 


. (upon and brought under cultivation. 


Appeal'against the decree of the District 
Judge, Additional Court, 24-Pargannas, 
dated the 20th of November, 1924, affirm- 
ing. that of the Subordinate Judge, Fourth 
ord Alipur, dated the 3lst of January, 
1923. $ 

Babus Brojo Lal Chakravarti, Surendra 
Nath Basu (Sr) and Anilendra Nath Roy 
Choudhuri, for the Appellants. 

Mr. Sarat Chandra Bose (with him Babu 
Satcouripati Roy), for the Respondent. 

JUDGMENT.—This appeal by the 
plaintiffs arises out of a suit for rent with 
regard to a portion of the decree made 
by the Additional District Judge of Ali- 
pore affirming the decision of the Subor- 
dinate Judge. The plaintifs let out a 
large tract of land to,the defendant in 
1315. Tbe land was jungle and the lease 
was a reclamation lease stipulating that 
the tenant was to pay rent at the rate of 
twelve annas per bigha for the lands 
under cultivation. It was stated “in the 
lease that the area demised was about 1000 
bighas. 
from 1323 to 1326. The dispute was as 
regards the area actually under cultiva- 
tion, lt was found that the defendant had 
encroached upon a certain area of jungle 
lands within the khas mahal of the Govern- 
ment contiguous to the land of the plaint- 
iffs which was demised to the defendant. 
The plaintiffs claim rent with regard to 
those lands also which actually belong to 
Government. The answer of the defendant 
is that he is not liable to pay rent to the 


_ :plaintitts for those lands. It is contended 


on behalf of the appellants that when a 
tenant encroaches upon the contiguous 
waste land either of the landlord or of a 


‘neighbouring proprietor, such encroach- 


ment .enures for the benefit of the land- 
lord andthe encroached land becomes a 
part ofthe tenure. That being s0, accord- 
ing tothe lawin England as well as in 
this country, the plaintifis as the landlords 
of the defendant are entitled to recover 
reat -on account of the lands encroached 
upon. The rule in England 15 that so 
Jong as the tenant isin possession of the 
encroached land, he holds it as a part of 
the demised premises and, after the end of 
the term, the lendjord is entitled to get 
po.ession ofthat land, There is no ques. 


The suit was for arrears of rent 
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tion under the English Law of getting an ~ 
increased rent for the increased area. Babu 
Brojo Lal, however,contends on the strength 
of the principle that a tenant making an 
encroachment on the neighbouring land . 
holds it as-a part of the tenure : heis liable 
to pay increased rent for increased area to 
his landlord with regard to the contiguous 
land encroached upon although it belongs 
to a third party. There is no authority for 
this proposition and the difficulty in ac-. 
cepting this contention is that if it is 
correct, the position of the tenant who 
encroaches upon such land would he to 
place him under two opposing fires. The 
true owner of: the land encroached upon 
may eithersue to eject him and ask for 
damages or he may sue .for fair and 
equitable rent according to the prac- 
tice prevailing in this country where a 
squatter ‘ takes possession of waste cr 
jungle land. In such a case, if the true 
owner gues the tenant for rent, according 
to the proposition enunciated by Babu 
Brojo Lal, he would be liable to pay rent 
both to his landlord with regard to the 
demised ‘premises and to the owner of the 
encroached land. This diffculty is sought 
to be met by Babu Brojo Lal by the answer 
that if the true owner sues his tenant, then 
his client would not certainly be entitled 
to recover any rent on account of the 
encroached land. Butso long as the true 
owner does not come, Babu Brojo Lal's 
contention that he is entitled to ciaim rent 
from his tenant, that proposition, if pro- 
perly tested, would lead to curious results, 
Let us assume that Babu Brojo Lal's 
client sues the tenant for one year's rent 
and recovers adecree for the lands the 
tenant had encroached upon, After he has 
obtained his decree and realised the money, 
the true owner sues the tenant for rent 
or damages for use and occupation. The 
true owner would naturally succeed in his 
suit, What would be the position of the 
tenant then? He cannot recover from his 
landlord the money, paid in execution of a 
decree passed by a Oourt and, therefore, 
he would be liable both to his own land- 
lord as well as to the true owner whose 
land he has encroached upon for a single 
act of trespass, The proposition, therefore, 


put forward by the appellants does not 


appear to be a correct one. The appeal . 
must, accordingly, be’dismissed with costs, 
KeA N A a o- | Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Sxconp Oivin Appaau No. 1346 oF 1925. 
July 15, 1927. E 
Present:—Mr. Justice Iqbal Ahmad and 
Mr. Justice Sen., 
OHAMPA RAM AND ANOTHER—PLAINTIFFS — 
APPELLANTS ` 
m4 Versus i 
Firm TULSHI RAM-JAI LAL—DEFENDANTS 
— RESPONDENTS. i 

Principal and agent—Pakka adatia—Ezxtent of 
liability of agent—Loss of pròfits through stringency 
of market—Agent, whether liable—Practice—Costs—. 
Unfounded pleas—Deprivation of costs. ; 

A pakka adatia whose position is analogous to 
that of a del credere agent incurs only a secondary 
liability to his principal. His legal -position is 
partly that of an insurer and partly that-ofa surety 
for the parties with whom he deals to the extent of 
any default by reason of any insolvency or something 
equivalent, but his liability does not go to the 
extent of making him responsible to. the principal 
for profits where there can be no profits by reason 
of any stringency in the market. [p. 739, col. 2; p. 740, 
a ae who has raised many unfounded pleas 
may be deprived of his costseven though the pro- 
‘ceedings terminate in his favour. jp. 740, col. 1.] 

Second appeal. from the.decree of “the, 
Additional District Judge, Shahjahanpur,. 
dated the 16th April, 1925. a te 

Mr. Harnandan Prasad, for the . Appel- 
lants. l ; 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT,—This is a plaintiffs’. 
appeal arising outofasuit for. recovery of 
a specified sum of money after allowing 
deduction for brokerage, commission, ete. 
The allegations upon which the suit was 
lodged are briefly these: . ; 

The plaintiffs are pakka arahtias carry- 
“ing on business in Shahjahanpur. The de- 
fendants are pakka arahtias who do business 
in Oawnpore. In the months of August 
and September, 1917, the plaintiffs engaged 
the service of the defendants as commis- 
sion agents to purchase certain bags of 
cotton-seed for them. The defendants 
made the said purchase, and under orders 


from the plaintiffs they sold the said goods 


to certain parties, with whom we are not 
concerned in this suit, in the months of 
October and November, 1917. According to 
the plaintifs this brought Rs. 1,303, as 
profit tothe plaintiffs Hence the claim 
for recovery of this amount and interest. 
Several defences were put forward in this 
case, three of which, are worthy of men- 
tion. The defendants ,pleaded that the. 
suit was not cognizablein the Court of the 
Subordinate Judge of Shabjahanpur. It 
was next pleaded that the contract im ques- 
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‘incurs only a, ‘secondary lability 
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tion was void in law and could not form 
the basis ofa suit because it was in the 


natare of a. wagering contract, and lastly 


that asa matter of fact no goods were 
purchased and sold because of the condi- 
tion of the ‘market they were not procur- 
able at OCawnpore, and consequently no 
_ This suit 
unfortunately has passed through several 
vicissitudes. -.In the ¿first instance it was 


dismissed upon the ground thatthe Shah- 


jahanpur Court had no jurisdiction to enter- 
tain the suit.’ There were appeals,. and 
ultimately this Court. set aside the order 
of the Courts below and remanded-the case 
on the ground .that the Shahjahanpur 


take cognizanee of the suit. 


On remand, however, the defendants: 
pressed their second plea, that the claim was 
vitiated by reason of the contract being. 
of the nature- of a wagering contract. 
plea prevailed with .the primary 
Court but was repelled by the lower Appel- 
late Court, with the result that. there was a. 
further remand, We. are informed . that 
there wasan appeal from order to this 
Court, but it was summarily dismissed, 
Now the case has been dismissed upon the 
ground that it has not.been proved tbat. 
the defendants. were pakka arahtias: and 
according to the market.custom which pre- 
vails in Oawnpore there is no. . such 
institution known as pakka arahtiasin the 
Cawnpore mercantile world. Further, that 
it was not possible to give delivery to the 
purchasers from the defendant asno seed 
was available and consequently no profits 
accrued, and furtherthat it was because 
of the stringency of the marketand not 
because of any neglect. on ‘the part of the 
defendants, that the defendants were not 
in a position to fulfil their contract With 
third parties. In view of the pleadings of 


' Court possessed the necessary competency to 


the parties, the lower Appellate Court hag 


gone wrong in holding that the defendants 
were not pakka arahtias. “The position of 
a pakka arahtia is analogous to that of: a' 
del credere agent. , Now a del credere agent 
| onl towards 
the principal. His legal position is partly 
that of an ‘insurer and partly that of a 
surety forthe parties with whom he deals 
to the extent of any default by reason 
of any insolvency orsomething equivalent. 
It has got to be borne in mind that his 
liability doesnot go.to the extent of mak- . 


ing ‘him teaponsible ta the principal where 
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there can be no profit by reason of any 
stringency in the market. ‘In the present 
case it has not been established that any 
money passed into- the hands of thé de- 
.fendants from the plaintiffs for which the 
defendants were accountable, and in view 
of the finding of fact arrived at by the 
lower Appellate Court that no yrofits 
accrued in this transaction, because no 
goods could pass hands through the de- 


fendants to the customers, it is imporsible- 


to say that the Court below was not justi- 
fied in dismissing the plaintiffs’ suit under 
these circumstances. We are, therefore, 
compelled to affirm the decree of the Court 
below to this extent that we dismiss the 
plaintifis’ suit, but as a mark of censure 
we consider it desirable to allow the 
plaintifs all their costs in the Court below 
and also in this Court which have been 
incurred hitherto. The defendants most 
flagrantly abused their privilege in the 
Oourt below in putting forward unsupport- 
able defences in pleadings; first of all 
want of jurisdiction and next that the con- 
tract, was void and unenforcible by reason 
of its being of the natureof a wagering 
contract and lastly that.they were not pakka: 
arahtias. ‘ 

Under these circumstances we allow the 
plaintiffs all their costs in all Courts:and: 
deprive’ the defendants of their costs 
throughout, ; 

JAN, Ab. Appeal dismissed, 
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PATNA HIGH COURT. 
SEGOND Civin ArPsaL No: 97 oF 1927. 
March 22, 1927. 

Present :—Sir Dawson Miller, KT., 
Ohief Justice, and Mr. Justice Kulwant 


ahay. be a 
JAGDESH OHOWDHURY— 
APPELLANT 
VETSUS 
RADHA DUBEY— RESFONDENI, 
Court-fees—Second appeal dismissed as incompetent 
—Appellant, whether entitled to refund of Court-fee— 
Wrong advice by Stamp Reporter, effect of—Jnherent 
power of Court to order refund of Court-fee. 


Where a second appeal is dismissed on the ground: 


that no second appeal Jay from the decision appeal- 


ed against, the appellant cannot claim a refund of. 


the Court-fee paid by him merely because the 


Stamp Reporter ddvised him when he was about to’ 
file the oppeal-that his appeal was hot aù appeal 
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frofi an order but an appeal from- a decree and 
should be stamped accordingly; nor is he entitled to 
a refund because the appeal could have been treated 
kh application for revision. |p. 740, col. 2; p. 741, 
col. 1. ' 


A Court*has no inherent power to order a refund of 
Court-fee in sueh a case. [p 741, col. 1.] , 

Chandra Hari Singh v. Tipan Prosad Singh (1), 
distinguished. 

Mr. L. N. Singh, for the Appellant. 
Mr. A. B. Mukherji, Government 
Pleader, for the Crown. 


JUDGMENT.—This is an application 
on behalf ofan unsuccessful appellant: to 
recover’ the Court-fee filed with his me- 
morandum of appeal in a second appeal to 
this Court. Apparently, at firstthe appel- 
lant was under the impression that the 
appeal was an appeal from an order and 
he was proposing to pay a Court-fee of. 
Rs.4 but on further: consideration he, in 
fact, paid asum of Rs. 8382-5-0 which wes: 
the proper Court-iee payable upon an appeal 
in such a case, When the matter came 
before this Court his appeal was dismissed: 
on the ground. that in the circumstances no | 
appeal lay írom. the decision of the lower 
Appellate -Court. Theappellant now asks 
that the Court should refund the Court” 
fee of Rs. 382-80 upon two grounds. In 
the first place he says that the Stamp Re- 
porter, when he was-about to file his appeal 
and pay the Court-fee of Rs. 4, advised 
him thatthis was notan appeal from an: 
order but really an appeal from a decree; 
and that, therefore, he had better pay the 
Rs. 382--0 and the appellant tock that 
advice. It was purely optional tothe appel- 
lant whether he paid the Rs. 382-8 U or 
whether he tocka firm stand and support- 
ed his own opinion, if ke really ever had 
uny strong opinion in the matter, that the: 
proper appealopen to him was an appeal: 
trom an order. ‘He might have jnsisted: 
upon paying the fee’ of Rs. 4 and prosecut- 
ing his appeal as one from an order. Of: 
course, he would take the risk of having it 
dismissed cn the ground that it was not- 
in fact an appeal irom an order. He, how- 
ever, thought’ better of it and it does not: 
seem tO us, merely because the Stamp 
Reporter had given him scme friendly 
advice about the matter which he tock with- 
cut question, that that is any ground for 
refunding the fee. The matter was entirely 
cne for the discretion ot the appellant him- 
self. . 

The second point urged is ttŁat in fect 
he might Lave treated this ` cate as one 
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in revision. and ‘applied i in.revision for an 


order setting aside the decision of. the 
lower Appellate Court and, had he. done sọ, 


in that case the only fee he would, have had ` 


to pay, would have been a-fee of Rs. 3. It 
seems to us that the short. answer. to the 
tase is that, he :did not treat the case as 
one inrevision. He did not apply inrevision 
and there is no reason to suppose that had 
he done so he would have been any more 
successful than he was in fact by going 
before the Court in appeal for appellant 
deliberately chose to bring an, appeal from 
.a decision of the lower Appellate Court. 
“The question was one for him. Having in- 
stituted his appeal he was entitled to have 
it treated as an appeal and to raise all the 
points which might be raised: in an appeal 
and notonly the points. which might -be 
raised in a case of.revision. In the latter 
case the question would be.-restricted to 
one of jurisdiction. In an appeal the points 
open to him would include not only jurisdic- 
tion but all questions of law. He chose 
that 6 course. and hé -alone,is responsible, . tor 
it and he alone must bear the. consequences 
if he fails. We have been. -réferred to. the 


case of Chandra Hari Singh ý. Tipan Prosad.. 


Singh (|) where it;was laid down that. the 
High Court has inherent-power to make an 
order directing the. Taxing Officer-to issue 
the necessary certificate to enable: an appel- 
lant to apply.to the Revenue Authorities to 
obtain a refund of aŭ excess. Court-fee paid 
on a memorandum of appeal.. We do-not 
for à moment wish to question in any way. 
the propriety of the decision in that case to 
which one of us was a party and we havé no 
doubt whatever that the Court has 
herent power in‘proper cases; This, how- 
ever, does not seem to us to bė such a 


casé. The application for revision must be 
dismissed. 
A. N. A. a Application ‘dismissed. 


y(t) 48 Ind. Cas, 271; 3P. D. J. 452; (1918) Pat. 
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CALCUTTA HIGH COURT. 
“APPAAL FROM APPELLATE DECREE No. 270 

e OF 1925 WITH Oross-OBJECTION. 
. duly 14, 1927. 
Present: —Mr. J ustice B. B. Ghose 
. and Mr. -J ustice Roy. 

MIDNAPORE. ZEMINDARY Co., Lrp. — 

PLAINTIFE— APPELLANT 

versus. 

SHIB NARAYAN DUTTA AND OTHERS— 


DEFENDaNTS— RESPONDENTS. 

Landlord and tenant—Tenant not put in possession 
of portion of land demised—Payment of full rent 
for many years—Tenant's right to clatm abatement of 
rent-—Acquiescence and laches. ° 

A tenant’s-right to claim anane of rent on 


l account of the landlord's failure to put him in pós- 


session of the- whole of the land demised: will be 
lost by acquiescence and laches if, notwithstanding 
the failure of the tenant to get possession ‘of the 


“entire land, he continues to pay the full rent for a 


long number of years. [p. 742, col. 1.] . 
Ram Narain Chuckerbutty v. Poolin Behary Lall 
anan (1),,followed.. ` 


: Appeal. against the decree of: the. Suton 
dinate Judge, Krishnagarh, dated the 23rd 
of September, 1924, modifying that of the 
Munsif, Krishnagazh, dated the27th of J uly, 
1923. -. 

l Babus Prabodh Kuma Das and Syama- 
das Bhattacharjee, for the.Appellant; 

BabusSurendra Nath Basu,(Sr.), Panchanon 
Ghose, Durga Das Roy and. eevee Ranjan 
Guha, for the Respondents. 


J UDGMENT.—This appeal arisen out 
ofa suit for rent. brought for a sepatni 
mehal called . Monoharpur. The plea of 
the defendants was. that the entire-.rent 
should be suspended ‘on. account of -the 
plaintiffs having failed to deliver posses- 
sion of certain portions of the , lands 
demised. This plea.found favour with the 
Munsif who. dismissed the entire. suit. 
The plaintiffs appealed. against that decree 
and,the Subordinate Judge has. made # 
partial decree in. favour of the plaintiffs by 
allowing. an apportionment of the rent of 
the leasé-hold properties in proportion to 
the lands found | in possession of the . de- 
fendanis. This .ċase is a rather ‘peculiar 
one.’ It appears that the predecessors-in- 
interest of. the plaintiffs. created thé 
sepaint lease in question of ‘the..mouzah 
called Monoharpur in the year 1857. -The 
sepatnidars gave an ijara of the properties 
to their landlords in 1866. The ijara wage 
to last for 15 years. . In 1867 the. original 
sepatnidars sold their interest to- the de- 
fendant’s . predecessors. Ftom- 1867, the 


predecessors of thè. defendants and after 
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ee eee 
them ..thé.defelidants have’ been 
‘sion of thé, sepatni mehal by paying the 


‘rent reserved in the lease till the arrears 


claimed in the suit, The plaintiffs pur- 
chased the interest of the patnidars and 
‘dar-patnidar in the mehal in the year 1918 


7 and they have brought this suit for rent 
“in February, 1921. 


What the plaintiffs 


alleged in- answer to the defence of the 


E defendants was that the lands which, the 


defendants say, appertained to Mouzah 
Monoharpur really- appertained . to their 
Mouzah called Nishchindipur. That has 
been found against them by the Subor- 
dinate Judge and this finding must. be 
accepted by. us asa finding of fact. The 
question, however, that remains to be 
decided is whether the. defendants are 


entitled to any abatement of rentfor the 


lands which the lower Appellate Court 
has found .to be within their mouzah but 
‘of which they are not shown to- have ever 
been in -possession, Although the defend- 
ants have never’ been in possession of the 
lands, they have ‘been paying the entire 
rent reserved in the kabulryat for more than 
60 years before suit. Under what circum- 
stances the-lands:continued to remain in 


the possession of the landlords it is very ` 


difficult to findout, The inference from this 
long submission of the defendants to be kept 
out of possession of these lands while they 
were paying the full rent would lead to an 
inference that these lands were never meant 
to be given to the defendant's predecessors. 
However that may be, as was observed in 
the case of Ram Narain Chuckerbutty v. 
Poolin Behary Lal Singh (1),,.we must hold 
that the right of the defendants to ask for 
abatement of rent after the lapse of 60 
years must be considered to have been lost 
by acquiescence and laches. Whether the de- 
dants are, entitled to thelands in question 
4s. appertaining to their leass-hold or whe- 
ther they have any substantive right which 


“they can enforce by suit as against ‘the 


landlords for recovery of possession of these 
lands by reason of successive acknowledg- 
ments of the title of the defendants by the 
plaintifis landlords are questions which do 
not arise for consideration in this case. 


_ If the defendants have such a right they 


must enforce it by taking proper steps: 
It is sufficient forus to say in this case 
‘that the right to claim abatement must, 
under the circumstances of the case, be 


~ 
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considered to have been lost by defendant's | 
laches and long acquiescence. 


, In this view, this appeal must be allowed 


and the plaintiffs’ suit decreed with costs in 
all the Courts. ; 
` The cross-objection has not been pressed 
and it is dismissed without costs. ae 
A, N. A, Appeal allowed. 


PATNA HIGH COURT. ` 
MISCELLANEOUS JUDIOIAL Cass No, 149 
l oF 1926, i 

March 22, 1927. 
Present :—Sir Dawson Miller, KT., 

Chief Justice, and Mr. Justice Kulwant 

T Sahay. l 

JANAK PRASAD—AFPELLANT 
Versus 4 
ASKARAN PRASAD— RESPONDENT, 

Court-fees—Dismissal of appeal for failure ta 
deposit deficit Court-fee—Fee paid, whether can. be 
refunded—Amount paid as Court-fee not converted into. 
stamp, effect of—Registrar’s power to order deposit of 
money for case being tried. ae 

There isno provision for refunding a Court-fee 
which has been deposited with a memorandum of 
appeal, or during the hearing of the: appeal,” when 
the appeal is dismissed on the ground that a deficit 
in Court-fee ordered to be paid has not . been paid, 
and it makes no difference whatever . that the sum 
deposited in Court.as a Court-fee was not converted 
into the shape of a stamp. -[p. 743, col. 2.] 

The Registrar of a High Court has no power to. 
direct an appellant to deposit any sum of money in 
Court as a condition precedent tohaving his case 
tried. [ibid.] i 

Mr. S. N. Ras, for the Appellant. 

Mr. A. R. Mukherji, Government Pleader, 
for the Orown. : is < 

JUDGMENT.—Thisis an application 
on behalf of the appellant asking us to 
vary orset aside an order of tbe Registrar, 
dated: the 3ist January last refusing the 
appellant’s application for a refund of a 
sum of Rs. 900 paid into Court under an 
order of the Registrar passed on ‘the 27th 
April, 1926, in lieu of a Court-fee payable 
in the appeal. The facts of the case area 

‘little involved but, shortly put, it appears 
that the appellant applied to appeal in: 
forma pauperis from the judgment of the 
lower Appellate Court which was against 
him. That application was dismissed. 
Thereupon he proceeded..to appeal in the 
ordinary way. The ,appeal was valued: at 
Rs. 2.24000 made up as follows:— 


$ Rs. 2,06,6C0 the value of the property which 
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he claimed and Rs, 18,000 the estimated 
value of the mesne profits. Thefee pay- 


able upon the valuation was something 


approaching Rs. 3,000 and the appellant, 
when his application to appeal in forma 
pauperis was rejected, was allowed time 


in the first place up tothe lOth February, ` 


1926, to deposit the reqnisite Court fee. 
Subsequently he was granted further time 
and still did not deposit the fee. Then 
in April he petitioned the Court to be 
allowed to claim the property only and not 
the mesne profits. 
the value of the property should be taken 
nut as its actual value but as 20 times the 
Government revenue which would amount 
to Rs. 14,000 the fee upon that valuation 
being a sum of Rs. 909. His reason for this 
was that he contended that the suit was not 
a declaratory suit with consequential relief, 
but merely a suit for possession ‘That 
matter, however, was decided against him 
and in the meantime he was asked by the 
Registrar to deposit the sum of Rs. 900 
which was the Oourt-fee payable even upon 
the assumption that his own valuation was 


JANAR PRASADU, ASKARAN PRASAD, 


He further claimed that 


correct, The Registrar directed ‘that the: 


record should be sent for from the lower 


Court and that the Stamp Reporter should - 


make areport and to that order he added 
these words :— l 

“In the meantime the appellant do deposit 
Rs. 900 by to-morrow.” 

Obviously what the Registrar meant by 
that order was that the appellant should 
pay a Court-fee of Rs. 900 by the follow- 
ing day. The appellant, however, read the 
order literally and instead of himself pur- 
chasing a stamp ofthe value of Rs. 900 he 
deposited Rs. 9U0 in cash in Court. Sub- 
sequently, the Stamp Reporter having re- 
ported against his. claim to have the pro- 
perty valued at 20 times the Government 
revenue, he was directed to pay the deficit 
Court fee. This he did not do and in 
spite of: the fact that time was extended 
from time to time still hedid not pay the 
Court fee. -Fioally an order was passed 
that if he did not pay the Oourt-fee by a 
certain date his appeal should be dismiss- 
ed. The Court-fee was not paid and the 
result was that his appeal was dismiss- 
ed. < - 
He now asks that the sum of Rs. 900 
deposited by him on the 28th April should 
be refunded and the only question is whe- 
ther thatis to be regatded as the deposit of 
a Oourt-fee, although an insuflicient Court 
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fea, or whetherit should be regarded asa 
deposit merely to enable the appellant to 
have the question decided as to what was 
the sacbual Oourt-fee to be paid. We may, 
state at once that the Registrar had no 
power to direct the appellant to deposit 
any sum of money in Court as a condition 
precedent to having his case tried. The 
only power he had was to direct the 
appellant to. pay the requisite Court-fee. 
If the appellant subsequently convinced the’ 
Court that the fee was greater than 
he was bound to-pay he could, no 
doubt, have got arefund under the provi- 
sions of the Court Fees Act. Assuming that 
this sum of Rs. $00 had been paid into 
Court’ as it ought to have beenin the form 
of a stamp then there is no provision in 
the Court-Fees Act, or indeed anywhere 


“else, for refunding a Court-fee which has 


been deposited with the memorandum of 
appeal, or during the hearing of the appeal, 
when the appeal has been dismissed on the 
ground that a deficit in the Oourt-fee 
ordered to be paid has not been paid. It 
is clear, therefore, that if this sum of 
Rs. 900 is tobe treated as a Court-fee the 
appellant has no right to claim it back, 
nor has the Court any power to order it to 
be refunded. Wethink that the order of 
the Registrar, dated the 27th April, must 
be taken as an order directing the appellant 
to pay, at all events, the Court-fee which 

he was contending was the proper Court-fee, 
because up to that time no Court-fee had 
been paidat all and hehad been directed 
on several previous occasions to pay the 
Court-fee within a definite time and he had 
failed to do so. In our opinion it can 
makeno difference whatever that. the sum 
deposited in Court undoubtedly. as a Court- 


fee was not converted into theshape of a 


stamp. That ought to have been done before 
the sum was deposited in Court by the appel- 


lant himself. It might have been done by the >, 
Registrar or some official in the office the. 


moment thesum was deposited in Oourt 
because it ought to have , been in the 
form of a stamp, and the suggestion that 
this was merely a direction that the appel- 
lant should give a sort of security. amount- 
ing to Rs. SCO asa condition precedent to 
having his case heard at all seems to us to 
be an argument which we cannot accede 
to. The Registrar had no power to pasg 
such anorder and although when literally 
read hisorder might appearto be that the 
appellant should deposit a sum in cash of 
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Rs. 900, therecan be no doubt whatever 
that he meant that the appellant should 
deposit the Oourt-fee which he himself 
was claiming was the proper Court-fee, and 
we think that this money paid into Court 
must be treated as the Court-fee and can- 
not be treated as anything else. In these 
circumstances we are of the opinion that 
this application fails and that the order 
a the learned Registrar must be affirm- 
ed. . 

ALN. A. Application dismissed, 


OUDEH CHIEF COURT. 
Seconp O1vri APPEAL No, 184 oF 1927, 
September 28, 1927. 

Present:—Mr. Justice Hasan. 

Syed MOHAMMAD AKBAR AND ANOTHER 

—DEFENDANTS— APPELLANTS 
i yersus 
Lala LACHHMAN PRASAD— PLAINTIFF— 
RESPONDENT, 

Landlord and tenant— Sale of trees by tenant— 
Rights of purchaser—HEatinction of right to enjoy 
fruits—Right of landlord to recover possession of land, 
and of purchaser to remove timber. l 

A person held possession in the status of a tenant 
of certain scattered trees standing in a zemindari. 
In execution of a decree against the tenant the trees 
were sold : j | 
| Held, that the purchaser acquired only a right to 
the timber in the trees, that, the right to the enjoy- 
ment of the fruits in the trees must be deemed to 
bave been destroyed or abandoned by the sale, and 
that the landlord was consequently entitled to re- 
cover possession of the land, and the purchaser was 
entitled to remove the timber. 

Appeal against the decree of the Sub- 
ordinate Judge, Sultanpur, dated the 
8th February, 1927, in Appeal No, 21 of 
1927, setting aside the decree of the Munaif, 
Sultanpur, dated the 16th December, 1926. 

Mr. Ali Zaheer, for the Appellants. 

Mr. Radha Krishna, for the Respondent. 

JUDGMENT.— This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 8th of Feb- 
ruary, 1927, reversing the decree of the 
Munsif of the same place, dated the 6th of 
December, 1926. 

One Musammat Jurao. Kuar held posses- 
sion inthe status of atenantof a certain 
number of trees situate on plot No, 1884 in 
village Hasanpur in the District of Sultan- 
pur. The trees were ten in number and 
they are now the subject matter ofthe suit, 


out of which this appeal arises, Jn execu- 
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tion of a decree against Musammat Jurao 
Kuar the treesin question were sold by 
public auction and purchased by the plaint- 
iff on the Ist of June, 1926. The defendant 
No. 1, Raja of Hasanpur, is the zemindar of 
the village and the second defendant is 
his servant. It is agreed that the Raja is 
the owner of the land on which the trees 
stand and itis also agreed that Musammat 
Jurao Kuar had no rightsin the trees except 
that of a riyaya in the village. The quea- 
tion in the case is: 

What rights in the trees in suit have 
passed to the plaintiff under his purchase 
of the lst of June, 1926 ? 

The Courts below decided the case on the 
line asto whether Musammat Jurao Kuar 
had or had not alienable rights in the trees 


“in question. 


The Court of first instance recorded the 
finding that she had not such rights. The 
lower Appellate Court, on the contrary, has 
held that she had the right of alienation. 

It seems to me that in deciding the 
question involved in the appeal care must 
be taken not to confuse the present case 
with a case of rightsina grove, The last- 
mentioned rights stand on a different 
footing altogether and the law in relation 
tothem is similarly different. Further in 
the arguments presented on behalf of the 
parties to meat the hearing of the appeal 
no reliance was placed on any usage or 
custom either in proof of the disability of 
alienating the trees in question. These 
trees are stray or scattered trees on a plot 
of land the area of which is8 bighas and 
12 biswas and it is not known who had 
planted them originally. All thatis known 
is that the last holder was Musammat Jurao 
Kuar. The owner of the land on which the 
trees stand is the zemindar. Musammat 
Jurao Kuar, therefore, had no rights other 
than rights in the trees themselves. For 
the purposes of this appeal it may be assum- 
ed that whatever rights she ‘prossessed 
they were alienable but in the circum- 
stances of the case the problem is what 
those rights come to in law ofwhich an alie- 
nation could be made. To'my mind the 
rights which would.vest in the purchaser 
on a sale would be rights in the timber of 
the trees and nomore. Any other right as 
to the enjoyment of the fruitsof the trees 
must be treated to have been destroyed or 
abandoned by the sale in favour of the 
plaintiff, This will be so according to the 
principle of the case of .Azmat-un-nissasvy, 
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Ganesh Parshad (1). On the extinction or 
abandonment of those rights the owner of 
the land is clearly entitled to recover 
possession of his land. and the plaintiff is 
. entitled to remove the timber. | ae 
= [Į accordińgly allow this appeal, set aside 
the decrees of the Courts below and grant 


a decree tothe plaintiff for possession òf- 
the timber of the trees in suit by removing ' 


them within three months of this date. In 
the event of default his suit shall stand 
dismissed altogether, In the circumstances 
I order that the parties shall bear their own 
costs in all the three Courts in any event. 
G. H. Appeal allowed, 
A. N. A. ; 
(1) 83 Ind. Oas. 51; 28 O. C. 119; J0 0O. & A. L.R, 
1305;,11 O. L. J. 750; L. R.6 A. (O.) 6; A. T.-R. 1925 
Oudh 262; 1 O, W. N, 515. 4 


ALLAHABAD HIGH COURT. 
. BxoonD CiviL AppiaL No. 464 oF 1925. 
July 22, 1927, 


Present :—Mr. Justice Ashworth and Mi. | 


Justice Kendall, 
KOKA AND ANOTHEK— DEFENDANTS—= 
“APPBLLANTS 
` VETSUS i 
OHUNNI—PLAINTIFF—RESPONDENT. 
Agra Tenancy Act (III of 1926), ss. 165, 221, 227-- 
Lambardar's right to sue co-sharer for- excess income 
recovered from sir land—Co-sharer's right to sue for 
excess realised by another—Payment of share due to 
others, effect of—Sutt under s. 165, nature ‘of, 
A lambardar cannot sue as lambardar one or more 


co-sharers for any sum due from them by reason of - 


their holding as sir or khudkasht excess land. [p. 747, 
cols. 1 & 2.) 
`- Bishambhar Nath v. Bhola (1), followed. 

Ganga Singh v. Ram Sarup (2), dissented from. 

One co-sharer is not entitled to claim the. whole 
of the excess in the hands of another co-sharer 


merely because he is short to that extent of his' 


fractional share in the income of the mahal. All 
the other co-sharers, who are similarly short, are 
entitled to share in the excess income enjoyed by 
any one co-sharer, and they must be made parties to 
the suit by the one co-sharer. [p. 746, col. L] 

A suit unders. 165 of the Agrà Tenancy Act, 1926, 


that there should be accounts showing that the plaint- 
iff is entitled to the sum claimed and for this purpose 


it must be shown by figures that the other co-sharers . 


have no claim to the excess which the particular co- 
sharer, who is plaintiff, is claiming. [2bid. 

Section 165 of the Agra Tenancy Act, 1926, 1s confined 
toa claim fora share of money collected in excess 
which is dueto the plaintiff on the ground” of its 


being so collected. One co-sharer cannot claim on 4 
behalf of another co-sharer merely by reason of | 


making a payment to that other co-sharer without 
. 
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. some . transfer. of ‘the actionable claim which would 
"be valid in law, “[ibid,] 


6. 
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“A lambardar cannot represent a ‘few only of the cg- 
sharers @gainst other co-sharers. [p. 747, col. 1.) 


'. Mr. N. P. Asthana, for the Appellants, 


Mr. N. C. Vaish, for the Respondent, 

JUDGMENT.-—This second appeal, 
which came up before a Single Judge of thig 
Court, has been referred toa Bench of two 
Judges on account of the apparent conflict 
between the case of Bishambar Nath v, 
Bhola (1) on the oné. side; and Ganga 


‘Singh v. Ram Sarup (2) and Kundan Lal v, 


Basant Rai (3) on the other hand. The 


- whole question involved is whether a lam- 


bardar can sue as lambardar any co-sharer 
who has occupied land bringing in an eg- 
timated yearly income in excess'of the sum 
due to that co-sharer according to hig 
fractional interest in the mahal. 

An attempt has been made by the plaint- 


. Uf lambardar’s Counselin this second appeal 


to show that the suit was not one of thig 
description ; and, secondly, thatit .wasnot 
treated by the lower Courts as one of this 
description. Théformer attempt must fail 


‘in view of thé,account filed by the plaintiff 


with his plaint. That account doés ñot 
show the plaintiff's sharé in the mahal aga 
co-sharer. It claims from the déféndantg 
the whole of the excess in value of their 
khudkasht and sir land over the amount due 


“to the defendants by reason of their ‘frac. 


tional sharein the. mahal. It also credits’ 
the plaintiff with lambardari hag. It is, 
therefore, quite clear that the plaintiff ig 
suing as. a lambarda*, 

_ The trial Court, of which the decision | 
has been upheld. by thé lower Appellata 
Court, does appear to have treated the suit 


. as one by the lambardar in his capacity as á 


co-sharer, The trial Court has ascertained 
the plaintiff's individual share and worked 
out what sum was dueto him as an indivi- 
dual co-sharer. This involves a change in 
the nature of the. suit from ‘that actually ` 
brought, We might have been disposed to 
permit of such a change being made and 
uphold the decree of the lower Courts, -if it 


must be one for accounts primarily. It is necessary | Were not open to objection on another 


ground than that the plaintiff's case had 
been changed in the course of hearing, But 
the lower Courts have, in our Opinion, erred 
in one material point. They have allowed 
the plaintiff to claim the whole of the excess 
income in the hands of the two defendants, 


(1) 12 Ind. Cas. 920; 34 A. 98; 8 A. L. J, 1245. 
(2) 33 Ind. Cas. 119; 38 A; 223°14 A. L. J. 252 
_ (3) 15 Ind, Cas, 330; A. I. R. 1924 All, 935, 


TAG: 
because the: plaintiff's share in the total 


` “profit of the mahal does not exceed (except 


by. a few rupees) that excess. One co-sharer 
is not entitled to claim the whole of the ex- 
cess’in the hands of another co-sharer 
merely because he is short to that extent of 
‘his fractional share in the income of the 
mahal. All the other co-sharers, who are 
‘gimilarly short, are entitled to share in the 
excess income enjoyed by any one co-sharer, 
and they must be m&de parties to the suit 
by the one co-sharer., This fact was ignor- 
ed by the trial Court. It was perceived by 
the lower Appellate Oourt which attempted. 
to meet it in the following way. The Dis- 
trict Judge has stated that four of the other 
co-sharers admitted as witnesses (not as 
parties) that there was nothing due to them, 
and later on he states that the plaintiff's 
ease is that he has paid off the other.co- 
sharers what was .due to them. This. will 


. 


not, however, satisfy the requirements of 


s.165 of the Tenancy Act, A suit under 
s 165 must bs one for accounts primarily. 
It is necessary that there should be accounts 


showing that the plaintiffis entitled to the. 


sum claimed. For this purpose if must be 
shown by figures that the other co-sharers 
have no claim to the excess which the parti- 
cular co-sharer, who is plaintiff, is claiming. 
The fact that the plaintiff may have paid 
off another co-sharer out of his own pocket 
any money, will not give the plaintiff a right 
tə recover the money so paid from a third co- 
sharer under s. 165. Section 165 is confined 
to a claim for a share of money collected in 
excess which is due to the plaintiff on the 
-ground of its being so collected. One co- 
sharer cannot claim on behalf of another 
co-sharer merely by reason of making a 
payment to that other co-sharer without 
some transfer of the actionable claim which 
would be valid inlaw. No such transfer is 
set up inthis case. So far, then, as thé 
decree appealed against may be regarded 
‘as a decree in favour of an individual G)- 
sharer, it may be impugned on the ground 
. that the plaintiff-respondent was not shown 
by the accounts prepared by the trial Court 
to be entitled to the sums decreed him, in- 
a3much as the claims of the other co-sharers 
ware not included in that account. We are 
uuable, -therefore,,to uphold the decree of 
the lower Courts. p ; 

We now come to the question raised by 
the Judge of this Court who had this, case 
referred to" Bench. The plaintiff sued as 
lambardar. Should his suit have been en- 
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tertained as-such ? In the case of Bisham-. 
bhar Nath v. Bhola (1) it was held by a 
Bench of two Judges of this Court that a 
lambardar is not the agent of the co-sharers . 
generally, so as.to be entitled to sue on 
their behalf to recover profits due to some ' 
of them from other co sharars holding ‘sir 
and khudkashtlands in excess of their proper 


shares.’ The basis of this decision was that 


there might be a custom or rule conferring ` 
on thelambardar a’ power to represent all 
the co-sharers against a non-co-sharer, but 
that there could not be (or atany rate was not) 
any custom or rule of lawentitling a lambar- 
dar to represent some of the’ co-sharers 
againstothers. In Ganga Singh v. RamSarup 
(2) there was a suit by certain co-sharers 
against alambardarfor profits. The plaintiffs- 
claimed in that. suit that the lambardar 
should be responsible to. them for excess 
income enjoyed by other co-sharers by rea-. 


“son of the value of their sir and . khud- 


kasht exceeding their freetional share of 
protits. The Court permitted this to be 
done; although ‘it was argued that a lambar- 
dar could not be madeliable for such excess- 
profits, if, as ruled in Bishambhar Nath v. 


Bhola (1), he was not entitled to realize 


them by asuit. This contention was reject- 


ed mainly on the consideration that a lam- 


bardar must be entitled to reply to co- 
sharers claiming theirshares of rental col- 
lected that these co-sharers had realized all 
that.to which they were entitled by posses- 
sion of sirandkhudkasht. This consideration 
was held to éstablish in suits under s. 165, 
Tenancy Act, the necessity of taking 
into consideration the amount of sir and 
khudicasht owned by the parties, Inciden- 
tally, in this decision it wasremarked that 
‘Gf the lambardar is the agent of the co- 
sharers to bring a suit forrent, ho seems to 
be equally their agent for tae purpose of 
bringing a suit against ca-sharers who hold 
sir and khudkasht in exxss5s and who have 
refused to allow the sirandk .udkazht which 


“they hold to be taken into account.” 


This latter passage was quoted with ap- 
proval bya Single Judge in the case of 
Kundan Lal v. Basant Rat (3) ia which case 
the lambardar was held to have a right to 
sue on behalf of certain co-sharers against 
other.co-sharers holding land in excess of 
their share. It is not clear from the record- 
ed judgment in the case: of Ganga Singh v. 
Ram Sarup (2) whether the plaintiffs were 
asking the lambardar to account for an ex- 


` 
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cass which had been realised by the lambar- ` them by reason of their holdingas sir -or 
dar or nob. Tf this excess was one not yet khudkasht excess land. - 
realized bythe lambardar but which, it was © - We have remarked above that the lower 
claimed, he could realise, then it is true that ‘Courts allowed the plaintiff's case to be 
the decision in Ganga Singh v. Ram Sarup varied in the course of. hearing, but their 
(2) could not bs reconciled with the decision . decision was open to objection even on the 
in Bishambhar Nath v. Bhola (1); otherwise basis of the substituted case for the reasons 


there would be no inconsistency between 
the two decisions, Again the illustration 
given in Ganga Singh v. Ram Sarup (2) 
which led to the decision of the Court, that 
if was necessary to take sir and khudkasht 
intoconsideration, does not appear to us neces- 
sarily to have that effect. Jf a co-sharer 
Buesa lambardar for his share of rental that 
co-sharer must be deemed to have actually 


collected in excess the value of his khud- ' 
kasht sofar as that value exceeds his frac- `’ 
tional share of the income of the mahal. . 


There is no difficulty in making a co sharer, 
whether plaintiff or defendant, liable for 
payment of what he has actually collected 


or must be deemed to have collected. It is ` 
quite another matter to requirea lambardar 


to be responsible to. co sharers for- excess 

due by other co-sharers which he has not’ 
collected. As regards .a-lambardar. being 

agent for certain co-sharers against other co- 

sharers, there is certainly nothing in the 

definition of “ lambardar” in the Revenue 

Act as applied tothe Tenancy Act by s. 4 

(13) and read with s, 49, Revenue Act, and the 

Board Rules, which would. authorize a lam- 

bardar to represent a few only of the co- 

sharers against, other co sharers. Again the 

collection of rent is governed by entirely 
different considerations to the collection of 

excess income from one co-sharer holding 

laad yielding an annual income in excess of 

his share of theincome ofthe wholemahal, A 

tenant is a party outside the co-sharers and’ 
the lambardar, when suing the tenant, will 

represent all the co-sharers. A co-sharer 

holding sir or khudkasht cannot be re- 

garded as holding it in a capacity other 

than that of a co sharer. He holds the land 

because he is a co-sharer and it is impos- 

sible toset up the co-sharing body as a 

juristic body withinterests entirely separate 
from the single co-sharer’s interest. 

We, therefore, in accordance with the 
decision in Bishambhar Nath v. Bhola (1), 
in preference to that in-Ganga Singh vy. 
Ram Sarup (2), which decision, we con- 
sider, should not be followed so far as it dis- 
sents from the previous decision, hold that 
a lambardar cannot sue as lambardar one 


or more co-sharersifor Any isum {due ffrom 


‘ stated. 


For the above reasons we allow this ap- 
peal and dismissthe suit of the ‘plaintiff 
with costs throughout. ® = 


A. N. A, Appeal allowed, 


ug 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL REVISION APPLICATION No, 102 op 1925. 
‘May 6, 1927. ', | 
Present:—Mr. Rupchand Bilaram, A. J.O., 
4 and Mr. Lobo, A.J. O. 
SUNDERJI GORISHANKER—Appuigant 
versus 4 
ABIGAIL AND aNoTHER—OPPONENTS, . 
' Negotiable Instruments Act (XXVI of 1881), 83. 35, 
b2—Hvidence Act (I of 1872), s. 92—Endorsement of 


. negotiable instrument—Oral evidence, whether can be 


given to prove that 
or excluded, , 
, Itis open to the endorser of a negotiable instrue - 
ment to prove that the endorsee had agreed orally 
that he will recover the amount ofthe instrument 
from the estate of the drawer only. [p. 749, cols 1&2] ` 
Ayyathurat Ayyar v. Sivarama Pattar Karikar (3), 
Thakursey Hansraj v. Kishendas Rewachand, (4) and 
Central Bank of India Lid. v. Nadirshaha Metha (5) 
relied upon, : 
Per Rupchand, A. J. C.—A bill or note is required 
by law to be in writing, and so the supervening con- 
tract. thereon, such as acceptance or endorsement. 
It, therefore, follows that the contracts between the 
immediate parties to them are subject to the ordinary 
rule as to written contracts, A contract by 
an endoser of a bill or note, however, stands ona 
different footing. , It is not fully expressed’ in Writing. 


liability of endorser was limited 


` on the document itself and certain terms are affixed 


, to it either by the Law Merchant or by Statute. There 
is, therefore, more room for admission of parol evi- 
dence asto what is the contract represented by the 
transaction. Where the endorsement is silent, it 
undoubtedly raises a prima facie presumption of 
law that the liabilities, inter se, of successive endorsers 
are that every prior endorser must indemnify a sub- 
sequent one. But this is ‘only a presumption and not 
an express term of the contract reduced to writing. 
And, therefore, the rule as to exclusion of parol evi- 
dence crystallized in s. 92-of the Evidence Act does 
not apply ([p. 749, col. 2; p 750, col. 1.] 

Foster v. Jolly (6) and Macdonald v. Whitfield (7), 
relied upon. 


. ` Application to revise the judgment and 


decree, dated the I4th July, 925, of the 
Small Causes Court, Karachi, a 


746 


BUNDHRUI GORISHANKER u, ABIGAIL. 


[105 L ©, 1927} 


Mr. Gulabrat Nihalchand; for the Appli- the endorsement, to exclude hia liability 


cant. j 
Mr. Javhermal Vilaitrai, for the Oppo- 


nent, NE 
JUDGMENT. 

Lobo, A. J. C.—The opponent No. 2 
in this revisional application was the holder 
ofa pro note-for Rs. 350 executed in his 
favour on 25th November, 1922, by Hlija 
Tsaac deceased husbgnd of opponent No. 1. 

On 20th December, 1924, opponent No. 2 
endorsed the said pro-note to the applicant. 
The translation of the body of this endorse- 
ment reads as follows: 

“This pro-note sold to Thakur Sunderji 
Gourishanker after receiving Rs, 85U 
(rupees three hundred and fifty in cash)”, 
a is signed by opponent 

0, 2. 

It is not disputed that-at the time of the 
endorsement above referred to Elija Isaac 
was dead ‘and his legal representative, his 
widow opponent No. 1, had expressed his 
inability to pay. 

On 6th January, 1925, the applicant sued 
the opponents, in the Court of Small 
Causes, Karachi, for recovery of the amount 
of the pro-note. As against opponent No. 1 
the suit proceeded ex parte. The opponent 
No. 2who appeared pleaded in the first 
place that he had received only Rs. 175 from 
the applicant when he endorsed the pro- 
note in his favour, and in the next that the 
applieant had orally agreed to recover the 
amount of the pro-note from the estate of 
the deceased drawer only. He contended 
that it was open to him (the opponent) to 
establish by evidence both these pleas. 
The learned Judge of the Oourt of Small 
Causes recorded evidence on both these 
pleas and finding in favour of the opponent 
No, 2 dismissed the suit with costs as 
against him. l 

Against this decision the applicant has 
come in revision. There can be no ques- 
tion that oral evidencé was admissible to 
prove that the actual consideration was not 
Rs. 350 as recited in the endorsement 
but Rs. 175 as alleged by the opponent 
No. 2. The point, however, urged on appli- 
cant’s behalf is that the learned Judge 
erred in Jaw in permitting the opponent 
No. 2 to prove the applicant's alleged agree- 
ment not to recover on the pro-note except 
from the estate of the deceased drawer. 
Now, under,s. 52 of the Negotiable Instru- 
ments Act, 16 is open to the endorser of a 
negotiable instrument, by express words in 


~ 


thereon or to makeit contingent on the 
happening of a specified event, Bection 35 
provides that “In the absence of a contract 
to the contrary, whoever indorses and de- 
livers a negotiable instrument before matur- 
ity, without, in such endorsement, ex- 
pressly excluding or making conditional 
his own liability, is bound thereby to 
every subsequent holder, in case of dis- 
honour by the drawes, acceptor or maker to 
compensate euch holder fot any loss or 
damage caused to him by such dishonour, 
provided due notice of dishonour has been 
given to or received by, such endorser, as 
hereinafter provided,’ < 


The second paragraph of the section 
reads “Every endorser after dishonour is 
liable as if on an instrument payable on 
demand,” 


It has been argued, relying. .on s. 35 of 
the Negotiable Instruments Act, that the 
opponent having failed to exclude or limit 
his liability in the endorsement as provided 
by s. 52 he cannot be heard to set up or 
prove any agreement excluding his liability. 
The answer to this argument is furnished by 
s. 35 itself, the opening words whereof are 
“in the absence of a contract to the con- 
trary.” The provisions of $. 52 are merely 
enabling or permissive, they do notin any 
manner control or limit the provisions of 
s. 35; and, therefore, even if an endorser does 
not avail himself of the provisions of s. 52 
and exclude or limit his liability in the 
endorsement itself, he may still under s. 33 
prove a contract to the contrary. But it 
has been contended further that in this 
particular case the endorsement of the pro- 
note by the opponent was after dishonour, 
that it is the second paragraph ofs, 35 which 
is, therefore, applicable, and that the open- 
ing words of the section “in the absence of 
a contract to the contrary’ do not apply to 
or control the provisions of the second 
paragraph of the section. No authority has 
been quoted in support of this ccntention, 
and it appears to me that it is entuely un- 
warranted whether by the wording of the 
section itself or by any of the recognised 
canons of construction. The questicn, how- 
ever, arises whether an endorser can be 
permitted to adduce oral evidence in proof 
of such a contract to the contrary, Under 
the English Lawtle decisions are notuniform 
andthere would appéar to be acontroversy as 
to whether oral evidenceis admissible, vide 


ioe ty 
e 


(1051. O. 1927]. 


the case of Pike v. Street (1) and Abrey v. 
Crux- (2) réferred to in-Byles on Bills, 18th 
Edition, page 102. -In India the point 
has to be. determined’in the light of the 
words of s. 92 of the Evidence Act. Under 
that section oral evidence varying etc., ` 
a written contract is excluded only. when. 
the terms of such a contract have been 
reduced to the form of a document. Even, 
therefore, if .an indorser by the fact of his 
endorsement makes himself a guarantor for 
payment of the amount of.the instrument, 
if it be not paid according to its terms by 
the maker or acceptor-as the case may be; 
this contract of guarantee can with refer- 
ence to the endorsement in this case in no 
sense be said to be reduced to.the form of 
a document so as to excludeoral evidence to. 
vary it. This was the view taken by Mr. 
Justice Phillips of the Madras High Court 
in the case of Ayyathurai Ayyar v. Siva- 
rama Pattar Karikar (3). In our own 
Court: Rupchand, A. J. ©.. in the case of 
Thakursey Hansraj v. Kishendas Rewachand 
(4) held that evidence was admissible to 
‘show the circumstances under which the 
endorser in that casé had éndorsed a pro- 
missory note “as the whole of the contract. 
between the parties had not been reduce” 


2 7 OM pa Sego i < 
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ed: to writing to so as to exclude evi-`. 


dence of its terms unde 
dence. Act.” - 


In a later case, Central: Bank. of India 
Lid. v. Nadirshuha Metha (5), Rupchand,- 
A. J. C.; has indeed held-that in a suit on 
8 joint and several promissory note payable 
on demand executed by A.and:-B, A cannot’ 
give oral evidence to prove a contemporane- 
ous oral agreement with the plaintiff- 
whereby the plaintiff agreed to recover the. 
amount under the note in the first instance 
from B; but this case is entirely distin- 
guishable. No question of an endorsement 
arose in that case, and the party whd sought ’ 
to adduce-oral evidence which directly con- 
tradicted the: agreemént- in writing con- 
tained in the: promissory note was one of: 
the executants thereof. u Wi 
In the present case Iam of opinion that 
oral evidence of the‘‘agreement set. up by’ 
the opponent was’ admissible under. the: 
second proviso to s. 92 of- the “Evidence” 
(1) (1828) M. & M226. 
(2) 870) 5 U. P. 37; 39 L. J-C. P. 9; 21 L. T. 377; 
18 W. R: 63. . . | 

(8) 382 Ind. Cas, 233.. Sae ANG 

(4) 16 Ind. Cas. 282; A. I. 1925 Sind 9, 

(5) 79 Ind, Gas, 445; A: I, R, 1994 Sind 13, 


rs..92 of the Evi- 


` 
Ld 


, agreed tò pay, jointl 
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Act. It was evidence -f'a separate oral 
agreement -as to a.matter on which the 
endorsement on the promissory note was» 
silent and which was not inconsistent with 
its terms. 

This revision application must, there- 
fore, fail and I: would - ace rdingly dismiss 
it with’ costs, - l b 

‘Rupchand, A. J. C.—I concur. A 
bill or note is required by law to be: 
in writing, and so the supervening con- 
tracts. thereon such as acceptance or en- 
dorsement.' It, therefore, follows that the 
contracts of the immediate parties to them 
are subject to the ordinary’ rule ‘as: to- 
written contracts, A broad distinction’ 
must,‘however, be drawn between a term ‘of’ 
a- contract: expressed in writing and that’ 
annexed to it by operation of law. The : 
former may not ba varied by parol evi- 
dence except in certain limited and’ well- 
recognised instances. l 

_A maker of the note is, however, not'per- . 
mitted to plead that the promise, made: by” 
him, to pay the amount, due on the bill or 
note was contingent or conditional, Every’ 
bill or : note contains two things, value 
elther expressed or implied, and a contract’: 
to pay at a specified time; and as‘stated’ by 
Parke, B, in Foster v. Jolly (6): = ee 

The general rule is, that the maker is at 
liberty to contradict: the value as: between’. 
himself and the party to whom he gave the. 
note; but he is not at liberty to contradict: 
the express contract to pay, at a ‘specified 
time.” 7 pe ee 

It is, therefore, not open to the maker 
to say that-his promise-to pay: was contin- 
gent on the happenin g of an event or others 
wise conditional on the happening-of some’ 
event which might never happen as this 
would be a clear contradiction of the con-- 
tract contained in the note. i ; 

The case of “Central Bank . 
Lid. v. Nadirshaha Metha (5) was 
two joint makers of the note who 
in express- terms contained in 


of India ` 
a case of 
had both, - 
the; note, 
y and severally, the: 
and- one of the. pro- 
ve by oral evidence. 
e note ‘only as: surety: 
Or, in other words, he 

C t though by the ex- . 
p-ess written terms of the note ke had 

rendered himself liable as a principal’ 


(6) (1835) 40 R. Ry 685 at p, 689; 1è, M, GR, 703: 
lad Bx, 05; 5 Tyr, 230; 1408. R. 1209; 1 ‘Gale 


amount of the note, 

misees wished to pro 
that he had joined th 
of his--co-executant, 
wished to prove-tha 
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of the note on demand, the contract. be- 


. tween him and the plaintiffs was different, : 


that he wasnot primarily but collaterally 
liable, and that he was not bound to pay, 
.on demand, until and unless his co-exe- 
‘cutant, who. was according to him the 
principal debtor, had made default. I held 
that it was not permissible to lead oral 
evidence. | o, 

The contract, by an endorser ofa bill or 
note, however, stands on adifferént footing. 
It is not fully expressed ina writing on the 
document itself, and certain terms are said 
to be affixed to it either by the Law Mer- 
chant or by Statute. -There is, therefore, 
more room for admission of parol evidence 
as to whatis the contract represented by 
the transaction. l 

Where:the endorsement is silent, it un- 
doubtedly raises a prima facie presump- 


‘tion oflaw that the liabilities, inter se, of- 


successive endorsers are that every prior 


endorser must indemnify a subsequent one. 


But this is only a presumption and not an 
express term of the contract reduced to 
Writing. And, therefore, the rules as to 
exclusion of parol evidence crystallized in 
` B. 92 of the Indian Evidence Act does not 
apply. 
such presumption may in the absence of 
any other well-recognized rule of law or 
statutory provision in that behalf be rebut- 
ted ‘by parol .évidence. 


In Macdonald v. Whitfield (7) the rule of | 


admitting parol evidence as between an 
endorser and his immediate endorsee was 
recognised by the Judicial Committee, and 
it was said thatin that case “the signing 
of the name on the note, by way of endorse- 
ment, in order to induce the Bank to dis- 
count it to the promissor, is not, as between 


endorsers, pars contractus, but is merely the - 


performance’ by them of an antecedent 
agreement” and the.terms of that agreement 
` must settle the liabilities of the parties, 
inter se “irrespective altogether of the 
rules of the Law Merchant, which will 
nevertheless be binding upon them in any 
. question. with parties to the note who. were 
not likewise parties to the agreement’. 

..Thereason why a different rule of the 
Law Merchant has prevailed, where parol 
evidence is offered against a party to the 
pill or note who is not a party to the agree- 
.. ment is apparent, A ‘bill or noteis primarily 


Lali 


1) (1883) 8 A. O, 733 at p, 746; .52 -L, J, P-O. 70; 
ab, ir 440; 39 W. Re 730. | — , 
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negotiable to the knowledge of the parties ` 
to it, and if an endorser fails to limit. his 


‘Jiability in writing on‘the instrument itself 


and thereby enables the endorsee from him 
to transfer it to a holder in due course on the 
implied representation, that the endorse- 
ment was unconditional and unlimited, he 
has to thank himself for it, and of the two 
innocent parties he should suffer. oo 

Section 52 of the Indian Negotiable In- 
struments Act of 1881 permits the endorser 
to limit his liability or to make it condi- 
tional by express words written in his en- 
dorsement, and it-is for him to avail him- 
self ‘of it, if he wishes to safeguard his 
interests, 

- Our attention has been'drawn to s. 35 of 
the Act, and it has been contended that 
this section is an authority for the proposi- 
tion, that the agreement, if any, by an 
endorser, limiting his liability, should be in 
writing. I am not prepared to read, into the 
section, any words to show that it requires, ` 
that, as between immediate parties to the 
endorsement, such an agreement should, 

necessarily, be in writing. l 

This section deals with two different 
points, firstly, the effect of an endorsement 
as between the immediate parties to it and 
secondly, as between the endorser and a sub- 
sequent holder in due course, 

If the endorser fails to exclude or make 
conditional his liability in the endorsement 
itself he is, no doubt, bound to every sub- 
sequent holder to make good the amount 


-of the note or bill, provided he has due 


notice of dishonour thereof, such notice 
being dispensed with where the en- 
dorsement is made after dishonour. But 
such liability arises only: ‘tin the absence of 
a, contract to.the contrary.” 

Section 35 is silent on the point whether 
“the contract to the contrary’ should be in 
writing or not, and for a solution of that 
point, one must look elsewhere. Where an 
endorsement is silent as to the extent of the 
liability of the endorser, there is, to use the 
expression of Lord Ellenborough, no “in- 
congruous parol condition which is attempt- 
ed to be incorporated in the written con- 
tract”, and as between the immediate parties 
to the indorsement, the rule excluding 
parol ovidence enunciated by s. 92 of the 


‘Indian Evidence Act does not apply. The 
-contract to the contrary, referred toin the 


section may, therefore, be proved by parol 
evidence, ~ Co 
Where, however, the dispute is between 


— 
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the endorser and a subsequent holder in 
due course, the rule of the Law Merchant 
referred to by Lord Watson, in Macdonald's 
case (7),in the passage cited above, comes 


into operation and the endorser is éstopped_ 


by his conduct. from pleading an oral 
agreement. 


Ins. 95 cl. (2) of the later English Act - 


the words “in the absence of a contract to 
ths contrary’ do not appear, and yet tte 
general trend of the English decisions shows 
that this clause like tha rest of the Act 
(barring a few exceptional sections of the 
Act) is construed as declaratory of the rights 
of the parties and as not overruling the 


weighty decisions given prior to the Act and 


in no way, enacting that to all intents and 
purposes the endorsement was equivalent 
to an express contract in writing in terms 
of that clause. 
5. 90, cl. (2) of the English Act must be 
read with the implied addition, “prima 
facie as between the immediate parties to 
the Act of endorsement and conclusively as 
to subsequent holder in due course.” | 

So far as s. 35 is concsrnad, a3, shown 


above, it stands on.a firmer footing than’ 


the corresponding section of ths English 


Act, and expressly provided that the liabil-, 


ity of the endorser may be limited. by a 
coniract to the contrary, the nature of the 
proof whereof must depend on other pro- 
visions of the law. l l 

The learned Judge below has relied upon 
my decision in Thakursey Hansraj v. 
Kishandas Rewachand (4), treating it as a 
case of an ordinary endorsement. -I wish, 
however, to point out that, that case was 
slightly different. The’ document, sued 
upon, was drawn by Ain favour of B; on 
the back of it, it bore the signature of C 
and the point in issue was as to the effect of, 
and the object with which C put his signa- 
ture to the document. Parol evidence was 
admitted to prove that C had guaranteed 
the payment. It was not acase of an en- 
dorsement properly so-called within the 
meaning of s. 15 of the Act. 

The parties to the present litigation were 
parties to the endorsement, and as the en- 
dorsement contained no express terms in 
writing to pay any amount to the en- 
<dorsee, parol evidence was rightly admit- 
mied to prove the agreement. This ap- 
mplication, therefore, fails and is dismissed 
with costs, | JH 

P, b, A, Application dismissed, 
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. CALCUTTA. HIGH COURT: 
_ APPEsL FROM ORIGINAL Decree No. 101 
e `  . OF 1925, >. 

'. July 14,.1927, 
Present :—Mr. Justice B. B. Ghose 
; ~ ` and Mr. Justice Roy. 
GULZAR MONDAL AND otHErs— 
PLaiNTIFFS— APPELLANTS 

| | vETSUS ae 

TRAILAKYANATH SAHA AND otHEes— 
DEFENDANTS — RESPONDENTS 


Mortgage—J oint mortgagees—Payment to one,” whe- 
ther valid discharge—Payment to managing co-mort- 


, gagee, effect of—Contract Act (IX of 1872), $. 49. 


The rule that payment to one of several joint 
mortgagees will not operate as a valid discharge as 
regards the others is not applicable where the co- 
mortgagee to whom the payment is made is the 
manager and agent of the others. [p. 752, col. 2. | 

Abdul Hakim v. Adyata Chandra Das (1) and Ray 
Satindra Nath Choudhury v. Ray Jatindra Nath 
Choudhury (2), distinguished. 


; Appeal against the decree of the Sub- 
ordinate Judge, Malda, dated the 8th of 
August, 1924, a 


"Mr. Sarat Chandra’ Mukerjee (with him 
Rabu Indu. Bhusan Mukerjee), for the Ap- 
pellant, 

Choudhuri, Sarat 
Chanara .Roy Choudhuri. and Gopendra 
Krishna Banerjee, for the Respondents, 


v JUDGMENT, 

Roy, J.—This appeal arises out ‘of a 
mortgage suit dismissed by the Subordi- 
nate Judge of Maldah. The plaintiff Gul- 
zar Mondal (who died subsequently) and 
his cousins Sabektulla (the predecessors in- 
interest of the defendants Nos. 4, 5 and 6) 
and Sariatulla (the predecessor of the defena. 
ants Nos. 7, 8,9 and 10)livedin joint mess 
and had joint properties includin g a money- 
lending business ‘which was carried on at 
several places. ` According to the plaint 
Sariat was the sole karla or manager till hig 
death which happened in Baisakh. 1315 
B. E. After his death his son the defend- 
ant No. 4: was selected as the karta “ ag 
he was smart and intelligent.”. It appears 
that he was the karta at Rahanpur. The 
principal defendants Nos. 1 and 2 used: to 
borrow money from the Mondal family, Jn 
1313 B.E. they executed a mortgage- deed 
called a karbarnama in favour of Sariat as 
security for the loans up to a certain 
amount, After Sariat’s death the defend. 
ants Ncs. 1 and 2 executed on Sth Mayh 
1815, corresponding to 18th Jangiery, 198, 
& fresh karbarnama in favour of Gulzar 


(whe, was in-charge of. the. -money-lendin g 


an 
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business at Biswanathpur the family seat) 
and defendant No 4. They were to. bor- 
row to the limit of Rs. 5,00u and pay inter- 
est at 14 per cent. per mensem with annual 
rests. ‘he actual transactions were tc be 
entered in a dastabij and the stipulation 
was that no transaction not entered there- 
in would be taken into consideration. It 
appears that immediately before Sariat’s 
death. when he was ill the business at 
Rahanpur was placed in chargeofa relative 
Sahimaddi Munshi. The defendant No. 4 
thought he was making misappropriation 
and dismissed him. Dissensions started’ 
among the family and there were civil and 
criminal cages in which different members 
seem to have taken different sides. It is 
not clear when the business at Rahanpur 
cameto an end. On the’ last day. of limi- 
tation Gulzar commenced this action for his 
share of the mortgage-debt, viz., one-third. 
It was stated that the karbarnama and 
other papers were in thecustody of defend- 
ant No. 4. Gulzar claimed his share of the 
morigage-debt from the defendants Nos. 1 
and 2 and there was an alternative prayer 
that if they had paid up and there was & 
valid discharge, a decree might be passed 
against defendant. No, 4. The defendants 
Nos, 3 and 3-A were joined as being pur- 
chasers ofa portion of the mortgaged pro- 
perties. The heirs of Sabektulla and 
Sariatulla were also joined and an option 
was given to them to join Gulzar as co- 
plaintifis. The daughters of Sabektulla 
and NSariatulla, viz., defendants Nos. 6, 7 
and 8 on their prayer were transferred to 
the category of the plaintiffs and appa- 
rently accepted the statements in the plaint, 
The defendants Nos. land 2, t. e., the prin- 
cipal defendants and the defendant No. 4. 
the manager at Rahanpur resisted the 
suit and their defence in short was that 
there had been an adjustment of accounts 
andthe debt was paid up by the defend- 
ants Nos. 1 and 2, who got back the karbar- 
nama from defendant No. 4 and also a 
receipt from him. The dastabi) which was 
to be a record of the, transactions between 
the Mondals and the principal defendants 
ig. not forthcoming. The case for the 
plaintiffs was thatit was with defendant 
No. 4; the defence was that it was sent to 
Biswanathpur along with other papers and 
received by Gulzar. In the absence of the 
dastabij the plaintifis relied on the monies 
advanced in 1906 in the time of Sariat and 


a hisab paid to have been made up on, 
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10th Magh, 1315 B. E, and a subsequent 
letter of acknowledgment. The question 
as to how much was actually advanced lost - 
its importance on the plea set up. The 

learned Subordinate Judge held that 

the defendants Nos. land 2 had got a valid 

discharge from defendant No. 4 and that: 
the latter could not be made liable with- 

out bringing a suit for accounts and in this 

view of the case he dismissed the suit. The 

plaintiffs have appealed. 

The learned Vakil appearing for the 
plaintiffs-appellants grounds his claim on 
the argument that one joint mortgagee. 
cannot give a full discharge, when there 
are joint mortgagees. The case of Abdul 
Hakim v. Adyata Chandra Das (1) was quot- 
ed for the principle, that payment to nne of 
several joint creditors does not necessarily 
Gperateaga discharge of the debts in sọ 
far as the other creditors are concerned. 
The principle was affirmed in the case of 
Ray Satindra Nath Choudhury v. ‘Ray 
Jatindra Nath Choudhury (2). The princi- 
ple is not applicable to the facts of the. 
present case. The payment here was to @ 
joint mortgagee but he was also a person: 
who was the manager and agent of all the / 
Mondals. The question really. is whether. 
he could take the money on behalf-of all. 
the co-sharers. The defendants Nos. 1 end: 
2 hada running account, They were to 
take loans which were to be. entered in a. 
dastabij kept by the defendant No. 4 and 
he was to receive the payments. The 
defendant No.4 is described as the mana- 
ger and agent of the Mondals at Raban-: 
pur in the plaint and the statement is re- 
peated in the plaint more than once. It 
was urged that the defendant No 4 work- 
ed under Gulzar’s control and for this argu- 
ment reliance is placed on the written 
statement of the defendant No. 4 that 
‘when the debt was paid up a remission 
was made with the consentof Gulzar. The. 
defendant No. 4 made this statement to. 
show that Gulzar was aware of the payment 
of the debt. It is quite conceivable that. 
Gulzar was consulted. lt would be natural 
for defendant No. 4 to do this but. the 
argument that defendant No. 4 acted under. 
Gulzar and had no autherity beyond a cer- 
tain point is against the plaint. 

The learned Vakil contended that there 


(1) 40 Ind. Cas, 63; 22 O. W.N. 1021. | 
og? et Ind, Gas. 530; 31 CO. W. N. 374; A, I R. 1927 
al, ERD, i 
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e 
was collusion between the contesting de- 
fendants. He referred to the evidence 
given by defendant No. l.in a criminal 
case, on &th April, 1910, wherein he said 
he had paid up Sariat’s loan but he 
also asserted that he had taken a fresh 
loan and he admitted the agreement or 
karbarnama. The learned Vakil then re- 
ferred toaletter from one of the defend- 
ants which goes to show that the contest- 
ing defendants consulted together before 
filing the respective defence. 
. that the Court below allowed the defend- 
ants about a year to file their written 
statements. It isto be regretted that the 
Court was so lax in this matter but people 
may consult each other when they happen 
to be in the same box. During the stress 
of arguments the learned Vakil advanced 
the theory that no payment had been made 
and that the endorsement of payment was 
made on the karbarnama after the suit was 
filed. The suit, as I have said, was filed on 
the last day of limitation. It is inconceiv- 
able why Masinaddin (defendant No. 4) 
should not realise anything from the de- 
fendants Nos. 1 and 2 during the 12 years, 
In the Oourt below, it would appear that 
the suggestion was, that the payment was 
made not in 1317 but in 1318 B.E. and 
that was done by the defendants Nos. 1 and 
2 transferring certain properties to the 
defendant No. 4. The allegation that there 
was collusion does not rise beyond mere 
suspicion. : Even if there was any collusion 
the defendants’ Nos 1 and 2 cannot be held 
liable. They have paid-up to the manager 
and agentand they have got back their 
mortgage-deed fully satisfied. They have 
obtained a valid discharge. | 

It was argued that there was litigation 
between the different members of the 
Mondal family and thatif the defendants 
Nos. l and 2 paid up atthat time to one 
member they did so at their peril. It ap- 
pears that 
that they were being deprived of their 
share in the business and they started 
litigation. Gulzar at that time was on the 
Bide of defendant No. 4. It appears that 


the Police came and locked up the Rahan-. 


pur gaudi but this: was only for a brief 
period. The Police returned the keys and 
the business was resumed. Gulzar himself 
filed an affidavit so late as 17th July, 1911, 


and said so, though-he elleged that they 


had started a fresh. business after the 
dismissal of Sahimaddin, Defendant No. 4 
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remained the manager at Rahanpur and 
nothing was done to remove him from the 
position of the manager which was original- 
ly assigned to him. In this connection it 
may be mentioned that Sariat’s daughters 
subsequently filed an -account suit (viz., on 
24th April,, 1411) against both defendant 
No 4and Gulzar for accounts from Baisakh 
1315 B.E to Aswin 1316 B. E. and the de- 
cree, Ex. I, wasobtained only against defend- 
ant No. 4. The debt®*-under discussion 
does not seem to have formed the subject- 
matter of that suit. . Sariat’s daughters 
may not have been aware ofit. They did 
not challenge the position of the defendant 
No. 4 but wanted accounts from him. The 
defendant No. 4 continued to be the mana- 


ger till July, 1911, and for sometime after. 


Evidence was’ given by a son-in-law of 
Khatija (one of the daughters of Sariat) 
that he warned the principal defendants 
not to pay to one co-sharer but as the 
learned Subordinate Judge points out it 
cannot be believed that he would give a 
warning in 1316 B.E. when. he did not 
marry intothe family till two years after, 
The finding of the learned Subordinate 
Judge that defendants Nos. 1 and 2 gota 
a discharge appears to be unassaile 
able. pony 

There remains the question whether there 
can be a decres against defendant No. 4 
in this suit. The learned Subordinate 
Judge says and we think very properly, 


that the plaintifis-should have brought an 


account suit. The learned Vakil states 
that the time has gone and he refers 
to the fact that defendant No. 4 and 


. Gulzar have realised their shares by bring- 


ing suits on certain bonds. The decrees 
have been filed but we are notin a posi- 
tion to know under what circumstances the 
decrees were achieved. Jt seems difficult to 
believe that the parties never discussed 
among themselves the present debt. It is 
the fault of the plaintiffs that they -have 
delayed so long in bringing this action 
and other remedies are barred. The posi- 
tion being that the defendant No.-4 was 
the manager and karta of the Rahanpur 
gaddi, and it being common ‘ground that 
monies passed between Rahanpur and the 
principal gaddi, the plaintiffs’ cannot suca 
ceed except by anadjustment of accounts 
in properly framed account suit. We, 
therefore, agree with the conclusions arriy-' 
ed ab by the Court below, Thê appeal ig 
dismissed ‘with eosta, There will he two 
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sets of costs, one set for defendants Nos. 1 
and 2 and another for defendant No. 4. 


B. B. Ghose, J.—I agree, A 
A. N. A. Appeal dismissed. 
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BOMBAY HIGH COURT. 
Sroonp CIrvIıL APPEALS Nos. 64 AND 65 or 1925. 
July 20, 1927. 

Present:—Sir Amberson Marten, Kr., Ohief 
Justice, ard Mr. Justice Crump. 
DADA VAKU NIKAM— PLAINTIF — 
APPELLANT 
versus 


BAHIRU HINGU NIKAM— DEFENDANT 
RESPONDENT. ; 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 10-A—Transfer of Property Act (IV of 1882), s. d4 
—Dealing with agriculturist— Oral evidence io show 
real nature of transaction, admissibility of—Ividence 
Act (I of 1872), s. 92—Oral exchange—Possession 
delivered—Part-performance.. 

An agriculturist who-had executed a mortgage in 
the form of a sale-deed subsequently took a reconvey- 
ance of some of the mortgaged items from the mort- 

agee placing him in possession of the remaining 
items. In a suit by the heirs of the mortgagor for 
redemption of these items the mortgagee conterded 
that chey were delivered to him as an owner in 
settlement of the mortgage : 

Held, (1)that having regard to the provisions of 
s. 10-A of the Dekkhan Agriculturists’ Relief Act it was 
open to the Court to enquire into the real nature of 
the transactions between the parties and to hold 
that there was an understanding between the parties 
at the time of reconveyance that the mortgage should 
be treated as extinguished; [p. 755, col. 1.1 

(2) that the-absence of a registered document to 


evidence the transfer of the equity of redemption to. 


the mortgagee did not affect the mortgagee's title as 
the doctrine of part-performance was applicable to 
the case. [p. 756, col. 1.] 

Sandu Valji v. Bhikchand Surajmal (2) and 
pa Musa v. Aghore Kumar Ganguli (8), fol- 
owed, 

Ramanathan Chetty v. Ranganathan Chetty (6), not 
followed. 

Second appeals from the decision of 
the District Judge, Satara, in Appeals Nos. 
142 and 148 of 1925, reversing the decrees of 
the Subordinate Judge at Vita, in Suits 
Nos. 381 and 382 of 1923. 

Mr. J.G. Rele, for the Appellant. 

Mr. G. B. Chitale, for the Respondent. 

JUDGMENT.—These two appeals are 
brought from the decisions of the lower 
Courts in two suits for redemption. In the 
first suit, No. 381 of 1923, the plaintiff sought 
to redeem 86 gunthas of land in Revision 
Survey No, 242, In the second suit, No. 
382 of 1923, he sought for redemption of the 
whole of ee Survey No,.95. The 
decision of the Court ef first instance was 


DADA VAKU NiKAM V, BAHIRU HINGU NIKAM, ` 


[105 T. ©, 1927] 


fhat the plaintiff was entitled to redeem 
both these properties, but as the amount, 
on taking the accounts under the Dekkhan 
Agriculturists’ Relief Act,had been fully 
paid off, he could redeem without further 
payment. The District Judge in appeal 
took a different view. He held that by 
virtue of an arrangement made in the year’ 
1910 the plaintif was not entitled to re- 
deem. l 

The nature of the transactions between 
the parties has been fully set out by the 
learned District Judge. It appears (puttin g 
the matter briefly) that there was in 1896 
a document which both the Courts have 
found to be a mortgage, though it is ex- 
pressed to be a sale-deed, by which the 
mortgagor mortgaged to the mortgagee a 
part of Revision Survey No, 242 and a part 
ef Revision Survey No. 252. Following 
upon that, there wasin the year 1900 a 
further mortgage between the same parties, 
whereby the mortgagor mortgaged Revision 
Survey No. 223 and Revision Survey No. 
95. At the dateof the arrangement of 19:0, 
as found by the lower Appellate Court, the 
mortgagor was in possession of these four 
properties. On May 25, 1910, a document 
was executed which isin terms a sale-deed 
whereby the mortgagee purports to convey 
to the mortgagor a portion of Survey No, 
223 and a portion of Survey No. 282, On. 
the face of the documents the position 
would bethat the mortgagor thus became 
the full owner of Survey Nos. 223 and 252, 
while the remaining properties which are 
the subject of the present suits for redemp- 
n remained as security for the mortgage 
debt. - 
_ The learned District Judge held that 
though that was the apparent nature of 
these documents, there was an arrangement 
between the parties whereby the mortgages 
as regards the properties now sought to be 
redeemed must be taken to have been settl- 
ed, He arrived at that conclusion from a 


-consideration of the evidenee in the case 


and from the change ixr the position of the 
parties after the date of that transaction, 
He points cut that after that date the mort- 
gagee entered into posses3ion, and the mort- 


‘gagor relinquished the possession which he 


had as regards the properties now in dis- 
pute. From that he deduced, as also from 
the oral evidence in the case, the arrange- 
ment which he has held proved. 

We have been invited to consider when 


.ther it was open to the learned District 


- 
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Judge to come to the conclusions so stated. 
Some argument has been advarced based 
upon s. 10 A of the Dekkhan Agriculturists’ 
Relief Act. Now, as I understand the 
scope of s, 10-A it is this, that while or- 
dinarily oral evidence would be excluded 
by a written document by virtue of s. 92 
of the Indian Evidence Act or of any law 
for the time being in force, yet in cases 
where the Dekkban Agriculturists’ Relief 
Act applies, that barceases to operate, and 


the Court can make inquiries the bar of’ 
statutory prohibition no longer existing. - 


Therefore, whether apartfrom the Act the 
District Judge could go behind the docu- 
ments or not, having regard tos. 10-A it 
was certainly open to him to inquire into 
the real nature of the transactions between 
the parties, and to hold that as regards the 
sale-deed of 1910 there was an understand- 
ing that asa partof the transaction the 
mortgages with which we are now dealing 
should be extinguished. 

The scope of s.10-A has been considered by 
this Court in Gopal Parshottam v. Morar 
Panja (1), and it has there been held thatthe 
words “ any Other law for the time being in 
force’ must be read as ejusdem generis with 
the preceding words which refer tos. 92 of 
the Indian Evidence Act, and that,therefore, 
that section cannot be invoked in oppo- 
sition to the provisions ‘of the Indian 
Registration Act, which make the regis- 
tration of a document compulsory, But, 
however, that may be, itis unnecessary to 
consider that aspect of the matter. All 
that is sought to be done in the present 
case is to inquire into the real nature of 


the transactions and to decide the suit in- 


aceordance with such determination. It is 
unnecessary to hold thats. 10-A of the Dek- 


khan Agriculturists' Relief Act which is. 


in the nature of adjective law was intended 
to override the substantive provisions of the 
Indian Registration Act and the Transfer of 
operty Act. 
pn that brings me to the second point 
which has been urged in thiscase, It is 
suid that itis not possible for the equity 
of redemption which in this case must be 
_ taken to be worth more than Rs. 100 to be 
transferred from the mortgagor to the 
mortgagee save by a registered document, 
and s. 54 ofthe Transfer of Property Act 
is invoked for that proposition. Though 
the inquiry made by the District Judge 
may disclose the existence of an oral agree- 
(1) 20 Ind. Ons, 249; 15 Bom, L, R. 550, 
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ment to convey the equity of redemption, 
yet it is argued that the oral agreement is 
ineffectual for such purpose having regard. 
to #he provisions of the section cited. But 
the answer to that will, I think, be found 
in the decisionsof this Court and notably 
in the decision of Sandu Valji v. Bhik- 
chand Surajmal (2). That-was a case which 
on the facts was very close to the present 
case, and at page 385* the learned Chief 
Justice (then Martan, J.) remarks as fol- 
fows :— 

“ But there is an alternative way of put- 
ting the defendant’s case. In Mahomed - 
Musa v. Aghore Kumar Ganguli (3) it has 
been held by the Privy Council that in 
effect the English doctrine of part perfor- 
mance as explained in Maddison v. Alderson 
(4) applies in India as being a principle 
of natural justice, viz., to prevent the suc- 
cess of fraud in land transactions. No doubt 
in Mahomed Musa v. Aghore Kumar Gangult 
(3) the documents in question were before 
the date when the Transfer of Property 
Act came into operation. But their Lord- 
ships were fully aware of that fact (see page 
6f) and yet in no way qualified the princi- 
ples which are there laid down, Further, 


“in Bombay that decision has been follow- 


ed in Hira Lal v, Shankar (5) by Sir Norm- 
an Macleod’ and Mr. Justice Shahin a case 
arising in 1916 long after the Act came into 
Operation in this Presidency. No doubt to 
establish the application of that principle, 
it must be shown that the respective par- ` 
ties have so changed their respective posi- 
tions that the change can only be referable 
to the contract alleged.” 

Now, it appears to me that those observa- 
tions apply precisely to the facts found here 
by the learned District Judge. And the 
view which the learned Chief Justice took 
in that case was concurred in by Mr. Justice 


. Fawcett, who also based his decision upon 


the judgment of their Lordships of the 
Privy Council in the case of Mahomed Musa” 
v. Aghore Kamar Ganguli (3) Here, in pur- 
suance of the oral agreement which the 


(2) 75 Ind. Cas. 118; 25 Bom. L. R. 381; 47 B. 621: 
A. I. R. 1923 Bom. 473. i 

(8) 28 Ind. Oas. 930; 42 I. A. 1; 17 Bom. L,R. 420; 
21 C. L, J. 2831; 28 M. L. J. 518; 19 0. W. N. 250; 18 
A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 42 O. 801; 
(1915) M. W. N. 621 (P. 0). 

(4) (1883) 8 A. O. 467; 52 L. J. Q. B. 737, 49 L.T, 
303; 31 W. R. 820; 47 J, P. 821. 

(5) 62 Ind. Cas. 637; 23 Bom, L. R. 506; 45 B, 1170, 
“= Page of 25 Bom, L. R.—[Ed] e 

{Page of 421, A, [Kd] 


‘dismissed. These two 
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District Judge has found, there has been an 
actual exchange of land in 1910 and the 
parties so far as itcan be seen have remain- 
ed in possession ever since that .date wèth- 
out apy question being raised. And thus 
there is scope here also for the application 
ofthe doctrine of part-performance, and, 
therefore, the bar which is seught to be 
placed in the way of ‘the defendants under 
s. 54 of the Transfer of Property Act is in 
reality removed. ° 

Our attention is invited toa Full Bench 
decision of ‘the Madras High Court 
in Ramanathan Chetty v. Ranganathan 
Chetty (6). But as to tbat decision ib is 
sufficient to say that there was so much 
difference of opinion ihat its authority is 
much weakened, and in face of the decision 
of our own Court we are not disposed to 
take the view which prevailed in the Mad- 
ras case. 

Therefore, it appears to us that the learn- 
ed District Judge was right in holding that 
the plaintiff could no longer redeem, and, 
therefore, his suit for redemption must be 
appeals must be 
dismissed with costs, 


A.N A. Appeals dismissed, 
(6) 43 Ind. Cas. 188; 40 M, 1134; 6 L W. 300; 22 M. 
L. T, 178; 33 M. L, J. 252; (1917) M, W. N. 757. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Drosme No. $20 
. oF 1925. ` 
| July ly, 1927, 
- Present :—Mr. Justice B. B. Ghose and 
Mr. Justice Roy. 
. SAROJ BANDHU SIMLAI—Puaintirr— 
APPELLANT 
VETSUS 


MATI LAL GHOSE AND OTHERS— 


DEFEN DANTS— RESPONDENTS. 

Landlord and tenant—Rent payable in kind—Price 
fixed in kabuliyat— Landlord, whether entitled to claim 
value of grain at current market rate—-Choice of tenant. 

Where a sum is fixed as payable, by the tenant in 
lieu of paddy which is to be delivered by him as 
rent, unless there is a strong indication that this 
money value was placed for some other purpose than 
that of giving the tenant a choice either to pay 
‘money or to deliver the paddy, it must be taken that 
the tenant has the choice either to pay money or to 

* deliver paddy as stipulated. 

A landlord cannot generally claim in sucha case 
that the tenant is bourd to pay the market value cf 
the paddy at the @ate of the institution of the suit for 
yent if he does not deliver the paddy as rent in kind, 


. ted. 


MARIYAM HAKIM MOMIN v. BECREÊTARY OF STATE For*rnDia. [105 1. 0. 1927) 


Appeal against the decree of the Addi- 
tional District Judge, Third Court, 24- 
Parganas, dated the 28th of March, 1929, 
reversing that of the Munsif, First Court, 
Baraset, dated the lst of June, 1923. 

Dr Bryan Kumar Mukherjee, and Babu 
Sanat Kumar Chatterjee, for the Appel- 
lant. 

Babus Rupendra Kumar Mitter, Sarasija 
Kanta Palit and Mon Mohan Banerjee, for 


_the Respondents. 


JUDGMENT. 

B. B. Ghose, J.—In this case the 
learned Additional District Judge has held 
that, having regard to the terms of the 
kabuliyat, the money that has been put down 
in the kabuliyat as payable in lieu of 13 
avis of paddy is.payable by the tenant if 
he does not deliver the paddy. . Where a 
sum is fixed as payable, by the tenant in 
lieu of paddy which is to be delivered by 
him as rent; unless there is a strong indica- 
tion thattbis money value was placed for 
some other purpose than that of giving 
the tenanta choice either to pay money or 
to deliver the paddy, it must be taken 
that the tenant has the choice either to 
pay money orto deliver paddy asstipula- 
It cannot generally be asked by ihe 
landlord thatthe tenant is bound to pay 
the present market value of the paddy 
if he does not deliver the paddy as rent 
in kind. In that view, this appeal fails and 
is dismissed with costs, 

‘Roy, J.—I agree. 
~ AN, A Appeal dismissed, 
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BOMBAY HIGH COURT. 
First CIVIL APPEsL No. 16 oF 1926, 
July 28, 1927. 


~ Present :—Sir Amberson Marten, Kr., Chief 


Justice, and Mr. Justice Crump, 
MARIYAM HAKIM MOMIN—PuatntTirF— 
APPELLANT ; 
Versus 
Tar SECRETARY or STATE ror INDIA—- 
DrFen pDaNT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 80— Suit. 
for injunction against Secretary of State— Notice, 
whether necessary—Power of Court to prevent in- 
justice. o. 

Notice under s. €0 of the Civil Procedure Code 
is necessary even in tke case of a suit in which ` 
inter alia an injunction is prayed for. [p. 757, col, 


1. i 
Bhagchand v. Secretary of State for India (1), 
followed, i - ako 3 


— 


r 
* e 
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ships decided that case on its own particular 


e. 

Per Marten, O. J.—There is a principle which has 
sometime been applied by the Chancery Courts in 
England that where an intended defendant proceeds 
to act in such a way as to anticipate a hostile order 
of the Court in an intended suit—the intention to 
bring which he has been given express notice of— 
then the Court on an interlocutory application before 
the trial may direct the defendant to pull down or 
otherwise put the property, the subject of the suit, in 
the same condition as it was before he began to 
anticipate the orders of the Court. [p: 757, col. 2.] 

First .appeal from a decision of the 
District Judge, Nasik, in Suit No. 1 of 
1923, 

Mr. R. G. Pradhan, for the Appellant. 

Mr. P. B. Shingne, Government Pleader, 
for the Respondent. 


JUDGMENT. ; 
Marten, ©. J.—This suit was one 
against inter alia the Secretary of State 


praying for declaration and for cancella- . 


tion Of a certain sale-deed passed by de- 
fendant No. 1 in favour of defendants Nos. 
2 and 3, and for an injunction restraining 
delivery of the property todefendants Nos. 
2and 3. It is common ground that two 
months’ notice under s. 80 of the Civil Pro- 
cedure Code was not given beforethesuit was 
‘brought. The learned trial Judge, in reliance 
on Bhagchand v. Secretary of State for India 
(1) and other decisions of the Bombay High 
Court, held that the case being. one for an 
injunction, the suit was not barred under 
s.80. Those decisions, however. have been 
clearly overruled by their Lordships of the 
Privy Council in the very same case on 
appeal, viz., Bhagchand v. Secretary of State 
(2). That also was a case for a declaration 
and injunction, in which their Lord- 
ships closely examined the grounds for the 
different views taken by the High Courts 
in India, viz., the view taken by the Bombay 
High Court on the one hand and that taken 
by the High Courts of Calcutta, Madras and 
Allahabad on the other. Having -done so, 
‘they clearly held that the view of the High 
Courts of Oalcutta, Madras ‘and Allahabad 
was the right one and should prevail. Con- 
“sequently, they held that s. 80 in that case 
afforded acomplete answer tothe suit, and 
that, therefore, it was unsustainable în 
limine. 

. The learned Pleader for the appellant has 
had thecourage to argue that their Lord- 


-(1) 90 Ind. Cas, 13; 26 Bom. L. R. 1; . A. I. R. 1924 
Bom. 1; 48 B. 87. 


(2) 104 Ind. Cas 257; 29 Bom. L. R 1227; 53 M. L. 


J. Bl; A.I. R. 1927 P.C.176; 25A L. J. 641; (1927) 
M. W. N. 561; 460 L.J. 76; 1 Luck. Cas. 291; 51 B, 


725 (P. O.). 
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facts: that there were no sufficient grounds 
in that case for grantiag an injunction: that 
the converse is the case here: and that ac- 
cordingly what their Lordships described 
as the Bombay view ought still to prevail. 
It is sufficient to say that, in our judgment 
this argument is a hopeless one. Their 
Lordships of the Privy Council have point- 
ed out that if the section is to be amended 
in this manner that i8 for the Legislature to 
do. 6 l l 

_ I may add that should a case arise where 
ing normal suit interlocutory relief by im- 
mediate injunction would be given, but 
which owing tos. 80 it may in future be 
impracticable to obtain, yet there is a 
principle which has sometimes been applied 
in the Chancery Courts, viz., that where an 
intended defendant proceeds to act in such 
a way as to anticipate a hostile order of the 
Oourt in anintended suit—the intention to 


bring which he has been given express ~ 


notice of—then the Court on an interlocu- 
tory application before the trial may direct 
the defendant to pull down or otherwise 
put the property, the subject of the suit, in 
the same condition as it was before he 
began to anticipate the orders of the Court. 
I refer in particular to light and air cases 
where the defendant proceeds to put.on men 
to work day and night in order to runup a 


- building so as to anticipatean interim in- 


junction. Within my own knowledge in 
certain cases the Court has subsequently 
ordered the builder to pull down that 
building so as to restore matters to the 
status quo before he got the notice warning 
him that an injunction would be asked for 
in the Couris. How far that doctrine would 
be applicable if at all in any particular case 
in India I say nothing. I only bring it to 
the attention of practitioners in case there 
‘should be any case of real injustice where 
the hands of the Court may be tied for a 
period of two months under s. 80. The 
present appeal will be dismissed with costs, 

Crump, d.—I agree. I donot think it 
would be possible for their Lordships of. 
the Privy Council to have expressed in 
clearer terms the conclusion that s. 80, if 
applicable, governs any kindof suit what- 
ever be the relief sought. They begin the 
discussion of the matter by setting out the 
two conflicting views. As to the view of the 
other High Courts they say these Courts are 
now agreed in deciding th&t the section 
ought to be strictly complied with and ig 


158 
applicable to all forms of action and to all 
kinds of relief. They then proceed to set 
out the Bombay view that in suits to res- 
train by injunction the commission of s§me 
official act prejudicial to the plaintiff, if the 
immediate result of the act would be to 
inflict irremediable harm, s. 80 does not 
compel the plaintiff to wait two months 
before bringing his suit. Those are the two 
conflicting views before their Lordships of 
the Privy Council, and? they have unambi- 
guously pronounced in favour of the former 
view. ‘They say (page 1242"): “A suit in 
which inter alia an injunction is prayed is 
still ‘a suit,” and that “s. 80 is express, 
explicit and mandatory, and it admits of 
no implications or exceptions,” Had the 
point not been urged before us, I should 
not havefound it necessary to make these 
remarks, but as an attempt has been made 
to argue that the decision of their Lord- 
ships of the Privy Council means something 
else than what appears on the face: of it, I 
thought it well to express my concurrence 
with the learned Chief Justice, 


A, N. A. Appeal dismissed. 
*Page of 29 Bom. L. R, [154] : 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First OivrL AprgaL No. 14 or 1927. 
September 1, 1927. 
Present:—Mr. Macnair, A. J. O. 
ASARAM—PLAINTIFF—APPELLANT 
VErSusS 
DNANOBA AND ANOTHEN—DEFENDANTS— 
RESPONDENTS. 
Interest—Instalment bond--Provision for compound 
interest on instalments—No provision for interest on 
whole sum becoming exigible—Lender entitled to 

simple but not compound interest. 

Courts do not lean to compound interest nor award 
it in the absence of any stipulation to that effect. - [p. 
758, col. 2; p. 759, col. 1.] NY 

A mortgage-bond payable in instalments provided 
that interest was to be paid with each instalment, that 
if there was default of any instalment that instalment 
was to bear compound interest, and thatin default of 
tliree instalments the whole améunt was payable in a 

mp: 

Vaid. that after the whole sum became exigible, 
the mortgagee was entitled to simple interest at the 
rate stipulated for inthe bond, but not to compound 
interest. [p. 758, col. 2] — | 

Mahadeo Prasad v. Dhiraj Singh (1) and Hariv, 
Ramji (2), relied on. ses 

Appeal from a decree of the Additional 
District Judge, Chanda, dated the 26th 
October, 1928, gn Civil Suit No. 2 of 1925, 

Mr. Af. R. Bebde, for the Appellant, 


a ASARTM V., BDNANOBA, 


[105 1, O. 1927 


JUDGMEN T’.—Dnanoba, respondent 
No. 1, exeeuted a mortgage-deed in favour 
of the  plaintiff-appellant. The con- 
sideration was Rs. 4,000 in cash. The con- 
ditions’ regarding re-payments were as 
follows. The debt was to bear interest at 
14-annas percent. per mensem. Theprincipal 
was to bere-paidin annual instalments of 
Rs. 3800 each anda final instalment of 
Rs. 400. The interest accrued-was to be 
paid with each instalment. Ifthere was 
default in payment of any instalment, that 
instalment was to bear compound interest 
at the rate of Rs. 1-8 per cent. per mensem. 
In default of three instalments the whole 
sum became exigible. No re-payment was 
made. The point which I have to decide 
in appeal relates to the interest pay- 
able on the whole sum after it became 
exigible, 

The learned District Judge allowedsimple 
interest at 14-annas per cent. per mensem on 
the principal together with 8-annas per cent. 
per mensem, simple interest, on the accumu- 
lated sum of interest which had become 
due when the whole sum became exigible. 
The plaintiff appealedand his Counsel has put 
forward every possible argument on behalf 
of his client. I have not found it necessary 
to issue notice to the respondents, as, in my 
opinion, the appeal cannot suceeed. 

Admittedly, there is no express stipula- 
tion to pay interest after the whole sum 
became exigible. The condition that de- 
faulted instalments should carry enhanced 
compound interest isa condition by way 
of -penalty and provides only for the 
period during which instalments were 
in arrears but the whole sum was not 
exigible. 


After the whole sum becomes exigible the 
plaintiff is entitled to interest atthe rate 
stipulated for in the bond [Mahadeo Prasad 
v. Dhiraj Singh(1)]. Now, in the bond there is 
noexpressstipulation forcompound interest. 
There is a stipulation by way of penaliy 
which comes into force as soon as there 
is a default, but this is not a provision for 
compound interest, The terms of the main 
contract were such thatit was not neces- 
sary to embody any condition for com- 
pound interest: as soon as there was a 
default the parties were governed by epecial 
provisions. The Courts do not lean to 
compound interest, nor award it in the 


1) 77 Ind. Cas. 122; 44 A. 772; 20 A. L, J. 752: A. 
Lf F 1935 A, 4 á ` 
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absence of stipulation [Hari v. Ramji (25,1 
There is no clear stipulation for compound 
interest: only simple interest can, therefore, 
be awarded. = AH 

Itis urged that the advance was for 


cash and the rate of interest was low. But. 


these circumstances by themselves do not 
justify readiuginto the bond a stipulation 
for compound interest. The question whe- 


ther simple interest at the original rate is- 
reasonable compensation for breach of the. 


contract does not arise, as mortgage-deeds, 
such as the one under consideration, are 
interpreted as evidencing a contract for 
interest after the breach. The lower Court 
has passed a decree forsome interest in 
addition to the interest at 14-annas per cent. 
per mensem on the principal-for the period 
succeeding the date from which the whole 
amount became exigible. I, therefore, 
dismiss this appeal without notice to the 
respondents, 
G. R. D, 


A. N. A. 
'9) 28 B. 371 at p. 377; 6 Bom. L. R. 307, 


Appeal dismissed. 


l BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SvIr NO 761. 
oF 1927. 
June 1, 1927. 
Present :—Mr. Justice Blackwell. 
J. B-PETIT— PLAINTIFF 


versus ose 


THe MUNICIPAL CORPORATION 
or BOMBA Y—DEFENDANT, 


Meetings—Vote—Exercise of judgment, whether 
necessury—Casting vote in accordance with drawing 
of lots, validity of--Bombay City Municipal Act (III 
of 1888), ss. 86 (q), 87—Election of President—Regula- 
tion for election by process of elimination, validity 
of—‘Majority, meaning of. 

The givingofa vote does not necessarily involve 
the exercise of judgment at all; it involves merely 
the expression or intimation of a wish or choice. 
That wish or choice may be actuated by judg- 
ment; but it may also be actuated by mere whim 
or caprice. The method by which the wish or choice 
is arrived at is wholly immaterial, so long as the per- 
son upon whom the duty of giving the vote is cast 
expresses or intimates his wish or choice, however 
arrived at. [p. 761, cols. 1 & 2.] 

A presiding authority entrusted withthe duty of 
giving a casting vote may allow his choice to be 
determined by the drawing of lots. He is not bound 
to exercise his judgment. [p. 761, col. 2.] 

Section 36 (q) of the Bombay City Municipal Act 


does not in any way fetter a presiding authority as 


to the means by which he may make up his mind, - 


- 


Y. B. PETIT 0, MUNICIPAL CORPORATION, BOMBAY, 


758 


whether by exercising his judgment, consulting ~a ~ 
friend, spinning a coin, drawing lots or otherwise, 
before intimating his preference for or choice of one 
candidgte or another. [ibid.] 

‘A presiding authority cannot be held to have failed 
to exercise his judgment when by reason of thè 
equality of the merits of the candidates or for any 
other reason he finds himself unable to choose be- 
tween them and assists himself in choosing between 
them by drawing lots. [p. 761, col. 2; p. 762, col. 1.) 

In re Hopper (1), relied on. 

A regulation enabling the question of the appoint- 
ment of the President to be determined by a process 


‘of elimination of candidatés by successive ballots 


until one of them obtains an absolute majority, the 
question of elimination itself being decided by a 
majority of votes, does not contravene the provisions 
of s. 36 (q) of the Bombay City Municipal Act and ig 
not ultra vires. [p. 762, col. 2.] 

The word ‘majority’ ins. 36 (g) 
means an ‘absolute majority’ and not a bare majority. 
[p. 762, col. 2; p. 763, col. 1.) 


Sir Chimanlal Setalvad (witb him Mr 
Munshi), for the Plaintiff. 

Messrs. Bahadurji and Daphtary (with 
him Mr. F. J. Patel), for the Defendant. 


JUDGMENT .—This is a suit to ques- 
tion the validity of the election of the 
second defendant to the office of President 


of the Municipal Corporation of Bombay. 


The issues raised are as follows:— 

(1) Whether- the regulations for . the 
appointment of the President of the Cor- 
poration made on March 28, 1927, are ultra 
vires ? es 

(2) Whether, after announcing the result 
of the drawing of lots the Chairman said 
that he gave his casting vote for the 
second defendant ? 

(3) Whether, if the last issue is answered 
in the affirmative, the Chairman thereby 
ean be deemed to have given a valid cast- 
ing vote? 4 = 

(4) Whether the appointment of the 
second defendant.as President of the Cor- 
poration is-valid ? | 

(5) Whether, if issue No. 1 is ‘answered 
in the affirmative, or issue No.2 in the 
negative, the plaintiff is entitled to the relief 
claimed in para. (b) of the plaint, 

The appointment of President of the 
Corporation is governed by s. 37 of Bombay 
Act III of 1888. Sub-section (1) of that sec- 
tion is in the following terms: 

“The Corporation shall, at their first meet- 
ing in each official year, appoint one of 
their own number to be President until the 
first meeting of the Corporation in the next 
following official year, unless the Couneillors 
in the meantime retire from office, and 
then until the day for retirerfent;” 


of the said Act | 
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.Bection 36 of that Act provides: — - 

“The Corporation shall meet for the 
despatch of business and shall from time 
. to time make such regulations with réspect 
to the summoning, notice, place, manage- 
ment and adjournment of such meetings, 
and generally with respect to the mode 
of transacting and managing the business 
of the Corporation as they think fit, subject 
to the following conditions :—” 

The only conditio to which it is neces- 
sary to refer is condition (q), which reads 
as follows:— 

“Every question other than the question 
whether the standing-committee or the 
Commissioner shall be permittedto bring 


urgent business before a meeting without 


notice, shall be decided by a majority of 
votes ofthe Councillors present and voting 
on that question, the presiding authority 
having a second or casting vote when there 
is an equality of votes.” 
The facts not in dispute are as follows. 
On April 1, 1927, a meeting of the first 
- defendant Oorporation was held to elect a 
President. Mr. R. M. Chiney was elected 
Chairman under the provisions of s. 36 (Q) 
of the above-mentioned Act. There were 
four candidates for election, namely, the 
laintiff, the second defendant, Mr. J.B. 
oman Behram; and Mr. L. R. Tairsee. 
Mr. Tairsee withdrew his candidature. In 
the first ballot taken the three other 
candidates obtained votes as follows: the 
plaintiff No, 36, the second defendant No. 31, 
“Mr, Boman-Behram 30, In accordance 
with certain regulations (presently referred 
to), which had been passed by the defend- 
' ant Corporation on March 28, 1927, Mr, 


Boman-Behram’s name was then eliminat-. 


ed, and a second ballot was taken. In 
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that ballot the plaintiff and the second ` 


defendant each obtained 49 votes. 

From this point there is an acute con- 
troversy as to what happened. According 
to the evidence of the plaintiff himself 
Mr. Ohinoy said that 
difficulty in giving his casting vote be- 
cause both the candidates had a very use- 
ful career and that he had, therefore, decid- 
ed to draw lots. 
Mrs. Mackenzie to proceed to pick up one 
envelope from the box in which he had 
placed the two envelopes containing the 
names of the two candidates. Mra Mackenzie 
picked up one envelope, handed it to the 
Chairman, ard he read out the name of 
Dr. Batliwalla. He then said, ‘Dr. Batliwalla 


“he found great- 


He then requested: 


‘of the two candidates, 


_ well-known 
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is elected... There was a certain amount of 
commotion and cheering. Then he beckoned 
bim to come over and take the chair. 
The Ohairman did not say that he did 
not propose to give his casting vote off- 
hand. After reading the name of Dr, 
Batliwalla from the slip, the Chairman 
did not say that he gave his casting vote 
in favour of Dr. Batliwalla.” 

Onthe other hand, according to the 
evidence of Mr. Chinoy, when he found 
that there was a tie he sent for the records 
and ascertained 
that they had both been members of the 
Corporation for about the same period, 
namely, about twenty-three years. He 
then put aside all party feeling, and 
considered the candidates on their merits, 
and formed theopinion thateitherofthem was 
equally fitto fill the position of President. 
He thereupon told the meeting that as both 


‘candidates were eminent members of the 


Corporation and had each rendered valuable 
services, he found it difficult to make any 


distinction between them, that he did not 


propose to give his casting vote off-hand, 
but would draw lots and would givehis 
casting vote according to the result of 
the drawing. He then asked Mrs. Mac- 
kenzie to draw lots, and when the lots were 
drawn, and the nameof the second defend- 
ant came up, he shouted'Dr. Batliwalla,"’ 
“Then,” he said, (to quote his exact words) 
“there was'a lot of cheering and clapping 
andjapplause from all sides. I stopped for 
a couple of seconds to see if the noise 
would subside. Then thé Secretary just 
reminded me that: ‘Sir, you have got to give 
your casting vote as usual,’ He said soto. 
me in awhisper. In the meanwhile Dr. 
Batliwallawas congratulated and garlanded 
and I had to say and I| did say that ‘I give 
my casting vote to Dr. Batliwalla.’ I had to 
say it althoughthe noise was going on,and I 
did say itb.” l l 

In this dispute upon the facts I have 
no hesitation whatever in accepting the 
evidence of Mr. Chinoy. He is the person 
who knows best what he said upon that 
occasion. He impressed me as an absolute- 
ly fair-minded man. In a position of 
difficulty, (it being, as he said. perfectly 
that he belonged to Dr. 
Batliwalla’s party), I am satisfied that he 
did his best to decide between two candi- 
dates, and finding himself unable to draw 
any distinction. between them on - merits, 
he drew lots inorder to enable him to 


-o s 
~ 
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give his casting vote impartially. I Rave 
no reason to suppose that he would give 
me any account of what he said “other 
than a true account. I am satisfied that 


he remembered accurately what he said. ' 
I find as a fact that he stated that he 


did not propose to give-his casting vote 
off-hand, but would draw lots and would 


give his casting :vote- according to the 


result of the drawing. I also find as a 


fact that after the lots -were drawn, and he 


had announced Dr. Batliwalla’s name, he 
said that he gave his casting voteto Dr. 
: Batliwalla, and declared him elected. 

[His Lordship then discussed the evidence 
and proceeded:—] I answer the second issue 
in the affirmative. ; 

It was, however, contended that even if 
the second issue were answered in the 
affirmative the Chairman cannot thereby 
be deemed to have givena valid casting 
vote. It wasargued that the giving ofa 
casting vote involves the exercise of 
judgment, and thata casting vote given 
according to theresnlt of the drawing of 
lots was an election by chance, and not by 
vote, and was, therefore, invalid. No 
authority was cited in support of this con- 
tention, and I do not agree with it, 
In Webster's Dictionary the word “vote” is 
thus defined :— 


“A wish, choice, or opinion, of a person - 


or a body of pergons, expressed in 
some received and authorized way, as 
by a ballot or viva voce; the formal 
expression of a wish, desira, 
ference, or choice, in regard to any measure 
proposed, espacially, where the person 
voting has an interest in common with 
othars, eithsr ia electing a person to offize, 
or in passing laws, rules, regulations, ete., 
a suffrage; also, the right tosucha wish, 
choics, or expression of will.” . | 

In Murray’s New Oxford Dictionary it ia 
defined as:— 

“An indication,{by some approved method, 
of one’s opinion or choice on a matter 
under discussion; an intimation that one 


approves or disapproves, aczepts or rejects . 


a proposal, motion, candidate. for office, 
or the like.” ` | 
In Wharton's Law Lexicon it is defined 


“Suffrage, voice given.” 


In my opinion the giving ofa vote does - 


not necessarily involve the exercise of judg- 
ment atall; it involves merely the expres- 
sion or intimation of a wish or choice, 


‘wish or choice is arrived at is 
.Judgment wholly immaterial, so long as 


will, pre- . 
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That wish or choice may indeed be actuat- 
ed ‘by judgment; but it may also, as it 
seems to me, be actuated by mere whim 
or taprice, The method by which the 
in my 


the person upon -whom the duty of giving 


the vote is cast expresses or intimates his 


wish or choice, however . arrived at. It 
was pointed out on behalf of the plaintiff 
that in certain casesof equality of votes, 
where the addition of a vote would 


-enable a candidate to be declared to 


be. elected, the Legislature has laid 
down (as in s. 28 (h) of Bombay. ‘Act 
III of 1888).that the determination of the 
person to whom such additional vote shall 
be deemed to have been given shall be 
made by lot. That is quitetrue. It was 
argued from this that where the Legislature 
intends adecision to be-by lot it says 
so, and that wherea Ohairman is entrusted 
with the duty of giving a casing vote, 
he must exercise his judgment, and not - 
allow his choice to be determined by the 
drawing of lots. It was contended that 
the giving of a casting vote presupposes the 
exercise of volition, and that the leaving 


-of a decision to chance negatives volition, ~ 


In my judgment this argument is entirely 
fallacious, Inability to leave a decision to 
chance, if a man so willa, seems to me to be - 
the negation of freedom of choice. J, there- 

fore, decline to hold that the Legislature has | 
in 8. 36 (q) of the Act in any way fettered 


‘the presiding authority as to the means 


by which he may make up his mind, 
whether by exercising his judgment, con- 
sulting a friend, spinning a coin, drawing 
lots, or otherwise, before intimating his 
preference for or choice of one candidate 
or another. 

If, contrary to my opinion, the giving of 
a.casting vote does involve the exercise of 
judgment, then I hold upon the evidence, 
that: Mr. Ohinoy did exercise his judgment. 
in considering the respective merits of the 
two candidates, and’ by reason of their 
equality of merit according to his judg- 
ment found himself unable to choose 
between them. In these circumstances I 


“am of opinion that he was entitled to assist 


himself in choosing between them by draw- 
ing lots. In this connection I think that- 
reference may usefully be made to the 
position which has sometimes arisen where 


two arbitrators, upon whom is cast the 


duty of naming an Umpire, have each 
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agreed that the Umpire named by the other 
was a fit person, but not being able to 
agree as to which of their respective 
nominees‘ should be appointed, they ‘have 
decided the choics by lot. It has been 
held that the appointment of an Umpire 
by such means in such circumstances was 
valid. Sse In re Hopper (1), where the 
cases are reviewed. I answer the third issue 
in the affirmative. 

It was further contented on behalf of the 
. plaintiff that the regulations for the appoint- 
ment of the President of the Corporation 
made on March 28, 1927, are ultra vires. 
Those regulations are to be found in Ex. B 
and therelevant paragraphs are 9—12. Those 
paragraphs arein the following terms:— 

(9) “If there are only two candidates, then 
the ona who gets the larger number of 
votes shall ba declared elected.” 
= (10) “Ifthere are more than two candidates 
the candidate who gets the least number 
of votes shall be eliminated and votes 
taken again for the remaining candidates. 
This process shall be continued until there 
are two candidates left.and then the one 
who gets more votes shall be declared 
elected. 

(11) “If at any ballot, the number of 
votes obtained by a candidate, including 
the casting vote of the Chairman, exceeds 
the total of the votes obtained by all the 
other candidates, he shall be declared elect- 
ed.” 


(12) “If at any ballot, the total of the votes 
secured by two or more candidates is less 
than the number of votes of a candidate 
immediately above them, they shall be 
eliminated before the next ballot is taken.” 

It was argued that, inasmuch ass, 37 of 
the Act requires the Corporation to appoint 
one of their number to be President, 
the appointment was a question falling 
within s. 36 (q); that s. 38 (q) provides 
“that every question (with certain immate- 
rial exceptions) “shall be decided by a 
majority of votes of the Councillors present 
and voting on that question”; that major- 
ity means bare majority; that the 


appointment is one question; that that 
question cannot legally be split up into 
a series of preliminary questions in- 


volving the elimination of candidates; 
snd that where there are more than two 
candidates the only legal method of appoint- 


1) (1867)2 Q. B367; 8 B. & S. 100; 36 L.J, O. B, 
ar i5 L, T 566; 16 W. R, 443. ' Q 
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mantis one ballot, and that the candidate 
polling the largest number of votes is en- 
titled to be declared elected, though he 
may not receive an absolute majority of 
votes of the Councillors present and voting 
on that question. I do not agres with 
this argument. Section 37 (1) of the Act 
provides that ‘the Oorporation shall, at 
their first meeting in each official year, 
appoint one of their own number to ba 
President. © Thesection does not prescribe 
the method of appointmentor in any way 
fetter the decision of the members of the 
Corporation upon this question. The 
method of appointment would, it seems to 
me, be a question to be “decided by a 
majority of votes of the Councillors present 
and voting on that question, “as provided 
by s. 36 (q). The method of appointmert 
was, in fact, a question decided by a 
majority of votes of the Councillors present 
and voting on that question, as appears 
from Ex. 1 to the written statement of 
the defendant Corporation, at a meeting of 
the Corporation held on March 28, 1927, 
when the regulations in question were pass- 
ed. The method of appointment having 
been so decided, namely, in aecordance 
with the regulations, the regulations them- 
selves seem tome to be mere machinery 
for giving effect to the decision of the Cor- 
poration to appoint in accordance with 
the regulations, It was argued that under 
s. 36 of the Act the Corporation can only 
make regulations with respect to the mode 
of transacting and managing the busines 
of the Corporation, subject to the condi- 
tions therein laid down, and, therefore, 
subject to the condition (q); and that if 
the Corporation purported to pass regu- 
lations which enabled the question of the 


- appointment of the President to be deter- 


mined except as one indivisible question 
by a bare majority upon a ballot between 
candidates, however numerous, those regu- 
lations would be ultra vires. In my judg- 
ment this contention is unsound. The 
Corporation having decided the question 
of the method of appointment by the re- 
guisite majority, namely, in accordance 
with certain regulations, I hold that those 
regulations are mere machinery for giving 
effect to the decision of the Corporation 
upon that question, and that the regula- 
tions are intra vires. I answer the first issue 
in the negative. . i 

I am also of opinion that the word 
“majority” ins. 36 (a) of the Act means 
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absolute majority, having regard to the 
fact that the words used are “a majority 
of votesof the Councillors present and vot- 
ing on that question.” 
tionary “majority” is thus défined:— 
‘The greater of two numbers that are 
regarded as parts of a whole or total; the 
number greater than half; more than half 
of any total; also, the excess of this greater 
number, as of votes, over the remainder of 
the total. Sometimes majority is used to 
designate what is more properly called 
plurality. Thus, if in a total ef 95,000 
votes, A receives 50,000, B 30,000, and 
C 15,000; then A receives a majority of all 
(that is, an absolute majority), and his 
majority over his competitors is 5,000 votes 
(that is, the excess overthe total votes of 
C and B). But, if in a total of 95,000 
votes, A receives 45,000, B 30,000, and 
C 20,000 ; then A receives a plurality (that 
is, a total larger than any competitor), 
while his plurality over his competitors is 


15,000 (that is, his excess over B, his high-. 


est competitor), In this latter case A 
does not receive a majority, properly 
speaking. " ; l 

A ‘distinction is here drawn: between 
“ majority " in a strict sense, and “;plural- 
ity. In Murray's Dictionary “majority” is 
defined as :— 

“The greater number or part; a number 
which is more than half the whole num- 
ber; spec. the larger party voting to- 
gether in a deliberative assembly or elec- 
toral body” and “absolute majority” as :— 

“A number of votes received by one 
candidate which is more than half the total 
number polled, or than half the number of 
electors.” . ; f 

I do not myself think. that when the 
Legislature enacted subs. (q) of s. 36 it 
contemplated a ballot between several 
candidates, and a bare ‘majority. If the 
Legislature had contemplated such a case, 
and had: intended the word “majority” to 
mean ‘‘ bare majority’, I think it would 
have used appropriate words such as the 
“largest number of votes.” In my opin- 
ion, the Legislature haviag used the 
- words “a majority of votes of the Council- 


In Webster's Dic--— 
, dent obtains an absolute majority, he shall 


4 
o > 


lors present and voting oa that question,” - 


these words must be construed as meaning 
an absolute majority. Ifthis be the right 
construction of sub-s. (q), then if the regu- 
lations are not mere machinery, but in 


themselves involve questions within the’ 


meaning of pubas, (q), I still think that the. 
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Corporation have complied with the Act. 
The effect of paras. 9—12 of the regulations 
is this, that whenever one of a number of 
candiiates for the appointment of. Presi- 


be declared elected; but that until that 
result is arrived at, thére shall be a process `` 
of elimination, the question of elimination 
itself being in each case decided by a 
majority ef votes of the Councillors present 
and voting on that question. Upon this 
ground also I: answer the first issue in the 
negative, É 

In view of my answers to issues Nos, land 
2, the fifth issue does not arise. ` ; 

After giving.my best consideration to the 
matters in controversy I am of opinion that 
this suit fails,and I dismiss it with ccsts. 

A. N. A, i Suit dismissed, 


CALCUTTA HIGH COURT. | 
APP£AL FROM APPELLATH DFORER No, 842 
i - OF 1925. 
July 20, 1927. 
Present :—Mr. Justice Page and 
Mr, Justice Graham. 
MAHARAJ BAHADUR SINGH op 
BALUCHAR, Disrricr MURSHIDABAD 
 —DEFENDANT— APPELLANT i 
versus . 


Srimati ACHALA BALA DEVI 


= AND OTHERS— PLAINTIFES AND Pro forma 


DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 29, 86, 48, 
49—Suit for value of crops wrongfully attached, cut 
and removed by defendant— Limitation. oo 

A suit for damages representing the value of 
belonging to the plaintiff which were wrongfully 
attached, cut and removed by the defendant ig 
gaverned either by Art. 48 or 49 of the First 
Schedule to the Limitation Act and nob by Art. 29 
or 36. [p. 764, col. 1.] 

Jadu Nath Dandupat v. Hari Kar (1), followed 

Hari Charan Fadikar v. Hari Kar (2), distin- 
guished. se 

Appeal against the decree of the District 
Judge, Murshidabad, dated the 26th of 
January, 1925, affirming that of the Mungif 
Second Court, Jangipur, dated. the. 5th of 
March, 1923. ; 


Dr, Naresh Chandra-Sen Gupta and B 
Urukram Das Chakravarti, for the fae 
lant. A 5 

Babus Charu Chandra Sem and R : 
Mohan Banerjee, for the Respondenta, 4 
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| JUDGMENT. 


IBRAHIM FAZALBHAT #9, JAN MAHOMED RABIM. 
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was effected’, whereas in the case before 


Page, J.—This is an appeal from a him “there is a distinct finding “by the 


decrees of the learned District Judge of 
Murishidabad affirming a decree of the 
learned Munsifof Jangipur. The material 
facts areas follows: The appellant brought 
a suitand obtained a decree, and in execu- 
tion of that decree attached certain stand- 
ing crops, The respondent claimed that 
the land and the crops standing upon it 
belonged to her, and ĝa the 25th of January, 
1919, her claim was upheld. Meanwhile, not- 
withstanding the claim which had been pre- 
sented by the respondent, the sale was held 
in execution of the decree, and the standing 
crops were sold to a servant of the appel- 
lant. The day after the respondent had 
vindicated her right to the crops and had 
obtained an order that the crops belonged to 


her, the appellant himself or by his agents. 


came upon the land, cut the crops, took them 
away, and subsequently took possession of 
the proceeds of the sale. Thereupon, within 
three years of the decision in the claim 
case the plaintiff brought the present suit 
against the appellant and- two of his ser- 
vants in whose name tbe standing crops 
had been purchased for damages represent- 
ing the value of the crops which had been 
cut and removed by the appellant, and she 
obtained a decree in both the lower Courts. 
The learned Advocate who appeared for the 
appellant, if I may say so, had most skilfully 
endeavoured to obtain the reversal of these 
decrees upon the ground of limitation. He 
does not contend in second appeal, and it 
isnot opento him to contend that the 
crops standing or cut did not belong to 
the respondent, but he claims that if the 
claim’ is to recover the crops upon the 
footing that they were immoveable proper- 
ties the plaintiff's cause’ of action is barred 
by Art. 36 of the Limitation Act, and if 
they are moveable properties it is barred by 
Art. 29 of the Limitation Act. I donot 
agree with him, In my opinion, this case 
is governed by either Art. 48 or 49, and 
Jenkins, O. J., in the case of Jadu Nath 
Dandupat v. Hari Kar (1), distinguished the 
case, (upon which the appellant relies), of 
Hari Charan Fadikar v. Hart Kar (2), 
upon the ground that in the latter case the 
- decision proceeded upon the footing that 
“there is nothing to show that they (the 
standing crops) were cut when the distress 


_ (1) 18 Ind, Cag. 258; 17 O. W. N. 308; 17.0. L.J. 
(3) 32 O. 459; 9 O. W. N. 376, | 


Munsif that the crops had been cut and 
being so cut were removed by the defendant.” 


In the present case, the finding of both 


Courts is that the.very next day after the 
claim’ case was decided in favour of the 
respondent the defendant and his agents 
came upon the land and cutand removed 
the standing crops. I agres.with the deci- 
sion of the learned District Judge that the 
present case is governed by the case of 
Jadu Nath Dandupat v. Hari Kar (1), with 
the result that the appeal will be dismissed 
with costs. 

Graham, J.—I agree. 

A. N. A. Appeal dismissed, 
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- BOMBAY HIGH COURT. 
ORIGINAL Civit JURISDIOTION Suit No, 1582 
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July 18, 1927. : 
Present :—Mr. Justice Madgavkar. 
IBRAHIM FAZALBHAT AND ANOTHER 
i —PLA:NTIFF3 
VETSUS 
JAN MAHOMED RAHIM— DEFENDANT. 
Bombay Rent (War Restrictions) Act (II of 1918), 
s. 1 (a) (%i)—Re-consiruction of premises—‘New pre- 
mises'--Landlord's right to fix rent higher than 


‘ standard rent. 


Where a landlord makes alterations to a building 
to such an extent that the identity of the -premises 
is really altered, he is entitled to treat it as new 
premises within s. 2, cl. (a) (ti) of the Bombay Rent 
(War Restrictions) Act, 1918, and to charge rent 
accordingly. 

Chapsi Umersi v. Keshavji Damji (1), Stockham vy. .- 
Easton (2) and Marchbank v. Campbell (3), followed, 

FAOTS.—The plaintiffs purchased 
a building in Bombay, re-constructed 
a wall from its foundation, shifted the 
rooms to make a passage, made a new 
stair case and put up two new privies 
spending about Re. 76,000 in such construc- 
tions. The defendant took a portion of the 
building on rent for Rs. 225a month but 
in a suit for rent pleaded that the stand- 
ard rent of the. premises was only Rs. 57 
per month. l 

Mr. Wadia, for the Plaintiffs. 

Mr. Chagla, for the Defendant. 


JUDGMENT.—[The material portion | 
of the judgment is given below:—] The only 
question which remains is the question of 
law, whether in .this view of the facts, the 


”” spent. 
- and in the view of the law taken in Chapsi 
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premises in suit fell under s. 2, el. (a) (ii) of 
the Rent Act, and whether the standard 
rentof these premises was Rs. 225 or whether 
the plaintiffs are only entitled to come in 
under s. 4in respect of the amount they 
I am of opinion that for the reasons 


Umersi v. Keshavjt Damji (1) and in the 


. unreported decision of Pratt, J., in Tricum- 


das Gordhandas v, Narayanlal Bansilal, ` 


Original OivilSuit No.43 0f1925,and English 
cases such as Stockham v. Easton (2) and 


‘March bank v. Campbell (3) the plaintiffs are 


. entitled to have these premises treated as 


new: premises in respect of which the 


‘defendant had no complaint but submitted 


to have ‘them treated as new premises, as: 
for the matter of that did every other tenant 


as far as record goes with the single excep-: 
tion of one tenant Dr. Moses fora small - 


amount: of rent due for the single room. 
I am of opinion that the two flats occupied 


_asa single flat by the defendant in Novem- 


_ ber 1920 were premises not to be identified 


. extensive alterations. 


with the premises as they stood before the 
wall fell down and before Fazalbhai made 
In other words, the 
identity of the premises changed. In so 
holding I desire carefully to guard myself 


against any judicial decision that a land- . 


lord can by a pretence of substantial altera- 


.. tions deprive tenants of the benefit of 


standard rent. On thè contrary, in view 
of the settled policy of the Rent Act, it is 


_ quite clear that the Courts would not lend 


themselves to any such action but would 
have to be carefully satisfied that the 


. identity of the new premises has been really 
- altered so as to enable a .jandlord to do 
“what he did in the present case, evidently 


? 


without any deliberate act’of evicting the 
old tenant or merely to raise the rent. 

In the result, therefore, the plaintiffs’ 
claim must be allowed and the defendant's 
counter-claim dismissed with costs. 


A. N. A. Suit decreed. 
(1) 60 Ind. Cas. 260; 45 B. 744; 23 Bom. L. R. 133. 


(2) (1924) 1 K. B.52;-92-L. J.K. B. 926; 129 L. T, 


- 762; 21 L. G, R. 652; 39 T. L. R. 472. 


(3) (1923) 1 K. B. 245; 62 L. J. K. B, 137. 


E 
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SIND JUDICIAL COMMIS- 

k - SIONER’S COURT. 

© ORIGINAL Civit Suir No, 236 or 1927, 

| -- February 18, 1927. 
Present :—Mr. Rupchand Bilaram, A. J.C. 
Tue PUNJAB NATIONAL BANK, Lop, 

— PLAINTIFFS 


VETSUS ' 
MULJI MORARJI SUNDERJI AND 
ANOTHER— Dx FEsDANTS. i 
Registration Act (XVI “of 1908), ss. 17 (b), 49 (a), 
(c)—Equitable mortgage, memorandum of, when com- 


, pulsorily registrable—Loan secured by equitable- mort- 


gage—Acceptance of fresh promissory note—Security 
of mortgage, whether lost—Novatio, proof of. 

The fact thata memorandum evidencing an equit- 
able mortgage is contemporaneous with the deposit 


of title-deeds does not per se render the memorandum 


inadmissible in evidence for want of registration or 
prevent evidence being tendered to prove ihe equit- 
able mortgage. 
must in itself purport to create a mortgage of im- 
moveable property and not be a mere record of an 
already completed transaction: [p. 766, col. 2.] 


Acceptance of a fresh promissory note in respect of 


a loan already secured by an equitable mortgage of. 


immoveable property dces not necessarily amount to 
& novatio so as to put an end tothe previous loan and 
to release the said property from suchsecurity and 


‘afford the lender only the security of the said pro- 


missory note. [p. 768, col. 1.] 
Whether there-is a novatio or not depends upon the 


facts of each particular ease., [ibid. 
Alexander Stewart v. Delhi & London Bank Ltd, 


(5), relied upon. 


Mr. Dingomal Narainsing, for the Plainte 
iffs, 

Mr. Kimatrat Bhojrai, for the Defend 
ants. 


JUDGMENT.—This is a suit for re- 


covery.of Rs. 4,19,185 secured by the deposit 
of title-deeds of certain immoveable pro- 
perty by way of an equitable mortgage, 


It is common ground that at the re- 
quest of the defendant the plaintiffs agreed 
to advance him a sum of Rs. 3,C0,U00 (rupees 
three lacs) for the purpose of enabling him 


To be inadmissible, the document . 


. 


to pay off a debt due by him to another . 


Bank—the National Bank of India, Ltd. 
The resolution passed by the Direetors of 
the plaintifis sanctioning the loan is dated 
February 3, 1921. It provides for an advance 


. of a sum of rupees two lacs as a fixed 


loan, and of a sum of rupees one lac as the 
maximum of an over-draft account; The 


: Interest payable on both thesesums was 


fixed at ten per cent. per annum, to be 
calculated with six monthly rests on the 
fixed deposit account and With mcnthly 


-xeste on the.over-draft account, It wag 


=D 


anm 


Pag 


ar 
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‘stipulated that the loan was to be secured 


y the equitable mortgage of the very 
sams property which was then lifewise 
equitably mortgaged with the National 
Bank of India, Ltd. On February 8, 192], 


the defendant availed himself of the loan | 


sanctioned by the plaintiffs. He had to 
pay to the National Bank a sum of 
Rs. 3,36,000. He paid sufficient additional 
money to the plaingifis: to enable them to 
honour a cheque drawn by him in favour 
of the National Bank for Rs. 3,36,000 and 
arranged with that Bank for the transfer 


“ofthe title-deeds of his property to the 
- plaintiffs on their honouring his cheque. 


On that day the plaintiffs gave their 


. Own cheque drawn on the Imperial Bank 
- of India in exchange for the defendant's 


cheque which was duly honoured and 
secured the title-deeds of the property. 


“They also obtained from the defendants 


Ers, 11 and 12 purporting to be demand 
promissory notes for rupees two lacs and 
one laz advanced by them on the two 
accounts in terms of the sanction and also 
obtained a memorandum or confirmatory 
letter Ex. 17 which readsas follows :— 
“With reference to your General Board's 
Resolution No, 11, dated 3rd February, 1921, 


` sanctioning loan over-draft of Rs. 2,00,000 


and Rs. 1,00,000 say rupees two laes and 
one lac respectively to me as per terms 
and conditions stated therein, I confirm 
the said terms, and in pursuance of which 
I have duly executed two demand pro-notes 
for the above amountin your favour and 


have already deposited with you title- 
. deeds of the following property as per 
_ schedule. herein below, by way of equit- 


able mortgage as security for re-payment 
of the amount due to you with interest on 
the said account, | 

mE x Wé bi E 

The parties are not agreed as to the 
order in which the different documents 
were executed by the defendant on that 
day or as to the place where and the 
time when Ex. 17 was signed and harided 
over by the defendant to tbe plaintiffs. 
The plaintiffs’ case is that Ex. 17 was 
executed three or four hours after Exs. 11 


m 


. and 12 were- executed and after the title- 


deeds were secured by them from the 


. National Bank on payment of the debt due 


by the defendant to that Bank. The 
defendant's case is that the handing over 
of the title deeds and the execution and 


handing over of Eze, 11, 12and 17 were 


pimultancous, 


+ 
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The accounts between the parties were 
adjusted from time to time and in responee 
to a demand made by the. -plaintiffs the 
defendant executed on April 24, 1924, 
by way of renewal of Exs. 11 and 12, 
two fresh demand-notes, Exs, 19 and 20 
for Rs. 2,26,972-2-3 and Rs. 1,64,406 8-3 
being the sums then duein respect of 
the fixed deposit loan of rupees two laes 
and the over-draft account of rupees one 
lac respectively. The two accounts do 
not appear to have been operated upon 
since that date and the amount in suit 
represents what is due up to the date of 
its institution on these two loans as prin- 
cipal and interest calculated at the rate 
and in the manner agreed upon. 

The suit has been defended on certain 
technical grounds; the first and foremost 
is that Ex. 17 was contemporaneous with 
the deposit of title-deeds, that it was 
inadmissible in evidence for want of re- 
gistration, and that no other evidence was, 
therefore, admissibleto prove the mortgage. 


Reliance has been placed on Subramonian 


v. Lutchman (1). The whole of this argu- 
ment is based on a misconception of the 
statutory provisions of the Registration Act 
and on an erroneous view of the effect of 
the ruling relied upon. 

For the moment I shall assume that Ex. 17 


was contemporaneous with the deposit of. 


title-deeds. That fact does not per se 
render it inadmissible in evidence for want 
of registration or prevent evidence being 
tendered to prove the equitable mortgage. 

In almost every suit based on an equit- 
able mortgage, there is a memorandum of 
some sort referring to the deposit of title- 
deeds, and it.is more often than not that 
a memorandum accompanies the deposit. 


In Miller v. Babu Madho Das (2) their 
Lordships of the Privy Council doubted 
whether it could be the practice in Calcutta 
to raise a mortgage by deposit of title-deeds 
without a memorandum in writing, and the 
same may be said of other commercial 
towns where equitable mortgages are per- 
missible. 

Before excluding as inadmissible for want 
of registration any memorandum which 
accompanies the deposit, the Court must 


(1) 71 Ind. Cas, 650; 50 I. A.77; A. I. R. 1923 P. O. 
50: 44 M. L. J. 602; 32 M. L. T. 184; 25 Bom. L. R. 
5S2; 1 R. 66; 2 Bur. Led. 25; 38 0. L. J, 41; 18 L, W. 
446; (1923) M W. N., 762; 28 0. W. N. 1; 50 O. 338 
(P, Ou. 

(2) 19 A. 76 at p. 88; 23 I. A. 106; 7 Sar, P.O, J. 784 
9 Ind, Deo, (N, 6.) 50 (P. 0). 


pTI 
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carefully examine its terms and ascertain 
for itself whether the document falls within 
the purview of s. 17, cl. (b) of the Registra- 
tion Act. Ifit does, then and then only it 
attracts the operation of cls, (a) and (c) of 
s. 49 of that Act which provide that such 
document shall neither affect any immove- 
able property comprised therein nor be re- 


- 
b 
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actron and does not require registration. 


If we again turn to the document which was 


. the subject-matter of Subramanian’s case 


(1), we find that it was quite the reveree, 


“It reads as follows:— 


ceived as evidence of any transaction affect- . 


ing such property. The answer tothe ques- 
tion whether any particular memorandum 
of documents falls within the purview of 
s. 17 ofthe Act or not must depend on the 
document itself. The document must in 
tiself purport to create a mortgage of im- 
moveable property: Jiwan Ali Beg v. Basa 
Mal (3). Ifit does not, it is not compulsori- 
-ly ragistrable and is not excluded from 
evidence. In thatcase the question whether 
the document was contemporaneous with 
the deposit of the title-deeds hardly arises. 
If, on the other hand, the document by itself- 
creates a written charge on the property, 
the question of its being contemporaneous 
with the deposit of title deeds assumes con- 
siderable importance. Presumably it .is the 
contract for mortgage or the bargain be- 
tween the parties and in the words of Lord 
Oairns in Shaw v. Foster (4), “any implica- 
- tion that might be raised supposing there 
was no document is put out of the 
case and reduced to silence “by the 
document” by which alone the case 
must be governed. The document. being 
thus the only repository of the agreement 
between the parties and not being admis- 
sible in evidence for want, of registration 
there is an end of the mortgage. 

The document in suit is clear and un- 
ambiguous. Itis merely the record of an 
already completed transaction, and in no 
way suggests that it was intended to create 
a charge on the property. It refers to the 
demand-notes- having been executed and 
the title deeds having likewise: been already 
deposited by way of an equitable mortgage. 
These recitals may or may not be true, but 
must beaccepted-as true for the purpose 
of determining the question whether the 
document is on the face of it compulsorily 
registrable or not. There can be only one 
answer to that question, and that is the 
document Ex, 17 is nothing more than a 
mere record of an already completed trans- 


: (3) 9 A. 108; A. W. N. (1886) 310; 5 Ind. Dee. (N. s.) 
03 ; 


(4) (1872) 5H, L. 321 atp. 34l; 42 L, J. Ch, 49; 27 
L. T. 281; 20 W, R. 807, 2. 0] 


“We hand you herewith title-deeds, ete... 

This please hold as security, ete....., 

Please also fold this as further security.” 
The question whether the execution and 


handing over of that document and the 


handing over of the title-deeds formed 
part of the same transaction or not was thus. 


very material in that case. 


I. hold that Kx. 17 is not compulsorily 
registrable, and is, therefore, admissible in 
evidence.. : ; 

Under .the circumstances, it is hardly 
neceesary for me to discuss the evidence 
whether Ex. 17 was executed simultaneously 
with the deposit of title-deeds or four hours 
later as alleged by the plaintifis. The evi- 
dence of both sides is unsatisfactory. The 
plaintiffs’ Manager who carried through 
the transaction in 1921 is not now in their 
employment and has not been called. He 
was presumably available in Karschia few 
days before the hearing of this suit and no 
satisfactory explanation is forthcoming 
why his attendance was not secured and 
why no adjournment was applied for for the 
same purpose. Mohanlal, the plaintiffs’ 
Head Clerk-has been called to depose to his 
being fortuitously present with the Manager 
at the happening of each and every import- 
ant event, to have witnessed the execution 
of Exs 11 and 12 and to have been present 
when the Manager returned from the 
National Bank with the title-deeds and at 
the subsequent interview three or four 
hours later when Ex, 17 is said to have 
been executed. On one material point he 
has been - contradicted by the evidence 
of Ramchander, the Head Clerk of the 
National Bank, whose evidence I have no 
reason to disbelieve. According to Rama” 
chander the title-deeds were handed over 
to the plaintiffs’ Manager in the office of 
the plaintifis and not in that of the National 
Bank. His version is more in accordance 
with what should have happened. He does 
not, however, speak to Ex. 17 having been 
executed in his presence, and on that point . 
we have the word of Mohanlal on the one 
hand, and of the defendant who is so ma 
terially interested in the result of this suit, 
on the other, and Iam not prgrared to accept 
the uncorroborated testimony of the defenda 
anton that point, ; 
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It is in evidence that.the plaintiffs’ 
Manager had instructions to obtain docn- 
ments similar to Ex. 17 from the Bank's 
constituents shortly after and. not at the 
time of the deposit of title-deeds. This 


document is on a printed form sanc- 
tioned by the Head Office which form 
has been in use for several years. It is 


more probable than not that the plaintiffs’ 
Manager followed his instructions in this 
as in other cases and got Ex. 17 execut- 
ed afew hours after the deposit of title- 


deeds. 


the evidence of Mohanlal that he was 
present when Ex. 17 was executed as 
true, I hold that the defendant has failed 
to discharge the burden, and that there is 
no reliable evidence to prove that the two 
acts were contem poraneous, 

The next point urged on behalf of the 
defendant is that the acceptance by the 
plaintiffs of the demand promissory notes 
Tiss, 19 and 20 inthe year 1924 operated 


as a novatio and that the prior equitable’ 


mortgage was thereby discharged. Whe- 
ther the acceptance of fresh promissory 
notes amountsto a novaito or not must 
again depend on the facts of each par- 
ticular case. So far as this case is concern- 
ed, therecan be no question that their 
‘acceptance did not amount to. a novyaito. 
The plaintiffs were secured creditors. The 


amount originally advanced by them re-. 


mained unpaid and interest had accrued 
due. The original claim of three lacs of 
rupees had swollen to about Rs. 3,90,000. 
There was no reason whatsoever for the 
plaintiffs to relinquish their valuable secur- 
ity over the immoveable property and ac- 
cept the personal security of the defendant. 
The only reason why Exs. 19: and20 were 
passed is again abundantly clear, l The 
plaintiffs had a period of twelve years limi- 
station for instituting a suit to enforce 
their rights as mortgagees but a period of 
only three years’ limitation to enforce their 
rights for the deficiency, if any, arising 
out of the sale of the mortgaged property 
from the other property of the debtor. 
They were, therefore, anxious to get the de- 
mand-notes renewed. On January 31, 1924, 


the plaintiffs wrote to the defendant that 


sag the pro-notes were to expire very shortly 
they would have no alternative but to insti- 
tute a suit for the recovery ofthe amount 
due to them unless the promissory notes 
were renewed, It was in ponsequenca.of 


The burden of proof was on the- 
defendant. Without, therefore, accepting © 
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that letter and the subsequent oral requests 
made to the defendant by Motilal that the 
defendant executed Exs. 19 and 20. The 
plaintiffs have not cancelled Exs. 11 and 
12 and have not parted with their posses- 
sion. It would, therefore, follow that the 
only purpose for which Exs. 19 and 20 
were taken was to extend the period of 
limitation in respect of the personal 
liability of the defendant. The present 
case is much stronger than that of Alex- 
ander Stewart v. Delhi & London Bank, Ltd. 
(5) where the Bank had a lien over certain -~ 
shares pledged with them by the defendant 
as security for the payment of a loan ori- 
ginally secured by a first promissory note 
and also held a power-of-attorney from the 
defendant empowering him to realizə the 
amount due to them by the sale of the 
shares and where the Bank had returned 
to the defendant the first promissory note 
which was executed in their favour as duly 
discharged, on a second promissory note 
being executed in their favour, without any 
stipulation being made as to the continu- 
ance of their lien.. In holding that the 
Bank had not thereby lost their lien, Osuch, 
©. J., observed at page 206* ; : 

“Now it would require very cogent 
evidence, it appears to me, to sali:fy the 
Oourt:that the plaintiffs, having advanced 
money to the defendant, and having not 
only his promissory note but also the secur- 
ities deposited with them, and a power-of- 
attorney authorizing them to sell those 
securities, would consent as the defend- 
ant says they did, to make to him a fresh 
loan merely for the purpose of paying 
off the old debt which was so secured 
on the security merely of his promissory 
note, and not retained the right which they 
had of eelling the securities and paying 
off the debt. It would require very strong 
evidence to satisfy any one that the Bank 
agreed tosucha transaction as that, and 
still less does it appear probable when we 
find that the power-of-attorney and the 
securities were retained by the Bank. The 
defendant seeks to account for the reten- 
tion of the securities by the Bank by say- 
ing that they were left in the possession 
of the Bank as an earnest that he was 
possessed ofthe shares. It appears to me 
that that is a very bad reason to assign 
for it., The Bank being in that position, 
and having the securities in its own hands, 

(5) 17 W. R. 201. | . : 
“aPagookl’ W Ria] Oa 
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was not likely to consent to advance its own 
“money without retaining its lien on the 
securities. ” . l 
These observations apply with greater 
force to the circumstances of the present 
‘case. Not only Exs. 11 and 12 have not 
been returned duly discharged but there 
is no explanation why Exs. ll and 12 and 
the title-deeds of. the property were retain- 
ed by the Bank and I have no hesitation 
in holding that the original debt ‘secured 
by the deposit of title-deeds continued to 
exist notwithstanding the execution of Exs. 


19 and 20. 
“ Lastly, itis urged that the suit is not 


based on the loan but on Exs. 19 and -20 


and that if the’ Court, holds: that it is 
based on the loan itself, then there 18 no 
_averment in the plaint relying upon ‘xs. 19 
and 20 as giving a fresh period of limita- 
tion in respect of thepersonal remedy. 
It is contended that the plaintiffs should 
be confined to one of two reliefs, namely, a 
personal decree against the defendant 
based on Exs. 19 and 20, or in the alter- 
native a mortgage-decree against the pro- 
‘pe*ty only based on the original loan with ` 
no liberty reserved to them.to apply for 
a personal decree against the defendant, 
There is no substancein this plea either. 
It is, no doubt, true that the plaintiffs could 
have made their plaint more precise but a 
‘careful reading of it shows clearly that 
‘they have based their cause of action ‘on 


the original loan and have relied on the ` 


renewed pro-notes for the collateral pur- 
pose of reviving limitation so far as the 
personal remedy- was concerned. In 
para. 7, cl. (a) the date of the mortgage is 
_ Bhownato be February 8, 1921, when the 

loan was advanced, and in para. 9 the cause 
`- of action is said tohave arisenon that date 
or in the alternative on April 16, 1924, when 
the promissory notes were renewed. The 
plaint is technically defective in so far 
asit does not comply with O. VII,r. 6, 
` Civil Procedure Code; But it does not 


follow. therefrom that.the claim toa per- . 


sonal remedy should be rejected. All that 


‘is necessary is to amend the plaint by: 


adding the following words at thé end- of 
‘para. Y. a u S “i 

“That the said pro-notes amount to an 
acknowledgment of the debt- within the 
meaning of s. 19 of, the Limitation: Act 
and thus save limitation so faras the per- 
sonal remedy is concerned." 

I order that the plaint be amended. 
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accordingly, and call upon the defendant to 
say, if he hasanything further to say, as to 
theaamendment, ane 

- Mr. Kimatrai states that he has nothing 
further to say on that point. 

I, therefore, pass the usual preliminary 
mortgage-decree in favour of the plaintiffs 
for Rs. 5,19,185 9-7 with interest at ten 
‘per cent. per annum with: half yearly rests 
from date of suit til] 18th February, 1928, 
the date fixed for redemption and coste; 


interest will run. thereafter at the usual. 


Court rate of six per cent. per annum; 
liberty is reserved to the plaintifis to apply 
for personal decree in the event of the 
property being insufficient to pay off the 
mortgage ‘claim. I have not allowed in- 
terest calculated with ‘monthly rests-from 
the date of suit up to the date fixed 
for redemption on that part of the claim 
which was due on the over-draft account 
as the plaintiffs have only claimed interest 
with six monthly rests in respect of both 
their claims. Oe ie, 

PBA. ` Suit decreed, 

ALN. A, i a 
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- BOMBAY HIGH COURT. 


Sgeconp CIVIL APPEAL No. 498 or 1926, 
August 4, 1927. . 
KT., 


Present :—Sir Amberson Marten, 
’ Chief Justice, and Mr. Justice Crump. : 
LAKSHMAN PUNJU SHET— 
. PLAINTIFF— APPELLANT 
“Versus” . i 
KRISHNAJI MAHARU BHOI— 
l DEFENDANT—RESPONDENT. 

Evidence Act (I of 1872), ss. 68, 71—Mortgage— 
Denial of execution by attesting witness—Proof of 
deed by other evidence. 

Where in‘a suit upon a mortgage instituted before 
the Evidence (Amendment) Act XXXI of 1926, the 
only available attesting witness denied execution ag 
well as attestation: . j l 


Held, thaf it was open to the mortgagee to prove the ` 


deed under s. 71 ofthe Evidence Act by calling the 
writer'of the, deed even though he was not an 
attesting witness. [p 770,col.1.] | ; 
“Second, appeal from the decision. of 
the District Judge, West Khandesh, 
in Appeal No. 52 of 1925, reversing the 
decree of the Subordinate Judge, 
Nandurbar, in Oivil Suit No, 288 of 1924, . 

Mr. P. V. Kane, for the Appellant. | 

Mr. B. N Gokhale, for the Respondent. 
‘JUDGMENT.—The l€arned District 
Judge bus unfortunately fallen into an 


~ 


^ 


-æ 


, , Wasa _mórtgage. 
were two attesting witnësses. One ` vag ‘dead, 
.. and, therefore, he could not be called’ “The. 


_. these two attesting witnesses. 


cato TTR 


n» error -here.. The document to be proved. 
On ‘the face of it there 


‘plaintiff called the other in accordance with 


. 8. 680f the Indian Evidence Act, 1872,. the. 


case bèing prior to.the, recent Amendi ling Act 
XXXI of 1926, That. | jattesting witness 
‘then. denied he had any thing whatever to do 
with the document, 


“due erecution of the document by, ‘other 
evidence. This he , proceeded to do. ‘He 
called the writer not as an attestin g witness, 
' but. to prove that the document was execut- 
. ed by the mortgagor, and, also attested by 
We have 
read the evidence of the writer, Ex. 16. “He 
` does depose to these eesential matters, viz. not 
only the execution, by the, mort, gagor,. ‘but 
alsothe attestation by the two witnesses. And 
strange to say—having regard to the argu- | 
. mént addressed to us for, the, respondents— 
' “he has not even been eross-examiied, The 


trial Judge accepted the. evidence, of ‘the ` 


writer, and held that the document. was 
duly proved. The lower Appellate Court 
does not say that it disbelieves the writer, 
but it allowed the appeal on the ground 
that the writer ought to have been an attest- 
ing witness, With all respect, that was not ` 
the real point at all. 

In the result the “appeal: “must: ‘be’ ‘allowed 
and the order of, the District. Judgeset aside. 
ma the lower; a Court did 


eos wpe 4 


accordin eee be a. eee 

The respondents will pay the costs of the 
hearidg ofdantiary 12, 1426, andalso of this ` 
pppeal, 


ALN, A, l Äppeal allowed: 


‘LAHORE HIGH Count. N 
Latrexs PATENT Apprat No. 141 or 1928. 
' October 20;.1924. < 
“ Piesent: — Sir Shadi Lal, Km; Chief Jtistice, » 
3; and Mr; Justice ‘LeRossignol. | 
“BARU AND,OTBERS, MINOKS THROUGH JAI 
'LAL THEIR UKCLE— PLAINTIFFS AND 
~~ RAWAN—Dzrenpant—APPELLANTS 
versus, . .. 
{BAPLA~-Restonpinr. 
Hindu Law—Joint fami eo contracted - by 
member, when binding on famil 


BARU v.. BaLLA. Sh = oe 


Accordingly, under S. 
71.it was open to the*plaintiff to prove the 
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"A debt contracted by a member of .a joint Hindu 
family is binding on the ‘other members of the 
family only where it is established that the debt 
was contracted by the member as ‘manager of the 
family and for family. purposes. 


Letters Patent Appeal against an order 
of Mr. Justice Camptell, in Case No. 74 
of 1923. dated the 2nd' May, 1923. ; 

Mr. K. J. Rustomji, for the’ Appellants. 

Mr. Shamair Chand, for the Respondent. 

JUDGM EN T.—This appeal arises out 
of a suit brought against Balla and his son, 
Rawan, for principal and interest due on a | 
-book accotint. The dealings had started’ in, 
the name of Balla, but for some nine -yéars 
"before suit the name of Balla had been re- 
moved entirely from the account which was 
continued in the name of Rawan. and. the 
final’ balance had. been struck by Rawan 
alone. "The ground for relief against Balla 
, Was ‘statéd in the plaint to be that Rawan 
bad’ contracted ` ‘the debt and struck the 
“balance ‘as. manager of the joint Hindu 
family. Separation. was. pleaded end the 
‘first Court held. that Balia and Rawan were 
‘separate. | In appeal the learned ` District 
„Judge, held. that there had been no! sépara- 
tion” and: ‘decreéd’ the “ claim ‘ ‘against ; ‘both 
Balla and Rawan. : 

“An. ‘appeal ’ was: ' preferi éd to ihis Court by 
Balla’ in Which it’ was contended, ‘that the 
“account stood” sdlely in ‘the 1 name ‘of Rawan, 
‘and, that.even if ‘the. finding’ ‘of fact that 
_ there, had ‘been io separation could not ‘be 
„challenged, the findihg. ‘of jointnéés Was 
“ineuffiient © to make Balla liable’ until it 
was further established ` that the debt’ had 
, been ‘incurred. by Rawan, as manager | of the 
family and for family purposes, The learn- 
, ed Judge in Chambers held that. in the 
- absence of proof. that debt incurred by 
| Rawan had been incurred for family pur- 
‘ poses Rawan alone was liahle to the plaint- 
“ili. 

Before us itis again contended ‘that the 


“account y was one and indivisible’and that 


. Balla was liable jointly with his son. But 
-in the absénce of. any evidence of the cir- 
‘cumstances in. which these moneys were 
expended, and we may note here that the 
_plaintifis have not asked fora remand for 
_ the determination. of this quesiion, we see 
“yo reason to differ ffom the conclusion’ ‘of 
_ike Court belew, and we dismiss the apyéal 
“with costs, . , 

A. N, å, ' Appeal dismiesed.. 


` 


4 
, @ 
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ALLAHABAD HIGH COURT.. - 


| r 


First Civit APPRAL No.5 :9 oF 1923. 
‘March 15,1927. - 2 s 
Present :—Mr. Justice Lindsay 
and Mr. Justice Sulaiman. 
MUHAMMAD ASKARI—PLAINTIFE— 
‘APPELLANT ° l 
' VETSUS 

RAHMATULLAH AND OTHERS—DEFENDANTS 

-— RESPONDENTS. f 
Muhammadan Law—Pre-emption—Sale by auction 


~ 


—Notice of sale, effect of—Pre-emptor, right of, whe- . 


‘ther affected—Sdle in favour of’ several ~persons— 
Talab-i-istishhad, made -in presence: of one vendee, 


effect of. 


A person who has had notice of. an- auction-sale of 


certain property but who was not actually present - 


at the time of the sale is not debarred under’ the 
“Muhammadan Law from claiming pre-emption after 
the sale has actually taken place. [p-'772, col. 1] 
Where inthe caseof a sale in favour of several 
vendees a pre emptor makes the second demand in 
‘the presence `of only one .of ‘the vemdees, the 
demand is valid -under the:Muhammadan Law so far 
asthe share of that: particular vendee ‘is concerned 
but isi not effective as against the other vendees. In 
such .a case the pre-emptor' can’ claim pre-emption 
only in respect;}of the share .of the: vendee*in whose 
ae the second ‘demand-was made. [px« 773, col. 
saki 
anr Begam v. Ali Hasan (3); followed. = 
unpat-Jha v. Anund Singh Das. (1) and -Brij 
‘Beharee Singh'v. Durbari Lal (2); dissented from.’ 


First appeal-from-a'decree of the ‘Addi-: 


tional Subordinate ‘Jud ge, ‘Saharanpur, dat- 
‘ed the'l5th of September, 1923. 
Dr. S.N. Sen, for the Appellant. 
Mr, Mukhtar ‘Ahmad, ‘for’ the’ Respond- 
“ents, ; n ĵi i 
JUDGMENT. —Thbis is a: plaintiff's ap- 
peal arising out.of a: suit ‘for .pre-emption. 
‘'Tbe‘claim, was originally -based both onan 
alleged custom .as well. as the. Muhamma- 
an Law. .The.claim,-so far-as the custom is 
concerned, : was ; later on -given up. The 


plaintiti’s case was that as.the owner of: 


‘Lal .Kothiin Sabaranpur-situated in the 
‘game:compound as: Malik Hotel, the pro- 
‘perty sold, he was entitled ‘to pre-empt 
the sale. The property was:sold ultimate- 


.ly under `a -sale-deed, -dated the 22nd: of. 


March, 1923; ostensibly .for Rs.-80U0. The 


plaintiff alleged that the-real-sale, considera-. 


tion. was.oaly Rs.:5;220. Various: defences 
‘were raised on:.behalfof the-vendees. They. 
pleaded: that : tha plaintiff‘had.no ` right-of 
.pre-emption : under the Muhammadan Law 
inasmuch-.as -the -defendants::themselves 
were co-sharers in the mahal:in which: the 
. property was situated and “were .on. equal 
footing with ‘the: plaintiff, -They further 
pleaded that the: property, had in fact been 
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_ the plaintiff did not.offer.any bids. 
- ‘has also found that no demands were made 


‘sit-was'in hig presence that the 


3 , 
4 aa -= 
` 
-e veal 
a J 


“sold on the 18th of:March, 1923, ata publie 
-auction-and the plaintiff having had full 


-kngwledge of, it-had :refused.to purchase 
..the:property. It:was also- pleaded that. no 


-proper demands, as-required by: the Muham- 


“madan Law, were-made by the.plaintiff and 
- the -suit;was,-therefore, not ‘maintainable, 


' The defendants stated that the trus con- 
-sideration:was Rs. 8,000:.as -enterea in the 
sale-deed. i i 
The learned Subordinate Judgə has 
found that the plaintiff has a. right of pre- 
-emption'as .against the vendees. -He has 
further found that the, true sale considera- 
tion -wa3 Rs, 6,220-and not-Rs, 8,000 .a3 en- 
tered in the:sale-deed., But he has held that 
‘the ‘saleitook place under a public auc- 
tion-on the 18th of March, 1923, and that 
‘He 


-atall.and that in-any case inasmuch.as the 
;second demand was made only to one of 
‘the vendees;it was not.aj;proper and .valid 
demand. l 

’ Theplaintif has: come up in appeal and 
the defendants have fileda cross-objection 
-ás .to:costs. -The defendants have-admit- 
ted :the finding of-the Court below that 
the ‘real gale : consideration .was .only 


_.Rs. 5;220 and not Rs.:8,000. It must, there- 


fore, ` be -accepted that- the . consideration 
entered in-the sale-deed was inflated. _ 
‘There is some inconsisteney in : the judg- 


ment of the -Court below inasmuch ‘as. the 


finding that:there was-a.public auction- 
sale :for Rs,-:8,0U0 .does-not tally .with the 
finding -that.the true -consideration was 
‘only Rs. 5,220. -There is no doubt. that 
prior to -the-saleof this property- public 
_notices were issued t 
-auction sale would take:place on. the,18th 
of March, 1923, ab 10 o'clock in the morn- 
.ing. Due notice was also given of this date 
‚to the. plaintiff. The. plaintiff's statement 


ia that he went.to the place on the date. 
and at the time and waited for.two hours, 


but novauction sale.at‘all took placa, On 
‘ the:other hand although it was not express- 
. ly:alleged in the written statement, - the. de- 
.fendants’i oral evidence was that on that 
- date: the plaintiff.was actually present and 
auction- 
sale- took place.but he made no bids. The 


«evidence: of the .defendants. is that at that, 


“time there :was -aigathering.of about 80 
-or 90 men:and the auction proceedings 
--took from one to two houra? The premises 
‘were occupied by a Deputy Collector and 


intimating that-.an. 


. 
` 
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kotht which was rented to the Subordinate 
Judge. Neither ofthese officers hag been 
-produced to prove that a public auction- 
sale took place on that date. The evidence 
as regards a big public sale having taken 
‘place is not very satisfactory, but it may 
be assumed for the purposes of this appeal 
that. asale tock place on the 18th of March, 
1923. The learned Subordinate Judge, how- 
ever, has not found definitely that the 
plaintiff was really present on. that date, 
and we are satisfied that this fact is not 
established by the defendants’ evidence. 
As stated above there was no express al- 
legation of the plaintiff's presence in the 
Written statement, and the plaintiff's . wit- 
nesses who have deposed: to -this are not 
worthy of credit. In the first place their 
evidence has been utterly rejected by. the 


. Court : below when it arrived at the finding 


that the true consideration wasnot Rs. 8,060. 
-We, therefore, find it impossible to hold 
that the auction-sale actually took place 
in - the presence of the plaintiff and that he 
failed to make any bid. 

The claim being under the Muhammadan 
“Law the mere fact of a previous notice to 
the plaintiff that the property - was going 
to'be sold on the 18thof March, 1923, can- 


: ‘net operate asan estoppel or deprive him 


of his right to claim pre-emption after the 
sale has actually taken place. Had he 
‘been actually presentat the time and not 


‘MOHAMMAD ABRABI v. BABMATULLAH, 
“ in -the same compound was the plaintifi's 


made the talabs there and then the posi- 


tion might have been different. As regards- 
' the question whether the plaintiff did in 
- fact make the demands, there are certain 


circumstances to which the learned Subor- 


| dinate Judge has notattached due weight. 


“The defendants’ own witness Rahmat Khan 
admitted that the plaintif was prepared 
to give up to Rs. 5,000 or Rs. 5,200 for 
the property. Similarly the defendant's 
witness Sajan Kunwar stated that on the 
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offer Rs.-5,220 for -this property. On the 
finding of -the Suberdinate Judge, -which 
we must accept, the property was actually 
sold for a smaller amount, namely, Rs. 5,220. 
It is, therefore, quite reasonable to bélieve 
that the plaintiff must have -been willing 
to purchase the property up to the amount 
mentioned above. When, therefore, he came 
to know of the sale itis most likely that 


. ne would have made the demands prompt- 


ly. Another circumstance to bear in mind 
is that the suit was brought in April, 1923, 
which is just after a month fram the date 
of the execution of the sale-deed. There 
is, therefore, every reason to believe that the 
demands were made. 

The next point urged was that the 
demands as proved by the plaintifi’s wit- 
nesses were not madein accordance with 
the Muhammadan Law, The plaintiff 
Muhammad Askari as well as his witnesses 
Ali Hasanand Muhammad Aslam Khan 
prove conclusively the making of the first 
demand promptly es soon as the plaintiff 
came to hear of the sale from Ali Hasan. 
As regards the second demand the evidence 


of the plaintiff Muhammad Askari and hig 


witness Muhammad Aslam Khan showsthat 
the second damand was made in the pre- 
sence of two witnesses to the vendee Rah- 
mat Ullah, and a reference to the first 
demand wasduly made. Theevidence of 
Ali Hasan on this point is, no doubt, un- 
satisfactory. After several questions were 
put tohim it was extracted from the wit- 
ness that at the time of making the second 
demand a reference to the first demand had 
been made, In cross-examination when he 
was asked to repeat what the plaintiff had 
stated on the occasion of the second demand 
the witness omitied to mention this. In 
re-examination he again stated that there 
was such areference. The learned Sub- 


. ordinate Judge in is judgment has thought 


21st of March, beforethe execution of the - 


‘ gale-deed the plaintiff stated that the pro- 


perty was worth Rs. 5,000 or Rs. 5,256 and 
„that he would not make any higher offer, 
‘Even the defendant Rahmat Ullah stated 
that Mubammad Askari did not purchase 
the kothion account of the price being 
high. ln his opinion it was worth a smaller 
piaount. This defendant said .that the 
plaiatiff ‘stated that it was not -worth more 
than R3. 5,090- or Rs, 5,250, .It is thus 
gue clear Irom the defendants’ own evi- 
asuce that the plaintif was: prepared ‘to 


thst the witnees was too thick-headed to 
realise the fact. That may be so, but it 
does not disprove the other evidence of 
the plaintiff that et the time when the 
second demand was madea reference was 


made to the first demand. We think that 


these formalities were duly complied with, 
The last point urged is that the demand 
made to only one ol the three vendees was 
not sufficient. According tothe defendaiits' 
evidence the bid was made by Rahmat-Ullah 
alone andit was he who made the cach 
payment. The sale-deed, however, “is -in 
favour of Rahmat Ullah andj his twa 


ka 
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brothers, but there is no specification of 
their shares though one may, in the absence 
‘of any evidence to the contrary, presume . 
that they acquired the property in equal 
shares. In fact Rabmat Ullah in his deposi- - 
tion stated that his two brothers‘and ‘he . 
purchased the kothiin dispute in equal 
shares It has not been, suggested on be- 
half of the plaintiff that he made any 
second demand from the vendor,.nor is it 


suggested that he made his second demand 


in the presence of the property sold. The 
plaintiff relies solely on the second demand 
having been made to Rahmat Ullah alone. 

In the caseof Gunpat Jha v. Anund Singh | 
Das (1) the making of Talab-i-istishhad with 
the affirmation by witnesses in the presence 
of one out of the several sellers was held 
to be a claim conformable to the Muham- . 
madan Law. In the case of Brij Beharee 
Singh vy. Durbari Lal (2) three learned 
Judges of the Sudder Dewanny Adalut held . 
that it was not necessary for the plaintiffs - 
to prove more than that they had. duly 
preferred their. claim to one or other of 
the joint purchasers, or the joint sellers. 
No authority for this-viewis to be found 
in the judgments. The learned Judges | 
apparently thought that the word ‘seller’ 
or ‘vendee’ used in the - singular in. 
Muhammadan Law books meant any one of 
the sellers or the purchasers. 


On the other hand in ‘the case of Aliman. 


Begam v. Ali Hasan (3) it was held that the 
singular words, ‘vendor’ and ‘vendee’ in- 
cluded the plural also: and that, therefore, 


if the demand was made neither in the: 


presence of the vendor nor on the pro- 
perty sought tobe preempted, but in the 
presence of the -vendees, then in case there 
were more than one vendee, the demand . 


should be made in the presence ofall. This- 


last mentioned case isa clear authority ` 
for the view thatif the second demand 
has been made to only one of the several 
vendees ‘the plaintiff cannot get the whole 
property. The further question whether 
the pre-emptor can get a proportionate 
share of the property from the vendee to’ 
whom he did make the demand was not 
eonsicered by the Bench. As the case was 
dismissed summarily under O. XLI, r. 11 


( (1) Decisions of ie Sudder Dewanny Adalut of the 
ear 114+, Lower Provinces, p. 22. ' 
(2) Decisions of the Sudder Dewanny- -Adalut, 1850, 


1), 
Cgi ia. “Cas. 1029; 45 A. 449; AIR. 1923 All ` 


Ron. 


eo. 
` 


44 
T 


-t 


. to another co-vendee. 


IN 
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“and the argument is not reported, it is not. 
‘clear whether this aspect of the question. 
was pressed before the Bench or not. 
‘| Tha rule ‘governing interpretation’ of 
Statutes, namely, that the singular includes 
the plural, cannot be pushed “to its 
“extreme limit in the Muhammadan. Law, 
as that would necessitate the making of 
the second demand inthe presence of each 
of several properties sold, though by one 
transaction and to one „vendee. 

It is remarkable that in none of the 
leading books on Muhammadan Law, for 


. example, Fatawa Alamgiri, Hedaya, Fatawa 


‘Kazi Khan, Durrul Mukhtar, Sharah 
Waqaya, Aini, and Mabsut of Sarakhsi is 
:to be found any clear- passage expressly 
stating whether more than one second 
demand isor is not necessary in thecase 
of several vendees. The only reason for 
stich omission seems tobe that the result 
is supposed to follow logieally from the 
‘view of the Muhammadan Jurists that in 
the case of a sale to several vendees there 
is .a discrimination of their interests from 
the very beginning, that is to say, though 
the sale is effected by one transaction and 
only one price may be mentioned, it is 
supposed to be really distinct and separate 
‘so far as each vendee is concerned. The 
‘principle on which the Muhammadan 
Jurists proceed is that a pre-emptor may 
‘object to the introduction of a particular 
vendee though he may not like to object 
On this ground ` 
. they allow the pre-emptor to pre-empt the 
share of one of the several vendees leaving 
out those ofthe rest. Their reasoning is 
that, unlike the ‘case where a purchase 
‘is made from several vendors, the integrity’ 
of which cannot be allowed to be broken 
up, one vendee suffers no loss if his:share 
-alone is pre-empted and the shares of the 
other vendees are. not pre-empted. In 
their opinion ‘this does not amount to a 
splitting up ofany transaction inasmuch 
as they regard each vendee as if he 
entered into’ a separate transaction. It 
follows that if the pre-emptor intends to 
preempt the share of one vendeé only he, 
may make the demand to him alone but 
if .he wishes.to pre-empt the’ shares of all 
-the vendees he must make the’ demand to 
all of them, as their transactions are 
different. Itis to.avoid the inconvenience of 
making demands to several vendees or to 
several sellers, : ‘especially - when some of 
- them = intentionally keep out of ane 


"14 
way that provision. has. been. ‘made for the 


making of thedemand in.front of the.pro- 
perty. sold: To avoid’ difficulties. of, the 


. kind: which ‚has. arisen. in this. case, the: 
easiest: course: for the pre-emptor. is. to. 
make the second. demand: in. front of. the. 


property: | 

There'is a consensus. of‘opinion. that a 
pre-empton, can preempt. the. share. of 
one of several, purchasers. and there is 
abundant authority ® support, of it.. In 
the Hedaya Vol. III, Book 38, Chap. IV; s. 3 
it is stated “if five persons. purchase a 
house from one man, the, Shafee may take- 


the proportion of any oneofthem. If, on. 


the- contrary, one, man purchase. a house. 
from five- persons, the Shafee. may either 
take or relinquish ithe: whole,. but is not 
entitled to take any particular share or 
proportion. The différence. between these: 
two cases is that if, in.the latter. instance, 
` the- Shafee.: were allowed to, claim:a part, 
it- would occasion:..a discrimination in the. 
bargain to the purchaser,. and. be,. pro~.. 
ductive. of very. great inconvenience. to. ` 
him; whereas, in the former. instance, the- 
Shafee being merely the substitute of one. 
of the five purchasers, no discrimination 
in the bargain is occasioned, There is 
no differencs. in the.law in either of these. 
cases, whether in making the purchase, a 
certain. proportion, of the. price. had been: 
set. against each proportion of the. house, 
or whether one.price, Had been in general 
terms agreed upon for the whole, for the 
Jaw is.grounded only upon the discrimina-. 
tion in the bargain.” (Hamilton's Transla- 
tipon: of Hedaya, nd- Edition, page: 564). 
Similarly. in Fatawa Alamgiri,, Vol. IV, 

Ohap..IV, it is stated “If two. persons buy a. 
house: from a third person. then according, 
to the general. consensus. of. opinion ` 
the pre-emptor has the right to take the. 
share. of. one of. the purchasers,’ whether 
before or after possession, for the bargain 
has. been. separate from the very, beginn- 
ing and; the taking, of æ part is. no divi- 
sion of ‘it, and. it is. the same, whether 
| before: or- ‘after possession. and whether 
half the. price is: mentioned. for each. or 


one- price. is mentioned, for both” incor-. 


porated almost, verbatim by Baillie’ in 
his Digest of Muhammadan Law, Second 
Edition, Vol. I, page 498. 

° Similarly- the Author of the Durrul 
Mukhtar quotes. the “text of Tanwirul- 
Absar (on whidh it isa commentary) that. 
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‘share was concerned, but it 
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perty. jointly. andthere. is. only one.vendor | 
there:are.. as..many takings. by oe emption. 
as, there. are purchasers” 


(pr: Soni. Said) | y jarloazh) 


Consequently, the-pre-emptor has the option 
of-purchasing+the.share:of some, and giving. 
up the.rest, but not the reverse,of this. The.. 
Author. adds that in the former case the- 
pre-emptor steps into fhe-place. of one of 
the purchasers. and thus there is no 
splitting of the bargain, and that it makes 
no difference whether it is. before. posses- 
sion or after it, or if the price of each i is 
fixed separately. or jointly, because “what 
is.taken into consideration is. the unity of 
the bargain.and not of the consideration” 
(B. M. Dayal’s Reprint page 399). 

Similar passages can be quoted from 
the other books referred to above, but it 
isnot necessary todo so. as. they all lay- 
down. the .same rule., 

In view. of these. authorities. it is, clear. 
that the second demand made by Muhammad 
Askari to-Rahmat Ullah was. a.good and 
valid demand according to: the. Muhan-. 
madan, Law. so far as Rahmat Uullah’s 
was “not 
effective.. for purposes. of claiming the 
shares of Rahmat, Ullah’s. brothers. As 
the plaintiff had the option of pre-empting 
the share of any one of thevendees, it is clear 
that: his omission to,make the. necessary. 
demand from two of the vendees does. not 
deprive him of his right to: pre;empt the 
share of Rahmat Ullah. No other: point is 


‘pressed: 


“ifa number: of persens purchase apio- ` 


~ 


“We accordingly: allow this appeal and, 
modifying the decree of the Court below, 
gece fhe ‘plaintiff's claim for pre- emption. 

ithe, one-third share belonging to 
Rahat Ullah in the Malik Hotel on pay- 
ment of one-third of, the true sale con- 
sideration, that is, Rs 1 740), within six weeks 
from this date. In the. case of: payment 
within the time. allowed’ the plaintiff will 
have his costs in both Courts against 
Rahmat Ullah. In case of default his 
claim will stand-dismissed against Rahmat 
Ullah with costs in both Courts. The 
plaintiff's claim for preemption of the 
two-thirds share belonging to Muhammad 
Yusuf and Muhammad Yaqub stands dis- | 
missed with costs in both Courts. 

Z.K, Decree modified, 


4 
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MADRAS. HIGH COURT. ° 
AFPRAL Suit No. 304 OF “1922; : 
‘December 8, 1926, “"" 
Present. -—Mr, J ustice Krishnan, and, 
“Mr. Justice Odgers, `” 
THOTAPATHY SARAVABYOTLA 
VENKATA OHANDIKAMBA— é 
PLAINTIFF— APBPELLANT i 
; versus. 
SHROFF VENKATA ROW AND ANOTHER— 


' DEFENDANTS—RESPONDENTS. ° 
Hindu Law —Construction of deed—Creation of life- 
estate with absolute powers of disposition with te- 
mainder to third person, legality of. i 


bee = ul alo 


A deed executed by a Hindu widow in favour of, 


the natural father of a hoy she was adopting under 
her husband's authority, recited that, it was agreed 
between them that the adopted ‘son was to take! 
certain properties, and provided further that “the 
remaining property belonging to my husband and 
in my possession shall be enjoyed independently by 
myself alone and that the property’ which remains 


after being utilised by me during my lifetime “shall* 
adoptive 


aa enjoyed after my death by ` the” said 
0 


Held, that the widow did. not reserve ‘an absolute 


estate to’ herself bit” only a” life-eatate with full 


powers over thé- corpus during, her life and that the 


adopted son was entitled. to" succeed to “whatever ` was” performed; at the time of the adoption) etc.; 


left at the time of her death. [p. 777} col, 1.]. 
The creation of a life- estate with powers of, dis- 


position is not unknown,’ to law, either in india or in” 


England. [ibid.] * 

Appeal against the decree of the Court 
of the Subordinate J: ad ge. “Kurnool, in O. 
S. No. 23 of 1920, (0. S 
a Court, ‘Kurnool). ` 

A. Klana san I yer, for 
Appellant. l i 

Mr. C. V. Anantakrishna Iyer, for the 

Respondents. | 


JUDGMENT. 


for’ posséssion by the’ plaintiff ‘and the con- 
test láy between the widow “of “Thotapally, 
Narvabhotla Krishhayya qj unior). the adopted 


son of ‘Thothapally. Sarvablitla ‘Krishnayya 


(senior) aiid. the widow, of thé latter who 
ee Mts aria husbaiid’ PAS on. 


DES an 


vabhotla Kuda Gait ‘is ‘tow Ye- 
presented by her nephew. The” adopted 
son Thotapally. Sarvabhotla Krishnayya 
(junior) died and the’ plaintiff ishis heir: 
The learned” Vakil for ‘the'appellant mien- 
tioned but abandoned an argument based 
on a verbal nn prior to the “adoption 

and prior to “Rx. I So the only question 
for us is the poner construction to”be 


placed on Hx. I 


VINATA ORANDIKAMBA 9, VANRATA ROW: 


No. Jo. 1918, Dis: ` 


the. 


~ (para. 17 of. ‘the judgment). 


: adoptive mother reserved to 
this géttloment—for that is its effect—a life- 


which “is “an ‘agreement 


TR 


dated 2st May, 1908, (the date of Thotapal; 
ly" ‘Sarvabhotla, Krishnayya j junior's adop- 


he Se 


`- tion) entered into” by. the” Ist defendant 


(the. adoptive’ ‘mothér) ‘and the natural 


“mother and’ brother ‘of the adopted, ‘boy. ` 


The contested ` passage is contained in the 
following ; extract | from the agreement en- 
tered. into ` on adoption: “ Thereupon it. 
having béen arranged between us that out’ 


of.:the ‘property in my possession ‘and be-'’ 


longing tomy ‘husband, the said Krishnayya 
shall be entitled to enjoy only the property" 


‘noted ‘in ‘the schedule below with all ‘thé . 
rights, that the rémaining property, move-’ ` 


able and. ‘immoveable, belonging to my 
husband, ‘and which ‘is-in’ my possession, 
shall ` be enjoyed. independently by myself 
alone, and that the property, which remains 
after being ‘utilised. by me during’ my 
lifetime ` shall, be’ ` ‘enjoyed 
death” ‘by, the’ 
agreed, to, give the said boy Krishnayya in 
adoption to me on “that condition, and hav- 
ing given, ‘the boy tome duly in adoption™. 
by, means ‘of, the ‘Datta’ ‘Homa (the sacrifice’ 


you, “put him. ` in my, ‘possession. I have, 
therefore, henesforward given all the pro- 


reborn s+ 


perty ‘belonging to. my: husband as per the . 


schedule’ below, - ‘to * my ° ‘adopted ` son 8; 
Krishnayya: ` "The ' said, ‘tishnayya “shall, - 
therefore, enjoy. the Said property: ‘with all ` 
the ‘righits.” “There ib :no ‘quéstion ` as to `’ 
the scheduled property—the contest is only 
as to ‘the’ meaning, of, the clause dealing. 
with the rémaining property” whicb, it is 
said; “shall be enjoyed" independently by ' 


; ; myself alona and that the property which 
Odgers, J .—This‘is now in effect a suit 


remains “after being. Utiliséd by me during © 
my. 'lifėtime shall be enjoyed after my death ` 
by, the said ‘Krishnayya”. On this 'the 
Subordinate Judge found. ‘that Subhamma ' 
had right to alienate the còrpus inter vivos 


or'by Will and that Krishnayya had a meré ' 


eontingency creating no ‘vested ’ interest ` 


of the ` appellant before us’ 
herself by ` 
estate with full 


‘powers ` of disposition 


‘inter civos with remainder’to the adopte 
. son as to the. properties, if any, over which 
‘she had not exercised “her powers of dis- 


position. ` The respondents, on the other 
hand, contended that the adoptive mother , 


i reserved to herself an absolute estate and “ 
_Krishnayya took.a mere spes, of inheriting ` 
anything after her death— 3 that.theabgo- ' 


‘after’ my ` 
said: Krishnayya, you have ' 


The contention ° 
is that the - 


7768 
lute estate once ‘given’ cannot be cut down 
by, a repugnant clause which proceeds to 
annex another estate to it. That the adop- 
tive mother (Subbamma) intended to btne- 
fit Krishnayya by this clause there can, 
I “think, be- no doubt. If she intended 
merely anabsolute estate for herself there 
was no need to insert the clause at all— 
she had on his assumption already settled 
-all she intended to settle by the gift of the 
schedule properties, dt seems also impro- 
bable that she intended an absolute estate 
- for ‘herself—otherwise the words “after 
being utilised by me during my lifetime” 


would have no meaning—as she’ would, of 


- course, be entitled to deal with property 
absolutely. hers, in any way she pleased 


after her death. The last sentence in Ex, 


I is relied on by the respondent ; that only 
shows a gift in presentt: to Krishnayya. 
The scheduled properties passed at once 
—but the remaining properties did ‘not, 
being retained by Subbamma herself for 
life. There is no question that Subbamma 
was not entitled to dispose .of the proper- 
ties dealt with by Ex. I as she had succeeded 
to the properties of her husband under his 
Will Ex. VIII. It was attempted to import 
the terms of Ex. VIII into a discussion of 
the meaning of Ex. I but, in my opinion, 
this document cannot be looked at for the 


_ purpose of settling the question of the dis-. 


puted clause in Ex. I. . 

>I now proceed to deal with the cases 
cited tous. In Henderson v. Cross (1) Sir 
John Romilly, M.R.said: “All these questions 
turn upon this:—whether the original.gift 
is a gift of a life-estate with a power over the 
corpus of the fund, or whether it is an ab- 
solute interest which is attempted to be 
cut down.” On the words used there, it 
was held. an absolute gift of all the tes- 
tatrix’s property *" to spend both principal 
and interest.or, any part of it during his 
lifetime " on the ground. that if the legatee 
eft.a portion of the interest unspent it 
could not go to the remainderman (tes- 
tatrix’s sister) because it could not be made 
less than a life-interest and by the words 
quoted principal and interest were put on 
` the. seme footing. Thereis no such dis- 
tinction here. In /ichards v.. Jones (2) 


' - Byrne, J., distinguished In re Pounder (3). 


e (1) (1861) 29 Beav. 216; 7 Jur. (N. s.) 177; 9 W.R. 263; 
54 E. R. 610; 131 R. R. 532, 
a (1898) 1 Oh. 4 67 L. J. Ch. 211; 78 L. T: 74; 46 


13. 
We (1887) 56 L.-J. Ch. 113; 56 L. T. 104, 


Yas KATA OHANDIRAMBA Ý. cain now, 
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Th& testator gave property to his wife 
for her absolute 'use and benefit and full 
powers of disposition of his property ete., 
for her maintenance and supportand after 
her death as to sueh parts of his estate as 
she may not have sold or disposed of to 
others. 
her absolute use and benefit © were not 
cut down by the words “so that during 


D 


It was held: that the words “ for 


her lifetime forthe purpose of'.her main- © 


tenance and support she shall have the 
fullest power to sell and dispose-of my 
said estate absolutely”, but that the latter 
were expressive of the object with which 
the testator made the absolute gift. The 
principle does not apply here as there is 


clearly no reservation of any absolute 


estate by -the settlor as pointed out above. 
In Ross v. Ross (4) it was held that the 
words used conveyed an absolute estate to 
the first taken and could not be cut down. 
by a subsequent proviso. In Albert Karuna- 
karan Stephen v. Administrator-General of 
Madras (5) it was a case of an absolute 
vesting in the widow with a pious hope 
after her death she should ete.” 


might respect the testator’s wishes, 


On the other hand we have In.re Pounfer 


that she 


(3). The testator by his Will gave all : 


his residue to his wife absolutely; by a 
codicil he revoked this gift-and made an- 
other gift to her. 
tended to alter his Will by the codicil by 
which he left the residue, to his wife “for 
her absolute use and benefit and disposal, 
but without prejudice to her powers of dis- 
position ” in case at her decease any part 
thereof should remain undispoged _ of, to 
other persons. Held a limited interest with 
power of disposal. In the case before us 
we have no such words as “absolute ‘use 
and benefit ete.” What is reserved is clearly 
for a life-estate. The learned Judge re- 
ferred to and followed In re Thomson's 
Estate (©) which has, I think, a material 
bearing on the case before us. A testator 
gave all his property tohis widow for the 
term of her natural life to be disposed of as 
she may think properaccording tothenature 
and quality thereof": and “ in the event 
of her decease, should there be anything 
remaining." "to certain other persons. Hall, 


9 (1819) 37 E. R. 334; 1 Jac. & W. 154; 20R. R. 


4) 90 Ind. Cas. 198; (1924) M. W. N. 308; 49 M. L: J. 
197; 22-L. W. 94: A. I. R. 1925 Mad. 6°6- 

(6) (1880) 14 Oh. D, 263; 49 L. J, Oh. 622; 43 Lr 
35; 28 W, R, 802, | 


` 
= 
f 1 


It- was held that he in- . 
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V: O., held that as the gift was only fo» 


life the succeeding words only conferred 
a power and not property. It was thus 


a life-estate with a power of disposition . 


inter vivos. The case went to the Court 
of Appeal where the actual decision -was 
that the widow had no power ,of.-..disposi- 
tion by Will but two of-the learned Lords 
Justices were of the exprees opinion that 


the donee took only a life-estate with full - 


power of enjoying the property in specie, 
In Hara Kumari Dasi v. Mohim Chandra 
Sarkar (7) there wag a similar case to which 
a similar construction was applied in 
order to give effect to all the words in the 
Will. In MafatlalMotilalv KanialalTrikam- 
lal (8) In re Pounder (3) was followed and 
the words “if I die then my son’s wife Bai 
Ganga is the owner of the above-mention- 
ed immoveable and moveable properties. 
The said Ganga shall during her lifetime 
spend anduse and enjoy out of my pro- 
perty and as to whatever -property may 
have: remained over after her decease her 
two daughters are the owners 
construed to confer a life-estate on the 
wife with a power of disposition inter 
vivos.” The caseis' also referred to and the 


construction followed in Mithibai v. Meher-. 


bai (9). There is thus ample authority in 
‘this country as well as in England for 
holding tbat there may be a life-estate 
with powers of disposition and on the 
construction of this document and on a 
consideration of the law there is no doubt 
in my mind that Subbamma intended to 
reserve to herself a life-estete with full 
powers overthe corpus during her life 
and thatas to whatever property was left 
the adopted son was to succeed. The ap- 
peal, therefere, succeeds and the decree of 
the lower Court will be modified -accord- 
ingly. The 2nd respondent must pay ap- 
pellant’s costs. Memorandum of. objec- 
‘tions by 4th defendant is dismissed, no 
costs. Amendment of plaint ordered by 
lower Court will now be formally effected. 
Krishnan, J.—IT agree. a 
VuiN. V. 
ALN. A. Appeal allowed. 
(7) 12 0. W. N. 412; 7 C. L. J. 540. > . 
(8) 30 Ind. Cas. 915; 17 Bom. L. R. 705. > . 4 
(9) 64 Ind. Cas. 397; 46 B. 162; 23 Bom. L, R. 858; A. 
J. R. 1922 Bom.179. $ 
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NAGPUR JUDICIAL COMMIS- 
e SIONER’S COURT. 
Seconp CIVIL APPEAL No. 412 oF 1927. 
e  ~‘August-24,1927, . 7. 
. Present :— Mr. Findlay, J. ©. 
‘BUDH1LAL—DerenDanT—APPELLANT 
l versus. 
“ MOKHAMCHAND any aNoTaER— - 
PLaINT) FfS— RESP! NDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 120— Co- 
tenant—Ouster—Liability . for mesne profits—Suit for 
T profits—Limitation—Art. 120, whether appli- 
aute. $ 
: If a person prevents his co-tenants from obtaining 
from a field such profits as itis capable of yielding 
and takes possession of the whole field as his own, he 
is liable to account for mesne profits. 
Mahesh Narain v. Nowhat Pathak (1), followed, 
The Article applicable to a suit for such mesne 
profits is Art. 120 of Sch. I to the Limitation Act and 
not Art. 109. 
- Yerukola v. Yerukola (2), followed. | 
Appeal against the decree of the Addi-. 
tional District Judge, Seoni, dated the 3let 
July, 1927, in Civil Appeal No. 4 of 1927, 
Mr. S. A. Ghadgay, for the Appellant. 
JUDGMENT.—The facts of this case 
are sufficiently clear from: the two lower 
Court’s judgments, Even accepting the 
findings of fact arrived at by the lower Ap- 
pellate Court, two contentions have been 
urged on behalf of the appellant, Budhilal. 
The first of these is that, as the possession 
of the appellant was -not permissive and 
was not on behalf of his co-owners, the 
limitation.applicable to the case was. to be 
found in Art. 109, and not in Art. 120, 
of the Limitation Act. TT. 


Formy own: part, it seems to me per- 


. fectly clear that in the present case ths 


appellant prevented -his co-tenants from 
obtaining from the field such profits as it 
was capable of yielding and took possession 
of the whole field as his own. This being 
so, on the principle laid down by Mooker- 
jee, J., in Mahesh Narain v. Nowbat Pathak 
(1) lam of opinion that the appellant was 
liable to account for ‘the mesne profits in 
question, and the decision in Yerukola v. 
Yerukola (2) with which I respectfully 
agree, is ample authority for the view that 


> Art. 120 is applicable. 


The second point urged is that, in view’ 
of the previous suit for partition, it was not 
opento the plaintiff-respordents to bring 
the present suit with respect to the profits 
of only a portion of the family property. I 

(1) 32 ©. 837 at p. 854; 1 O. L. J. 437. 

(2) 71 Ind. Cas. 177; 45 M. 648; (1922) M. W. N. 215; 


30M. L. T. 279; 42 M. L. J. 507; 15 IM W. 595; A. I, R. 
1922 Mad. 150 (F. B.). Tr 
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am at.a loss .to understand what. applicabil- that, the, suit. was, not cognizable, by. the - 
ity O. IX, ‘r. 9.of the Civil Procedure Oivil Court. 


_ Code, has, to the present case, as urged in The first Court rejected the defence and 


the fourth ground of. appeal. The gause decreed the plaintiff's. suit for possession 


of action for the present suit. had not of the land. in dispute. The, defendant 
arisen when the previous partition suit.wa8 appealed, but ‘his appeal was, dismissed by. 


filed I know of no bar to the present the learned Subordinate Judge on the. oth 


suit being brought in the form it is. © - May, 1927. The defendant, has. now coms. 
These findings govern the appeal which to. this Oourt in second appeal. 

is dismissed without notice to the Tespond- . I think there is no substance, in this 

ents. Š appeal. In my opinion this appeal is. 
G. R. D. ` Appeal dismissed, . concluded by findings of. fact. + lt had been 


“found that. the plaintiff ` ‘is the ‘rightful 
tenant ofthe land in suit and that he 
never ‘relinquished the holding as alleged 
by. the ‘defendant. The patta setup by the’ 


we par 


suit was taken to “be a aùit between rival . 


“ tenants and it. was ‘rightly ‘held that ‘the 

"OUDE CHIEF COURT. suit. was “cognizable by the Oivil’ Court. 
SECOND Civit APPEAL No. 271 oF 1927, The. fact is that the defendant has’ no 
j September 29, 1927. : - right to hold the land in dispute as against | 

_ Present: —Mr. J ustice Raza. - the plaintiff. who is the rightful tenant of. 

| MAHABIR—Dzienpant— APPELLANT. the land. The ‘plaintiff has rightly, brought 
"versus - the suit against the defendant, ` as. a três“. 
KHARGI—PLAINTIFE—RESPONDENT, passer. The defendant was wrong, ih dis-. 


Turisdiction—Suit by tenant against rival tenant possessing the plaintiff “from “ the. land 4 


E ak of tenancy’ land-—Cognisance by Civil’ in suit and I see no reason why, the, 
A suit between the rival tenants for possession of Civil Court, should not take” ‘cognizance “Of. 


tenancy land is cognisable bya Civil Court. © ` ` the suit, 

Appeal against the judgment and decree The appellant's learned . Counsel has’ 
of. the First Sub-Judge, Bahraich, dated’ the attempted to question the findings of. facta. 
5th May, 1927, confirming that ‘ofthe Munsif, in this case, but there isno jurisdiction 
Qaisarganj at Bahraich, ‘dated. ‘the 14th to entertain a second appeal on the ground 
February, 1927. ` of even an erroneous finding’ of fact, ; 
‘Mr, H. K. Ghosh, for the Appellant, however gross or inexcusable the error.may. 

Mr. Ghulam Hasan: for the Respondent. seem to. be. 

JUDGMENT .—This is an appeal from So far asIgee the question of. mortgage 
a decree ‘of the first Subordinate’ Judge, does not ‘affect the case, and ‘should be. 
Bahraich, dated the 5th May, 1927, affir ming left out of consideration. It was ` properly: 
a decree of Munsif, Qaisarganj at Bahraich, left out of consideration by the learned 


dated the 14th February, 1927. ` Subordinate J udge. 

‘The dispute in this case relates tosome .Inmy opinion no case, has been made 
tenancy land in village Parasrampur i inthe ouf, to disturb the judgment ofthe ‘learned’ 
District: of Bahraich. ` Subordinate Judge. “The result is ‘that’ 


‘The | plaintiff alleged that he was the the appeal ‘fails’ and must be dismis: ed, 
tenant of the land in suit, but the, defendant, I di ismiss the appeal with costs, i 
dispossessed him wrongfully from the land G., E. 
in June, 1926. DOO CANA Appzal. dismissed, 

The defendant admitted that the plaintiff- i i 


“was the tenant. of ‘the land in suit before 


1823 Fasli, but he resisted the claim on 

the ground that the plaintiff relinquished 

the holding ‘in ‘favour of the village 

thekadar, who then let out the land to’ the i 
defendant as a tenant under a paita dated | 

2th June, 1925. It was further” contended i 
at alate stage of the : suit in the first, Gourt 
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CALCUTTA. HIGA COURT. ° 
APPEAL FROM APPELLATE: DEcRER No. 457 | 
; op 1925.. 
July 18,1927.. : l 
Present:—Mr. Justice B: B. Ghose: aa 
Mr. Justice. Roy. 
MAHORUDDI SHEIKH—#1LAINTIFF — 
APPELLANT 
versus: 
SAFED ALI KHALIFA AND oTHERS—. 


DEFENDANTS— RESPONDENTS. 
“Landlord and tenant—Agreement by tenant to pay 
rent to superior landlord—Default—Sale of lessor's 
rights in suit for rent—Purchase by tenant—Trust— 


Suit by lessor for declaration of trust, whether barred: 


by O. XXI, r. 93, Civil'Procedure Code. 


Where a lessee who is under an obligation to pay 
the rent to the superior landlord makes default in ` 
the discharge of his own obligation and purchases ' 


the rights of his lessor in execution ofa decree for: 
rent obtained by the superior landlord against the 
lessor, he does not acquire any independent title to, 
the property adverse to his lessor but only constitutes _ 
a ile trustee for the lessor., [p. 779, cal. 2; p. 780, 
col. 1 

A suit by the lessor: under such circumstances for- 
a declaration that his title to the property remains, 


unaffected by the execution sale is not barred by 
[p. 780, ° 


aa r. 95 of the- Civil Procedure Code. 
col.. 1. 

Appeal against the decree of the District: 
Judge, 
the llth of December, 1924, reversing’ that- 
of the Munsif, Second Court, Bagerhat, 
dated the.28th of February, 1993, 

Babus Abinash Chandra Guha and Bhu- 
pendra Nath Das, for. the Appellant. 

Dr. Jadunath Kanjilal (with him Babu 
Subodh Chandra Datt), for the Respondents, 


JUDGMENT.—This is an appeal, by 
the plaintiff against. a decree. of the Addi- 
tional District Judge of Khulna reversing 
the decision of the Munsif of Bagerhat. The 
suit out of which thisappeal arises,was for a 
declaration that the’ title.of the. plaintiff 
and the pro forma defendant No 9 to the 
propsrty in suit has not been affected by 
arent sale héeld-in April, 1921. Tho facts 
are these: The plaintiff as well .as the 
defendant No. 9. were the owners of two. 
nim howlas, These. nim howlas were let 
outin tjara by theowners by a deed, dated- 
the 29th Jaistha, 1319, by- which the father. 
of the defendant No. 7 named Rahimulla 
Akan was granted a lease for 8 years of 
these tenures, which was.to end in Chaitra, 
1326. Rahimulla sold his patiai right to. 
defendant No. 1 by a kobala’ dated: 
lst Asar, 1319; (Ex. 3). It- is in evidence- 
that by virtue of, his, purchase. the.defend-. 
ant No, 1 went into possession and paid rent - 


MAHORUDD! SHEIKH Y BAPED “ALT, REAL IFA, 


Additional Court, Khulna,. dated: 


779 


tothe. superior. landlords..for two. years. 
Theré. was, a.. condition, in. the patta . of 
Rahimulla that. he would. pay the rent due 
to. the, superior. landlords, on behalf. of: 
his:lessors, the plaintiff, and the defendant 
No. 9, on: account of the. two: nim howlas. 


' Defendant No: l, as-already stated, paid rent. 


for two years- after his purchase of the 
ijara right; but he defaulted. in the pay- 
ment of rent. for the years. 1321 to 1324. 


Thereupon, the landlerda brought two rent 
the | 


suits against their tenants,, that is, 
plaintif and, the defendant No. 9.and 
obtained two. ex parte. rent decrees.. In. 


. execution of those decrees the nim howlas 


were sold and they were. purchased by. 
defendant No. 1 himself.. After. the sale, 
the, present plaintiffs. presented an applica-. 


tion for setting: it aside. onthe ground of: 


irregularity.and other.. matters. which fall 
within O. XXI,r. 90. of.the Code of: Civil 
Procedure, That, application was rejected, 
After failing to haye.the.sale set aside,. the 
plaintiff-has ‘brought. this ‘present suit: for a 
declaration: that, his- right as well as. that 


of. defendant:No. 9 in-the..nim howlas haye. 


not. been atfected' by; the auction sale... The. 
plaintiff alleged: that after, the. expiry. of; 


the ijara in, 1326, he and. his co-sharers got. 


into possession. of. the property, ‘and; they. 


are stillin, possession. The. defendant N ©; l. 


denied his, purchase, of, the, ijara tight 
from Rahimulla, or: that, he. was under;.an. 
obligation: 
superior landlords on behalf of the plaintiff 
and: his. co- -sharers.. The. learned. Munsif. 


decided the facts im ‘favour: of the plaintiff, 7 


He held upon, the evidence adduced;not only, 
by-the plaintiff-but, also by the. defendant, 
No. 1 himself, that. defendant, No, |: did; 
actually purchase the ijara. interest of. 
Rahimulla which he had- got. from, the. 
plaintiff and-his co-sharer. He also,found > 
that the defendant. No. 1 was, under an, 


obligation to pay the rent. to the superior., 
. landlords: on behalf of his vendor's lessors 


and, as a matter of fact, he.did pay. the 
rent for two years. Afterwards, he. mada. 
default, as alleged by the, plaintiff: and. 
purchased. the. property. himself: at the, 
execution sale. Upon these findings, the. 


: Munsif camesto the conclusion that the de- 
' fendant, No. 


1 constituted, himself as a 
trustes for the plaintiff and, his co-sharer 
with regard. to. the. property purchased by ° 
him and had- acquired, no independent title - 
himself, This: view: of! the @aw.can hardly. 
be contested, because tha defendant No | 


to,paya: the rent due, to: the. 
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being underan obligation -to pay the rent 
of. the superior landlords cannot acquire 
_@ rightin himself by making default in 
the discharge of his-own obligation. The 
Mursif also found that. although th8 de- 
fendant No.l by virtue ‘of his purchase 
took symbolical possession, the actual pos- 
‘Session of the. tenures in question is with 
the plaintiff and. his .co-sharers and he 
discusses the evidence: in ‘detail leading to 


that conclusion. He, therefore, made a 
decree in favour of the plaintiff and 
declared ‘the nim - howla rights of ‘the 


plaintiff and the pro forma defendant No. 9 
in the lands in suit andhe further declared 
that ‘their title was unaffected by 
the ajuction-purchase of the defendant 
No. 1. The defendant “No. 1 appealed 
‘against that decree. The Additional 
District Judge has reveised the decision of 
the Munsif solely upon the ground that 
this suit is not maintainable as it amounts 
to what is prohibited by the Civil Procedure 
Code, that is tosay,a suitunder O. KAI, r. 92, 
-gsub-r. (3) which provides that no suit to set 
‘aside an order made under r. 92shall be 
brought by any person against whom such 
order is made. The Additional District 


Judge seems te us to be: clearly in error: 


in so holding. The purpose of an applica- 
tion under O, XXI, r. 90 is quite. different. 
In the present suit, no decree can be made 
setting aside the sale for any irregularity 
or on any other ground: mentioned in 


O. XXI, r. 90, Civil Prowedure Code. ~The ` 


present suit proceeds rather upon: the 
ground thatthe sale is a goodone, “but 
the defendant No.1 holds the property for 
the benefitof his lessors and so far as 
the plaintiffand his co-sharers on the one 
handand the defendant. No. 1 on the other 
are concerned; thetitle to the property 
remains unaffected. It is quite. true that 
‘the proper prayer im this cage. should 
have been to ask that the defendant No. 1 
eke directed to execute a conveyatiae.ot the 
property in favour of the plaintiff and ‘bis 
co-sharers. But under the circumstance 
that the defendant No. 1 has not been able 
to get into possession and the tenures are 
actually in the possession of the plaintiff 


and his co-sharers, no serious harm has. 


been done for the prayer in ‘the plaint not 
having been made in the proper form. 
The learned Judge, however, did not. find 
‘the facts in the case, that is to say, he 
did not determine the issues whether the 
defendant No, B made default in payment 


E 
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_that opinion in the present case. 
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of the rent to the superior landlord while 
under an obligation to- pay it by reason of 
the covenant in the ijara patta, and whe- 
ther he had actually purchased the ijara 
interest of Rahimulla. We have been led 
through the evidence by the learned 
Advocate on behalf of the defendant No. 1 
and we are satisfied that the estimate of the 
evidence by the Munsif is quite correct 


and the facts found by him which have not . 


been upset by the District Judge are un- 
assailable. There is only one passage in 
the Munsif’s judgment with which we are 
unable to agree, that is, where he speaks 
about the mortgage-decree obtained by 
the defendant No. 2, who is the son’ of 
defendant No.1 against defendant No. 9 
and his daughters in mortgage Suit No. 256 
of 1920. The learned Munsif’s view that 
the mortgage-decree has been wiped out. 
by the rent sale is erroneous.and it was 
absolutely unnecessary for him to express 
The 
view with regard to the main question 
decided by the Munsif is accepted by us. 

The result is that the judgment and 
decree of the lower Appellate Court are set 
aside and that of the Munsif restored 
with this modification that the defendant 


No. 1 alone will be liable for costs in all 
‘the Courts. | 
AN, A. 


and Beoti Lal y. Manna Kunwar (3), followed. 


Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivit Revision. No. 1-B. or 1927. 
' August 30, 1927. 
Present: Mr. Kotval, A. J. C. 
VISHN U—Puslintirs—APPLICANT 
; versus 


ACHUT— DEFENDANT —NON-ÅPPLICANT., 

Negotiabie Instruments Act (XXVI of 1881}, ss. 8, 
78, 82 (c)—Promissory note—‘Holder’, meaning of—~ 
Benami promissory note—KReal owner, whether en- 
titled to sue. aa | 

A person is not entitled to sue on a promissory 
note merely because the money advanced under the 
instrument belongs to him and was advanced on his 
behalf by the payee. ip. 781, col. 1.) 

The application of the doctrine of benami to 
negotiable’ instruments would, by introducing an 
element of uncertainty into them hamper commerce 
for. facility of which they are largely used. [p. 781, 
col 2. | 
l Bani Ayyangar ¥. Sadagopa Ayyangar (1), 
Subba Narayana Vathiydr v. Ramaswami Aiyar. (2) 


< 
è 
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Application -for ‘revision against the 
decree of the Small Oausés Court Judge, 
Buldana, dated the 19th November, 1926, in 
Small Cause Suit No. 856 of 1926. l 

Mr. W. R. Puranik, for the Applicant. 

Mr.G. G. Hatwalne, ior the Non Appli- 
cant. 2 

ORDER.—The defendant executed a 
promissory note infavourof Pralhad Ganesh 
the brother of the plaintiff. The plaintiff 
claimed paymentof the amount due on the 
note which was not indorsed to him, alleg- 
ing that the money advanced thereon was 
his and was advanced on his behalf by 
Pralhad. The defence was that the plaintiff 
not being the payee had no right to claim 
payment and was not entitled to’ maintain 
the suit, The defence having succeeded 


-. ALI HUSAIN V. MOHAMMAD HUSAIN. . ; 


the plaintiff seeks revision ofthe decree of ` 


the lower Court. , 
Section 78 of the Negotiable Instruments 
Act XXVI of 1881 provides that subject 
tothe provisions of s:-82,cl. (c), payment 
of the amount due on a promissory note, 


bill of exchange or cheque must, in order © | 


to discharge the maker or acceptor, be made 
to the holder of the instrument. The pro- 
visions of s. 82 (c) have no application in 
this case. Applying s. 78 to the present 
case the defendant will not be discharged 
from liability on the note unless he has 
paid the sum due on it to the holder, 
question, therefore, remains whether the 
plaintiff is the holder for he has no right 
to claim the sum if by payment to him the 
liability cannot be discharged, 

Under 8. 8 the holder of a promissory 
note means any pereon entitled in his own 
name to the possession thereof and to receive 
or recover the amount due therecn 
from the parties thereto. In the case of a 


promissory note not payable to the bearer 


“the person entitled in his own name” can 
only mean the person named in the note, 
that is the payee or the indorsee: see Rama- 
muja Ayyangar v. Sadagopa Ayyangar (1), 


The 


Subba Narayana Vathiyar v. Hamaswami- 
Aiyar (2) and Reoti Lal v. Manna Kunwar. 


(9). 


The holder in the present case then ig 


NX 


_ Pralhad and not: the plaintiff, and Pralhad - 
alone can claim the amount, for by pay-. 


ment to him alone -can the’ defendant's 
_ liability be discharged. - ; 

The doctrine of benami cannot be appli- 
(1) 28 M. 205; 15 M. L. J. %9, 
(2) 10 M. £8; IM, L. T. 877; 16 M. L. J. 508 


(3) 65 Ind, Cas, 7£5; 44 A, 290; 20 A, L, d, 
BR. 1922 Ali, 70, ar oo BE 


4 


126; A, I. 


.joinder of ‘Pralhad. 


| „AND OTHERS — DEFENDANTs— 


'a fresh start for the 


ordinate Judge, Barabanki, in 


Kia 7 i ` 
a 181 
ed'irta case like this where the law by clear 
implication excludes its application. The 


apphication of the doctrine to negotiable 


instruments would by introducing an ele- 
‘ment of uncertainty into them hamper 
commerce: for facility of which they are 
largely used. On the other hand, the pro- 
perty in the instruments being transfer- 
able by mere indorsement the benamiship 
may easily be eliminated. 


"As to the prayer to be allowed to amend 
the plaint by addin 


g Pralhad as a party it 


is clear that, the object of ths joinder of 


Pralhad was not to enable a decree to be 
passed in his favour but to enable one to 
be-passed in the plaintiff's: favour, That 
object could nit have been gained'by the 


+ 


. The suit was rightly dismissed. This 


application is dismissed with costs. 


OANA Application dismissed, 


OUDH CHIEF COURT. 
SECOND CIVIL APPeaL No. 216 or 1926, 
September-26; 1927. ` 
Present:—Sir Louis Stuart, KT., Chief | ; 
Judge, and Mr. Justice Raza. ` 
ALI HUSAIN— PLAINI IFF—APPELLANT 
; Versus 
MOHAMMAD HUSAIN since DECEASED 
REPKESENTED BY HIS SON AFZAL HUSAIN 
ND OT: RESrONDENIS, 
Limitation — Adverse possession — Delivery of 
symbolical possession, effect of— Suit for possession 
by purchaser—Time, when begins to run. 
lf upon ən execution sale possession has been de» 
livered to the auction-purchaser in accordancb with 
the provisions of the law; the auction-purchaser gets 


he computation of limitatio 
a date of the delivery of such E E R, ES 
col. ] . 


i Jang Bahadur Singh v. Hanwant Singh (1), fol- 
owe i 8 g 
Appeal against the decree ọf the Sub- 
f Regular Oivi 
Appeal No. 76 of 1924, dated hee 3rd Fete 
ruary, 1926, confirming that of the Munsif 
Ramesanehighat, in Original Suit No, 7 0' of 
1924, dated the 15th of November 1924 
af aoe forthe Appellant. ° | 
r. Bishambhar Nath, for Mr- Bi 6 
Nath, for the Respondents, mi eee 
JUDGMENT.—The platntiff-appellant 
obtained a decree for possession .of certain 
properly on the 12th of November, 19:2, In 


782 

| execution -he was placed:in possession over 
certain property in the following manner. 
The property was at that time in. the ppeses- 
sion of a mortgagee. He had obtained 
possession against .the mortgagor and his 
right was subordinate'to the right of the 
mortgagee in possession, Thusallthat hehad 
obtained was the same possession to which 
the mortgagor was entitled, that is tosay, 
‘ssymbolical possession. The papers in the 
-execution proceedings show cleatly,:in our 
opinion, that. he obained symbolical posses- 


sion, the actual personsin physical possession - 


remaining in physical possession and a 


.8. 103 to dispose of the case finally. 
.the powers which we possess under s. 103 


DHANABARKIYAMMAL.®, THANGAROHI MUDALIAR. ‘(105 I. O. 1927] 
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‘by the terms of hig--deeree. .In.these cir- 

cumstances the suit ‘was ‘not’ time-barred, 
‘There is no necessity to.send the case: back 
under the provisions of .0..XLI,r. 23, Civil 


Procedure’ Code, ‘as the whole of the facts 
- necessary for decision are -before.us and 


we are competent under the provisions of 
Under 


we grant the plaintiff-appellant a decree ` 
for possession’ over plots Nos, 3276, 3277 
and 3278 with -three years’ mesne profits 


-prior to-the date.of-suit and mesne profits 


up to the date of delivery of possession, 


proclamation being made -by beat of 
‘‘drum asto the,plaintifi's possession. -He 
sued ‘on the 29th April, 1924, for posses- 
“gion overcertain plots on the-ground that 
he .had been ‘subsequently dispossessed. 
“The trial Court found .that these plots were 


We direct the trial Court to make amrin- 
quiry .as .to the amount of the :mesne 
profits -in question. That amount, when 
so decided, will :be incorporated in-the 
‘decree. The defendants will :pay their 
own costs and those of the appellant: in-all 


not covered by his decree and dismissed -Courts. | 
the “suit accordingly. He appealed. The ~-a.u. ‘Appeal allowed. . 
lower Appellate Court found that the plots : 


were covered by his decree but dismissed | 
the suit on the ground that it was time- - 


barred because he had not obtained posses- 
sion in law over the plotsin question. The 
learned. Judge arrived -at this- conclusion 
on. the ground that he-had obtained posses- 
sion under-O,;. XXI, r. 35. when he should 
have. obtained .possession ‘under O. .XXT, 
r. 36, Civil Procedure Code. -But we are 


clearly of opinion; after having gone 


through the papers, that he actually obtain- 


ed possession under O..XXI,:1- 36-and in - 


these circumstances his“ possession -was 
good inlaw. The decision which the learn- 
. ed Judge has quoted.in Jang Bahadur 
Singh v. Hanwant Singh (1) is in favour of 
the plaintiff-appellant, not, as“the learned 
-Judge would have ‘it, against him. This 
‘ig a decision of a Full Bench of the Aljah- 
abad High Court -which.lays down: that if 
upon an execution sale possession’ has been 
delivered to the auction- purchaser in accord- 
-ance with the provisions of the law the 
- guction- purchaser gets'a-fresh start for the 
-‘gomputation of limitation. from the date of 
. ethe delivery of such possession. This is 
' the view,of the law-which we take. -But 
”. dn this‘view of the law the plaintiff obtainéd 
possession on the 15th December, 1912, in 

' aczordance with the provisions of the: law 
¢ over the property.in suit and this property, 
' according to finding of fact, which cannot 
be questioneg in second appeal, wes covered 


(d) 63 Ind,- Oas, 212/43 A’ 520; 19 As Ly 9,409 


‘ (F. R) 


LAN, A. 


ATE l 
i 
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“MADRAS ‘HIGH COURT. 
_ “ORIGINAL SIDE Appgau No. 124 oF 1926. 
, _ August 2, 1927. 
> Preseni:—Mr. Justice Ramesam and Mr. 
Ta Justice Cornish. 
DHANABAKKLYAMMAL—APPELLANT 
; n versus 
THANGAROHI MUDALIAR.AND OTHERS 
: ` — RESPONDENTS. _ 
Succession Act (XXXIX of 1925), 8. 801—Removal 
of executor—Procedure—Separate suit, whether lies-— 
Dismissal of application without inquiry on: ground 
of complicated facts, whether justified—'May', mean- 
ing of. , f 
Very wide powers are now conferred upon Courts 
in India for the removal of an executor under s. 301 
ofthe Succession Act, 1925,. but no regular suit 
lies for such a relict. apart from that section. 
[p. 783, col. 2.] l 
The use of the word ‘may’ in this section shows 
merely that a proper case must be-made out and 
the Court shall act only if a proper.case is made out. 
To. that extent, the power vested ina Court under 
the section is discretionary but the discretion is not 
arbitrary but judicial and it is not open toa Court 
to dismiss a petition under the section’ without any 
kind of enquiry into the allegations made merely on 
the ground that, the matters which will have to be 
determined will require a considerable quantity of 
evidence and the determination of various facts and 
issues some of which are complicated. {p. 783, col. 
2; p. 784, col. 1.] as 
Appeal from the judgment ‘and order of 
Mr.: Justice Srinivasa Ayyangar, dated 
the 5th October, 1926, passed in.the exercise 


(105 I. ©. 1927] 
of the Ordinary. Original Civil J urisdiction 


of the High Court and made: in'O.'P. No. 117 
of 1926. 


Mr. K.'S.-Krishnaswaimt ‘Ayyan, gar, for 


the Appellant. 

Mr. 5S. Doraiswami 
Respondents. 

JUDGMENT. —This is an appeal - 
against an order’ of’ our brother Srinivasa’ 
. Ayyangar, J; dismissing ‘ ‘an application 
under-s-301 of the«Indian Succession Act 
.XXXIX of 1925 -to-remove the executor, 
‘Than garchi Mudaliar, appointed - “under, the 
Will of Vaidyalinga Mudaliar, ‘dated 21st 
. October,’ 1925. An interim order appoint- 
inga, Receiver was made by ‘our~brother 
' Beasley; J. When’ the ‘matter came ‘on ' for 
‘ finial disposal before Srinivasa Ayyangar, d., 
he held that the matters which bad to be 
“determined: required a considerable quanti- 


Ayyar, for ‘the 


-ty ‘ of * évidence’ and the determination - on. 


various facts and issues some “of which’ were 
really ‘complicated. "He was also of opinion 
that the petitioner, has got another remedy 
„for the removal. of the executor by way ‘of‘a 


Wate ty 


_ the. petitioner, 
“he' dismissed the petition. He Siso expreas- ` 
ed g suspicion that the’ ‘petition was not ` 
“made in’ good faith but was actuated by 
“someothermotives. ‘Now s. 30lof the Sticees- ~ 
“sion Actre.enacts s. 4 of the Administrator- ` 
` General's Act’ V of 1902. That Act itself re- 
“produces the provisions of the Judicial 
. Trustées’.. Act of England 59 and 60 Vic. 
Chap. 3>. ‘Until the Judicial Trustees’ Act 
‘of 1396 was passed in England and the 
“Administrator- General’ s Act’ V of 1902 was 
passed in India the Courts had really no 
"power to remove an executor. If the charac- 
ter of executor has ceased and he becomes 
merely a trustee he might beremoved from 
his position as a trustee, but if he continued ` 
to be executor he could mot be removed 
from his’ position asexécutor. This is the 
view of Kekewich, J., in “In re Ratcliff (1). 
He saya: “That is to’ aay, the. Court can under 
this Act do’ what ‘it ‘could not do, before— 
remove an executor.” ‘The same’ view” was 
taken in India by’Tyabji; J., in. Ez parte 
Ame erchandMadhowji( (2). Hé quotes Léwinon 


(1) (1898) 2 Ch, 352 at p. 356;'67 L. J. Oh, 562;-78 1, 
(2) 20 B. 188 at p: 190; 7 Bom. L. R, 195,” 


pA 
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Trusts which says: ` “An executor is iégard- 


‘ved in-some Sénse‘as a: “trustee, ‘but: he can- 


“not, like‘a trustee, be discharged, ‘even - by 
‘the Court-ftom_his éxecutorship. When the 


 funéral-and’ testamentary ' éxpenses, debts, 


“and'legacies have been eatisfied and the 
surplus bas been. invested upon the ‘trusts - 
“of tHe. ‘Will,'!the exécutor ‘then ‘drops 
-that character and becomes:a‘trustee in 
‘the ‘proper sènse, ‘and ‘may -then ‘be dis- 
“charged from ‘the ‘office. -like any other 
trustee." 

‘Mr. ‘Doratawaini Ayyar ‘appearing -for 
‘the, respondent ‘argues that’even prior to 


<the:Judicial Trustees’ Act of 1896 there was 


‘certainly some jurisdiction in the Oourt:of 
-Ohancery: by which the’estate can be ‘pro- 


‘tected. He-concedes that‘an executor can- 


“not be removed but in thecase of a bank- 
‘rupt ‘executor or in case of waste or impro- 
-per dispositidn of the property by the exe- 
“eutér’ the’-Court' of Chancery : canappoint 
“a Receiver. ‘But the Court will” not - inter- 
-fere*merely -because an‘ executor is“poôr. 
‘See Williams’ òn- Executors, TOth' Editión, 
*pagel6f5‘and Ingpen' òn, Executors, 2nd 
“dition, page'51, -But this*seems ‘to bea 

remedy of avery limited -kind and it is ‘of 
"avery: ‘litdirect’ character“ when the GOourt 
restrains an* éxecutor: fron“ acting. merely 
“by ‘the? appointment :of a Receiver.’ “Now, 
“much “wider ' powérs are -conferred - upon 
< Courts -both'in India and: in England ‘fér 
‘the yemoval of an éxecutor, Mr.’ Dorai- 
‘swami-Ayyardoés‘not contend thataregular 
“suit for the removal of an: executor lies 
‘apart frons. 301. It'is, therefore, clear that 
‘if thé removal ofan executor is sought and 
‘not an indirect restraint on him by merely 
‘gétting the'appointment of a Receiver, the 
‘only remedy that is open: is under s. -301, 

The use of the word ‘may’ in this section 
‘shows merely thata proper case must ‘be 
‘made-out-and the Court shall act only-if a 
proper case is made out. To that extent, no 
“doubt, the’ power: vested ‘in .a Court. under 
this section 1s: discretionary. but the’ discre- - 
tion is not arbitrary ‘but it is a judicial dig- 
cretion. Tt may be that the` section! doeg 
not třy to éxhaust the kinds of charges that 
may be brought against an executor. or - 
other circumstances that ought to be made 
out before his removal can be. obtained, 
The fact that Beasley, J., thought that g 
Receiver ought to be uppoloted shows that, 
in his opinion, there was good ereason for 
the appointment ofa Receiver, The learned 
Judge (Srinivasa. Ayyangar J.) does not 


84 | 
say that the allegations made by the 
petitioner inthis case do not make out a 
prima facie case, even if proved. That 
being so, we think the Oourt ought to en- 
quire into the allegations made by the 
petitioner; and if the facts proved do not 
make out a proper case it is another matter. 
‘But it may not be open for a Court to dis- 
miss the petition without any kind of en- 
quiry into theallegations made. As to the 
apprehension that the Original Side may be 
flooded by applications of this kind, all that 
I canat present say.is L do not know how 
far the apprehension is justified. In many 
eases the allegations themselves may be 
prima facie frivolous and in such cases 
petitions may fail without even an enquiry, 
But assuming that there may be large 
‘number of such applications, that is no 
. ground for refusing an obvious remedy 


now conferred upon the. parties’ by the 


Legislature. Ido not think it is necessary 
to puraue this kindof argument any further. 
The result is, the order ofthe learned 
Judge will be set aside and the case will 
go back to the Original Side for enquiry 
into the petition.~ 

We are informed that the Receiver ap- 


pointed .by Baasley, J., has besn discharg- : 


‘ed as a: result of the dismissal of 
the petition. Now that the order dismiss- 
‘ing the petition is set aside, we think it 18 
safe in the interests of the estate and 
in the interests ofall parties that the Receiver 
“should continue. Wedo not mean to ex- 
press any opinion as to the allegations and 
counter-allegations made by the parties 
against each other at this stage. Seeing 
that there has been a Receiver upto the dis- 
missal of the petition and his discharge 
‘was really a result of the dismissal of the 
petition, we think it is proper that he should 
continue now that the order dismiesing the 
petition is-set aside. oe 
The Receiver will actunder the directions 
of the Court.. Costa up to this stage will 
abide the ae Stamp paid on appeal 
j refunded. TL 
j = v, Appeal allowed, 
ALN. A, T 


NABI BAKHSH V., ANGNEY. 
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 OUDH CHIEF COURT. | 

Secono Givin ArPEaL No, 270.oF 1927. | 
_ September 27, 1927. 
Present:—Mr. Justice Hasan. 
NAB1 BAKASH AnD ANOTHER —PualNTIFES 
° —APP#LLANTS 
l = Versus : ' 

ANGNEY—DsFENDanT— RESPONDENT. | 
Pleadings — Amendment — Application to convêrt 
relief for injunction into possession—Amendment after 

close of case—Right of Court to allow amendment. 

Plaintiff sued for possession in respect of Gertain 
land and injunction in respect of another land. The 
trial of the question of title and of the defence 
covered the subject-matter of both reliefs. After the 
parties had closed their case the plaintiff applied for 
amendment of the plaint to the effect that he might 
be granted possession in place ofinjunction in the 
event of the Court finding that he had been out of 
possession of the land in respeét of which injunction 


"was sought : 


Held, that the ‘amendment could not prejudice the 
defendant or change the nature of thé suit and ought 


‘to have been allowed. ([p. 785, col. 1.] 


Appeal against the judgment and decree 
of the Sub-Judge, Sitapur, dated’ the 7th 
May, 1927,in Appeal No. 8 of 1927, modi- 
fying that of the Additional Munsif, Sita- 
pur, dated the 23rd December, 1926. 

Mr. Salendranath Roy, for the Appellant. 

Mr. Ali Mohammad, for the Respondent. 

JUDGMENT.—This is the plaintiffs’ 
appeal. In the suit, out of which this 
appeal arises, the plaintiffs asked for two 
substantial reliefs besides the general re- 
lief on the proved facts of the case.” The 


‘first relief was for a decree of- possession. 


in respect of a certain number of plots. 
The second relief was for a decree of in; 
junction in respect of some. other plots. 
The title as to both the sets of the plots 
was alleged and has now. been found to» 
be the same and the defendant's act of 
trespass is also found to be the same ipa 
respect of both classes of the plots. 

The Court-of first instance granted € 
decree in respect of both the reliefs. The 


‘lower Appellate Court has found that the 


plaintiffs were out of possession of the plots 
in respect of which the relief of injunc 
tion was prayed and on that finding har 
modified the decree of the Court of firs’ 
instance and dismissed the suit in the 


= matter of the, rélief relating to injune 


tion This last mentioned act of the lowe 

Appellate Court is the ground of grievance: 

in the appeal before me. A 
It appears that afterthe parties had close 


. their case the plaintiffs made an applica 


tion to the trial Court in which they aske 
for the amendment of the plaint in th 
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sense that they might be granted a decree 
for possession of even those plots in re- 
spect of which they had asked for a decree 


“BOTAM RAM V. BARDUSÀN RAM. 


wa 


for injunction in the event of the Court - 


finding that they were out of possession of 
those plots. The amendment was object- 
ed to by the defendant. 
tried the case in the first instance, did 
not give sufficient consideration to the 
application for amendment. He thought 
rather in a cursory manner that the amend- 
ment would have the effect of changing 
the nature of the suit, ; 

This was clearly an erroneous view of 
the pleadings of the case, nor could the 
amendment, having regard to .the stage at 
which it was prayed for, prejudice the 
defendant. The trial of the’ question of 
title and of the pleas in defence covered 
the subject-matter of both the reliefs and, 
therefore, no party would have been pre- 
judiced if the amendment had been per- 
mitted: The Munsif’s refusal produced 
the disastrous effect for the plaintifis in 
the Court of Appeal. The last-mentioned 
Oourt altogether overlooked the applica- 
tion for amendment and it also overlook- 
ed the prayer for a general relief which 
was embodied in the plaint as it was 

originally presented. AsI am of opinion 
that the amendment should have been 
allowed I will treat the case as if it has 
been allowed. This being so,- the decrée 
of the lower Court must be modified and 
I accordingly-doso by granting a decree 
for possession in respect of the two sets 
of plots mentioned in list A attached to 
the plaint, 

Now remains the question of costs. This 
is a fit case, in my opinion, in which the 
plaintiffs should not only bear their own 
costs in all the three Courts but shculd 
also pay the costs of the defendant- respond- 
ent-in the same Oourts. I accordingly 
make that order as to costa. 


G. H, ; 
ALN. A. Decree modified, 


50 


The Munsif, who © 
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. LAHORE HIGH COURT. 
SECOND O1rvit APPEAL No, 2828 ‘or 1924, ` 
i April 28, 1927. 
Present :—Mr. Justice Addison and Mr, | 
_dustice Agha Haidar. : 
SOTAM RAM AND OTHERS — DEFENDANTS — 
: APPELLANTS 


or `- versus MA 
PARDUMAN RAM AND OTAERS—PLAINTIFFS ` 


— RESPONDENTS. 
Hindu Law—Joint family—Debt. contracted by 
manager—Liability of other members—No presump- 


‘tion of family benefit. 


_ liable for it. 


There is no presumption that a debt contracted by 
the manager of joint Hindu family is.contracted for 
the benefit of the family “where - there is no joint 
family business, and unless:it is proved to be for 
the benefit of the family the other members are not 
[p. 786, col. 1.} 


' Second appeal from a decree of the 
District Judge, Kulu at Dharamsala, dated 
the 25th July, 1924, affirming that of the 
Senior Subordinate Jadge, Kulu, dated 
the 10th June, 1924. : , 
| Messrs. Mukand Lal Puri and. Shambhu 
Lal Puri, for the Appellants. 
Messrs, Mehr Chand Mahajan and Nawal 
Kishore, for the Respondents. 


' JUDGMENT. 
Addison, J.—On the 5th January, 1922, 
Rhikhe Ram executed an agreement to the 
effect that he would -supply Ram Saran, 
now deceased with 509 maunds of Indian 


corn at Rs, 2-6 per maund and he further - 
-agreed that hè would pay Rs, 500 if he 


committed breach of the contract. In order 
to carry out the contract he was given 
Rs. 1,000 asan advance by Ram Saran. After 
the death of Ram Saran, the joint Hindu 
family firm, of which he was a member, 
sued Rhikhe Ram, his father, and two 
brothers for Rs. 1,500, namely, the sum of 
Rs. 1,000 given asan advance and the sum 
‘of Rs. 500 on account of the breach on the 
ground that all. the defendants were joint 
and were thus liable under the contract 
which had not been carried out. - ° 
The trial: Court Held that .614 maundg 
valued at Rs, 146-1 had been supplied. It 
found the other issues in favour of the 
plaintiffs and decreed the suit to the extent 
of Rs. 1,292-7 with future interest and with 
proportionate costs, This sum is made up 
as follows: namely, Rs. 1,000 minus Rs, 146-1 


4e. Rs. 853-15 out of the original advance, 


plus Rs. 438-8 the proportionate part of 
the penalty on account of the Indian corn 
not supplied,. _ ae 

The defendants appealed to the District 


"186 - 
“ Judge but their appeal was dismissed by 
him. They then presented a second appeal 
inthis Court. , ° 
The first point argued on behalf of the 
appellants was that on the findings of the 
Courts below the father and two brothers 
of Rhikhe Ram were clearly not liable. 
There is evidence on the record that the 
-defendants own land jointly but there is 
"no evidence that they orany one of. them 
_Carries on aby commercial business or hes 
‘ashop. The lower Appellate Court, how- 
ever, has held that Rhikhe Ram was look- 
ing after all the affairs of the family which 
“wasa joint Hindu family and that there- 
fore, the debt which he incurred must 
have been intended to be for their benefit. 
This finding means that the defendants 
constituted a. joint Hindu family and that 
Rbikhe Ram wes the manager of that family. 
. Accepting that to be the case, it remained 
for the plaintiffs to establish that the con- 
s tract was entered into for-the benefit of 
the joint Hindu family’ seeing that there 
‘is -no evidence that there exists a joint 
family buginess in which case the state of 
affairs might be different. In Mela Mal 
v. Gori (1), Khazana Mal v. Jagan’ Nath (2) 
and Baru v. Balla (3) it was held that there 
“is no presumption: thata debt contracted 
“by a manager of joint Hindu family is 
contracted for the benefit of the family. 
“The plaintiffs, therefore, further had to 
‘prove that the contract entered into by 
Rhikhe Ram was for the benefit ef the 
-whole family and this they have not 
_-done. 
The learned. Counsel for the respondents 
argued thatthe suit should be remanded 
“for further evidence on this point as the 
“ matter was not clearly putin issue. This 
‘ds not the case. Issue No. 2 runs as fol- 
' lows :— | 
“ Are defendants Nos. 1,3 and 4 joint 
“with defendant No. 2 and jointly respons- 
ible withhim for the money claimed in 
‘this suit ?” 
' This shows that the plaintiffs were 
“put on their guard not only. to prove 
“that it was a joint Hindu family but that 
` the joint Hindu family ‘was responsible for 
` payment of the debt. Further, it is clear 


~ from the judgment of both the Courts 
ie ae 66 Ind. Cas, 485; 3 Lah. 288; A. I. R. 1922 Lah, 


200. 
 . (2) 74Ind. Gas. 484; 4 Lah, 200; 5 Lah. L. J, 226; 
"A. I. R. 1924 Lhh, 44. 
(3) 105 Ind. Cas, 770; 6 Lah. L, J, 441; A, I. R, 1925 
È Lah, 141, i i 
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that this point was argued. It necessarily 
follows that the parties knew of it. 

The appeal must, therefore, be accepted 
go far as defendants Nos. 1, 3 and 4 are con- 
cerned and the suit against them dismissed 
without costg. ; 

Another point taken by the learned. 
Counsel for the appellants was that the 
Courts below should not have allowed the 
full proportion of the penalty of Rs, 500. 
‘This part of the judgment, however, must 
stand, There is upon the record no evi- 
dence to show what loes was incurred by 
the plaintiffs and if defendant No.2 deeir- 
ed to show that the sum of Rs. 500 agreed 
upon was excessive he ought to have pro- 
duced evidence to prove that no logs or 

- Jess loss had been incurred by the plaint- 
iffs. Inthe absence of this evidence I do 
not think that I can interfere with the 
finding of the lower Appellate Court on this 
point, ag 

The resultis that the appeal so far as 
Rhikhe Ram, defendant No. 2, is concerned 
is dismissed, butit is accepted as regards 
defendants Nos. 1, 3 and 4 and the suit dis- 
missed so far as they are concerned. e Par- 
ties will bear their own costs in this Court 
and in the lower Appellate Court but. 
Rhikhe Ram defendant No. 2 will pay | 
the plaintiffs’ costsin the trial Court upon 
‘the sum of Rs. 1,292-7. i 
Agha Haidar, J.—I agree. 
R. L, Appeal accepted in part. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 389 
oF 1925. 
duly 15, 1927. 
Present :—Mr. Justice B. B. Ghose and 
aie Mr. Justice Roy. 
GOHUR SHAIKH anp orpers—DerrenDants 
Nos. 1, 2 AND 6—APPELLANTS 
VETSUS 6 
Shaikh AHMED ALI— PLAINTIFF AND 
OTHERS—REMAINING DEFENDANTS— 
7 si ES OERE 
engal Tenancy Act of 1885), s8. 87, 
(0)— Transfer of a Cena a R 
possession as lessee of transferee—Landlord's right to 
eject—Express covenant against alienation, effect of— 
Notice under s. 155 (1) (b), necessity of. 
A tenant holding under a kabuliyat which pres 
cluded him from transferring the property in aly 
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way, either by sale or gift or otherwise, and which 
gave the landlord a right -of ‘re-entry in case of 
alienation, transferred his rights to 
remained in possession of a-portion of the same as 
a lessee under his transferee. A person claiming 
under the landlord sued to eject him without giving 
him any notice under s. 155 (1) (b) of the Bengal 
Tenancy Act: 

Held, (1) that the defendant was liable to be eject- 
ed as there was an express covenant for re-entry on 
alienation; [p. 788, col. 1.] 

Rammesh Chandra Mitra v. Daiba Charan Das (1), 
distinguished. 

(2) that the defendant was nota tenant after he 
had incurred the forfeiture and the landlord had 
indicated his desire to take advantage of it, and was 
not, therefore, entitled to notice under s, 155 (1) (b) of 
the Bengal Tenancy Act. [zbid.| 

Dwarika Nath Roy Chowdhury v. Mathura Nath 
Roy Chowdhury (2), followed. 

Appeal against a decree of the Subordi- 
nate Judge, Khulna, dated the 27th of 
September, 1924, reversing that of the 
Munsif, First Court, Bagerhat, dated the 
30th of June, 1922. 

Dr. Jadu Nath Kanjilal, (with him Babus 
Purna Chandra and Subodh Chandra Dutta), 
for the Appellants. 

Mr. Sarat Chandra Roy Chaudhury, (with 
him Babus Santi Kumar Roy Chaudhuri 
and Ramesh Chandra Pal), for the Re- 


spéndents. 
JUDGMENT. 

B. B. Ghose, J.—This is an appeal by 
the defendants Nos. 1, 2 and 6 against the 
decision of the Subordinate Judge of 
Khulna, The suit out of which this appeal 
arises was one for ejectment of the defend- 
ants withregard to asmall areaof land 
of 24 bighas which the defendant No. 2 
held underthe superior landlords of the 
plaintiff, defendants Nos. 7 and 8, by a 
kabuliyat dated the 4th of Magh 1309 B. S, 
This land with other lands constituted a 
holding which previously was held by the 
husband of the defendant. No. 2. The pro 
forma defendants Nos.7 and 8 who were 
the landlords brought the holding tosale 
in execution of their rent-decree and pur- 
chased it themselves. They re-settled the 
disputed land with defendant No. 2 by 
accepting the kabuliyat I have already 
mentioned. Subsequently the pro forma 

- defendants Nos, 7 and 8 created an inter- 
mediate interest_in favour of the plaintiff 
. by granting him a sub-lease.. The plaint- 
ifs ease is that by this transaction, he 
became the immediate landlord of defend- 
ant No. 2. The defendant No. 2 sold this 
disputed property tothe defendant No. 1 
by a kobala datedthe 3rd Falgoon 1327 
B.S, corresponding tothe 15th February 
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‘iff, ‘she forfeited her tenancy. 


Another but 6 claimed an` under tenure-holder . 
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1921, and thereby according to the plaint" 
Defendant 
No. 
under a permanent lease granted to him 
by the defendant No. 2. The piaintiff based 
his claim on two grounds: firstly, that the 
interest of the defendant No. 2 was that of 
an occupancy raiyat and that by reason 
of the transfer there had been anabandon- 
ment of the holdingon account of which he 
was entitled to lehds possession. The 


second branch and which is more import- . 


ant in our view, is -that under the terms 
of the lease of 1309 B.S. under which the 
defendant held the land, she was precluded 
from transferring the property in any way, 
either by sale or gift or in any other man- 
ner. It was also stipulated in the kabuliyat 
that in the case of any of the actsof trans- 
fer done by the tenant, the landlord would 
have the right of re-entry and take khas 
possession of the property. The Munsit 
dismissed the suiton the ground that the 


defendant No. 2 was in possession of a- 


certain areaof the land in question by 
taking asettlement from her transferee, 
the defendant No. 1. The plaintif appeal- 
ed against that decision and the Subordi- 
nate Judge hasdecreed the suit basing his 
judgment upon'two grounds. The Subordi- 
nate Judge has held thatthe right of the 
defendant No. 2 was only that of an occu- 
pancy raiyat whose right was not transfer- 
able without the sanction of the landlord- 
Having purchased this property the pur- 
chasers had taken no interest and they were 
liable to ejectment; and the defendant No. 6 
having taken a permanent under-lease in 
violation of the provisions of s. 85 -could 
not resist the landlord's claim. The Sub- 
ordinate Judge also held that the plaintiff 
was entitled to evict the defendant No, 2 
under the general law on the ground of 
transfer in breach of the condition in the 
kabuliyat. This view of law does not appear 
to have been properly developed inthe 
Subordinate Judge's judgment and this 
question appears to have been dealt with 
only perfunctorily. In the appeal on behalf 
of the defendants-appellants, the learned 
Advocate admitted that he has nocase with 
regard to defendants Nos. 1and 6. But he 
argues with great dealof force that the 
defendant No. 2 not having abandoned the 
possession of the holding is not liable to be. 
ejected, and that, therefore, the judgment of 
the Subordinate Judge shoulel be reversed at 


least tothe extent of the land which ig © 
oes % 
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actually in the possession of that defendant. 


There has been a number of cases which 
have given rise toa conflict of opiniop on 
the question of tite liability of a tenant to 
be ejected, if he transfers the holding but 
‘Temains in possession of the whole or a 
part of it by taking asub-lease from the 
transferee and if there is no repudiation of 
the liability for the payment of rent with 
regard to the holding. In my view 
which I have expréssed in various cases, 
itis unfortunate that this Court in several 
reported decisions have held that there can 
be an abandonment of a holding apart from 
the provisions of s. 87 of the Bengal 
Tenancy Act. If this Court had from the 
very commencement of the Bengal Tenancy 
Act adopted the view that unless there 
was an abandonment as defined under s. 87, 
Bengal Tenancy Act, the landlord would 
not be entitled to khas possession on the 
ground of a mere transfer by a raiyat 
having an occupancy right,a goed deal of 
litigation would have béen saved. But 
unfortunately a different view has ‘been 
taken in a large number of cases 
which has caused a good deal of misery 
as well as waste of money. The last of 
the caseson the question’ has set forth a 
view which, I think, might have been 
accepted from the very commencement. I 
mean the caseof Rammesh Chandra Mitra 
v. Daiba Charan Das (1). If the present 
appeal had merely rested ‘upon the ques- 
tion as to the transfer being made by an 
occupancy raiyat, I should have gladly 
followed the above case. Butin the present 
case there isa quite different aspect and 
it arises from its special terms of the cove- 
nant by which the lease was granted to the 
defendant No. 2. There is no dispute that 
the defendant No. 2 transferred the `inter- 
est she had acquired by the kabuliyat of 
1309 B. -S. to defendant No. 1 by describ- 
ing her interest asa permanent mokarart 
middle man’s interest. This act of trans- 
fer inter vivos gives the landlord the right 
to bring an action in ejectment on. the 
ground of forfeiture, as there is a right of 
re-entry expressly. reserved in the lease of 
which he has taken advantage. In reply the 
learned Advocate for the appellant states 
that in spite of this breach- the tenant, de- 
e fendant No. 2, Ter entitled to a notice under 
s. 155, sub-s. 1 (b), Bengal Tenancy Act, 


) 18 Ind. Cas. 497; 28 O, W., N. 602; 39 O, L. J. 356; 
A PR 102d Cal, 900, : 
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The difficulty in accepting this conten- 
tion, is whether the defendant No. 2 was a, 
tenant after the forfeiture incurred by her 
and the landlord indicated his desire to 
take advantage of the forfeiture.. This 
question was raised and decided in the 
case of Dwartka Nath Roy Chowdhury v. 
Mathura Nath,Roy Chowdury (2), Sir Lance- 
lot Sanderson, the late Chief Justice, and, 
the late Mr. Justice Mukerjee have dealt 


with this question in‘their different judg- 


ments in extenso. The reasonings in those 
judgments may very well be accepted. This 
appeal must, therefore, fail and is dismissed 
with costs. 
Roy, J.—I agree. 
Appeal Dagan 
„ê 34 Ind, Cas, 833; 21 CO, W. N. 117; 24 O. L. J, 


PRIVY COUNCIL. 

APPEAL FROM THE.RanGoon HIGH Court. 
July 1, 1927. 
Present:—Viscount Dunedin, Lord | Shaw 
Lord Sinha and Sir John Wallis. 

V. E.A. R.M., FIRM AND ANOTHER— 

| DEFENDANTS —ÅPPELLANTS 
VETSUS 
MAUNG BA KYIN AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Transfer of Property Act (IV of ae s. 38— 
Civil Procedure Code (Act V of 1908), O XT, r. 68 
—Suit by ostensible transferee under O. XXI, r. 68 — 
Burden of proof of fraud—Proof of passing o f major 
part of consideration—No evidence asto payment of 
minor portion—Inference. 

In a suit under O. XXI, r. 63 of the Civil Procedure 
Code by an ostensible owner of property under a 
duly’ registered deed of transfer against a person 
claiming to attach the property for a debt of the 
transferor, the burden of proving that the transfér 
isa oro one is on the defendant. [p. 789, cols. 
1&2 os 

Where property worth Rs. 20,000 was transferred 
and good consideration for the transfer to the extent 
of Rs. 17,000 was proved : 

Held, that the fact that there was no evidence as 
regards the payment of the remaining Rs. 3,000 was 
not enough for drawing a conclusion that the transfer 
was fraudulent. [p. 789, col. 2.] 


Appeal from the judgment of the Ran- 
goon High Court (Das and Heald, JJ), 
dated the 4th August, 1925, reversing that 
of the District Judge, Myaungmya, dated 
the 23rd June, 1924. 

Messrs Dunne, K, C„ and Raikes, for the . 
Appellants, 
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JUDGMENT. 
Viscount Dunedin.—In September, 


1920, one Po Hla, who was proprietor of- 


certain real property, executed a mortgage 
of that property in favour of Upe for 
Rs. 10,000. At the same time he also execut- 
ed a promissory note infavéur of Upe for 
Rs. 5,000, and what has been said in the 
judgments helow may be anticipated by 
saying that it has been found that these 
transactions were quite genuine transactions 
and represented a mortgage and a promissory 
note executed fora real debt. Now time 
went on and inasmuch as interest had not 
been paid, when it comes to the critical 
date with which we shall have presently to 
do, the state of affairs was this, that these 
Rs. 10,000 and Rs. 5,000 respectively had 
with interest grown into a sum of Rs. 17,000, 
of whicb, of course, only part was under the 
mortgage and the other: was merely an 
ordinary debt. 

Now in 1922, Po Hla executed a deed of 
sale to Maung Ba Kyinand MaSein. Ba 
Kyin was the son of Upe, his creditor, and 
Ma Sein was the wife of Ba Kyin., It is quite 
evident that the idea of this transaction was 
that Upe, in respect that it was his own son, 
was willing that his debt of Rs. 17,000 should 
be taken as part consideration of the price 
to be paid. The price agreed upon was 
Rs. 20,000, and it seems quite clear on the 
transaction that the Rs. 17,000 was quite 
rightly taken as consideration, leaving, of 
. course, the Rs. 3,000 to be paid in cash. 

Now in the meantime, in 1921, Po Hla had 
executed a promissory note for Rs. 12,000 
in favour of the Chetty firm, who are the 
appellants in this action, and the proceed- 
ings in the matter began by this 
Obettys firm suing upon the promissory note 
and then proceeding to put an attachment 
on what may be called Po Hla’s old property. 
These two, the husband and the wife, who 
were the ostensible owners of the property, 
being owners in respectofaduly executed 
and registered deed of transfer, put in a 
claim under O. XXI, r. 58,to have the attach- 
- ment removed, and, having failed, instituted 
the present suit under O. XXI, r. 63, to 
establish their right. 

Now they being the ostensible owners of 
the property under a duly registered deed 
and a deed of transfer, obviously the party 
claiming to attach that property for some 
body else’sdebt, ncttheirdebt, but thedebt of 
the original debtor, must show that the sale 
wasa fraudulent one, and that could only 
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be done. in this case (there is no other 
evidence) by showing utter inadequacy - of 
consideration. So far as the Rs. 17,000 was 
concerned, there was adequacy of consider- 
ation. Therefore, there only remains the 
Rs. 3,000. No doubt, the evidence is in @ 
very ragged condition a8 to precisely where 
and when that money was paid and, if it 
was necessary to show it was paid in hard 
cash, probably such proof would fail. But 
‘their Lordships take*this view, that suppos- 
ing that it was not established, inasmuch as 
it has been held by the Judges below that 
the total value of the property was only 
Rs, 20,000, this Rs. 17,000 being an absolute- 
ly good consideration, the remaining 
Rs. 3,000 is not enough to allow them to draw 
the conclusion that it was a fraudulent 
cer Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal. 
The appeal has been heard ex parte, so 
there will be no order as to costs. | 
A. N, A. - Appeal dismissed. 

- Solicitors for the Appellants:—Messrs, 


Bramall & Bramall, 


a e 


MADRAS HIGH COURT. 

Givi, MISCELLANEOUS Appears Nos. 106 
AND 107 or 1927. 
April 22, 1927. 

Present:—Mr. Justice Odgers and 

Mr. Justice Curgenven. 
VENNA TATAY YA—DEFENDANT— 

PrTirloNnx—APPELLANT 
Versus 

KAKARLA GANGAYYA-—PLAINTIFF 
— RESPONDENT. 

Contract Act (IX of 1872), s. 74—Penalty—Agree= 
ment to pay debt in instalments—Stipulation for pay- 
ment of whole debt in case of default of instalment, 
whether constitutes penalty. 
Where a debt found due and payable in presente 
is agreed to be paid in instalments, a stipulation that 
the whole amount due should be paid on default of 
payment of any instalment is not inthe nature ofa 
penalty within the meaning ofs.74 ofthe Contract 


Act. . 791, col. Lj 
To Ta a penalty under s. 74 of the Contract 


~ 


‘Actin the case of a contract to pay a specified bum, 


” 


of money, ths sum named as payable on breach must 
be asum in excess of We principal sum due under the 
tract. 791, col. 2 ih DN 
“3 a a udn, In re Neil (3), Wallingford v. 9 
Directors of the Mutual Society (2) and Kishen Prasad 
v. Kunj Behari Lal (4), followed. @ O 
Ramalinga Adaviar v. Menakshisundaram Pillai (1), 


distinguished. 


980 


~. lant, 


Appeal against an order of the Court of 
the Subordinate Judge, Masulipatam, dated 


‘the Ist November, 1926, in O. M. P. Nos. 


70 and 1393 respectively of 1926, in O.S. No. 
24 of 1924. 


= 


Mr, P. Satyanarayana Rao, for the Re- 


. bpondent. 


JUDGMENT. 


Odgers, J.—This is an appeal agains 
the order of the Sabordinats J i of 
Masulipatam dismissing the defendant's 
petition to accord satisfaction pro tanto 
of the first instalment of a razinama decree 
passed in.O. S. No. 24 ‘of 1924, on the 
file ofthe Subordinate Judge of Masulipa- 
tam. The decree was made, we are told in 
a mortgage suit 
razinama by the parties, and the essential 
parts of it areas follows :— | 

“The Court doth hereby order and decree 
that defendants do pay to the plaintift accord- 
ing tothe following instalments as between 
themselves fixed, theamountofRs. 30,447-6-0 


per cent, permonth from this date, being 
the balance remaining after deducting the 
Rs. 2,500 which defendants obtained as 
remission from the entire amount of this 
suit, and ccsts together with subsequent 
interest. up to this date”. Then the decree 
proceeds to ‘details ofinstalments.’ Rs. 4,000 
was payable on or before the 23rd August 
1925; Rs, 6,600 and odd was payable on or 
before the 23rd August, 1926; and there 


' Mr. M. Patanjali Sastri, for the Appel- 
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and incorporated in a 


are three other instalments payable up to ` 


the 23rd August, 1929. The decree further 
proceeds that “in default of payment of 
any one of the said instalments, the plaint- 
iff do recover, irrespective of the future 
instalments, the entire amount of principal 


¿and interest that remains ` outstanding by 


that date, together with interest at Re. 0-10-0 
per cent. per month from that date, and 
together with the costs of warrant etc.” 


ah the lower Court the appellant here 
ook various points. He alleged t 

of . Rs. 4.000 on the 5 Sie 
which he says he could not pay to the 
‘decree-holder owing to his absence. from 


, his house, that he went next morning with 


P. Ws. Nos. 3 and 4 whereupon the d - 
holder observed that default had heen 
made anddemanded the.payment of the 
whole amount. Aftersome diseussion he 


23rd August, 1925,- 
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agreed to waive- the default on condition 
that the first and second instalments were 
both paid within 6 months from that date. 
Now the only point on this thathas been 
argued before usis that of the waiver by 
the decree-holder on the 24th August, 1925. 
We have been taken through the evidence 
of P. Ws. Nos. 3 and4 who assisted in. 
bringing about the original razinama and 
we see no reason to disturb the iinding:of 
the learned ‘Subordinate Judge that their 
evidence cannot be accepted. That then is 
the question of fact. : 

A question of law has been fully argued 
before us and that is this; that the trans- 
action must bé viewed in the nature of 
a penalty under s. 74 of the Contract Act, 
because the contract’ as contained in the 
razinama is to pay Rs. 4,0U0- on the 23rd 
of August, 1925, and in default of so doing 
the whole Rs, 30,000 odd becomes due and 
payable and that this is a penalty and 
falls within ill, (g) to 8. 74. Now 
I-am quite content notto go beyond the: 
terms of the decree and my construction of 
the decree is thatit is an acknowledgmenft,. 


together with interest thereon at Re.0-10-0° t° begin with, that Rs. 30,000 odd is due. 


and payable by the judgment-debtor to 
the decree-holder and that the agreement 
to pay by instalments is for the benefit of 
the judgment-debtor and is reallya con- 
cession by thedecree-holder. Ifthatis so: that 
isto say, if the sum payable in præsenti is 
Rs. 30,000, that is the liability, and, ifthe 
instalments scheme is merely a mode of. 
payment, then, as Mr. Patanjali Sastri 
frankly admits the foundation of his case: 
as to the Rs. 30,600 being a penalty is 
gone. He wishes us to assume that this 
is wrong’and that the liability originates 
with ‘the payment of each of these various 
instalments. His contention isthat in that 
case the payment of Rs. 30,000 in default 
of payment of asum of Rs. 4,000 isclearly 
a penalty. Now it is to be observed, dis- 
tinguishing this case from that in Rama- 
linga Adaviar v. Menakshisundaram Pillat 


‘(1) before Srinivasa Ayyangar, J., that in 


that case the money hadnot yet become 
due, that is to say, the instalments 
of the chit -fund amounts were 
payable in future in respect of a future 
liability. The learned Judge points 
out thaton his: construction of the docu- 
ment in that case there was no present 
debt created for the whole amount and 


(1) 85 Ind. Cas. 261; 47 M. L. J. 833; 21 L. W. 54; A 


= ih R1925 Mad, 177, 


ror e 
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that the parties agreed that it was only 
on the due dates that the amounts - 
of the instalments should become due 
and payable. The learned Judge also | 
says that “the question whether the par- 
ties to the contract treated the amounts 
for which the bond was given as debita 
in presenti although solvend& in futuro is 
a question of intention to be gathered 
from the document itself”. The learned 
Judge comes to the conclusion that in 
order to constitute a penalty it must be 
burdensome or oppressive 
operate in terrorum over the promisor so 
as to drive him to fulfil the contract. 
The learned Judge examined at some length 
the ills. (f) and (g) to.s. 74, Contract 
Act, and pointed out that the principle’ 
underlying ill. (f) is that the whole 
of the debt being payable immediately, 
the creditor agrees with the debtor to 
allow him to pay the amount by instal- 
ments solong ashe paysthem regularly. 
‘Now, with great deference, nothing is said 
in ill, (f). as to the whole of the 
debt being immediately payable and the. 
learned Vakilfor the appellant seeks to 
differentiate the two illustrations by the 
fact that in this case interest is payable 
and, therefore, it falls under ill. (g).. 
But it is to be observed in the pre- 
sent case that the interest is part of the 
sum payable itself; that is to say that the 
Rs. 30,000 carried interest at 73 percent. 
_- which is exactly the same interest as is 
charged on eachof the instalments; so 
that it seems to me that the fact that no 
interest is mentioned in ill. (f) and 
it may be somewhat unnatural to sup- 
pose that the loan mentioned therein would - 
beone without interest—does not seem tome 
to make any difference, especially asin (g) 
we have an illustration of what is obviously 
an unfair bargain which might amount 
to paying 100 percent. for the accommoda- 
tion. So the question resolves itself into 
this: Does the stipulation that on non-pay- 
ment of an instalment of the debt due the 
whole-amount is to become payable, con- 
stitute a penalty under the section? It 
seems to me thatthe authorities are in 
favour of regarding this as outside the pro- 
visions of the section. For instance in. 
Wallingford v. Director of the Mutual 
Society (2) it is said by the Lord Chancel- 
lor that.acceleration of payments is not 


(2) (1880) 5 A. 0.685; 50 L. J. Q.B. 49; 43 L. T. 258; 
29 W., R. 81, 4 | 


— 


i 
VENNA TATAYYA 9, KAKARLA GANGAYYA? 


and must. 


791. 


a penalty. Heheld that the contract was. 
for certain debts which were owéd im- 
mediately, though payable in future, and, 
“being such, it is consistent both with 
principle and with authosity to. hold, that 


if the party who ought to have paid them, `` 


or any of them at the proper time failed - 
to do so, the default was‘his own, and the 
time might lawfully be accelerated for 
the other payments which were originally” 
deferred.” That is a perfectly general pro- 
position and seems “to me to cover the `’ 
present case. It-is also to be remarked © 
that in the case of a contract to pay 2 
given sum of money, the sum named as. 
payable on breach must be a sum in ad- 


dition to the principal sum due under the `. 


contract, whereas in this case the sum pay- 
able is only the original amount of the 
debt as agreed to be due between the. 
parties. And in Hx parte Burden, In re 
Neil (3)a case of a payment of a less 
amount by instalments provided they were | 
punctually paid, and a default in payment . 
of the last instalment it was held that the 
creditor might sue forthe balance-of the 
original full, amount ‘due. “The debtor’ 
must pay that which he would have had 
to pay if the agreement had never been’ 
made”, says James, L. J., and Ootton, Li 


-J., said: “I know of.no case in which the’ 


equitable doctrine about penalties has been 
applied to a casein which a creditor agrees | 
to reduce the amount of his claim on cer- 
tain conditions, but that on the failure of 
the debtor to fulfil any one of those condi- 
tions the original rights of the creditor shall 
revive, and, in my opinion, the doctrine 
ought not to be applied to such a case”. We 
have further a case of the Allahabad High 
Courtin Kishen Prasad v. Kunj Behari Lal (4), 
which seems to me to support the view put 


forward by the learned Vakil for the re- ` 


spondents. As pointed by one of the Judges, 
“According to the terms of the compromise, 


therefore, if there was to be a default the, 
. plaintiffs were to get nothing more than 


what was declared to be due to them”. It 
seems to me to be precisely. the case here, 
There is also an observation in a recent 
Letters Patent Appeal, Nos. 101 and 102 of 
1924, which lends support to the same view. 
On the best consideration I can give’ to. 
the matter, I think the balance of authority 


(3) (1881) 16 Oh. D. 675; 44 L.T. 525; 29 W. Rie 
87 


(4) 91-Ind. Oas. 790; 24 A. L, Ji 210; A; I R. 1926 
AÑ. 278. 


a 


“with costs, 
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is distinctly in favour of holding thatas ipu- 
lation that the whole amount due should be 
paid on default of a payment of any instal- 
ment cannot be hejd to be in the natur& of 
a penalty within s, 740f the Contract. Act 
in a case like the present. I, therefore, 
would dismiss the appeal with costs. 

JO. M. A. No. 107 of 1927 is also dismissed 
‘.Curgenven, J.—I agree with my 
learned brother upon 4 construction of the 
decree, that it finds a sum of Rs. 30,447-6-0 
payable by the defendants to the plaintiff 
on the date on which. it was passed and that 
it further provides for the payment of this 
sum according to certain instalments and 


for the alternative that the whole amount - 
still due should be payable upon default,. 


Iam unable to accept Mr. Pantanjali 
Sastri's argument that these terms amount 
to no more than the sums payable as instal- 
ments come into existence as debts only at 
the times when they are payable and not 
before. One clear argument against that 
position is that these sums are to bear inter- 
est from the date on whieh the deeree 
itself was passed. In fact, I think, that the 
decree is nothing other than for a sum 
present and for provision for a certain 
method of payment by instalments and 
provision further for default on failure to 
pay. The question accordingly is. whether the 
acceleration of payment which is to happen 
upon default is in the nature of a penalty. 
within the terms of s. 74 of the Indian Con- 
tract Act. I am prepared to concede ‘that 
under the express terms of that section it is 
not very easy to say that a condition of this 
kind is excluded from its scope, because, in 
addition to laying down that the penalty 
may be a sum named in the contract as the 
amount to be paid in case of breach, it 
includes also the clause that the contraet 
may contain ‘any other stipulation by way 
of penalty;’ which is a very wide method of 
expression. Turning, however, to the illus- 
tration, we are given a contrast in the last, 
two which I think is perhaps intended to 
set the matter at rest. It is quite clear that 
the case in ill, (f) relates to a mere 


` acceleration and not to the exaction of any 


extra amount by way of penalty, whereas 
in’ ill, (g) the borrower not only has - 


the payment accelerated but he is to pay 
upon it the interest which was properly due 
only upon the loan if it had run for its full 
course. That i@the principle upon which 
these two illustrations have been’ distingu- 
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ishèėd by the learned authors - Pollock and- 
Mulla in their Commentary on the Indian 
Oontract Act,anditappears tome that that is. 
the elear distinction between them. It is, no 
doubt, founded upon English case-law and 
especially upon the case Wallingford v, 
Directors of. the Mutual Society (2).- Mr. 
Patanjali Sastri has endeavoured to dis- 
tinguish that case on the ground that the 
debt there was existing throughout and 
that the grant of instalments for the pay- 
ment of it was a mere concession which the 
creditor was entitled to withdraw. Whe- 
ther or not the similar term in the decree 
here regarding instalments can be regarded . 
as a concession, I havealready expressed my 
view that the debt must be regarded as 
existing from the first, and upon this ground 
I would distinguish this case from that dealt 
with by Srinivasa Ayyangar, J., in Rama- 
linga Adaviar vy. Menakshisundaram Pillai 


(1), where he draws a distinction from the 


English case on the ground that the debt . 
he was dealing with came into existence 
piecemeal. as the instalments fell due. 
Again in Ex parte Burden, In re Neil (3) 
the principle has been enunciated in the 
judgmentof Lueh,L.J.,that apenalty must 
‘be something which a debtor has to pay over 
aud above his original liability, as a punish- 
ment. The same principle, I think, is ap- 
parent as underlying the decision of Kishen 
Prasad v. Kunj Behari Lal (4), where it was 
held that if the agreement provided that 
if the payment were not made according 
to date the plaintiff would be entitled to 
recover the whole amount claimed by him 
from the defendant, it cannot be said to 
contain a penal clause inasmuch as it meie- 
ly amounts to the withdrawal of a conces- 


- sion; and that in such a case time must be 


regarded as of the essence of the contract. 
I would add that in my experience it is no 
uncommon thing for a decree to be drafted 
in accordance . with provisions of r. 11 of 
0. XX, Civil Procedure Code, and provid- 
ing for the payment of the sum due by in- 
stalments, with the alternative that upon 
default the whole amount may be executed 
for, and I have never heard it said that in 
such a case this alternative direction can b 
relieved against as a penalty. 

I agree, therefore, that the appeals must 
be dismissed with costs. 


V. N. V. Appeal dismissed. 


r 
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MADRAS HIGH COURT. 
ORIGINAL Sron APPEAL No. 107 oF 1926. 
September 1, 1927. 
Present:—Sir William Phillips, Kr., Ofig. 

_ Chief Justice, and Mr. Justice Reilly. 
GADAMSETTY NAMMALWAR OHETTI 
AND ANOTHER— DEFENDANTS-“APPELLANTS 

` Yersus ey 


GADAMSETTY PERUNDEVI THAYAR- © 


AMMAL—P tatnTiFF—RESPONDENT. 
Hindu Law—Stridhana—Husband's right to take 
wife's property to relieve distress —'‘ Taking", meaning 
of—User, whether necessary—Death of husband before 
actual user, effect of. 


Under the Hindu Law, in times of great neces- | 


-to the first plaintiff... All the eight items have 


sity, a husband can ‘take’ his wife's: property to 
relieve that necessity. 
wife of herright to such property there must not 
only be a mere physical taking but use or disposal 
of the property to relieve such necessity. [p. 793, col. 
2p 794, col. 1] a r 

Where the husband has merely attempted to use 
his wife's stridhana and dies before actually using 
it, it must be held that he has not taken the pro- 
perty to relieve his necessity, and as the right to 
use itis personal to him it is put anend to by his 
death. [p. 795, col. 1. 

The plaintiff's husband agreed to sell her’ jewels 
to one of his creditors and pending the sanction~of . 
the Court for such agreement handed them over to 
a megliator. Before sanction was obtained and the 


articles were actually sold to the creditor the husband ` 


died : 
Held, that the plaintiff was entitled to recover the 


jewels. [p. 794, col. 2.! | ie a 
_ Appeal from the’ decree and judgment 

of the Hon'ble Mr. Justice Srinivasa Aiyan- 
gar, dated the 22nd September, 1926, and 
madein C. 8. No. 329 of 1924 in the exercise 
of the Ordinary Original Civil Jurisdiction 
of the High Court, < 

Mr. K.G. Ramaswami Iyer, for the Ap- 


pellants. 
Mr. S. Guruswami Chetty, for the Re- 
spondent. a 
JUDGMENT. 


Phillips, Offg. C. J.—In this case the 
plaintiff-respondent.sues to recover certain 
jewels which, she alleges are her stridha- 
nam. Her husband was ordered to pay a 
sum of Rs. 12300 into Court by the 7th 
April, 1924. ‘The order was passed on the 
2tth March. The payment was to be made 
in a suit in which the present appellants 
were the plaintiffs. After the date fixed 
for payment it appears that the plaintiff's 
husband arranged to sell the jewels now 
claimed bv the plaintiff to the respondents 
in part satisfaction of the claim of Rs. 12,300 
under the order. In accordance with the 
arrangement-the plaintiff's husband put in 
an application to the Court to sanction this 
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Butin order to deprive the . 


“them”. 
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arrangement as there was a minor concern- 
ed and the arrangement amounted to a com- 
promise between the parties in respèct of 
this’ claim of Rs. 12,306. The appellants 
signified their agreement. to this applica- 
tion when it was put into Court. The ap- 
plication was for leave to be granted to the 
first plaintiff to receive these jewels on be- 
half of her minor son in respect of this 
order of Rs. 12,800. An affidavit was filed 
at the same time which said that “it had 
been agreed that in lieu of the said sum of 
Rs. 12,300 the undermentioned jewels 
should be handed over by the first defendant 


now been deposited with the mediator pend- 
ing the order of this Honourable ` Court 
granting leave to the first plaintiff to receive 
Before the leave of the Court was 
obtained the present plaintiff claimed these 
jewels as hers and they were also attached 
by a creditor. Accordingly orders were 
postponed and finally the application was 
withdrawn and dismissed on 24th July, 1924, 
with the plaintiffs’, the present appellants’, 
costs, by which date' the sécond appellant 


. had attained majority. The appellants have 


relied at the trial on a provision of Hindu 
Law, that in times of necessity a husband 
is entitled to take his wife's property to re- 
lieve that necessity, 
the learned Judge that that necessity did 
not exist but he has also found in his judg- 
ment—he does not base his devision on it~ 
that the husband had not disposed of these 
jewels and as he died before the disposal, 
the creditors cannot seize the jewels which 
belonged to the plaintiff to pay his debts. 
This finding was not in accordance with the 


It has been found by © 


pleadings and apparently the attention of 


the parties had not been directed to it, but 
it having found a place inthe judgment it 
was undoubtedly the duty of the appellants 
to meet this aspect of the case. They were 
not prepared to do so at the first hearing 
but were granted time and have now argu- 
ed the case. In the first place they con- 
tend that the finding that the jewels were 
the stridhana of the plaintiff is wrong. 
There is the evidence of the plaintiff and 
her relations coupled with entries in her 


husband's account book which go strongly | 


to support the plaintiff's case. There is no 
evidence contra and I must,. therefore, 


accept the learned Judge's finding that the ° 


jewels were plaintiff's. 


A | 
The next question 1s whether the hus- 


794: 
band had disposed of these jewels before 


he died. He had deposited them with the. 
mediator who was to hold them pending, 


sanction of the Court being obtained. His 


possession, therefore, was clearly the pos-. 


session of the person who would be entitl- 
ed to these jewels subject to the Oourt’s 
order. If the sanction had been given, his 
possession would have been that of the ap- 
pellants. But in this case no sanction was 


given and, therefore, fhe property in the. 


jewels did not pass to the appellants. 
There was an agreement by the deceased to 
sell the jewels but payment had not been 
made and the goods had not been delivered 
and, therefore, the property in them had 


not passed. It was then contended for ap- - 


pellants that this is not necessary but that. 


according to the text the husband has a 
right to take his wife's stridhana, and need 
not dispose of them. The text runs as fol- 
lows:— 

‘A husband is not liable to make good the 


property of his wife taken by him in a, 
famine or for the performance of a duty or, 


during illness or while, under restraint.” 

It is contended that the word “taken” 
means only physical taking and not neces- 
sarily the use or disposal.of the property. 
The same text is explained in several pas- 
sagesin the Smriti Chandrika which clearly 
show that the word ‘take’ has the meaning 
of use or disposal and it is difficult to hold 
that it merely means physical taking. If 
that were the meaning, the husband 
in illness or in a famine could take 
his wife's stridhana and not use it for his 
benefit but he might recover or obtain relief 
by other means and would apparently be 
entitled to retain possession of his wife's 
property which was still in his hands. This 
is a very strange interpretation to put upon 
the text which clearly refers to the husband 
being entitled in case of necessity to make 

euse of his wife's property as well as his own 
in order to obtain relief. Inthat view the 
only way in which he could be said to take 
the property would be when he takes it and 
disposes of it for his own benefit. This con- 
tention, therefore, cannot be accepted. 
The further contention that by placing 
the jewels in the hands of a mediator the 
husband didebtain relief and that, therefore, 
the jewels themselves were the cause of his 
‘relief and that, therefore, he is not liable 
to make them goon is clearly a fallacy. It 
is not the jewels themselves that gave the 


. 
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relidf but the agreément by the deceased 
to sellthem tothe appellants. Asa con- 
sequence of that agreement which was 
never completed we may assume that they 
did refrain from taking active steps against 
him; but the deceased unfortunately died 
before the jeweds had passed to the appel-- 
lants and it has been consistently held 
that his right to takehis wife's jewels does. 
not extend to a creditor or‘any other person 
whatever. As he had not exercised that 
right during his lifetime the jewels remain- 
ed the property of the plaintiff. . 

The appeal is accordingly dismissed with 
costs. As regards the costs which have. 
been ordered to be paid tothe 3rd defend- 
ant’s legal representative's guardian it can 
only be observed that the mediator was a ' 
necessary party tothe suifandas he is not: 
himself liable for costs he must be paid by 


the losing party. 


Reilly, J.—I agree that we certainly 
cannot interefere in this case with the 
finding of the learned trial Judge that the 
jewels in question were the  stridhana 
property of the plaintiff, on which point ` 
the evidence at the trial was all one way. ` 

In the argument in this appeal, so far” as 
it has been necessary to go, it has been - 
assumed that the exceptional circumstances 
which will justify ahusband in taking his 
wife's stridhanam and dealing with it to. - 
relieve his own distress have been fulfilled. 
But it has been disputed whether his right 
is only to use that property for the relief of 
his distress or he is entitled to take it from 
his wife for the purpose of relieving his ` 
distress but,if he does not use it-for that 
purpose, to keepit nevertheless fcr him- 
self. The text upon which the especial 
power of the husband to take his wife's 
stridhana is founded is that of Yagna- 
valkya:— l 

“A'husband is not liable to make good the 
property ofhis wife taken by himin a famine 
or for the performance of a duty or during the. 
illness or while under restraint’. Speaking 
for myself I should have thought it obvious. 
that ‘taken’ in that verse means ‘taken and 
used’. But no very great discussion on 
that. point is really necessary because the 
Smriti Chandrika, undoubtedly an authority 
in this Presidency, explains the verse as 
meaning that the husband isentitled touse ` 
his wife's property in those circumstances; 
and the quotation which has been read to. 
us from the Mitakshara, in which the verse. 
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is slightly enlarged, certainly is not against — 


that interpretation of it. 


Then the question in this case is—did 
the husband actually use these jewels to 
relieve his necessity? What it appears 
he did was to enter intoa contract of sale 
in regard to them. The jewels were to 
be sold to defendants Nos. 1 and 2 for 


Rs. 9,500, part of a sum which the plaint- | 


iff's husband had been directed to pay 
into Court for the benefit of 2nd defendant. 
But the agreement of sale had a termin 
it that the plaintiff was to obtain the 
sanction of the Court for this adjustment. 
If the agreement between the parties had 
been that the plaintiff's husband was to 


have something done to the jewels, to have © 
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them cleared or mended or re-set orany- . 


thing Of that sort, it is pérfectly clear 
and indeed unquestionable that the pro- 
perty in the jewels would not have passed 
from him to the 2nd defendant until] that 
work had been done. And I think the 


same principle applies where the seller. 


undertakes to do something in respect of 
the goods. In this case the plaintiff's 
husband undertook to get the sanction of 
the Court and, so far as we can eee, 
honestly undertook that. He applied for 
the sanction of the Oourt; but before the 
sanction was obtained he died. Then had 
the property passed at the date 
of his death? I think the answer to that 
clearly must be‘no’. If the property bad 
not passed, then he had not made use of 
the jewels to relieve his necessity, and, 
as the right to use them was peculiar to 
himself, it ended with his death. If the 
jewels had been in his house or in his 
possession at the date of his death, I think 
there canbe no doubt that the plaintiff 
could have recovered them. In this par- 
ticular case it happens that the jewels 
pending the sanction of the Oourt, were 
handed over to athird party, a “mediator.” 


But that does not really affect the legal 


position at all,the mediator being like a 
Stake-holder trustee for whichever party 
might eventually be entitled to the jewels. 


What appeared to me tc be the ‘most 
effective argument forthe 2nd defendant 
was raised by Mr. Narasinga Rao in his 
reply, namely, that the plaintiff's husband 
-got a benefit out of his dealings with the 
jewels. He was by the order of the Court 
to pay the Rs. 12,300 by the 7th April, 


but by the arrangement which the 2nd. 


~~ 
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defendant entered into and the petition for 
sanction the proceedings were prolonged 
until after the plaintiff's husband died on 
the “20th April. It is urged, therefore, ` 
that from the 7th April tothe 20th April 
the. plaintiff's husband obtained a benefit 
out of his dealings with the jewels. But, 
as my. Lord has explained, that benefit 
was obtained, not by the use of the jewels 


or any transfer of property in them, but by 


the agreement tosell them in certain circum- 
stances which were never fulfilled. 

I agree that this appeal must be dismiss-. 
ed with costs, © 


V.N. Y. Appeal dismissed. 
A. N. A. ; 
BOMBAY HIGH: COURT, 


Figst Civit APPEAL No. 113 oF 1919. 
February 13, 1922, 
Present:—Sir Norman Macleod, Kr, Chief 
Justice, and Mr. Justice Coyajee. 

D. RUBINE—PLaintirF—APPELLANT 
versus 
BALWANTRAI RAMNARAYAN TRIVIDI 


— DEFENDANT— RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879) 
s. 2—‘Agriculturist,’ definition of. , 
A person alleging that he is an agriculturist must 
prove that he earns his livelihood wholly or princi- 
pally by agriculture or that he ordinarily engages 
personally in agricultural labour. 
‘Mere supervision of lands let out to tenants or 
cultivated through the aid‘ of servants does not 
aroun to personally engaging in agricultural 

labour. f 


First appeal against a decision -of the 
Sub-Judge, Ahmedabad, in Application No, 
249 of 1918. 

- Mr. K. N. Koyaji, for the Appellant. 

Mr, G. N. Thakor, for the Respondent. 


JUDGMENT.—The plaintiff got. a 
decree from the Bombay High Court against 
the defendant, who is described in the 
decree as a merchant and commission 
agent doing business at Ahmedabad and ° 
Bombay. The defendant did not object to 
this description. He did not plead that he 
was an agriculturist, in which case this 


+ 
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Court would have had no jurisdiction, -and 
allowed the decree to be passed against 
him. When the plaintiff sought to agrest 
him in executien’of the decree, then for 
the first time he claimed exemption as an 
agriculturist from personal arrest. He 
was examined, with his two witnesses, and 
on their evidence the Judge came to the 
conclusion that the defendant was. an 
agriculturist, The Jgdge said “The de- 
fendant and his two witnesses Manilal and 
Venkatram state that the defendant’s only 
business was agriculture. He does not 
follow any other business. I, therefore, hold 
that the defendant is an agriculturist.” 
That is not sufficient. The defendant must 
prove that he earns bis livelihood wholly or 
principally by agriculture or that he ordi- 
narily engages personally in agricultural 
labour. At the most he seems to have 
leased 150 acres of land, some of which hə 
let out again to tenants and some he tilled 
by the aid of servants. Oneofthe witnesses 
said that he saw the defendant supervise the 
cultivation of his lands. That would not 
be personally engaging in agricultural 
labour. The defendant made no attempt 
to show that he derived any income from 
the lease he had taken. in fact he said 
he had not been able to pay rent to the 
lessor, 80 that not having brought himself 
within the description of “agriculturist” 
within the Act, he is not entitled to the 
exemption from personal arrest. Still the 
best course for the plaintiff to adopt was 
to attach the defendant's property, rather 
than arrest his person. The appeal must 
be allowed with costs and-the darkhast 
must continue, Costsin the darkhast will 
be coats in the Court below. i 

A. N. A. : . Appeal allowed. 


a 


MADRAS HIGH COURT. 
Orvit Suit No. 345 oF 1925. 
; November 12, 1926. 
Present :—Mr. Justice Venkatasubba Rao. 
Tas MYLAPORE HINDU PERMANENT 
A FOND, LTo,, —PLAINTIFFS 


: i Versus 

A. N. SABAPATHI CHETTI AND ANOTAER 
— DEFENDANTS. 

 Fumd—Articles “of. Association—Rules providing 

for loans on particular terms—Hxecution of pro- 

note to. Fund. by share-holder containing terms in- 


~ Association: 
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consistent with articles—Incorporation of ‘terms of 
articles by referring words in pro-note, effect of— 
Tntention—Contract Act (IX of 1872), s. 74—Enhanced 
interest on principal and interest from date of default, 
whether penal. 

The Articles of Association of the Mylapore Hindu 
Permanent Fund provided for two kinds of loans, 
special and ordisary. The special loans could be 
made only by way of mortgage of immoveable pro- 
perty. The Articles contained no provision for a 
“special loan” being evidenced by a promissory note. 
Under the Articles a “special loan’ was re-payable 
within three years and it carried interest at 7 per 
cent. during that term and after the’ expiry of the 
three years interest was payable at 124 per cent.-on - 
the amount of the principal and interest then due. 
The defendant, a share-holder, deposited certain title- 
deeds with the plaintiff Fund as security to raise’ a 
loan and executed in 1920 a promissory note payable 
on demand with interest at 7 percent. But, on the 
promissory note there were as the heading the words 
“special loans on deposit of title-deeds.” The defendant 
did not pay up the loan even after three years and 
when the plaintiff Fund demanded the amount due 
including interest at the higher rate he agreed to pay 
them. Ina suit by the plaintiff Fund to enforce the 
mortgage in 1925 claiming a charge for principal 
and interest at 124 per cent. per annum from the expiry. 
of the three years referred to in the Articles of . 


Held, (1) that the effect of the referring words 
“special loans on deposit of title-deeds" was to 
incorporate intothe promissory note all the provi- 
sions in the articles relating to “special loans’¢ [p. 
798, col. 1.] 


(2) that the promissory note was a mere formality 
since the bargain became complete without it; [p. 
798, cols. 142.) 

(3) that the defendant was, therefore, liable for en- 
hanced interest on foot of the equitable mortgage ; [p. 
798, col. 2.] 

(4) that as the defendant had agreed to pay the 
amount claimed by the plaintiff which included 
interest at the higher rate, there was fresh promise 
for payment of enhanced interest in consideration of 
forbearance to sue; ` [ibid.] 

(5) that the suit was not [p. 
799, col. 1.) 

(6) that the term relating to enhanced rate of in- 
terest was not inthe nature of a penalty. [ibid.] 


The rule of incorporation of the terms of a docu- 
ment by referring words is a rule of construction. 
But if the term to be incorporated is at clear 
variance with a term in the main document itself, it 
is the latter term that must prevail and not the 
former. The question in each case is one of intention 
and it capnot reasonably be presumed that, when the 
parties make a distinct provision in the main docu- 
ment, they intended that that term was to be subject 
to, and directly contradicted by, a term in the sub- 
sidiary document the terms of which have become a 
part ofthe bargain only by force of the referring 


words. [p. 798, col. 1.] 


Suit by plaintiffs to enforce an equitable 
mortgage executed by the defendants. 

Mr. A. Venkatasubba Mudaliar, for the’ 
Plaintiff. ; 

Mr. K. P. Ramakrishna Tyer, for the 
Defendants. | 


barred by limitation ; 


“p05, 0. i927) ; 


which relates to enhanced rate of interest.. 
This indirectly raises the question of limi- 
tation, for the promissory notes were exe- 
cuted in 1920, and the plaint was pre- 
sented in 1925. The suit regarded as one. 
merely on the promissory, notes will be 
clearly out of time; but, if as I have held, 


the contract between the parties is con- ‘ 


tained aleo in the Articles of Association, 
the plaintiff's right to sue accrued only on 
the expiry of the three years from the 
dates of the notes. Article 33 says that 
special loans “ are re-payable within three 
"years", Under this clause the defendants 
have an option to re-pay the amount at 
any timeduring a period of three years 
commencing from the execution of the 
notes. It was open to the defendants to 
pay the sum or any part of it earlier ; 
but, eo far as the tund was concerned, it 
could not demand payment before the ex- 
piry of the three years. For instance, if the 
Fund claimed the amount, say at the end 
‘of two years, the defendants could have 
‘paid in answer: “The clause gives us the 
option to pay the amount at any time. 
wishin the three years. We do rot pro- 
pose to make any payment now.” That 
“would be a complete answer. _Although- 
the point of limitation has not been direct- 
-ly raised, I have considered the point and 
have come tothe clear conclusion that the 
` guit is not barred’ by limitation. i 
Another contention advanced by the 
' defendants requires notice. It is argued 
that the term relating to enhanced rate 
of interest cannot beenforced as itis in 
the nature ofa penalty.. I cannot accept 
the contention. The original rate of in- 
- terest is 7 percent. and if the amount is not 
paid on the due date, the sum then payable 
carries interest at 125 per cent, simple, not 
“ compound. Itiscommon knowledge that 124 
per cent. is not an exorbitant rate. The mere 
‘ factthat the higher rateisto be calculated on 
the total amount due (principal and interest) 
- cannot make the term a penal term. | 
. In. the result, there will be a mortgage- 
decree against both ‘the defendants for 
Rs. 14,428-8-3 and costs of the suit. Time 
for redemption three months. 

V.N.V. 


A. N, A, Suit decreed, 


BHOLA SUNAR V. MADHO PRASAD’SAO, 


- where - possession 


. than one in a narrative form: 


gg 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
*SECOND CIVIL APPEALNo. 338 oF 1926. 
September 21 “1927, 
Present:—Mr. Kotval, A. J. C. 
BHOLA SUNAR—Derenpant No. 1— 


+ 


APPELLANT TT 


. i versus 
MADHO PRASAD SAO ano oTtHERs— 
. Poatntirrs—Derénpants Nos, 2 AND 3 
i — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
99, 68—Instalment decree—Attachment for instalment 
due—Payment of instalment—Alttachment, whether 
ceases—‘A mount decreed,’ meaning of—Suit under Q. 
XXI, r. 68—Auction-purchaser in possession—Decree- 
holder, whether necessary party. 

In the case of an instalment decree the instalment 
whichhas become dueand in respect of which an 
attachment has heen made is the “amount decreed” 
within the meaning of O. XXI, r. 55 ofthe Civil 
Procedure Code, and the attachment of property must 
be deemed to be withdrawn when paymert of 
the instalment in respect of which the attachment 
was effected is made. lt cannot enure in respect of 
an instalment which was not then due. [p. €00, col. 2.] 


The decree-holder is not a necessary party to a 


suit by an unsuccessful objector against the auction- 
purchaser under O. XXI, r. 63, Civil Procedure Code 


of the property sold has been 
delivered to the suction-purchaser. [ibid.] 


, Appeal ‘against the decree of the Addi- 
tional District; Judge, Bilaspur, dated the 


: ase March, 1926, in Civil Appeal No, 15 of 


192 
Mr, M. R. Bobde, for the Appellant. 
Mr. M. B, Niyogi, for the Respondents. 


JUDGMENT. —Munda, defendant N 0.2, 
and his son Ramji, who is not & party to 
this suit, obtained a money-deeree payable 
by four instalments against Lachman, de- 
fendant No, 3, and in execution for the last 
instalment had his house attached. The 
plaintiff Madho Prasad’s objection to the 
attachment was dismissed and the house . 
was auctioned and purchased by Bhola, de-" 
fendant No.1. Madho Prasad brought the 
suit out of which this appeal arises for a 
declaration that the house was not liable 
to attachment and sale and for Possessions 
The following tabular statement of events 
in chronological order will be more useful 


= 


..11-4-22. Decree against Lachman. 

 13-9-23, Application for execution in. TE% 

l spect of the second instalment, 
28-9-23, Attachment of th@house in suit, 
24-3-24, Private sale to the 


laintiff b 
Leachman, i my 


209 

5-4-24, Date (fixed for sale in execution) 
on which the plaintiff paid the 
amount sought to be realised to 
the ‘salé officer. 

Fourth instalment fell due. 

Application for execution in re- 
spect of the fourth iostalment 
(the third was satisfied in the 
interval). 

Attachment, in respect of the 
fourth instalment ordered. 

Execution case in respect of second 
instalment struck off as. fully 
satisfied and the house released. 

The’ plaintiff's objection to the 
attachment dated 28th April, 1924, 
in respect of the fourth instal- 
ment disallowed. 

98-11-24, House sold in auction. 

95-7-25. The present suit was filed. 

Three points were raised in this Court by 
the defendants against whom the decision 
went in the lower Courti— — 

(1) that the sale to the plaintiff was nota 
genuine transfer but was intended to de- 
fraud Lachman’s creditors; l 

(2) that the sale was void as the house 
was under attachment at its date; 

(3) that Ramji not having been joined as 
a party the suit should have been dismiss- 
ed 


15-4-24. 
17-4-24. 


23-4-24. 
9-5 24. 


20 8-24, 


On the first point no sufficient reason 
for interference with the lower Court's 
finding is shown. It is urged that the 
lower Appellate Court's judgment does not 
seriously grapple with the point. It is, 
however, a confirming judgment and 1 
think it has suficiertly dealt with the ques- 
tion. Itis not suggested that though pay- 
ment of consideration was made and pos- 
session was taken, as found by the lower 
Courts, the real object of the transaction 
was to defraud the creditors. | 

As to the second point, it is admitted that 
if the attachment of the 28th September, 
1923, had terminated before the 17th April, 
1924, when the application for execution of 
the decree in respect of the fourth instal- 
ment was made it would not have helped 
the appellant, but itis urged that the at- 
- tachment of the 28th September, 1923, con- 
tinued at least till its withdrawal on the 
9th May, 1924, and that the second applica- 
tion was no more than an application 
to continue that attachment, Under 
O. XXI, r. 55,eCivil Procedure Code, how- 
-ever, the attachment must be deemed to be 
withdrawn on the 5th April, 1924, when the 
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payment in respect of which the attachment 
was effected was made. It could not enure 
in respect of the fourth instalment which 
had not then become due. 

It is argued that under O. XXI, r. 55, 
the condition on which the attachment is to 
be deemed to be withdrawn is the payment 
into Court of the amount decreed, that is 
the whole of the amount decreed, and con- 
sequently the attachment of the 28th Sep- 
tember, 1923, enured till all the instalments 
were paid into Court. In my opinion, in 
the case of an instalment decree the instal- 
ment which has become due and in respect 
of which attachment has been made is the 
“amount decreed”, in r. 55. The claim in 
respect of the fourth instalment was not 
a claim enforceable under the attachment 
of the 28th September, 1923, and the trans- 
fer to the plaintiff of the property attached 
is not void unders. 64, Civil Procedure Code, 
as against it. I am, moreover, satisfied from 
defendant No. 1's conduct on the 9th May, 
1924, and subsequently that he intended to 
putan end to that attachment and not to 
continue it. 

The last contention is that the suit should 
have been dismissed for non-joinder of 
Ramji. The auction-purchaser now claims 
to be the owner and isin possession. The 
plaintiff seeks possession from him on a 
claim of title. To such a suit the decree- 
holder is not a necessary party. The sub- 
stantial relief is that of possession and the 
plaintif claims no relief in respect of it 
against the decree-holders. The auction- 
purchaser may plead the order under O, 
XXI, r. 63, but it would help him only so 
faras the questions of limitation and burden 
of proof are concerned, The order 
would not prevent the defeated objector 
from establishing his right as required by 
r. 63 without joining the decree-holders., 
There is, therefore, no ground for dismiss- 
ing thesuit: see Shiboo Narain Singh vV. 
Mudden Ally (1). 

-The appeal fails and is dismissed with 
costs, 


@. R. D. Appeal dismissed, 


(1) 7 O. 608; 90. L, R. 8; 3 Ind. Dea. (N. s.) 940, 


4 
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MADRAS HIGH COURT. 
Criminal Revision Oase No. 870 uF 1926, 
(ORIMINAL Ravision Petrrion No, 752 

oF 1926). | 
April 26, 1927, © 
Present:—Mr. Justice Cargenven, 
In re SUPPAN CHEST TI AND orages— 
. ‘AcecuseD—PBETITIONERS. T 

Madras Village Courts Act (I of 1889) as amended 

by Act II of 1920, ss. 75, 76—Madras Village -Police 

- Regulation XI of 1816, s. 10—Imprisonment for assault 


by Village Magistrate in village common, legality of—. 


Procedure before Village Magistrate—Recording of 
statements of witnesses, whether essential. 

The Madras Village Oourts Act contains no provi- 
Sion for the conduct of criminal cases by Village 
Munsifs cr Village Magistrates . sitting without a 
panchayat. 

A Village Magistrate can impose a sentence of im- 
prisonment in the village choultry under Madras 
“Village Police Regulation XI of 1816, but he has no 
power to order imprisonment in a village common. 

Inve Ponnusami Pillai (1), followed. 

A Village Magistrate acting under Madras 


‘Village Police Regulation, XI of 1816, is not re- . With the procedure of the Village Magistrate 


quired to do more than conduct a verbal ex- 
amination and to record. his decision. It is 
entirely contrary to the spirit of the Regulation 
that a Oourt acting in accordance with it should be 
required to adopt the ordinary rules relating to the 
condyct of criminal cases, so long:as it observes the 
fundamental dictates of justice, equity and good con- 
acience. | - 

Petition, under s. 107 of the Government 
of India Act, praying the High Court to 
‘revise the judgmeat'of the Oourt of the 
Village Magistrate, Panrimalai, Dindigul, in 
‘Oase Nọ.. 4 of 1926. i 
Mr. S. Nagaraja Ayyar, for the Peti- 
tioners. Se 
.. [he Pablic Prosecutor, for the Crown. 


ORDER.—The petitioners in this case 
.were convicted by the Village Magistrate 
of Panrimalai, Dindigul Taluk, of an offence 
of assault and were sentenced to simple 
imprisonment in the village common from 
lp.m to 3 p.u.on the dateon which ‘the 
conviction was passed. The first point 


"under. Act Í of 1884 as amended. by: Act II of 
1920, and that s. 76,of thatAct gives power 
.to fine but not to imprison. Section 76, how- 
‚ever, relates only to the procedure of a Pan- 
chayat Oourt and it is clearfrom s. 75 that a 
-Village Court may be either.a Panchayat 
‘Court or the. Court of a Village ‘Muusif, 
‘8. 1 enabling. the, Collector in villages where 
there are no:Panchayat Courts to. appoint 
“Village Munsifs for this purpose. So far 
as I have been shown the Actcontains no’ 
provision for the conduct of criminal cases 


. el. 


~ ( y 7 
- Ën ve SUPPAN OHETTI. 


* 801 


by Village Munsifs or Village “Magistrates 
sitting without a. Panchayat. For this we 
havg to turn to Regulation XI of 1816, s. 10, 


“which authorises a Vil&ge Magistrate to 


sentence a-person for certain offences to 
confinement in the [village choultry for a 
period not exceediug 12 hours. It is clear, 
therefore, that the Court inthis case had 
power to inflict imprisonment in the village 
‘choultry. The ordez, however, shows that 
the imprisonment was made in the village 
common, presumably because there was no 


_ village choultry available. As has been held 


in Inre Ponnusami Pillai (1) such a sentence 
of ‘imprisonment is illegal and it must be 
either in thé choultry or nowhere at all. 
Following that decision I must set aside 
the sentence. In the circumstances I do 
not consider it necessary to pass any sen- 
‘tence in substitution, l 4, 


“The only-other point urged has ‘to’ do 


„in trying thecase. There is a record of the 
statements of the witnesses, and go far as 
can be gathered from them they were- not 
cross-examined by the accused.. In.the first 


' place it is. not clear that the record is 
- complete, and secondly, a Village Magistrate 


acting under the Regulation is not required 


to do more than conduct ‘a verbal. ezamina- 


, tion and to record his‘decision. It is entirely 


contrary tothe spirit ot the Regulation that a 


Court acting inaccerdance with it should be 
- required to adopt the ordinary rules relating 


< fo theconduct of -criminal cases, so long 


‘as it observes the fundamental dictates of 
_ justice, equity and good conseience: The 


ear - > = ` 


“Jearned. Public Prosecutor has drawn my - 
attention to G.O.No. 283 Judicial, dated 25th: 


February, 1909, which lays down’ that the 
conduct of proceedings: in Village Courts 


. Should be “untrammelled by any special 


procedure, the weight of their authority 


' being virtually dependent upon the fact ; 


raised is that a Village Magistrate proceeds, - that they sit coram populo, and that their 


verdicts are supported by the. common 
knowledge. of the villagers." With this 


| expression of opinion I find myself in eom- 
` plete agreement and: it was certainly never 


-intended that the procedure of a Village 
` Magistrate should be open to such criticising 
as, would be appropriate:in: the case of 
higher Courts. No doubt if the Village 


Magistrate had refused to. allow the accused ° 


to put any questions there might be ground 


'- (1) 60 Ind, Oas. 64; 12-L, W. 638; (1920) M, W, Ñ, 
788; 89 M. Ju, Je 709; 22 Or Lied, 203; 44 M, 113, ee 


A 


r 


‘ 
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fied that he took such a course here. 


With the' modification indicated gbove, 


I dismiss this erPminal revision petition. 
Y.N. V. Petition dismissed. 


1 
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SIND JUDICZAL COMMIS- 
SIONER'S COURT. 
OURIMINAL Rerexence No. 97 of 1927, . ' 
July 19, 1927. 
Present:—Mr. Percival, J. O. and Mr. 
Aston, A. J. ©., 
EMPEROR—Prosscouror 
versus 
RAHIMDINO AND anoTsHER—AccosED— 
OPPONENTS. 
Criminal Procedure Code (Act V of 1898), ss. 190 (0), 


| _ 195 (1) (c), 842, 489, 476—Reference to High Court—Dis- 


trict Magistrate, whether campetent to make reference 


‘—High Courts revisional powers—Abetiors, whether 
can be proceeded against under s. 476—Procedure to 
` be adopted against abettors. - . 


A District Magistrate has no power under s. 432 
of the Criminal Procedure Code to refer a case. to 
the High Court as that section only applies to Pre- 
sidency Magistrates, and though the Court has 
jurisdiction under s. 439 to exercise its powers of 
revision, whatever the source of its knowledge, a 
High Court'would not, as a rule, exercise those powers 
ina case where the Magistrate making the report 


“has jurisdiction to dispose òf the matter himself. [p. 
, 803, col 1. 


Inre Palani Gownden (1), relied upon. 


‘Section 476 of the Criminal Procedure Code must 
- ba read with s 195 and the Courts can exercise the 
‘ powers conferred by s. 476 with regard to an offénce 


` 


` 


+. 
` 
~ 


t 
` 


+ 
1 
F 
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' referred to in s. 195 (1) (c) only if it is committed by 
, parties . to the proceedings in such Courts. fibid.] 


Guruswamy v. Ebrahim (2), Emperor v. Qadir 
Bakhsh Shah (3), Maung Shwe Phwe v. Ma Me Hmoke 
(4), Baheruddy Sikdar v. Emperor (5) and Bassarmal 
Awatmal v. Emperor (6), relied upon. . 

With regard to persons other than parties, however, 
a District Magistrate receiving the judgment or order 
of a Court under s. 476, may on reading it and obtain- 
ing information that persons other than partiés have 
abetted the offence take cognizance under s. 190 (c) 
if empowered by the Local Government in that 
behalf and transfer the case to some Magistrate sub- 
ordinate to him. [p. £03, col. 2.] 


Oriminal reference made by ‘the District 


Magistrate, Sukkur, dated the 9th April, 


1927, 


“Mr. C. M. Lobo, Acting Public Prosecutor, 


for the Crown. ; 
` Mr. Partabrai D, Punwani, for the Oppo- 
nents. 


 -JUDGMENT.—This isa reference by 


“the learned eDistrict Magistrate, Sukkur, 


-who ‘has reported fhe case of Crown v. 
Rahindine and another, 


| ” HMPRROR'#. RAHIMDINO, 
! for interference, but I have not been esatis- 


4 
A 


Shikarpur. 
-charged Rahimdino and Kanayo under 


‘report by a District 


(105 1.6, 1927} 

| | 

It appears that there was civil litigation 
in the Court of the learned Sub-Judge, 
Shikarpur. A widow named Allah Bachai 
had set up a deedof sale alleged to have 
been signed by her deceased husband 
Allah Rakhio. She sought to get it re- 
gistered. When registration was refused 
she appealed to tha Registrar. She was 
again unsuccessful and filed a suit under 
8. 77 of the Registration Act to enforce 
registration. The learned Sub-Judge, 
Shikarpur, held thatthe document was a 
forgery and that one Rahimdino, who was 


not a party, who is alleged to have drafted 


the deed and Kanyalal another person, 
who was not a party, who is alleged to 
have attested it, had abetted the offence, 
Under s. 476 of the Criminal Procedure 
Code he directed the prosecution of Allah 
Bachai, Rahimdino and Kanayo. The 
matter was sent to the City Magistrate, 
The learned Magistrate dis- 


s. 253, Criminal Procedure Code, on the 
ground that the Civil Court had no jurisdic- 
‘tion to file a complaint against these 


accused as. they were not parties te the 
‘proceedings before the -Sub Judge. : An 


application was made tothe learned Dis- 
trict Magistrateforjtherevision of this order, 


"The learned District Magistrate, however, 


not having access to a legal ruling cited 
“by the learned City Magistrate had referred 
the question ito this Court with a re- 


“quest that be may have clear ruling on 


the point, and in the event of this Court 


> 


not accepting the view of the learned City - 


' Magistrate that orders may be issued 


‘under s. 439 directing the -learned City 
Magistrate to take cognizance of the com- 
` plaint against the accused. < 

Two points have been taken by Mr, 
-Partabrai who appears for the accused. 
‘It is contended, in the first place, that 
the learned District Magistrate has no 


- power under the Criminal Procedure Oode 


to refer the case for opinion to the High 
‘Court. Section 432 of the Criminal Pro- 
cedure Code only applies to Presidency 
Magistrates. 
the High Court will not take action on a 


s. 438 in cases where the District Magistrate 
has jurisdiction to dispose of the- matter 
pending before him. See the ruling of 
the Madras High Court, namely, In re 
Palani Gownden (1). j 

(1) 24 Ind,-Oas, 352; 15 Or, L, dy 418, 


» 
aa . 


And it has been held that - 


Magistrate under: 


“6 
6 
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In the next place, it is contended that 
the order of the learned City Magistrate 
was correct since s. 476 must be read with 


8. 195 aad s. 195 (a), el. -(c) relates to, 


offences committed by a party to a pro- 
ceeding in respect of a document pro- 
duced or given in evidence. ° 
We are of opinion that both these con- 
tentions are ‘correct 
Criminal Procedure Code certainly applies 
to Presidency Magistrates. -And. although 
this Oourt has jurisdiction under s. 439, 


Oriminal Procedure Code, to exercise its: 


powers of revision whatever the source of 
its knowledge,a High Court would not, 


we think, asa rule, exercise those powers” 


in a case where the Magistrate making 
the report has jurisdiction to dispose of 
the matter himself. oa 

With regard tos, 476, Criminal Proge- 
dure Code, our attention has been invited to 
Guruswamy v Ebrahim (2), Emperor v. 
Qudir Bakhsh Shah (3), Maung Shwe Phwe 
v Ma Me Hmoke (4) and Baheruddy Sikdar 
.v. Emperor (5). it seems to us clear that 
8, 416 must be read with s. 195 and the 
Legislature did not intend that Oourts 
should exercise the powers conferred by 
s. 476 with regard to offence referred to in 
‘8. 195 1(c) unless they arecommitted by 
parties to proceedings in such Oourts, No 
doubt this view is attended with incon- 
venient consequences, It is obviously 
desirable that where a party to a proceed- 
ing in a Court has committed an offence 
and the offence has been abetted by per- 
sons who are not parties, that all-the 
persons concerned in theoffence should be 
` tried- and not only those who are parties 
to the proceeding in which the offence is 
committed. It seems undesirable that the 
Oourt should have the power of initiating 
a proceeding against a party and should 
be unable at the same time to cause pro- 
ceedings to be initiated against other 
persons who iathe opinion ofthe Court 
abetted the offence but .were not parties 
to the suit. It is also undesirable that 
the question whether the abettors should 
be prosecuted or not should ba left to the 
public spirit or inclination of the opponent 


(2) 84 Ind. Oas. 439; 2 R. 374; 26 Or. L. J. 295; A. I, 
R. 1925 Rang. 28. - bg ant, ; 
(3) 9L Ind. Oas. 530; 6 L. 34; 1 Lah, Oas. 475; A, L 
R. 1925 Lah. 312: 27 Or. L, J. 98, ` 
' (4) 85 Ind. Oas. 244; 26 Or.L. J, 500;'3 R. 48; 3 Bur, 
L.J. dik; A. IL. R. 19:5 Rang. 195. 2 : i 
(5) 81 Ind. Oas. 919; 29 Or, lu. J, 1095; 28 g. W, N, 
803; dh L R 1934 Qal,-988, e ia aa a 3 


Section 432 of the. 


— =- ~ aA 


. 


In re NAOHIAPPA-UDAYAN, = ' 8038 
_in the suit or some member of the public: 


Provision, however, does not appear to 
havg been made in s. 476, Criminal Pro- 
cedure Oode, for-the initiation by Courts 
of proceedings against persons other than 
parties for offence referred to in s. 195 
(1) (c), Criminal Procedure Code. It fol- 
lows, however, from this view of ss. 476 ` 
and 195 (1) (0), Criminal Procedure Oode, 
that a Magistrate, who receives informa- 
tion from a Judge or'a copy of his judg- 
ment has power, provided -he has been 
empowered to do so by the Local Govern- 
ment, to take cognizance under s..190; 
cl. (c) ofthe offence committed by alleged 
abettors, whe were not partiesto the suit 
for in their caseno complaint in writing 
by a Court is required under s. 195 (1) 
(c): see Bassarmal Awatmal v. Emperor (6). 
There is, therefore, nothing to prevent a 
District Magistrate himself on reading 
the judgment or order of a Court from 
taking cognizance under s. 190 (1), el. (e) 
of offences alleged to have been committed 
by persons who were not parties and from 
transferring ‘the case for trial to some 
Magistrates subordinate to him, =o) 

With these remarks, we are of: opinion, 
that this matter should be remitted to the, 
learned District Magistrate for disposal.- - 

P. B. A, a Case remitted, , 


„(© 64 Ind, Qas 511; 158. Ly R 149; 23.01 I, i 


MADRAS HIGH COURT, `` 
OrimiNaL Raviston No., 931 oF 1926. . 
, “(ORIMINAL Revrsion Petition No. 805 | 
. OF 1926). E D 
April 27, 1927. ` ae 
Present :—Mr. Justice,Curgenven. `. 
In re NAOHIAPPA UDAYAN alias `` ` 
"VENGU UDAYAN AND OTHERS— ACOUHED” 
Nos. l To 4—PatiTIONBRS, = st 
_ Criminal Procedure Code (Act V of 1898), 8. 499 
Revision —Interference by High Court before: cons 
clusion of trial—Grounds. ' en O 
It is only upon allegations of the gravest.departyre 
from procedure thata High Oourt will interfere in’ 
revision so' as to take the conduct ofa criminal case 
pending before a subordinate Court before its termi« 
nation out of its hands. . ka hee 
“Petiti0u, under ss. 435 and 43) of- the. 
Oriminoal Procedure Oode, 18948, praying the 
High Oourt torevise the charge framed by . 
the First Olasa Sab-Divisional Magistrate, 


Bni 


Salem, in O. C:.No. 24 of 1926, dated theel4th 
Oetober, 1926, and to direct stay of further 
proceedings therein pending disposa oF 
this petition. -e ° 
Messrs. K. S. Jayarama Tyer 
Jagaraja Ayyar, for the Petitionors. 
The Public Prosecutor, for the Crown. 
ORDER.—The petitioner wishes this 
Court to interfere in the course of this part- 
heard case and say ¿hat the trial Court 


and s. 


“is wrong in holding that all the acts im- 


` 


puted to the accused cannot be brought 
within a single transaction, as the term 
is used ins. 239 ofthe Criminal Procedure 
(ode. The case is one of Noting and other 
offences, and it can hardly be doubted 
that in such circumstances a single trial 
and charge may comprehend many diverse 
acts’ committed overa considerable space 
of: time, if there be ground to believe that 
they were the result of a common object. 
The objection to this Court endeavouring, 
in the midst of such a trial, to ascertain 
whether or not the lower Court is exercis- 
ing its powers rightly in holding a single 
trial seems to me to be so manifest as 
scarcely to need stating. I do not go so 
far as to say that in no- circumstances can 
& High Court interfere at such a stage in 
revision, but I think that the learned 
Judges ‘who respectively decided- In -re 
Kuppuswami Iyer (1) and Ram anathan Chet- 


tiar v.Sivarama Subramania: Aiyar (2) and 


the former of. whom says that such a power 
should be exercised with great care, would 
agree with methatonly upon allegations 
of the gravest departure from procedure 
should this Court take the conduct of a 
case of this description beforeits termina- 


‘tion, opt of the hands ‘of the trial Court.. 


On; the materials which the petitioner has 
made’ available, I am wholly unable to 
satisfy myself that such an irregularity has 
been committed. There appears to be evi- 
dence that the four petitioners cut a fence, 
which, without more, may well have consti- 
tuted the “force or violence” necesgary, with 
other ingredients, toamount to rioting [see 
Samaruddin v. Emperor (3).] As to this, of 
course, I can express no dpinion. The 
only view I can take is that in the interests 
of justiceit is necessaty for the trial to 

(1) 29 Ind. Cas. 109; 39 M. 561; 28 M. L. J. 505; 2 


L. W. 463; 17 M. L. T. 398; (1915) M. W. N. 365; 16 Or: 
(2) 81 Ind. Casę785; 47 M. L. J., 373; 20 L. W. 934: 

1921) M, W. N. 596; 47 M. 722; 25 Or, L. J 1009; A. T 
, 1925:Mad. 3 


2 (3) 17 its Cas. 065; 40 O, 367; 18 Or, Lid, 821, 
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terminate before these questions are investi- 

gated; and if substance is found in them 

the petitioners will have a sufficient re- 

medy then. The Criminal Revision Petition 

is dismissed. 
V. N. V. 


~_ 


Petition dismissed. 


. OUDH CHIEF COURT. 
CRIMINAL Apprat No. 406 or 1927. 
September 30, 1927. < 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. J ustice Raza. 
DWARKA—APPELLANT 
VETSUS 

EMPEROR— COMPLAINANT—RESPONDENT. 

_ Criminal Procedure Code (Act V of 1898), 5. 867 (5) 
—Murder—Diuty of Court to give reasons when passing 
sentence short of death—Brutal murder—Punishment 
—Enhancement by High Court. 

Where there are no reasons for differentiating a 
brutal murder from other murders in order to justify 
the passing of the minimum sentence, and the murder 
though not premeditated appears to be singularly 
brutal, a High Court will be justified in enhancing the 
sentence of transportation toja sentence of death. [P. 
806, col 1 

A Sessions Judge when sentencing an accused to 
transportation for*the offence of murder is bound to: 
state in his judgment the reason why he is.not pass- 
ing the sentence of death. [ibid] 


Criminal appeal against an order of the 
Additional Sessions Judge, Bahraich, dated 
the 21st July, 1927. 

Mr. L S. Misra, for the Appellant. | 

Mr. G. H. Thomas, Government Advocate, 
for the Orown. 


JUDGMENT,.—Dwarka Lohar a man 
of thirty years of age has been convicted by 
the learned Sessions Judge of Bahraich of 
the offence of murder under s3. 302 of the 
Indian Penal.Code .and sentenced to trans- 
portation for life. He appeals. The Local 
Government has filed an application in 
revision that his sentence should be enhanc- 
ed. Notice of this application has been 
served upon him,’ Dwarka filed his appeal 
from Jail. He is represented before us by 
Mr. L. 8. Misra, a competent and experienc: 
ed Counsel. 

The facts of the case are these. Dwarka 
has been convicted of murdering his cousin 
Mahabir. Dwarka and Mahahir both 
reside in a village called Pachdeori in 
the Bahraich District. A dinner was being 
held on the night of the 20th March, 1927, 
at the village of Chitiamorar at the house 
of Nanku Lohar in. commemoration of the 
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death of a certain Pajao' Lohar. Dwatka 
and Mahabir attended. this dinner. . Maha- 
bir at the dinner protestad against the pre- 
sence of Dwarka. He said that‘his cousin 
had been caught having sexual connection 
with a woman ofthe Bharbhuja caste and 
was not fit to eat with théeeother guests. 
The senior men present at the dinner held 
Some sort of a panchayet and ‘accepting 
Mahabir’s statement turned Dwarka out, 
Mahabir stayed, had his dinner, remained 
at Nanku’s house for the night and in the 
morning about an hour after sunrise Maha- 


bit with Gurbathan left the house of Nanku 
on their way to Pachdeori, which is about’ 


a mile away. They were walking together, 
Mahabir being in front when (apparently 
from an anglé) a bullock cart.édme üp bë- 


hind them. Dwarka was seated in the, 


bullock cart: He called out to Mahabir in 


words something ofthis nature “You brother- 


of miy mothér! Look out for yourself! Here 
Tam!” He jumped down from the bullock 
cart and attacked Mahabir with.a lathi from 
behind. The attack was short but véry 
savage. Mahabir fell where: he stood. 
There were persons in the fields around 
who? came up. There wére also men in å 


grove hard by. Theyranup. Dwarka made © 


his escape. Mahabir was putin the cart in 
which Dwarka had been sitting and was 
driven by Gurbachan to the Sonwan Police 
Station, which was about four miles away. 
Before the bullock cart reached the Police 
Station Mahabir had died. Gurbachan 
made the First Report.. The post mortem 
examination shows that the attack upon the 
deceased Mahabir had been a very brutal 
and aggravated one. There were marks of 
at least six lathi blows upon his head and 
asa result of these blows the skull had 
been fractured in three separate places. 
The left upper arm was-broken and there 
were mary other injuries. It was clearly 
avery brutal attack. When Dwarka was 
put upon his trial he made very brief state- 
ments merely saying that he did not know 
anything about the case and that a certain 
Sant Ohaudhri, who was oneof the wit- 

nesses who had pursued him was his enemy. 
Hegavethenamesof seven defence witnesses 
to the-Committing Magistrate. Those wit- 

nesses were summoned. He was defended in 

the Sessions Court by. Counsel. He withdrew 

‘all his witnesses. In his grounds of appeal 

hehas set up for the firsb tims a story to the 

effect that he was in a cart with: a man call- 

ed Barkao, Barkao, it is to be .noted, was 
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one of the witnesses whom he called in his, 
defehés and whom he withdrew before the 


` ké | 


bn.) 


his cousin Mahabir. He murderéd Him 
apparéntly, because Mahabir had charged 
him with improper conduct with a woman 
of the Bharbhuja caste and had caused him 
to be outcasted, and ejectéd from 4a caste 
The murder does not appédr_ to 
have been premeditated. We believe that 
Dwarka was boiling with rage because he 
had been outcasted and that, when, in this 
condition, he came across Mahabir, he jump- 
ed out of his cart and proceeded to batter 


Mahabir to death with a latht. The murder. 


was not premeditated, but it was siigular- 
ly briital. We,therefore, dismids the appeal 
of Dwarka. | ee 
Wé now come to thé reference to. enlidnca 
the sentence passed upon him. Wé have 


heafd his ledriéd Counsel Mr. L. 8. Misra? ` 


who has put up as good acase as could be 
put up for Dwarka both in his defente 
and in opposition to the enhancement of 
sentence. It is always a painful duty for 


‘a High Court to have to enhancea sentence 


to a sentence of death ‘and ‘unless there is 
very strong reason for taking Chis course we 
should not take it, But in -this particular 


BOG’ 
éase the Additional Sessions Judge. has 
iven no reason of any sort for differentiat- 
ing this brutal murder from other murgers 
in order to juafify the passing of the 
minimum sentence. We have had to point 


` out to him on a previous occasion the neces- 


sity of complying with the provisions of 
8,-367 (5) of the Code of Criminal Procedure 
and stating. in his judgment, when con- 
victing an accused of gn offence, punishable 
with death, the reason why he is not passing 
& sentence of death. He has given no 
reason as to why he has not passed a sent- 
ence of death, These are his views ‘as to 
the nature of the offence:— ` 

- “The frame of the mind of the accused 
Gan be seen from the number and the nature 
of the injuries inflicted and the parts of the 
body selectéd for inflicting them. No less 
than three blows were struck on theskull,’ 
the parietal eminence and the eyebrow and’ 
no less than ten blows causing bruises were’ 
struck on other parts of the body. The’ 
accused must have known that by striking’ 
lathi blows on the skull, the temple and the’ 
eyebrows he was causing injuries which 
were likely to cause death. It is not a case’ 
where the acéused can be said to have only 
intended to cause hurt to Mahabir or to 
have acted with reckless violence, He per- 
sisted in striking blow after blow and had 
also selected vita! paris,” . 


“After thesé eminently reasonable obser- ` 


vations thé learned Sessions Judge con- 
cludes:—‘I sentence Dwarka accused to 
transportation for life.” We consider that 
this is a case where in the interests of 
justice the appellant must -be sentenced to 
the maximum sentence known to the law. 
These violent murders are unfortunately” 
exceedingly common in the District of 
Baliraich and we consider it necessary that 
they should be visited with due punishment. 
We, therefore, accept the revision applica- 
tion of the Local Government and. enhance’ 
the sentence passed upon Dwarka to the 
sentence of death. He will be hanged by 
the neck till he be dead. .. | 

“es A ~ Revision accépted. 


8 
ga 
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MADRAS HIGH COURT. 
OrtmINaL Revisron Cass No. 78 oF 1927. 
(OkIMINAL Revision Parrtion No. 70 oF 1927.) 

' April 29, 1927. 

Present:—Mr. Justice Wallace. 
ANTHONIUDAYAR AND ANOTHER— 
ACOUSED— PETITIONERS 

l VErSuUsS 
ROYAPPUDAYAR—OoMPLAINANT— 


RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 71, 147, 8285— 
Cattle Trespass Act (I of 1871), s. 24—Hurt com- 
mitted in rioting or rescuing cattle—Separate sen- 
tences, legality of. 


Although the use of criminal force isan ingredi-' 


ent of the offence of rioting and the use of force may 
be an ingredient in the offence of rescuing cattle, 


yet the force necessary to constitute these offences. 


may fall short of ‘causing bodily pain’, and if further 
force is used which does cause bodily pain, the 
offerices which involve and are complete by mere use 


of criminal force have been exceeded and that excess 
constitutes another offence, namely, the offence of caus-_ 


ing hurt or causing whatever more serious form of 


4 


= 


bodily hurt has been the result, for which a separate :' 


sentence may legally be passed. 


Petition, under ss. 435 and 439 of fig: 


Criminal Procedure Code, 1898, praying the: 
High Court to revise the judgment of the’ 


Gourt of the Sub Divisional, First Ofass’ 


Magistrate, Ariyalur,in Criminal Appeal No. 

50 of 1926 (O. O. No. 21 of 1926, on the 

file of the Second Class Magistrate, Udayar- 

palayam). oa 
Mr. V. L. Ethiraj, for the Petitioners. 


Mr. A Srirangachari, for the Respondent. - 


The Public Prosecutor, for the Crown. 


ORDER,.—It is first argued that the 
infliction of .separate sentences for offences 


under s. 24o0fthe Cattle Trespass Act, and ` 
s. 323 of the Indian Penal Code, is illegal, ` 
on the ground that the force used to Yrescue ° 
is neither more nor less than, but the same” 


as, the force which caused hurt. 
aware that certain learned Judgesof this 


Court sitting singly have upheld a similar, 


I am ` 


contention with reference to separate sen- 


tences for offences. of rioting and causing 


hurt, when the force used which constitutes - 


an ingredient of the rioting was also the 
force which caused the hurt (see Cr. R. C. 
No. 248 of 1924 and Or R. O. No. 982 of 1926). 


But I am not ableto accept that view. Qaus- ` 


ing hurtand using forcearenot the same thing 
and the word ‘force’ does not appear in the 
The use of criminal 
force 
offence of rioting arid the use of force may 
be an ingredient in the offence of rescuing 


is, no doubt, an ingredient of the ' 


~ 


cattle, but the foree necessary to constitute ` 


L 
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these: offences may fall short. of ‘causing 
bodily painu’ and if further force is. used 
which does cause bodily pain, then in my. 


view, the offences which ‘involve and are'- 


complete by mere use of criminal force have 
been exceeded and that excess constitutes 
another Offence, viz., that of, causing hurt, 
or, causing whatever more serious form of 
bodily hurt has been the result. 
of causing hurt is, therefore, in the present 


case tomy mind a separate offence . from - 


that of rescuing cattle, and separate sent- 
ences may legally be passed. eh 

A point is raised that there has been mo 
finding that damage’ was caused by the 
trespass of the cattle. I think both Courts 


have accepted P. W. No. 1's statement: 
that his paddy crops were grazed. : Ifthis: 
point had been clearly taken in the lower. 


Courts, the finding would have been slearer. 


I am not prepared to interfere and dismiss. 


this petition. 
V. N. V. 
ACN. A; 


Petition dismissed. 


ALLAHABAD HIGH COURT. 
URIMINAL REFERENCE No. 322 oF 1927. 
| May 11, 1927. 
Present:—Mr. Justice Dalal. 
BANSIDHAR PANDE—Compe.aInant 
| Versus < 
CHUNNI LAL—Accosan. i 

Criminal Procedure Code (Act V of.1898), s. 250— 
Compensation—Jurisdiction of Magistrate to award 
compensation in cases triable by Court of Session. 

A Magistrate who discharges a person accused of 
an offence triable by a QOourt of Session, and refuses 
to commit him for trial cannot order the éomplain- 
ant to pay compensation to the accused under s. 250 
ofthe Crimingl Procedure Code. The jurisdiction 
ofa Magistrate to order payment of compensation 
under s. 250 of the Code is confined to cases triable 
by a Magistrate. Sa 

Oriminal reference made by the Second 
Additional Sessions Judge, Gorakhpur. 

JUDGMENT.—This 
made bythe learned Additional Sessions 
Judge of Gorakhpur, witha request that. 
the order of compensation passed 


against Chunni Lal brought by complain- 
ant Bansidhar, was one‘under s. 21s, Indian 
Penal Code, an ‘offence exclusively triable 
by a Court of Sassions. 


The offence’ 


is a reference » 


by a. 
Magistrate under s 250, Oriminal- Proce- - 
dure Code, may beset aside: ‘The charge. 


Under s. 230, : 
Criminal Procedure” Code, a Magistrate - 


` 5 4 
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has jurisdiction to-direct'a complainant to 
‘pay* compensation only in such cases as 


are triable by a Magistrate. Asthe pre- 
sen case was not triable by a Magistrate, 
the discharge of the agcused and the 


~ Magistrate's refusal to commit him to the 


Sessions did not invest the Magistrate with 
the power of imposing a fine on the com 
plainant under s. 250, Oriminal Procedure 
Code [see Hait Ram v. Ganga Sahai (1)]. 
‘The Magistrate's eorder of fine against 
Bansidhar dated 2nd February, 1927, is, 


therefore, set aside, and it is directed 

that the finé, if any recovered, shall be 

refunded. 
A. N. A. Order set aside. 


. (1) 46 Ind. Oas. 290; 40 A. 615; 16 A. L. J. 486; 19 
Cr,.L. J. 706. 


t 


LAHORE HIGH COURT, 
CRIMINAL APPBAL No, 1203 oF 1926. 
-= March 23, 1927. ~ 
Present :—Mr. Justice Addison and Mr. 
i Justice Skemp. 
. EMPEROR— APPELLANT 
versus: | 
IBRAHIM AND OTHEsS—-RESPONDENTS, 


Criminal Procedure Code (Act V of 1898), ss. 154, 
162—First Information Report, evidentiary value of— 


` Absence of detail and delay, how far material—State- | 


ments to Police, proper use of. 

The First Information Report is not substantive evi- 
dence and canonly be used to corroborate or con- 
tradict a witness. '[p. 809, col. 2.] ` 

A prosecution case cannot be held to be false merely 
because every detail of the offence is not given in 
the First Information Report. [zbid.] i 

The fact that there was delay in reporting a case 
to the Police is not of much importance where the 
delay is satisfactorily explained. [p. 809, cols. 1 & 2.] 

The only way a witness can be contradicted by 
statements made to the Police under the provisions, 
o*s. 162, Criminal Procedure Code, is. to prove his 
written statement and put it tothe witness under 
s.. 145 of the Evidence Act to permit him to“ 
explain the contradictions, ifany. Statements: made 
to the Police cannot be used at a trial in any other 
way. [p. 810, col. 1.] anes 

Criminal appeal from an order “of the 


Sessions Judge, Ferozepore, dated the 1st 
September, 1926. | Eon 

Mr. Carden Noad, Government Advocate, 
for the Anpellant. i 
Mr. Zafrulla Khan, for the Respond- 


ents. 
JUDGMENT. 
Addison. J.—The ninë respondents, . 
Ibrahim, Dillu, Mustaqim, Nizam, Imam 


808 
Din, Badar Din, Sultan, ‘Khushi Mobam- 
mad and Jan Mohammad, who are Tarkhung 
of “village Dabra and closely related to 
each other, were charged under s. 802 
read with s. 1490f the Indian Penal Cede 
with the murder of Bhagat Singh, Hono- 
rary Magistrate,on the afternoon of the 
ord May, 1926, at Dabra and were acquitted 
by the Sessions Judge of Ferozepore. An 
appeal has been presented by the: Orown 
against this order of acquittal. 


‘Bhagat Singh lived at Muktsar but some 


members of his family live at Dabra. 
Bhagat Singh and his sons along with 


his nephew, Balwant Singh and others own 


Patti Ganda ‘Singh of village Dabra, while 
žal, Lambardar and others own Patti 


Ram Singh. Fazal and the other owners ` 


of the second-named Patti, though Musal- 
mans, are related to the Khatri owners of 
the other Patti. They changed their reli- 
gion some time ago asis' clear from the 
fact that Fazal’s father was also a Musalman, 
by name Mohkam Din. The respondents 
are occupancy tenants, as; well as ordinary 
tenants, of the proprietors of village Dabra. 
Litigation was pending at the -time of the 
murder between Bhagat Singh and Ibra- 
him respondent, namely, a revenue suit 
for produce and a criminal case of mischiéf 
caused by cattle, instituted. by Bhagat 


Singh. There also had been other cases. 


against Ibrahim and othsr members of his 
family by thé relatives of Bhagat Singh. 


_ The story, ad told by the prosécution, is 
. that Bhagat Singh came to Dabra on the 
afternoon of the 3rd May. He did go in 
ordér to arrange for the siimmoning of 


witnesses in the pehding cases mentioned 


abové. His nephew Balwant Singh, P. W. 
No.-4, complained to him that the ears of 
some of their wheat sheaves had been 
jtolen, that the Lambardar Fazal Din, 

. W. No. 8, had promised to make inquir- 
‘ies and that Murid, sweeper, was suspect- 
ed. Murid was called to Fazal Din’s house 
where he dénied the theft and offered to 
show the ears which he‘had. Thereupon, 
Bhagat Singh, accompanied by his nephew 
Balwant Singh, P. W. No. 4, his son Jas- 
want Singh, P. W. No. 10, Jagat Singh 
his cousin once removed, P. W. No. 11 
Fazal Din, Lambardar, P.W.No.8 and his 
brother Wahab, P. W. No. 7, both of whom 
are Musalman collaterals of the deceased 
and by Murid, Sweeper, P. W. No.5, who 
works for Wahab, went to Murid’s house 
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being joined by Shibbu, a Chamar by: 
caste, P. W. No. 9, on the way. The re- 
spondént Dillu, brother of]brahim respond- 
ent, was standing there. When they arriv-- 
ed, Jaswant Singh remarked that Murid 
and thé Tarkhans had looted them, The 
ears were inspegted and the deceased sent 
Balwant Singh for a cart which he brought, 
By this time Dillu, respondent, had dieap- 
peared. Rana,P. W. No. 6, uncle of Murid, 
sweeper, came with the cart and swore that 
Murid had not stolen the ears. Wahab 
also defended Murid. On this the deceas-, 
ed -agreed that the ears had not been 
stolen, At that very instant, Shibbu, Chamar 

called out that the Tarkhans were coming. — 
The nine respondents, armed with' sticks, 
gandhalis and theother weapons, arrived 
and fell upon the Khatri proprietors; inflict- 


. ing injuries not only upon the deceased, 


but upon his son and nephew, Jaswant 
Singh and Balwənt Singh. The son and 


nephew fled but Bhagat Singh fell down 


and his assailants continued to beat him 
when he was on the ground. The attack . 
only ceased when the by-standers called 
out that he had been killed. This took 
place in the late afternoon. Bhagat Singh 
was carried to his son’s house and it is in 
evidence that he was able to speak, though 
the -Doctor, who performed the post mortem 
examination, said: that he thought that 
he must have become unconscious at once, 


Bhagat Singh was then placed ina cart 


and taken to the Muktsar Hospital which 
he reached about 11-30 pr. m. The Sub- 
Assistant Surgeon there attended to the 
three injuréd men, prepared certificates, 
of their injuries and wrote two notes to- 
the Sub-Inspector of Police about 44. m. 
and 54. M. asking him to come at once as 
Bhagat Singh was in a precarious condition. 
The Sub-Inspector: came to the Hospital 
at 6 AM. and recorded the statement of: 
Balwant Singh, his nephew, as the First 
Information Report. Bhagat Singh died 
at 5-40 a.m, before the Sub-Inspector 
arrived. The above tory is told by each 
of the eight eye-witnesses. 

The respondents refused to answer any. 
questions in the Court of the Committing 
Magistrate but put in next day a combined 
written statement, tothe effect that they 
were not there, and that Bhagat Singh 
was killed by Murid and other sweepers 
against whom Bhagat Singh wished to 
complain. His relatives, however, did not 


_care to have his death attributed to, 
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sweepers and thus accused the respondents 


“ between whom and Bhagat Singh, deceas- _ 


ed, there was no love lost.” They did not 
add to this statement before the Sessions 


Judge and produced no evidence in their | 


defence. . 

After a very careful consideration of the 
entire record, through which we have been 
taken; I can see no reason whatsoever for 
disbélieving the story told by the eight 
eye- witnesses regarding whose demeanour 
the Sessions Judge has said nothing. 
The deceased had eight injuries on 
his person, two being caused by sharp 
weapons and the rest by blunt wea- 
pons. Of these, four injuries, one being 
an ‘incised wound, were on the head 
which was extensively fractured, this be- 
ing the cause of death. The head injuries 
were so severe that survival was impossible. 
The ` injuries themselves leave no doubt 
that. it was, intended to kill him or to in- 
flict such injuries as were likely to cause 
death. His son and nephew had each four 
injuries. : 

‘Counsel -for the réspondents ‘urged. 
nothing except the points mentioned in 
the jidgment of the Sessions Judge, none of 


‘ 


which, in my opinion, are of any Big, 


had- glready written to the Sub-Inspector- 
of Police who came at 64. m. ~The evi-. 
dence establishés these facts beyond any 
guestlon while the theory „relied upon Is. 
mere conjecture without any basis. ee 
The second point taken by the Sessiona 
Judge was that a conspiracy to give a 
false version of the affair was not Im-. 
probable, as the witnesses „were either 
relatives or dependants of relatives of the 
deceased. I fail completely to understand 
this argument which is purely -hypothe-. 
tical and unwarranted. The eye-witnesses, ` 
except three, are relatives, though two of 
those relatives are Musalmans of a different 


religion from the deceased. Two are 


nificance. The first was that he thought 
it inexplicable that the matter was not 
reported earlier to the Police except on. 


the deféncé theory that the rélatives waited 
till‘Bhagat Singh was dead: In the first 
place the medical evidencé shows that 
Bhagat Singh must have become uncon- 
scious almost at once. It was, known at 
the Hospital that he was dying. It is ad- 
mitted in the written statement of.the rē- 


spondents that thére was no love lost . 


bétweeh Bhagat Singh and them. What 
advantage, therefore, was-there in the sgo- 


called delay? Inthe sécond place, there ~ 
“and these Tarkhans -have looted ug.” 


was no reason to implicate the respondents 
instead of the real culprits. In the-third 
placé, there was no delay which has not 
been explained in the most satisfactory way. 
Bhagat Singh was put in en ordinary cart 
very soon after the erime andit did not 
reach the.Hospital till 11-30 P. m. "He was 
taken first to the Hospital and notto the 
Police Station as he wasin a dangerous 
condition. It took a considerable time to 
attend to the wounds of the three injured 
persons and prepare certificates of their 
injuries. It was intended to take these 
certificates to the Police Station but this 


sweepers and dependants of relatives, but’ 
Shibbu, ‘Chamar, has not been proved to` 
be a dependant, It is inconceivable that 
the eight eye-witnesses deliberately im-- 
plicated the respondents ginstead of the 
real culprits—a finding without any justifi- 
cation. . i 
“The third point takên by him -was: that 
the stor iù Court had been improved . 
upoh in €ertdih -respects as compared: 
with: the First Information Report made by 
Balwant Singh at 6 a.m. on the 4th May. 
What was stated.by Balwant Singh on the. 
4th May isnot substantive evidence and. can - 
only be used to corroborate or contradict ` 
what he has stated as a -witness. Besides, : 
thestory now told by Balwant Singh ig - 
merely the same äs that-first told by him 
to the Police. There are two omissions 
only in the statement made by-him to the 
Police.. The first is that in the First In.: 
formation Report it was -stated that . 
Jaswant Singh said that there were ears 
of grain in other houses as well as in- 
‘Murid’s (ces: page 11, line i6 of the paper- 
book). <According'to the evidence given 
in Court Jaswant Singh said that “Murid 


Surely that is no real difference..The ° 
second is that in the First Information Re- - 
port there was no mention of the fact. that: 
Dillu; respondent, was standing at Murid’s 
houee when the : party went there ands, 


“that he had dieappeared before the ċařt- 


came. An argument such as this means. 


that if every detail is not given in the. 


First Report to the Police, which is not 
substantive evidence, the case must be 
held to be ‘false. The witnesses other 
than Balwant Singh were asked if they 


‘told :the Police about Dillu’'s presence and 


was not doneas the Sub-Assistant Surgeon , 


replied. that they did while the Sub- . 
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Inspector said: that they did not tell him, - was not arrested till the 7th May, though 
The written statements - made by these ' all the others were arrested at once. 
witnesses to the Police have not been Two of the assessors considered ‘that all 
proved- and thee ohly way a witness can be the respondents were guilty, while two held 
contradicted by statements made to the that the sweepers were responsible for the ' 
Police under the ‘provisions of s. 162, crime. The evidence is reliable, stands’ 
Griminal Procedure Code, is to prove his~ unrebutted, afd is overwhelming. In my 
written statement and put it to the witness, judgment, there is no possible escape’ 
under s. 1450f the: Indian Evidence Act from the conclusion that all the respond-~ 
to permit him to explain the contradic- ents are guilty under s. 302 read with s. 149, - 
tions, if any. This .was not done, state- Indian Penal Code, of the. ‘murder of” 
ments made to the -Police cannot be used- Bhagat Singh. -I would, therefore, accept 
at atrial in any other way. In any case, the appeal, convict them of the offence 
must have known that 


the respondents 
the proprietors, 
Bhagat Singh, had 


including their enemy, 
gone to Murid’s house 


and- it is unimportant whether Dillu actual- - 


ly saw them arrive or not, -it is frivolous 
to say that this throws discredit on the 
prosecution story. On the evidence, how- 


ever, I have no hesitation in holding that 
Dillu was there. AA a’ 
“The fourth . reason.. given by the Ees- 


sions Judge was that the story was im-: 


probable as 
the sweepers. But the respondents bore 
Bhagat Singh 
reason to-disbelieve the evidence that they. 
seized the opportunity to be revenged. 
The Sessions Judge, when dealing with 
this point, has clearly erred in saying that 
the prosecution witnesses, in order to ex- 
olude the possibility of the sweepers having 
any motive 
introduced at alate stage into their story an 
improvement to the effect that just before 
the attack Bhagat Singh, impressed by 
the protestations of Rana and Wahab re- 
garding Murid’s innocence, said “very well, 
let the matter drop.” All thisis in ‘the 
First Information Report (see page 11, lines 
10-16, of the paper- book) the only difference 
being that he is there reported as saying 


“J agree,” words which have the same mean- | 


ing. a ¢ 
‘Lastly, th Sessions Judge relied on 
fhe fact that Murid absconded for two 
days as proving that Murid and his friends 
committed the assault. But there is little 
in this. Murid. has explained that Mus- 
fagim took him away with himself by 
frightening him. This is a possible ex- 
planation,. and at the same time, Murid 
might have Veen afraid that he too would 


be implicated as the affair took place: at - 


his house: Mustaqim: did abscond and 


there was then no provocation ; 
to the respondents, though. there was to. 


a grudge, and there is no: 


for making such an attack, . 


stated and sentence them to transportation . 
for life. l e 

Skemp, J.—1 concur. 

A. N, A. i Appeal accepted. 





ALLAHABAD HIGH COURT, 
CRIMINAL APPEAL No. 448 or 1927. 
July 18, 1927. . . 
Present:—Mr. Justice Dalal. - 
SHABBIR HASAN—AccusED—APFELLANT 
versus 


EMPEROR—OppositE PARTY. 

Criminal Procedure Code (Act V of 1898), 8s. 195. 
(1) (c), 476—Complaint by Civil Court-—Procedure— 
Preliminary enquiry, necessity of—Civil Court's duty - 
to record findings against each accused—Abettors to - 
offence committed by party, prosecution of. 

Under s.476 ofthe Criminal Procedure Code, the 
preliminary inquiry has to be made by the Civil 
Court itself: If it so desires, an enquiry may be 
ordered by the Police, but in sueh a case when the 
Police papers arrive, the Civil Court has to deter- 
mine whether it is necessary to take action against 
particular persons under s. 476 and should record 
a finding to that efect against each individual 
person against whom complaint is made, [p. 811,- 


ol. 1.] 

Section 195 (1) (c) of the Criminal Procedure Code 
refers only to an offence committed bya party to 
the proceeding. [ibid.] = 

Ifa Judge desires to take action against persons 
him to be accomplices in an offence 
committed by a party to the proceeding he should 
make a proper enquiry himself or through the Police 
or through some Court subordinate to him, and 
after- considering the report of such enquiry he 
should record a finding separately in the case of 
every person that it is necessary in the interests of 
justice that enquiry should be made into a particular 
offence with respect to that person by a Magistrate. [p. 
811, cols. 1 & 2.) | 

Criminal appeal from an order- of the 


Sessions Judge of Moradabad. 

Mr. M. A. Aziz, for the Appellant. ; 
The Government Pleader, for the Oppo- 
site Party. ° ka ; 

JUDGMENT,—It is not very clear ; 
why persons other- -than Shabbir: Hasan’ 


believed by 
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complaint by the District Judge of Morada- 
bad against any person other than Shabbir 
Hasan. Even ifthe learned Judge's order 
of 15th December, 1926, be considered to 
be a complaint, it is only a complaint 
against Shabbir Hasan. Thb case of no 
other person is considered in that order. 
At the end of the order the District 
Judge wrote:—“The papers will be sent 
to the District Magistrate who will be 
asked to have the matter investigated by 
a competent Police Officer with a view to a 
criminal prosecution" The criminal pro- 


SHABIR HASAN O, BMPARON“ 
have appealed to: this Court. There is*no. 


secution can only be of Shabbir- Hasan, . 


and notof all and, sundry ‘who may be 
discovered after the Police inquiry to have 
been implicated in the forgery. In my 
opinion Mr. Radha Kishan was negligent 
in his duty in not taking action under 
g. 476 of the Code of Criminal Procedure, 
and passing on the trouble of an inquiry 
to the District Magistrate, Under s. 476 
an inquiry has to be made by the Civil 
Court. If the Civil Court so desires an 
inquiry may be-ordered by the Police, 
but in that case when the Police papers 
arrive, the Civil Court has to determine 
whether it is necessary to take action 
against particular persons under s. 476, 
A finding has to be recorded to the effect 
against each individual person specifically, 
This is evident from the mention of-the 
treatment of an accused person that the 
Civil Court may either take security from 
him, or send him in custody to the Magis- 
trate. 

By his order, dated l4th April, 1927, the 
District Judge directed-the District Magis- 
trate to treat his order of 15th Dacember, 
as a complaint under s. 195 (1) (e) of the 
Oode of Criminal Procedure. Obviously. 
the District Judge paid no attention. to 
the wording of the Statute Law which 
he quoted. Section 195 (l) (e) refers only 
to an offence alleged to have been com- 
mitted bya party to any proceeding, It 
appears that on the basis of that order Babu 
Raghunandan .Kishor, Shabbir Hasan, 
Sirajuddin and Abdul Aziz are prosecut- 
ed when Sirajuddin alone is a party. In 
fact s. 195 has no. application, and the 
learned Judge ought to have obeyed the 
directions of law contained in s. 476 of the 
Code of Criminal Procedure. Ifthe learned 
Judge desired to take action against 
persons believed by him to be accomplices 
in. the forgery, he. ought’ to have made 


ot 


gil 

a proper inquiry himself or through the' 
Police, or through some Oourt subordi-. 
nate, to him, and, after considering the 
report of such inquiry, hè eought to have 


. recorded a finding separately in the case 


of every person thatit was necessary in 
the interests of justice that inquiry 
should be made into a particular offence 
with respect to that person by a Magis- 
trate. Obviously the District Judge has 
not taken any action under s. 476. . ; 

The position, however, is a curious one.. 
Sirajuddin, of course, - cannot be prosecut- 
ed without a specific complaint either of 
the Court of Babu Radha Kishan,. or of a 
Oourt having jurisdictionsuperior to his. As 
I have held that there.isnosueh com plaint 
against Sirajuddin, I allow his application, 
and direct that all proceedings against him 
in the Criminal Court be quashed, If the 
Civil Court so desires, it can lodge a proper 
complaint against Sirajuddin, andthis order 
shall not prevent the prosecution of Sirajud- 
din under a proper complaint made by any 
of the Courts. indicated above. 

There is no bar, however, to the prosecu- 
tion of the other applicants under s. 195 of 
the Criminal Procedure Code. If they 
are prosecuted by the District Authorities, 
this Court cannot prevent any such prosecu- 
tion. They have come to this Court on the 
specific ground that the order of the Dis- 
trict Judge is irregular. I have held that, 
the District Judge has passed no order as 
regards "Babu Raghunandan Kishor and 
Abdul Aziz Khan. Their applications for 
revision must, therefore, fail. If they -have 
any other objection to the prosecution, they- 
must take proceedings according to law, l 

As to Shabbir Hasan, the provisionsof s. 
195 donot prevent his prosecution either, 
Bat in his case the District Judge has taken 
action under s. 476. As.I have pointed out,’ 
the Judge has considered the case against) 
him, and I take the order of 15th Decemher,. 
1926, to be a complaint under s. 476 against. 
Shabbir Hasan. ee 

In the result Sirajuddin’s appeal is ae- 
cepted, and all proceedings against him’ 
quashed. The prosecution) of. Shabbir: 
Hasan shall continue. As to Raghunandan. 
Kishor and Abdul Aziz, they .shall not be: 
prosecuted by reason of any direction ofthe 
District Judge, but if the District Magistrate’ 
of Moradabad or any other Magistrate there. 
having jurisdiction desirest prosecution, 
of Raghunandan. Kisher and Abdul Aziz, 
there is nothing-in s. 195 of the Cede of 
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Criminal Prosedute to` prevent such ,pro- 
secution. If these men think that their 
prosecution is not justified, after I have 
declared that the? District Judge has not 
taken proceedings against them under s. 476 
of the Code of Criminal Procedure, they 
` must approach this Court: by another peti- 
tion and on other grounds, This Gourt has 
no authority, in the present proceedings, to 
stay the proseeution o$ Raghunandan Kishor 
and Abdul Aziz if the District or other 


Magistrate (as mentioned above) on his 
own motion, desires to proceed against 
them. r 
OANA Appeal allowed 
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LAHORE HIGH COURT. 
ORIMINAL Revision PETITION No, 19 
i í ` OF 1927. 
March 7, 1927; 
Present —Mr. Justice Tek Chand. ` 
MEGH RAJ —AGCUSED—PETITIONER 
: VETSUS 
BAZ KHAN—COMPLAINANT— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), 8. 526— 
Tesue of warrant in summons ‘case—Pleader communt- 
eating to accused that Magistrate told him: he would 
convict accused unless he settled certain dispute with 


complainant—Transfer of case: E 
_A communication by the Pleader to the accused that 


the Magistrate had told 
the accused unless he compromised a certain civil 
suit with thecomplainant coupled with the circum- 
stance that bailable warrants had been issued against 
him in the first instance even though it was a 
summons case is quite sufficient to deprive the 
accused of all confidence in the impartiality of the 
Magistrate and to entitle him to a transfer of the case. 


[p. 813, cols. 1 & 2.] a | 
Petition for quasbing the proceedings 


and alternatively under s. 526, Criminal Pro- 
cedure Code, for transfer of the case, pend- 
ing in the Court of the Magistrate, Second 
Class, Chakwal, to some other Court of 
competent jurisdiction. . 
Dr. G; C. Narang, for the Petitioner. 

on ORDER.—Megh Raj and Beli Ram res- 
 pondents obtained a decree for possession 
ofthe certain land against Baz Khan peti- 
tioner on the, 3rd May 1926, from the Court 
‘of the Senior Subordinate Judge, Jhelum. 
They took out execution of this decree, and 
on the 10th July, 1926, the process-server 
and the Patw@ri reported that the posses- 
sion of the land decreed had been made 
aver to-the-decree-lolders:. It was stated 


him that he would convict. 
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in“ the report that Ghulam Hussain 
servant of the decree-holders was present 
at the time of the delivery of the posses: 
sion. , : 

On the 28th July, 1926, Baz Khan; the 
judgment-debtor instituted a complaint 
under s. 447, Indian Penal Code, against 
Megh Raj and Beli Ram, decree-holders 
and Malak .son of Ghulam Hussain their 
servant, alleging that the accused persons 
had taken possession of certain land 
which had not. beer awarded’ to them by 
the decree of the Senior Subordinate 
Judge. Thiscomplaint was dismissed by 
Malak Ahmed Khan, Naib-Tahsildar on 
the 4th August, 1926, under s. 203, Orimis 
nal. Procedure Code; the learned Magis- 
trate remarking that} the dispute between 
the parties appeared to be of a civil 
nature. , À 
` On the lith August, 1926, Baz Khan 
instituted another complaint under 6, 447, 
against, Megh Raj, Beli Ram, decree-hold: 


ers and Malak.. This complaint was origi- 
nally instituted in the Court of the Assis- 


tant Commissioner; Ohakwal,. and was 
transferred by him to the Tahsildar Magis- 
trate at ‘Chakwal, for disposal. In “this 
complaint the’same facts were alleged as 
in the former complaint and it was speci- 
fically stated that the previous complaint. 
had been rejected by the Naib-Tahsildar 
without proper enquiry. The Tahsildar 
after recording the statement of the com- 
plainant and two of- his witnesses issued 
bailable warrants against the accused per- 
sons. The case proceeded before the 
Tahsildar after a number of hearings, when 
on 15th December, 1926, the accused filed 
an application under s. 528, Criminal Pro- 
cedure Code, before the District Magistrate 

Jhelum, for transfer of the case. This 
application was rejected the same day. 

On the 6th January, 1917, Megh Raj ac- 
eused presented an application to this 
Court through Dr. Narang praying (a) that ` 
as the prosecution was malicious and frivo- ` 
lous the proceedings be quashed, (b)orin any 
event, the same may be transferred from 
the Court of the Tahsildar Magistrate to` 
that of another Oourt of competent juris- 
diction. This application was admitted by 


. Harrison, J., on the 14th January, 1927, and 


has come -up for final disposal before me. 
to-day. 

After hearing Mr: Narang at length I am 
of opinion that it will not be proper for me 
sitting as a Court of Revision to quash the. 
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proceedings at thisstage. From the recérd 
it is clear that case is nearly complete. 
Under the circumstances I think it is in 
the interest of justice that a Magistrate 
should-form his own opinien on the facts 
that have been disclosed on the record. 


I, therefore, reject the first prayer in the. 


application. 

But I am of opinion that sufficient 
grounds have been made out for the trans- 
fer of the case frcm the Court of ‘the 
Tahsildar. ‘The complaint itself made re- 
ference to the previous orders of the Naib- 
Tahsildar Malik Ahmed Khan who had’ a 
week before dismissed the complaint re- 
marking that the matter was one for deci- 
sion by a Civil Court. The offence charged 
was one under s. 447, Indian Penal Code, in 
which ordinarily a summons is to be issued 
in the first instance. In spite of this the 
Tahsildar Magistrate issued a bailable 
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warrant against all the accused, two of. 


whom are as disclosed from the affidavit re- 
spectable persons paying Rs, ] ,000 as income 
tax and are kursi nashins. I seeno justi- 
fication for the issue of a “warrant in a 


case like this, especially in view of the’ 


fact that the Naib-Tahsildar had dismissed 
the complaint on the same or similar facts 
& week before. In addition to this there is 
an affidavit by Megh Raj petitioner to the 
effect that he was informed by B. Nanak 
Chand Pleader that the’ Tahsildar Magis- 
trate had told him that he would convict 
the persons accused unless they. compro- 
mised the civil appeal against the decree 
for possession of the land passed by the 
Senior Subordinate Judge in their favour 
against Baz Khan complainant. This al- 
legation of Megh Raj is supported by an 
affidavit filed and duly sworn to by 
B. Nanak Chand, Pleader. 
affidavit has been put in by Baz: Khan. 
It is unfortunate that the explanation of 
the Tahsildar Magistrate with regard to 
this matter was not called by the learned 
Judge who admitted the petition. How- 


No counter-. 


ever, [ do not think it necessary to make 


an enquiry into this point, nor to defi- 
nitely hold whether the Tahsildar Magis- 
trate actually told B. Nanak Chand, Plea- 
der, what the latter alleges he told him, 
The affidavits disclose’ the fact that 
P. Nanak Chand did communicate to the: 
petitioner | that the Magistrate” had given 
this warning to him. * In view of this 


communication by B. Nanak Chand (whe- . 


ther the message was in fact given by the. 


LA 
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Tahgildar or not) I think there ig a reasons, 
able apprehension in the minds of the ac- 
cused persons that they. will not have 
justite in the Oourt ofe this Magistrate. 
This circumstance couple: “with the fact 
that a warrant was issued in'asummons 
casein the first. instance is sufficient to de- 
prive the petitioners of all confidence in 
the impartiality of the Magistrate. Without, 
therefore, casting any aspersions on ' the 
Magistrate and following the judgment of 
the learned Ohief Justice in Dhera Singh v. 
Ram Singh (1) I think that this case should 
be tried by another. Magistrate. Dr. Narang 
has stated before me thathe does not want 
to have a de novo trial of the case. ` 

For the aforesaid reasons I refuse to. grant 
the prayer for ‘quashin g the proceeding gs in 
the criminal case against the petitioners - 
but I withdraw the case from the Court . 
of the Tahsildar Magistrate at Chakwal 
and direct the District’ Magistrate to make 
it over to another Magistrate competent 
to try the casé at the’ headquarters of the 
District. Further hearing of the case will 
commence from the stage at which it was: 
ak the Tahsildar. 

Case transferred. 
0) 3 L. L. J. 538, E k 


SIND JUDICIAL COMMIS: 
SIONER’S COURT. ` 
OBIMINAL REVISION “APPLICATION No. 85 
or 1927. 
June 27, 1927, 
Present:—Mr. Percival, i O., and Mr. 
Aston, A. J. 
' RAHIMDINO AND oa Wae 
` APPLICANTS S 
VETSUS ` 
EMPEROR—Oprosira Panty, 


Criminal Procedure Code (Act V of 1898), s. 145(H' 6 


— ‘Crops,’ whether includes crops cut and stored—Crop 
attached to accused's knowledge—Absence of warrant 
of attachment—Unauthorized removal of crops "by 
owner, whether theft—Penal Code (Act XLV of 1860), 
3. 879. 

' The word “crops” in s. 145, cl. (2) of the Criminal” 
Procedure Code is not restricted to standing crops but 
includes cut and stored crops about which there is’ 
OL ey likely to cause a breach of the peace. [p. 814, 
col.’ 2 

In re Krishnasami Aiyar (5) and Srinivasa Pillay 
y. Sathayappa Pillay (6), relied upon. 

Ramzan Alt `v. Janardhan Singh (1), Chaurasi v, 
Rama Shankar (2), Sita Das v. Ja%ri Das (3) and 
Emperor v. Ram Bhajan (4), dissented from, 

Where. during the pendency of a dispute between 


I z || 


GN 
814 ; 
the accused and others respecting certain crops the 
Magistrate attached them and tlis accused subsequ- 


ently removed the crops knowing full: well that they 7, 


had been attached : - e 
‘Held, that the accased were guilty under s. 145 of 
the Criminal Procedure Code of theft. [p. $15, col. 1.] 
Quere.—Whether an attachment is invalid in the 
< absence ofa warrant of attachment. [1bid.] 


Application’ for revision against an 
order of the Sessions Judge, Sukkur, dated 
the 8th March, 1927. e 

Mr. P. B. Samtani, for the Applicants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. | | 

JUDGMENT. 

Aston, A. J. C.—This is an applica- 
tion for revision of the, judgment of the 
learned Sessions Judge, Sukkur, dismissing 
an appeal against the judgment of the 
learned Resident Magistrate, Rohri who 
convicted and sentenced'the first applicant 
to four months’ rigorous: imprisonment and 
a fine of Rs. 200and the other applicants 
to two months’ rigorous imprisonment and 
a fine of Rs. 200 unders. 37Y of the Indian 
Penal Code. 

“It appears that onthe 10th of November, 
1924, a complaint was filed by Verhomal in 
thé Court of the learned First Olass Magis- 
trate, Ghotki, against the present applicants 
and three others under s, 145 of the 
‘Criminal Procedure Code. On the 15th of 
November, 1924, the learned First Class 
Magistrate passed an order of attachment 
and wrote aletter tothe tapedar to attach 
the crop. « The letter also contained direc- 
tion as to how to deal with the crop 
attached, The supervising tapedar pro; 
ceeded tothe scene where the land were 
situated taking two mashirs -with him 
and attached the property. Both the lower 
Courts have held that the applicants were 
present and well aware that he was 
attaching the property under the orders 
ofthe Magistrate. Subsequently the ap- 
plicants removed the property without the 
ermission vf the Court andit has been. 
held by the learned First Olass Magistrate 
and the Sessions Judge that.the removal. 
‘as dishonest and amounted to theft. 
-Tt is contended that the ingredients of the - 
effence of theft are not made outon the 
following grounds:— 
.The great por 
“ere removed were crops which had. 
been cut and stored. In the second place, 
there was no fegal attachment, no warrant, . 
‘no notice to the accused, no thumb impres- - 
sions, evémtaken, In tho third place it 
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is contended that the offence, if any, was 
an offence under s. 424 and not under s. 379, 
Indian Penal Code. 

Iam of opinion that the accused were 
rightly convicted under s. 379. 

Certain rulings have been quoted, namely, 
Ramzan Ali’v. Janardhan Singh (1), 
Chaurasi v. Rama Shankar (2) Sita Das v. 
Jaisri Das (3)and Emperor v. Ram Bhajan 
(4) in which it was held that crops under 
s. 145, cl. (2), of the Criminal Procedure 
Code mean standing crops and do not 
include cut and stored crops. With great 
respect I am unable te follow the rulings 
there laid down. ; 

Sub-section (2) of s. 145 seems to me to 
enlarge the scope ofs. (1) for the section re- 
fers, not only to crops, but also to rents and 
profits of the property and the words “crops 
or other produce” in sub-s. (2) isthe same 
phrase as “crops or other produce” in sub- 
s: (8). Hadit been the intentionof the 
Legislature to‘restrict the meaning of 
“crops” in sub-s, (2) to “standing crops” the 
words “standing crops” would 1 think have 
been used. The utility of the section would 
be very much réduced, if a restricted mean- 
ing were applied to the word‘ “erops’ in 
s. 145, cl. (2) for disputes of this kind us- 
ually arise, asthe learned Sessions Judge 
points out after the crops are harvested cut 
and stored. 

The principle laid down in the cases 
above referred to would, in my opinion, 
be the principle to be applied had there 
been no sub-s. (2), It has been held by. 
the Madras High Court that the mere fact 
that the crops which are the subject matter 
of disputes have been removed from the’ 
land is not sufficient to oust the jurisdic- 
tion of the Magistrate. In re Krishnasami: 
v. Aiyar (5) and Srinivasa Pillay v. Sathay- 
appa Pillay (6). 

For the reasons above mentioned I am. 
of opinion that the words cropsin s. 145 
cl. (2) wouldinelude cut and stored crops 
about which there was a dispute likely to: 
causes a breach of the peace: k 

With regard to the abšence of the: 
warrant of attachment, there-are a number. 


(1) 30 O. 110; 6 O: W. N. 881. 
-(2) 28 A. 266; 3 Or. L. J. 52; 


A. W. N. (1905) 278; 8. 


(3) 98 Ind. Cas. 483; 8 A.I. Or. R. 527; L. R, 7 A: 
193 Çr.; 27 Or. L. J. 1383; A. I, R. 1927 All. 99. ` 
(4) 69 Ind. Cas: 90; 23°Or. Li J. 650; 25 O. O; 137; Ag 
I. R. 1922 Oudh 199. 
(5) 2 Weir 108. |, 
(6) 14-Ind, Cas 759; 13 Or, Lu J, 295; 
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of casesin which it was decided that the 


absence of the warrant invalidates an 
attachment. Cf. Queen Empressv. Obuyya (7), 


Queen Empress v. Daya Karsan. (8), Molar’ 
v. Emperor (9) and Emperor v. Ganesh Lal’ 


(10), These cases, however, related to attach- 
ments under the Land Revenue Code or 
attachments in execution of decrees of Civil 
Courts. e 

It isnot necessary for the purpose of 
the matter before us to decide whether 
the accused would have been guilty of 
obstructing a public servantin the exercise 
of his functions if they had resisted the 
tapedar whilst attaching the produce with- 
out any warrant. In the present ‘case the 
evidence shows that there was no resist- 
ance. It was not contended by the ap- 
plicants that the tapedar had no authority 
or power to attach the crops. To their 
knowledge he'made the attachment and 
left a watchman in ‘the charge. In the 
circumstances it appears to me, there can 
be no doubt that the subsequent removal of 
the crops was a dishonest removal and. they. 
_ knew. that the Oourt had taken possession 
_ ofthem andthat the offences committed 

were thefts, l 7 

Taking all the circumstances into con: 
sideration, Isee’ no reason for interfering 
with the judgment of the learned Sessions 
Judge upholding the conviction. and sen- 
tences of the learned Magistrate.— . f 
` Percival, J. C,—Regarding s. 145 of 
the Criminal Procedure Code, it may be 
noted that the learned Sessions Judge of 
Sukkur has observed “No doubtif the Court 
purporting to act under s.. 145, Oriminal 
Procedure Code had seized grain which 
had been removed entirely from the dis- 
puted land and whose. identity with the 
crops grown on that land wasa matter 
of doubt and conjecture there may be 
something to be said for the view urged 
by the appellants’ Pleaders that such an 
attachment was illegal. But the facts 
here are quite different. . Reaping seems to 
have begun at least over a portion of the. 
disputed land after, the proceedings had 
been initiated.” If we were to adopt the 
view that the crops in s. 145 in all cases 
mean “standing crops” and nothing else, 
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then, even in a case of this character the. 
Magistrate would not have the requisite 

power under that section, 

The fact that the sanf language has 
been used in sub-s. (8) as in sub-s. (2) of 
8. 145 has already. been pointed out by my 
learned brother. - But I would further 
observe thatin sub-s. (8) the wording is. 
“crop or other produce of the property, the 
subject of dispute, it a proceeding under 


this section pending before him”, which 


words further indicate that crop is to be 
read inthe same sense in sub-s. (8) asin 


: sub-s. (2). Now in sub-s. (8) “crop” clearly 


includes other crop besides a standing crop. 
Therefore, it may be inferred the “crops” 
in sub-s. (2)may also be readin the same 


way. 


It is also to be noted that, as sub-s.’ (8) 
was introduced in 1923, and as sub-s. (2) - 
and sub-s. (8) areio be read together, re- 
lance can no longer be placed on rulizgs, 
relating. to the words “crops” or “other . 
vests in sub-s. (2), of dates previous to - 
PBA  ..:.. Application dismissed..- - 


” 
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ALLAHABAD HIGH COURT, .. 
“URIMINAL REFERENGE No. 369 oF 1927; >. 
- August 4, 1927, a a 
| Present :—Mr. Justice Iqbal Ahmad.. - 
Hafiz HAFIZUDDIN—Apriicant 
p“ - Versus 
0. LABORDH-— OpPPosITE PARTY. eos 

Criminal Procedure Code (Act V of 1898), ss. 144, 
561 (a)—Dispute of civil nature—Absence of urgency 
—Power of Magistrate to pass temporary order— 
Illegal order for delivery—High Court's power ‘to 
order restitution of property. __ ; 

The scope of s. 144 of the Criminal Procedure Code 
is very limited and the powers vested in the Magis- 
trate by that section ought to be exercised sparingly 
and only in urgent cases.’ [p: 816, col. Si K 

Qivil Courts and Civil Courts alone have been, 
vested by the Legislature with jurisdiction to decide 
disputes of a civil nature between private individuals 
and it is not permissible for a Magistrate, under. the 
cover of an order under s. 144, to dispossess a par- 
ticular individual from certain property and to direct 
delivery of possession of that property by an order 
under s. 144, when the object of the order is not to 
prevent obstruction, annoyance òr injury, etc., “to any 
person lawfully employed.” [ibid.] ` eo 

The High Court has jurisdiction on setting aside ° 
an illegal order passed by a Magistrate for delivery 

of property under s, 144 of thé Criminal Procedurę . 
(ode, to direct that the property be re-delivered ig 
the person who. was originally_in possession of it, .-[p, 

17, col, 2] i S | t 


Party. 
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„Bhaganathi Servai v. Valayee (1\ and Chandra Nath 
‘Mukerjee v. Emperor (2), followed. f 5 
t Oriminal reference 

Sessions Judge of, Meerut. 

ath Muhammad Husain, for the Appli- 
cant. > 
Mr. Hazari Lal Kapoor, for the Opposite 


made by | ‘the 
6 


Mr. Waliullah (Assistant Government 
Advocate), for the Crown. 


 JUDGMENT.—This is a reference by 
the learned Sessions Judge of Meerut under 
S. 4380f the Code of Criminal Procedure, 
recommending that an order passed by a 
Sub-Divisional Magistrate under s. 144 of 
the Code directing “Hafizuddin, applicant, 
to deliver the register and the goods of the 
Asiatic Petroleum Co., opposite-party, that 
were in his possession, to the latter, be set 
aside and that the opposite-party be ordered 
to hand back the register and the goods to 
the applicant. : 

The facts that led to the present reference 
are as follows:—Ths applicant was for 
Some time the agent of the Asiatic Petro- 
leum Co., but his agency was terminated, 
Notwithstanding the termination'of his 
agency, he refused to deliver back the re- 
gister and goods of the-Oompany, The op- 
posite-party then filedan application, under 
5. 144 of the Code of Criminal Procedure, 
praying that the applicant be directed te 
deliver'to the opposite-party the register 
and goodsin his possession. The learned 
Magistrate after recording the statement of 
the. opposite-party's attorney issued an order 
under s. 144 directing-the applicant to 
deliver all the things belonging to the Com- 
pany that were in his possession to the 
attorney of the Company. The appli- 
cant was also required to show cause, if 
hhe-was dissatisfied with the order. The 
applicant challenged the order of the 
learned Magistrate on the ground that the 
order did not come within the purview. of 
5, 144 and was, therefore, not.warranted by 
law. ‘His contention did not find favour 
with the learned Magistrate and, according- 
ly, he made hia previous order absolute. 


Pa. 


‘Phe applicant filed an application in re- 


= vision against the order of the learned Magis- 
trate in the Court of the Sessions: Judge 


Who, as already. noted, has made the pre- 
gent reference, . | 


<- In my judgment the order of the learned 


_ Magistrate ca&not be supported and ought 


to be set aside. 
“As is clear. from. the language of s, 144, 


[7] 


HANIZUDDIN Z. LARORDE, 


vee 
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acfion under that section can only be taken 
when “immediate prevention or speedy re- 
medy is desirable” with a view “to prevent 
obstruction, annoyance or -injury............ to 
any preson lawfully employed or danger to 
human life, health or safety or a disturbance 
ofthepublictranquillity ora riot oran affray.” 
In short, proceedings under the section may 
be taken only in urgent cases of nuisance 
or apprehended danger. and the existence 


of these circumstances is a condition pre- 


cedent to an action under the section. It 


‘is. the urgency of the case that vests the 


Magistrate with jurisdiction to exercise the 
extraordinary powers conferred by the. 
section. It is further incumbent on the 
Magistrate to.state in hisorder the mate- 
rials upon which his opinivn as regards the 
existence of an emergency is based. It is 
further provided thatthe order passed under 
the section is to remain in force only for a 
period of two montha from the making 
thereof, unless the Local Government by 
notification, in the Official Gazette, other- 
wise directs, These provisions show that 
the scope of the section is very limited and 


the powers vested in the Magistrate by that 


section ought to be sparingly exercfsed, 
and proceedings under the section should 
not be taken unless all the requirementa of 
the section are strictly complied with, The 
section was never intended to vest a Magis- 
trate with powers to decide disputes of a 
civil nature between private individuals 
and to usurp the functions of a-Civil Court, 
Civil Courts and Civil Courts alone have 
béen vested by the Legislature with jurisdic- 
tion to decide disputes of a civil nature 
between private individuals and it is not, 
permissible for a Magistrate, under the 
eover of an order under s. 144, to dispossess 
a particular individual from certain property 
and to direct delivery of possession of that 
property by an order under s, 144, when the 
object of the order is not to prevent 
obstruction, annoyance or injury, etc. “to 
any personlawfully employed”, 

in the present case it appears from the 
record that the applicant refused to deliver 
the goods of the Company in his possession 
till such time as his account was not settled 
with the Company in respect of thesecurity 
given by him. This being so, the dispute 
between -the-parties was purely of a civil 
nature which was not within the competence’ 
ofthe Magistrate to decide., As pointed 
out by the learned Sessions Judge, the 
learned Magistrate has nowhere found that - 


(105 I: O. 1927] 
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there was any necessity of an “immediate 


prevention or speedy remedy.” The learn-., 
ed Magistrate based his- order on-the fact 


that there was an apprehended injury to ' 


the public, inasmuch ay, the retention of 
the goods of the Company by the applicant’ 
was calculated to cut short the supply of 
petrol, and this was likely é cause serious 
injury andannoyance to the public. The 


learned Magistrate nowhere says that there - 
was any apprehended injury or nuisance. 


to a “person lawfully employed.” The 
assumption made by the learned Magistrate 


C. RANSHA MAL 9, suberoRs o 
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For the redsons given above I accept the 
reference, set aside. the order passed by’ the 


“ledrned Magistrate, and direct the op posite- 


party to hand back the. register- and “the 
géods to, the applicant within two weeks 


from the datethat this erder is communi- 


-cated ‘to the opposite-party. The learned 


Magistrate should take steps to communi- 


"cate this order to. the opposite party within 


that the publie was annoyedor injured by © 
the act complained of, was not based on any `‘ 


evidence. It may very well be that the 


public was receiving the supply of petrol ` 


fromother companies, and it did not matter 


to it, whether or not the applicant restored ` 
possession of the goods , to the opposite- ` 
party. There is nothing on the record that. 


there was any urgent case of nuisance or 


apprehended danger that - called for the: 


exercise of extraordinary powers conferred 


by 3. 144, and, in my.judgment, theorder of . 


the learned Magistrate was wholly. without 


' jurisdiction. iri 
As already stated, itis provided by the- 


section that the order is to remainin force 
only for a period of two months. 


This’ 


means that the order must not bé in its ` 


‘nature irrevocable, and must be such that 
can be re-called on the expiry of two months. : 


In the present case the order passed by the 


learned Magistrate dirécting delivery of the - 


goods to the opposite. party was ualimit- 
edin matter of time and, in my opinion, the 
learned Magistrate was.not competent’ to 
pass such an order. , 


It remains to consider whether 1 have. 


jurisdiction by setting aside the’ order of 
the learned Magistrate to direct that the 


register and the goods bere-delivered to the . 


applicant. : I think that s. 561 (a) of the 


Code empowers me, with a view to secure - 


“the endsof justice, ‘to direct the opposite- 


party ra-deliver the register and the goods 


to the applicant, and this must be done: by:: 
the opposite- party’ within a fortnight from . 


the date that my order is communicated: 
to the opposite-party.:. The view that I take 


is in consonance with’ the view taken inthe ` 


case of Bhaganathi “Servai v. Valayee: (1) 


and Chandra Nath: Mukerji v. Emperor(2). 


` 
F 


$83; 23 O, W, N, 145, 


(1) 33 Ind. Cas, 830: .3.L. W.:493; 17 Or, Li J. 190; 
(1916) 2 M. WG N. 88. | 
(2) 47 Ind. Cas, 803; 19 Or. L.J. 951; 28 O.L J. 


+ 
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- Indian Penal Oode. 
"were acquitted but Girdhari was convicted 
-under a, 332/117 and sentenced to undergo 


a week from the date that the record is re- 
ceived back in his Court, i . 
A. N. A. e Reference accepted, 


r 
in pete «hee mah akeh 


LAHORE HIGH COURT. 
. ORIMINAL Revistoy Parrrron No. 656 
oF 1927. 

l July 22, 1927. ie 
_ Present:—Mr. Justice Tek Chand.. 
RANJHA MAL AND ANOTHER-—AO0YU38D-— 

y . PETITIONERS eoo oy 

4 ~ WEUS A FE a o 

, ‘-EMPEROR—RBESPONDENT:.: . 
Punjab. Minor Canals Act (III of -1905), 8. 10 
—-Powers of Collector—Penal . Cade, (Act XLV 
of 1860), ss. 99; 8388—Offencé under’ s. 832; essentials 


-of—Private defence agazinst-act of public servant, 
‘ eatent of. ah sin oe a a 


Saction: 10'of the Panjab Minor: Oanals, Act, 1905, 
does not authorise 'a Collector to enter upon. the 
property ‘of private individuals and’to’ set fire to 
plants or trees growing thereon in order to facilitate 
the deposit of soil or silt excavated -from the canal 


‘bed. [p. 818, cọl.1.] 
In order to establish a charge under s. 332 of the 


Penal Gode, it must ba established that’ the Public 


ONcer was actingin the discharge of his duty as a > 


public servant. [ibid.] ' 


Under s. 9), Penal Code, the right of private 


defences’ against, an injury apprehended to ba done . 


by a public servant extends only to those cases in 


* 


which there is a reasonable cause of apprehension of ` 


death or of grievous hurt being caused by the act of 
such public servant. [p. 813, col. 2.] 


Petition, for revision of an order of the 
Sessions Judge, Ferozepore, dated the 24th 
March, 1:27, modifying that of the Honorary 
Magistrate, First ‘Olass, Ferozapore,. dated 
the 2ist January, 1927. an 

Mr. Amolak Ram Kapur, for Dr. Nand 
Lal, for the Petitioners. 

Mr D. R. Sawiney, Public Prosecytor, 
for the Respondent, 


JUDGMENT.—The petitioners Ranjha 
and Girdhari along with a number of other 
persons were tried-under ss, 147/332/353, 
Some of the accused 


- 
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rigorous ‘imprisonment for three months 
‘and pay afine of Rs. 100. Ranjha ‘was 
cofvicted under s. 353 and ` sentenced to 
undergo rigorous, imprisonment for three 
months and raye a fine of Rs. 100. Five 
other persons were found - ‘guilty under 
s. 353/147 and sentenced to various punish- 
mente. On appeal the learned - Sessions 
- Judge held the charge under-s. 147 un- 
proved and acquitted all the convicts excapt 
Girdhari and ‘Ranjhae He found Girdhari 
guilty under s. 332 only and Ranjha under 
s. 332/109 and sentenced each of them to 


, pay a fine of Rs. 200. Ranjha and Girdhari 


have come up in revision to this. Court 
and I have heard lengthy arguments 
on their behalf as well'as for the Crown. 

The first question to be decided is whether 
Girdhari petitioner has been rightly con- 
victed under s. 332, Indian Penal Code, 
The findings of the learned Sessions J udge 


-are that s. 14 of the Minor Canals Act‘is 


inapplicable to the presént case, inasmuch 
as no 1ule or bye-lais have been issued 
by the’Local ‘Government as ‘Tequired by 
that-section. He’has held thai the villagers 
had “been summoned by ‘Mushtaq “Ali; Süb- 
Overseer, for consultation about the ‘te- 
moval ofthe reeds and negotiations “were 
‘going on with-them for the’purpose. He 
has also'found ‘that’on'the villagers refts- 
ing to Volvitarily burn’ iheir réeds' due 
tothe presence of cértain Tecéptacles for 
storing of bhuta and the: existence of some 
sheds i in the’ neighbourliddd ` ‘Mushtaq- Ali 
"was going to set fire to the’ feeds when 


RANSHa MAb D. EMPEROR, 


Girdhari Lal gave a blow with a` stick: to ` 


Mushtaq ‘Ali with’a “ vidw to" prevent bim 
from setting -fire tọ the’ reeds. ‘Now’ in 
order to subéstatitiate the ‘charge under 
-{t-must be established that Mushtaq 
Ali was’ acting in the discharge -of' his duty 
as apublic-servant. For the Crown it has 
not béen shown under what provision: of 
the law it was competênt to ‘Mushtaq: Ali 


L 


. him, 


"gives 


In or over’a canal or watercourse. 
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thes canal bed. For that . purpose power 
is given tothe Collector to take -action 
under s.14; but'as already remarked the 
necessary requirements ofs.14 have not 
been fulfilled in this case and, as rightly 
pointed out by the learned Sessions ‘Judge, 
that section is inapplicable. Section 10 
‘the Collector powers of control, 
management and direction for the efficient 
maintenance and working of’ the. canals, 
notwithstanding the existence of any rights 
The 
phraseology of this section leaves no ‘doubt 
that it doés not authorise the Collector to 
enter upon the private property of a 
neighbouring - proprietor and ‘deal with it 
as he likes. I am; therefore, of opinion that 
the.conviction under 8. 232, Indian Penal 
Code, cannot be sustained, 

At the same time I have no doubt. that 
the actof Girdhari petitioner clearly falls 
under s $23, Indian Penal’ Code. Mr. 
‘Amolak Ram ‘for the’ petitioner ‘contends 
that. on the findings of the learned Sessiors 
Judge, Girdhari petitioner must be held 
to have’ acted'in the exercise of the right 
of private defence ‘of. property, ivasmuch 
as he ‘wanted to protect the reeds beleng- 
ing ‘to him and the other villagers from 
being set-on fire by Mushtaq Ali. There 


Is, however, no force in tbis: ‘contention, 


‘as' under s. 99, Indian Penal Code, the right i 


' of -private defence: against an injury ap- 
‘prehended.to be done by a public servant 


extends only to those cases ‘in which 
there’ is a reasonable cause of apprehension 
of death or of. grievous hurt being caused 
by the act: of such public’servant. lt is 
obvious that the _piesent case does not 
fall within the exception ‘mentioned. in 
s. 99. I-am, theéréfore, of opinion that even 
though Mushtaq Ali was “acting beyord 
the- powers tbat’ were legally vested in 
the ‘petitioner Girdhari had’ no 


. justification for taking the -law into his 


“to ‘set fire’ to the reeds ‘belonging to the : 


villagers. Before me it is" conceded that 


the reeds were the private’ property-of the . 


villagers butit is urged’that the aèt of 
Mushtag Ali came unaer s. 10 of the-Minor 
Canals Act. A reference tothe provisions 
of that section, however, shows that it has 
no applicability. to tLe facts ‘cf the present 
case. It does -not authorise the Collector 
tO enter upon the “ property of private :in- 
“dividuals. and to'set fire to plants. or 
trees. growing hereon in order to facilitate 
the deposit of soil or silt excavated from 


‘him. 1; 


own hands-and giving a lathi blow, to 
‘therefore, hold ihat Girdhari: is 
guilty under a, 323, ‘Indian Penal Code. 
Having regard to the fact thatthe Canal 
Authorities and particularly Mushtaq Ali 


g acted i in a manner which was not in accord- 


‘ance with law and under circumstances 
“which. greatly ‘provoked 


tbe villagers, I 
think the fine of Rs, 200 imposed onthe 
petitiouer is .excessive. ‘I would reduce it 
to Rs, 50. 

“Ranjha petitioner has been | ‘convicted 
for abetting the offence of Girdhari. The 
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- evidence against him -is-thab -öf Mushtaq, 
Ali and his companions. Having regard 
to the fact that’ these -witnesses . have 
grossly exaggerated the ‘affair and have 
tried to implicate as ' ‘many persons as they 
could, I am. not ‘prepared ` ‘to hold ‚that , 
there .are sufficient. materialg.on. the record — 
‘to convict -Ranjha.of abetment of.the offence ` 
committed by ‘@irdhari. 
fore, accept his "petition ‘for’ Tevision and 
acquit him. 

The result is -that: the: petition ‘is accepted 
to this extent that Ranjha is, ‘acquitted and ` 
the .conviction of ‘Girdhari is ‘altered from 
one under s. .332 to that under s.. 323, 
‘Indian Penal : Code, : and . the. sentence of 
fine imposed ‘on him ` is reducéd.to .Rs. 50. 
The whole of the fine paid ‘by “Ranjha and 


the excess puna by Girdhari will -be re- 
funded. 


A, N. A. pn accepted. | 
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| MADRAS HIGH COURT. 
CRIMINAL? REVISION Cars‘ No -974 oF 1926, 
(CRImINaL: REVISION: PETITION No: 844 
oF’ 1926), 
August- 19,1927. 
Present:—Mr.. J ustice: Wallace. 
‘MUHAMMAD SHERIFF: SAHAIB— 
COMPLAINANT —PRTÌTIÓNER 
versus 
‘Moulvt ‘ABDUL KARIM SAHIB— 
,AND OTHERS—AOCUUSED —R#SPONDENTS. 
Criminal Procedure -Code (Act V. of 1695), 8..258— 
Discharge of accused »before examining all witnesses, 
legality. of. 
Where a complaint prima facie. discloses, an offence, 
a Magistrate can.judicially “come to'the ‘conclusion 
that the charge:is groundless only when he has at 
least ascertained from the complainant: the- nature of 


the evidence, his witnesses are going to, give, and 
he cannot, therefore, refuse to examiner all the wit- 


nesses“:cited ' by: the complainant and,‘discharge the ' 


accused under s. .253;- Criminal Procedure Code, with- 
out ascertaining from the - -complainant the nature of 
’ os ae the remaining’ witnesses are’ expected to 


‘Petition. ‘under ‘ss: 43) and: 439 -of’ the 
Code of Criminal. Procedure, 1898, praying 
the a: Court to’ Tevise ‘the order of the 


the Sub. Dison] Tiret Class’ Mactio 
Mayayaram, “in. Ò, 0. No 17 of ‘1926, 
discharging the accused. 


I would,’ there- ., 


ifor reasons ‘to: ibe recorded, 


I ng19 

Messrs.. K. S. 7 ayarama Tyer ands, 

‘Na garaja Iyer, for the Petitioner. 

Messrs. C. Narasimhachari and K. ER 
kara Sastri, for the Respondents: 

ORDER.—The Magistrate in this case: 
has discharged the accused refusing to ex- 
amine all of the witnesses cited by the com- 
plainant. Now, while s. 253 authorises the 
Magistrate to discharge an accused person 
before all the witnesses are examined, if, for 
reasons to be recorded by'him,he considers 
the charge te, be.groundless, there are .two 
reasons why his procedure - cannot be sup- 
ported by, | that. section. ‘Kirst,.he does not 
say he finds: the charge . ‘to, be groundless, 

-and-I do not: agre6. with. the Sessions Judge 
in his. revision order that to say. that no case 
is made out is tantamount to saying the 
' charge is groundless. In -fact, the, section 
-itself -uses both; phrases, evidently not in 
.the same sense. . 

‘Secondly, ‘where #complaint- prima facie 
‘dis¢loses an offence, “a ` ‘Magistrate : cannot 
-hold.the. charge to. be. groundless unless he 
‘knows: what i is the:sort.of -evidence ‘that is 
-going to:-be adduced: to prove it; and .he'can- 
not for. example examine. onei or “two. wite 
nesses or; forthe matter: of. that, no ‘witness 

nat: -'all,.and. then. without: ‘knowing what -the 
other.witnesses ‘are-going to say, hold’ that 
the charge.is groundless. He ‘can only 
.judicially.come’ to such. a:-conélusioh when 
he. has.at least ascertained . from the.com- 
_plainant what is-the, nature of: the-évidénce 
that the other: ‘witnesses. are going. to‘ give. 
‘If he then finds that,.évenif . that-evidence 
:was:given, ithe charge would be: groundless, 


` itis open to’ him: to: discharge’ the : accused 


on’ that’ ground, 

In ‘thé present case, the Magistrate bas, 
so far. as appears, ‘made no- attempt to: vfind 
out what'the other witnesses wére goin g to 
say andit was not, therefore; open to him to 
discharge the: accused. Iam informéd that 


two.of the witnesses not-examined: by him, 2 


compositors of the press,. are prepared to 
.give evidence of value against” accused Nos, 
47 5 and8. “That evidence cannot bé | ahut ` 


“out. -by the, arbitrary. method óf.. discharging 
the aceused: before: these: witnesses have been 


. heard. 
~The discharge. of accused : ‘Nos. 4,-5. nd 


18: therefore, is; not. in:accordance with law 


' vand is seb-asidé. The case Will .be further 
enquired into and ‘decided on the “full 
evidence. preferred, iby: comp ainant, unless, 
-the . Magistrate 
refuses to ‘examine any ‘Witness on the 


| »’ ‘ f 
e F n 


€ >` 


B20 a 
ground dhe his -evidence, even, if taken, 


will not materially’ heip the case of the com- 
*plainant. 


The further enquiry will be held by the 


present Sub-Ditisional Magistrate, May ava- 
- Tam. 
V, N. V. 


Discharge set aside 
eA, N. A, ; ° | 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminar Revision No. 170 or 1927. 
October 11, 1927. 

Present: —Mr. Kinkhede, A.J. C. 
SURAJ MAL—ACCTSED—APPLIOA NT 
YETSUS 
‘ RAMNATH—NoN-ÅPPLICANT. | 

Criminal Procedure Code (Act V of 1898), s. 198— 
Defamation~Complaint by relative of person defamed, 
validity of—Hvidence Act (I of 1872), s. 1§2—Defama- 
tory statement by witness—Criminal liability—Tests 

‘'—Penal Code (Act XLV of 1860), s. 499—Doctrine 
of absolute privilege, applicability of, in India— 
Application for enhancement of sentence not supported 
by Government Pleader—Interference with sentence. 

A Magistrate can take cognizance under s. 198, 
Criminal Procedure Code, of a complaint of an 


offence under s.500, Penal Code, made by a person | 


°. who; though not directly affected and injured, is relat- 
‘2, edcto the person defamed and is a member of- his 
- , family. [p. 822, col. 1.1 

= Thakur Das Sar v. Adhar 


” 


` Gurdit Singh v. Emperor (2), Chhotalal’ Lallubhai v. 


a Nathabhai Bechar (3) and Chellam Naidu v, Raman. 


‘sami (4), followed. 

’ A witness, who being ‘actuated by naeia 
motives, makes a voluntary and irrelevant statement 
not elicited by any question put to him while under 
examination to injure the reputation of another, 
commits an offence punishable under s. 500, Penal 
Code. 

~ ness by s. 132, Evidence Act |p. 823, cols. 1 & 2.] 

Bai Shanta v. Umrao Amir Malek (8), Moher Sheikh 
y., Queen-Empress (9): and Haidar Ali v: Abru Mia 
.(10), followed 

Ordinarily it is for the witness to claim protection 
under s. 132 of the Evidence Act atthe very time of 
giving his self- criminating answer and to prove it 
‘as a defence toa prosecution for defamation [p. 823, 
col. 2. 

n The status of the witness and his capacity to 
_ realise the risk and take objection to the question 
` at the time of giving the answers and the motive 

“with which he gives his evidence, go a great way to 


re , «determine his criminal responsibility or otherwise 


for a statement made by him. [ibid | 
In Central Provinces where the Judges are permitted 


+ 


aese 


->° Y to simply make notes of the deposition of.a witness, 
.< . the mere record ofa deposition is nct by itself a 


sufficient evidence of the-csmpulsciy or voluntary 
nature of his statement: [ibid j - 

The English Common Law doctrine of absolute 

privilege doe not obtain in the mofussil in India, 

= Section 499 of the Penal Code is éxhaustive and if a 

, Gefamatory: statement - does not fall: Within: -the 


"oraa, v. RAMNATH, ` 


Chandra Missir (1). 


He cannot claim the privilege allowed to wit- 


[105° 0.1927] 


poa exceptions itis not ` privileged. [p. 824, eo, 


‘Sede it is for the prosecution’ to make out a 
case for conviction, the accused. person has under 
s. 105 of the Evidence Act, to prove the exist- 
ence of circumstances bringing the case within any of 


_ the general exceptions in the Penal Code. |2bid.] 


Umed Singh v. Emperor (13), dissented from. 
As enhancement of sentence is a very serious pro- 
ceeding: and a High Court will not ordinarily en- 


` hance the sentence ifthe proposal is not supported 


by the Government Pleader. [p. 825, col. 1.) 

Where the prosecuting authorities think that a 
sentence ought to be deterrent, they must place the 
matter before the trying Judge. They should not 
trust exclusively to the High Courts power of 
correcting sentence. [zbid.] 


Criminal revision against the judgment 
of the Sessions Judge, Bhandara, in Crimi- 
nal . Appeal No, 22 of 1927, dated the 231d 
April, 1927. 

Mr. M. R. Bobde, for the Applicant. 

Messrs. A. V. Khare and G. P. Dick, for 
the Crown. l 

ORDER. —Bansi, Ramnath and the 
applicant, Surajmal, were ‘real brothers, 
but all-of them were adopted by other 
persons; Bangi was adopted by Gorelal of 
Gondia, Ramnath by Rampratap and Suraj- 
mal by Ramchandra; the adoptive fathers. 
were also related-inter se as brothers. This 
Gorelal was indebted to one Hazarimal of 
Saugor. The latter obtained a decrece 
against him for debts due to him some time 
in 1922. In execution of that decree, some. 
malik makbuza fields of Gorelal were sold 
by ‘auction in 1924, and Ramnath became 
the auction- purchaser. Gorelal died a 
few months -after the auction. Bansi the 
adopted son of Gorelal thereafter laid 
claim to the property purchased: by Ram-: 
nath on the ground thatthe sale having 
been held in execution of a decree ob- 
tained for the immoral debts of his 
adoptive father, Gorelal, was void and 
inoperative as against the property. He 
attempted to secure possession by dispcs- 
gessing the auction-purchaser, but in the 
proceedings under s. 145, . Criminal Pro- 
cedure Code, the latter's possession was 
confirmed. Hence Bansi instituted Civil 
Suit No. 43 of 1925 in the Court of Senior 
Subordinate Judge, Gondia, for possession 
of the fields. i 

The allegations in the plaint regarding 

Jorelal’s immorality being, however, con- 
sidered vegue and indefinite,- the defend- 
ant, Ramnath, apparently moved. the 
Court to call ‘for a further and better 
statement for the plaintiff. The Court 


on 2nd penne 1926, ordered plaintifi, 
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Bangi to filea detailed statement: setting 
forth: his allegations about Gorelal’s im- 
morality more specifically. 
filed one mentioning even the name of the 
woman with whom Gorelal was said to be 


carrying on his intrigues,. That- woman is _ 


Musammat Kokli, the widow of Rampratap, 
the adoptive father of the -aforesaid auction- 
~purchaser, Ramnath- The said written 
Statement was dated 13th January, 1926, 
and is Ex. D-3 in this case. The defend- 
ant, Ramnath, at once took exception to 
the reference to the intrigues between 


Gorelal and Musammat Kokli asirrelevant’ 


and scandalous, as his application dated 


DS '. E E gah i 
BORAJMAL V. RAMNATH . 


He accordingly | 
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is. Ge -< got 
Code, «for making both the defamatory _ 
stateménts and fined him Rs, 100 for each.” 
The agplicant went up in appeal to the 


. Sessions Judge, -Bhandarae’ who however, 


19th January, 1926 (Ex. D 2) will show. ` 


The Court, however, did not strike out 
that matter on that score. Of the - issues 
framed in the case on 9th February, 1.26, 
the following are material to the present 
cage. a: 

_ “5, Whether the decrees mentioned in 
the plaintiff's written statement dated 
13th January, 1926, para. | were obtained 
for debts incurred by Gorelal for illegal 
and immoral purposes as 


paras. Lto3? Ifso | : 

6. Whether the sale of the malik 
makbuza land in suit was held under 
decrees for debts incurred by Gorelal 
for illegal. or immoral. purposes to 


‘quashed the conviction and sentence in 60 ' 


far asit related tothe second statement, but 
upheld the same'as regards the earlier 


defamatory statement made while givifig 


evidence in Court on 19th April, 1926. 

“The applicant, has comè up to this Court 
in revision against the conviction and 
sentence so upheld, on several grounds; 
the complainant, in his turn, has latterly 


applied, for enhancement of the sentence. 
‘Though the trying Magistrate's judgment 


‘was delivered on 22nd February, 1927, and 


the Sessions, Judge partially upheld it on | 
' 23rd April, 1927, 


and’ the applicant’s re- 


`. vision petition -was made on 10th June, 


1927, the complainant's application for 
enhancement was not put in till 22nd 
August, 1927, the day when the revision 


‘came up for hearing. As the applicant 


claimed a separate hearing in regard to ` 


' the motion for enhancement, the arguments 


alleged by. 
plaifitiff in the said written statement. 


the’ 


knowledge of the defendant and the sale 


ja not binding on the plaintifi? If soto 
what extent?” 

In support of his allegations Bansi 
examined, amongst other witnesses, the 
applicant, Surajmal, as P. W. No.6, on 
19th - April, 1926: Ex. P-1 is acopy of his 
deposition. The applicant, Surajmal, 
uttered, in the course of this deposition, 
wantonly defamatory statements with re- 
gard to Gorelal having been seen by him 
to have had sexual intercourse with Musam- 
mat Kokli. Ramnath felt himself aggriev- 
ed by this defamatory statement and lodged 
a complaint under s. 500, Indian Penal 


“ competent and invalid. 


heard on 22nd August, 1927, were confined 
to the points raised in the revision petition — 
and those heard on’ 12th September, 1927 
were in connection with the petition for 
enhancement. | , 
The applicant on 13th July, 1927, applied 
for permission of this Court to urge an 
additional ground of lawto the following 
effect :— f ; 
The complainant not being the person 
defamed or aggrieved and no leave having 
been taken by him for making the com-. 
plaint, the lower Courts ought to have 
held that the trial and the conviction of the 
accused for an offence under s. 500 was in- 
I think it will be more convenient to 
dispose of this additional ground first. 


" Reliance is placed by the applicant on ` 


8. 198, Criminal Procedure Code (as amend- 


Code, against the applicant, Surajmal, : 


on 14th August, 1926. — : 

The applicant was said to have. also 
made another defamatory statement, of 
more or less the same nature, in June, 1926 
on’ the road near “his house, in the pre- 
sence of one, Hamirsingh (P, W. No.6). 


So the prosecution was really for: two 


statements. After holding the necessary 
trial the Magistrate found the applicant 


guilty under 5.- 500 of the Indian Penal- 


ed by Act XVIII of 1923). The question 


whether the’ complainant is a person 
aggrieved within the meaning of this 
section must be determined in each case op 
its. own facts. The ordinary rule is that 


the person aggrieved is the person directly. 


affected and injured.. In Thakur Das Sar 
v. Adhar Chandra Missir (l) where the 
person defamed was one Soudamini, Debi, 
sister of the complainant, an objection was” 
raised that-a- brother was*not a person 


Q) 820, 42558 0... N, 615; 1 Or, L, J. 445. 


Root 


aggrieved by the imputation of -unchaétity 
tohis: widowed sister within the meaning 
of-s. 198. That objection’ was overrifled: 
and it was held thit the brother with' whom 
the. defamed sister was residing: at the 


time, was competent to lodge the complaint, 


The eprinciple. appears to’ bé that a Hindu: 


lady residing with her father, her brother, 
or her son is 9 member of his family; and. 


her: reputation is bound up with the. re- 
putation of the person’in. whose house and 
under whose charge she is living. If any 
imputation is made’against her character, 
that. would affect as much the relative with 
whom she is, living-as herself. In the 
cases of défamation' of Indian women their 
social life is especially taken into considera- 
tion in this country, and, therefore, the. 
party aggrieved is not necessarily limited. 
to the- person directly defamed, but in- 
cludes also other persons-injured such as 
the. husband and according to some views, 
even the other relatives: ` | 

In Gurdit Singh v. Emperor (2). a com- 
plaint was made by the husband in regard 
to defamation of his wifé by a witness. 
Following the view taken in Chhotalal 
Lallubhai v. Nathabhai Bechar (3) and 
Chellam Naidu v. Ramasami (4) it was 
held that when a married woman is-defam- 
ed by the imputation. of unchastity, her 
husband is a. person, aggrieved, upon 
‘whose complaint the Magistrate can take’ 
cognizance of a complaint, under s, 148. 
Criminal Procedure Code. In the presént 
case the. complaint was lodged by the 
adopted son with whom the person defamed, 


Musammat Kokli, was residing. Thé case. 


was, therefore, covered by the decision in 
Thakur Das Sar v. Adhar Chandra Missir 
(1). I, therefore, overrule the conténtion 
raised in thé additional ground. 

With regard to the defamatory character 


of the statement made while giving. evi-. 


dence on 19th April, 1926, the applicant- has 
taken'up a twofold stand. Firstly, it: is 
contended onhis behalf that in view of 
the proviso to s. 132, Evidence Act, the 
statement, he. made in. the course of his 
deposition on 19th April, 1926, cannot be 
proved against him by the. prosecution-:. 
and secondly, that the matter was abso. 
lutely privileged. or at any rate there was 
a qualified privilege in the sense that the. 

(2) 84 Ind. Cas. 646: 5 Lah. 301; A,I R. 1994 Loh. 
559; 1 Lah. Cas. 134; 26 Cr. L. J. 342, l 

(3) 25 B. 151; 2 Bom. L. R. 665 /F. B.. 

(4) 14 M. 379; 1 M, L. J. 242; 2 Weir 230; 5 Ind: Deg, 
(N. 8.) 265, PN E ae 
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occasion:was privileged: , 

The: learned: Sessions Judge has: dis- 
cussed both, the inadmiesibility of the: 
statement, and the absolute or. qualified: 
privilege, ina very succinct manner in 
his' judgment.» He - has. pointed . out. that 
if an accused‘ person claims- protection 
under, s. 132;-Evidence Acti- hemust show- 
that’ ‘he was ‘compelled’ ‘to: make. the 
stetement-in spite- of his objection; The- 
case of ‘Ganga Sahat v. Emperor. (5) is an: 
authority for the preposition that ordinarily . 
the fact that a witness answered- question 


.put to him by the Judge shows that there. 


was compulsion on the: witness. But the 
same High Court held-in Chatur. Singh: v. 
Emperor (6) that a distinction exists bet- 
ween a. voluntary statement made by a 
witness, and a statement'made by him in 
answer to the question putto him either 
by the Judge, or, by Counsel, whether of. 
the. party citing him; or of -his. opponent 
on a point which is rélevant to the. case; 
and that-in. the latter case the- witness is- 
entitled’ to the protection: afforded: by. s, 
132 of the Indian Evidence. Act, whether. 
or not he objected to the question asked 
him. This shows. that a protest is not 
necessary and a witness who answers a: 
question by Court or Counsel specially. on- 
a point relevant to:the issue-comes under. 
thé protection, but that no. protection is 
claimable in, regard. to statements: volun- 
tartly made.- 

The following observations ab. pages: 944 
and '95"" are very pertinent :— | 

“A voluntary statement: by. a witness. 


‘may stand ‘on a totally different footing 


to an answer given by. him as a witness 
on oath to a question put to him either 
by the Oourt or Counsel on either side, 
specially when the:quéstion is.ona point: 
which is: relevant tothe case.” 

The reason for.this dietinclion- appears to 
be thus stated by the learned Judge 
Tudhall, J., at page 95 *: 

“It would be toe much: to ask of an 
ordinary layman that he should know all 
the terms of s. 132 of the Indian Evi-. 
dence Act and that he should be prepared 
to protest against every question put to 
him in order to protect himself. under 
that section. I think, if a ccmmon sense 


(5) 54 Ind. Cas. 890; 42 A.257; 18 A. L. J. 112; 21. 
Cr. L. J. 186. 

(6) 58 Ind. Cas. 825; 43 A. 92; 18 A. L. J. 940; 2 U. P. 
L. R (A.) 355; 21 Çr. L. J. 825." 
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meaning be given to the word ‘compélled’ 


ins. 182, if is clear that ih the” present 


case these fiva persóns ` were compelled: to. 
answer, 


my opinion they were protected: by that 
séction,” 

‘In this view. of the Case | the conviction 
was. set aside, 


The matter came up before a Bench. of- 


the same High Gourt in’ thë case “of 
Emperor v. Banarsi (7) where the previous 


Cases were considered, and. it’ was held. 


that, whether or not a witness is “com- 
pellad” within the’ méaning ‘of s. 132 of 
the Indian Evidence“ Act to answer ‘any. 
particular question ‘put. to, him, while ‘in 
the’ witness- box, is, in each Case, 4 guèstion 
of fact, although it ‘may. be said that, in 
the case of an ordinary layman. unagquaint- 
ed’ with the technical terms of this section, 


he is’ “compelled” ‘to, ‘answer on oath’ 
qtiestions put either by thé Court. or: by.’ 


Counsel, ' especially When they, are relévant 
to the cage: 
was no evidence of any compulsion ‘at all,’ 


and it was considered: highly ualikely. that: 
the deponent acted under any compulsion; 


éven the probabilities of that’case pointed, 


tò the conclusion that the deponent ` was a 


voluntary, if not an enthusiastic witness, 
making statements which he thought, would’ 
satisfy the’ Oourt’s conscience. Under such: 
circumstances, it was held that the’ state- 


ment was not excluded by s. 132, andthe. 


appeal of the Crown ‘was allowed and the; 
deponent convicted by the High Court.’ 

“In a recént case of Bai Shanta v. Umrao 
Amir” Malek (8), it. was ‘held that ‘rele-' 
vant statements made by a witness on 
oath or solemn affirmation in a judicial’ 


proceeding cannot be. held’ to ‘be protected . 


by ‘the proviso.tos: 132 of the Indian Evi- 
dénce Act, in cases where the- witness has 
not objected to answerin g the question pūt 
tô 

“The opinion of the Calcutta High, Court 
is not ‘in ‘favour of ‘abgoliite. privilege. 
If has béen ` ‘held that ` a “witness, “Who, 
being, actuated by’ malicious motives, "makes 
a ‘voluntary, and irrelevané „statement not 
elicited’ ‘by. any question. | ‘put ‘to hid” while 
under esamination. to .ibjure the reputa- 


(7) 77 Ind: Cas. 829; 46 A. 254; 22 A. L.J. a 25 
Cr. L. J. 477; A, I: R. 1924 AIF "251; LR 73 


Cr. 
(8) 93 Tad. Cas. 151} 50 B, 162;, 28 Bom. L. R. i 
A T R 1926 Bon. 141; “27 ‘Or, L, J, 423 (E. B). 


They were: under: the direct, coms: 
pulsion of the law and of the Court and i in: 


In? that, reported: case, there. 


` 
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‘tion of another, commits an offence punish- 


‘able under s. 500, . Indian Penal Cade, 


He 
cannot, claim: the ‘privilege allowed. to Wit- 
nefs by s..132, Indian Evidence Act Moher. 


“Sheikh. Queen Empress (9), Haidar Ali 


v. Abru, Mia. (LU) and. Kari Singh v. Emperor 
QD. 


— 


-It will. thua be seen that not only the - 


raalise the risk and take objection to the 
question at the timé of giving the answers 
but also the. motive’ with which he gives his 
evidence, go'a great. way to determine his 
criminal responsibility or otherwise, for the 
statement. Without going to the length 
to which the Bombay High Court ‘has gone, 


‘T'may say that, ordinarily, it is for the wit- 


ness to claim protection at the very time of 
giving his self-criminating answer, and to 
prove it as a defence: to a prosecution for. 
defamation,’ In these.Provinces,. where the 


Judges. are. permitted to simply make notes - 


of thé deposition ‘of. a witness, it is difficult 


to know whether a ‘witness voluntarily made. 


“ status of: the witness and his :capacity to` 


‘a statement or was ‘compelled’ to make it - 


''? tion was claimed.or not, 


in answer to a relevant question. So ‘the. 
mere record .o0f a deposition is not’ by itself: 
sufficient evidence of compulsory, or volunt- 
ary nature of the statement ofta witness. 
Moreover, ss. 147-and. 148 of the Evidence 
Act, give. ‘ample power to fhe Court to dis- 
allow irrelevant questions andeven to warn 
the witness to’ give answer theréto. The 
fact that’ such. a power was or was not exer- 
cised in any casé is 2 relevant factor in the 
consideration of the question whether protec- 
Then again, the 
circumstance that the applicant is’ not an 
ordinary layman but is an influential man 
of business and holds the position of an- 
Honorary ‘Magistrate cannot be lost sight 


of. As such ‘he was expected to know thé `- 
provisions of.s.132.of the Indian Evidence | 


Act, and even to claim protection there- 
under if he chose. If in spite of this he 


| omitted to claim it at the time, then thats 


a circumstance which may count against 
is present’ claim for protection under the 
provise to that section. 

ln the present case "it is perfectly glear 
from the judgment of the trying Magistrate 
that the applicant was actuated by malicious 
motive against Ramnath in giving the evi- 
dence in the manner ‘he did. in ‘the civil 


(9) 21 C. 392; 10 Ind. Dec. (N. s.) 89 
cP 756; 20. L J. ape 90. WAN. 911; 2 Or, 


J 4910 
By 18 Ind. Gas, §60; TT ‘0, 48; 17 O W. N, 297; 14 


Or, L d. 100, 


~ 
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case, So then, on the evidence on record 
there was inthe opinion of the trying 
Magistrate enough material to justify hi? 
- tn inferring that private malice was present 

ein the deponent’s mind when he gave evi- 
dence and that he wantonly seized that 


Opportunity to ventit. Even the Sessions’ 


~ Judge has given sufficiently ‘cogentsreasons 
for suspecting that the applicant, Surajmal:, 


was very much interesteé in the success of. 


Bansi in the civil litigation against the 
complainant, Ramnath, and that he was 
thus an enthusiastic supporter of Bansi. 
It was, therefore, open to him to draw the 
inference’ that the statement in question 
was made by the applicant voluntarily, like 
an enthusiastic witness, and that he made 
the same under no compulsion either from 
the Oourt-or from the Counsel of either side, 
and that 4s such he was not entitled to 
- claim protection under s. 132 of the Act. As 
at present inclined Iam not prepared to 
differ from the view of law taken by the 
learned Sessions Judge on -the facts held 
proved by him in this case, and consequent- 
ly his decision on this point must stand. 
“With regard to the absolute privilege 
claimed, I need only refer to the aforesaid 
. Bombay case reported as Bai Shanta v. Um- 
rao Amir Malek (8), and Calcutta decisions 
in Kari Singh v. Emperor (11), and Satis 
Chandra Chakrabarti v. Ram Dayal De (12), 
for the proposition that the English Oom- 
“mon Law doctrine of absolute privilege does 
not obtain in the mofussil in India, and 
that s.499. of the Penal Code is exhaustive 
and if a defamatory-statement does not fal] 
within the specified exceptions it is not 
privileged. | 
With regard to the claim for protection in 


' thesense that the occasion wasone ofaquali-- 


fied privilege, the applicant's Advocate rely- 


lag on the ruling in Umed Singh v. Emperor- 


(13), contends that the learned Sessions 
Judge approached the case from a wrong 
stand point as ifthe accused had the burden 
of proving his innocence by bringing his 
case under the exceptions to s. 499, Indian 
Penal Code. I may say that, although, it is 
for the prosecution to make outa case for 
‘conviction, the accused person has under 
s. 105, Indian Evidence Act, to prove the 
existence of circumstances bringing the case 
within any of the general exceptions in the 


(12) 59 Ind. Cas. 143618 O. 385; 32 O. L. J. 94; 24 O. 


W. N. 982; 22 Cr. L. J. 31 (F. B). 
(13) 77 Ind. Cas, 183; 46 A. 64; 21 A. L, J. 765; 25 


Or, L, J. 327; A, I, R, 1924 All, 299, 
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Indian Penal. Code, or in cases of defama- 
tion, under the special exceptions to 8. 49, 


Indian Penal Onde. With due deference 
to the view of Walsh, J., in the case relied 


,on, I think the view is not sound in view 
of the clear Statute which lays down that, 


the Court. shall presume the absence of 
such circumstances, I may also point. out 
here that the learned Judge inthe Allaha- 
bad case does not seem to have at all con- 
sidered the case from the point of view of. 


AI 


the -statutory “presumption . permissible. 


under s. 105 of the Evidence Act. In the 
present case the Sessions Judge observes 
that the circumstances proved in the case 


tend to negative the existence of good faith: 


and that no satisfactory and convincing 
proof has been adduced by the accused. to 
establish the truth of the defamatory 


Statement. Under these circumstances the. 
.Court was bound to assume the absence of. 


privilege till privilege was pleaded and 
proved, and, therefore, the protectien afford- 
ed by Exceptions 1 to 9to s. 499, Indian 
Penal Code, could not be available to the 
present applicant. His. conviction must, 
therefore, stand. 

The question of sentence was not separate- 
ly argued in the applicant's revision, so 
the conviction being upheld the sentence 
of fine must also stand good. The applica- 
tion for revision is, therefore, dismissed. 

With regard to the complainant's applica- 
cation for enhancement of-sentence, suffice 
it to say that it does not appear to be made 
in a bona fide spirit of bringing a guilty 
person to justice, but to me it appears to 
be a sort of counter move against the peti- 
tion for revision. The complainant was 
apparently satisfied with the sentence as 


_ passed by the trying Magistrate and even 


as upheld by the Sessions Judge. There is 
also no appeal or motion by the Crown for 
enhancement of sentence, nor did the 
Sessions Judge consider that the sentence 
passed by the trying Magistrate was inade- 
quate, because he could have in that view 
referred the case for enhancement. The 
Standing Counsel for the Crown, who 
appeared to show cause against the petition 


‘for revision, was apparently not instructed, 


nor was he himself desirous, in the interest 
of justice, to press and supportthecom plain- 
ants application for enhancement’ In 
Emperor v. Shamji Ramchandra Gujar 
(14), Heaton and Shah, JJ., held that en- 


s 23 Ind, Oas, 733; 16 Bom, L. R. 202; 15 Or. L. 
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hancement of sentence is a very serious pro- 
ceeding, and where there is a proposal to 
that effect it must be supported. by the 
Government Pleader - under -instructions 


which would enable him to put before the- 


High Court’ cogent reasons why there 
should be an enhancement of the sentence. 


ln the case of Emperor v. Shinvar Birsha . 


(15), also it was pointed out that the. matter 
should be submittéd to the trying Court 
where the prosecuting authorities think 


that the sentence ought to be deterrent.. 


They cannot merely trust exclusively to 
the powers of the High Court of correcting 
sentences ofthelcwer Courts where the sent- 
ences ought to be deterrent. In the absence 


of any similar steps. having been’ taken: by . 


the complainant, or by the Crown in the 
case elther before the trying Magistrate, or 
before the Sessions Judge, I think I would 
not be justified in interfering with the sent- 


ence. The complainant's -application also 
stands rejected. < ' 
G, R. D, “ ee 
À. N. A, Application rejected. . 


KI 23 Ind. Cas. 735; 16 Bom. L. 'R. 203;.15 Cr. L. J. 
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ALLAHABAD HIGH COURT. 
OKIMINAL Reviston No, 394 op 1927,” ` 
August 3, 318:7. : 
Present: —Mr. Justice Iqbal Ahmad. 
JARAB AND OTHEKS—ACOUSED—APPLICANTS 
versus * : 
EM PEROR—OpposiT# PARTY, 


Criminal Procedure Code (Act V of 1898), 8. 239-D— 
‘ublic Gambling Act (III of 1867), ss. 3, 4—Offences 


t gaming and keeping common gaming house, whether ' 


. m - 


in be jointly tried, : 


A person accused of the offence of keeping a com-. 


on gaming’ house can be tried jointly with another 
wgon accused of having -gambled in that house, as 
e offences, thougn distinct ara committed in the 
urse of ~ same transaction, namely, gaming. [p. 
'5, col. 2. i i 
Makhan v. Emperor 
4, dissented from. 


Criminal revision from an order of the 
essiona Judge, Meerut, 
Mr. P.N. Sapru, for the Applicants. 
Mr. M. Waliullah (Assistant Government 
dvocate), for the Crown, > Wi 
JUDGMENT.—Darab , and Taqi, 
+plicants, were charged with offences 
inishable under ss. 3’and 4 of the Gambl- 
g Act and were tried jointly with the 
Mher ap plicants who: were-charged under 


(1) and: Emperor v, Fazal Din 


TI barang, EMPEROR. | oe 3 . 
| “s.4 ofthe Act. The learned” Magistrate 


aos 


- jurisdiction, 
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found Darab and Taqi . guilty under both 
the sections and the remaining applicants 
under s. 4. Heordered Noor Ahmad to. 
execute a bond for Rs. 50 and to pro- 
vide-a surety in the sum of Rs. 50 to 
appear and receive sentence when called 
upon during the period of three months 
and .in the meanwhile to keapthe . peace 
and be of good behaviour. He sentenced 
Darab to three months’ rigorous imprison- 
ment and a fine of Rs. 200 and he ‘fined. 
the other applicants. The learned Sessions 
Judge on appeal has affirmêd the convie- 
tion- and the. sentences passed by . the 
learned Magistrate, 


__ It appears that, on the basis of certain - 
information supplied , to 


it, .the Police 
obtained a warrant for the search of the 
house of Darab and Taqi applicants, and 
in accordance with that warrant raided their 
house on the 26th of ‘March, 1927. It has 
been-held by both the Courts below that 


the search warrant was illegal and, there- . 


fore, the Courts below have” rightly -held 
that no presumption under s.6 of the Act 
arose, that the house was a common gam- 
ing house or the persons present in the 
house were there forthe purpose of gam- 
ing. But the Courts below, ona considera- 


-. tion of the materials’ upon the record, 
have come to the conclusion that the case ` 


a r 


against each of the applicants was -satis- ` 
factorily proved. With this finding 1 can- ` 


not interfere in thé exercise of my revisional 
Itis argued that, Darab and Taqi could 
not be jointly tried with the other appli- 
cants inasmuch as Darab and Taqi were 
chargel not only with. offsacas punish- 


able under s.4 of the Act but also. with - 


the offence punishable under s.3 of the 
Act and, the other applicants were not 
charged under that section. I am unable 
to agree with this contention. , 16 
is true that Darab and Taqi were charg- 
ed with an offence different from the 
offence with which the other accused were 
charged, but the offences alleged to have 
been committed by~ all the applicants 
were committed in the course of the same 
transaction, viz, in the course of gaming, 
and, therefore, in'view of the provisions 
of el. (d) of -s. 239 of. the *Code. of 
Criminal Procedure all the applicants, 


could be jointly tried. In support of his , 


contention the -learned Oounsel for’. the, 


n applicants has relied, on the. caseg of 


| 


j 


r 


- Makhan v. Emperor (1) and Emperor v. 


- Judge who 


Fazal Din (J. With all respect I. am 
unable toagrae*with. thosé decision’. No. 
reason has been assigned by the’ léarnéd’ 
dge decided thosé ‘cases for holding. 
that the offence of keeping a common” 
gaming house and the offence, of gam- 
ing cannot be committed in the course 
of the same transachiom. = i 07O 
‘In my judgment the decision of the 
Courts below ia perfectly correct.and | dis- 
miss this application. DEE 
A Nede i Appeal dismissed. 
(bins: Cas, 720; 5-P. W. R.1910 Cr. 11 Cr. L. 


2211, 
_(2).27 Ind. Qas. 844; 35 P, R, 1914 Or; 16 Or. L.J. 
990;-225 P. L. R. 1915. ia i Cae 


f 
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August 29, 192%. 
Present:—Mr., Justice Ananthakrishna 
ee ~ Aiyar., 4 
NOKOLE BEHARA AND OTHERST 
_ ~*~ “Accovsep;— PETITIONERS, 
; VETSUS., 
l EMPEROR-—OPPOSITE PARTI. 
Penal Code )Act. XLV of 1860), s.8%78—Fish, in 


ponds, whether can be subject of theft. 


Fish ‘in ponds which cannot escape from_ the. 


pone and go elsewhere can legally be the subject of 
theit. i f De o w 
Manchu Paidugadu v. Kadimsetti. Tamma l 
followed. ' AK DE Wah 


Petition, under ss. 435, and 439 of the Code 


of ‘Criminal Procedure, 1598, praying the 


= a 


High Court to revise the judgment, of the 
Court of the Joint Magistrate of Berham- 
pore, in Or, A. Nos. 75 to 85 of 1926 preferred 
against that of the Court of the Second’ 
Class Magistrate, Sompeta Taluk, in O. 0. 
No, 64 of 1926. oe. 4 

Mr. S.Subramania Sastri, for the Peti- 
tioners. ` ee 

ORDER.—T wo points-have been argu- 
ed ‘in this case (1) that, it isnot shown that 
the place where the accused fished was 


within the Government’ village and (2) 


that fish could’ not be subject of theft. 

On the first point there is the definite 
finding thatthe place of fishingis within 
the limité, of “Manikyapur (Government) 
village. The evidence’ given. by-the “pro- 


secution witnesses :supports that finding. 


which is one of fact. (2). As regards the. 


second: point there isthe finding that tho. 


EMPEROR V., MUHAMMAD SHAFI. 


: “The pétition 18 


fish were in ponds | 
ing the water’ out frot thé’ ponds: that 
fish:are caùght: in 
fined in the ponds and 
from thé same “and go elsewhere. Such. fish. 
could bé thessubject of theft: [Per Miller, J; 
in~ Manchu ‘Paidugadu VY. 
Tammäyya (H) 7, T 
dismissed. ` 
v. N. V. Petition dismissed: 
A N. A, ` MAK ii e 

. T 22 Ind, Cas. 429; 1914) MWh W. N. 168; 1550r. Ñ 


— r 


LAHORE. HIGH, COURT. 
ORIMINAL APPEAL No. 811-oF .1926. 
f March 24, 1927. l 
Present;—Mr. Justice, Addison and. Mr; 
; Justige Skemp: `- 
EMPEROR. APPELLANT. 
AA versus i 
SH APFI— RESPONDENT.. 
(TII of 1911);8. 228—-Author- 


t stating name of, accused, 


MUHAMMAD 
Punjab: Municipal Act 

itu to make complaint, no : 
validity of—Power of Committee to'givé generas author-: 


uty. ' e 
Under s. 228 of the Punjab Municipal Act itis open 


. to.a Municipal Committee to give a general author- 


ity to make complaints without specifying the names 
or particulars of the perscns to be prosecuted. [p. 
827, col. 1.] 

Gulzar, Jan-v. Bmpenor (1), overruled. 
ee v. Municipal Board of Mussoorie (2), follow 
ead. f | . 
Oriminal appeal. from. an. order of the 
Magistrate, First, Class, Lahore, dated, the 
14th May 1926. oe ii 

Mr. Carden Noad, Government Advocate, 
forthe Appellant. © = —~ NG; 

` Mr. Gullu, Ram, for the Respondent. 
= JUDGMENT: | 

Skemp, J.—Lhisis an ~ appeal by the. 
Crown against the. order of a Magistrate 
acquitting. the. Yespondent: of. an offence 
under ‘s, “78. of the: Punjab Municipal 
Act. The. Magistrate ‘did “not go ‘into 
tha merits, but followed Gulzar Jam. v. 
Emperor (|), “wherein” hé said “it is Taid. 
down that authority to, prosecute’ must 
céntain the full particulars.of the. person tc 
be prosecuted”. These, particulars, were 
not given in this case. It is contendec 
on bebalf of the Crown that, they are mo: 
necessary. l i 

Gulzar Jan v. Emperor (1) is a single 
Bench judgment decided, not, after hearing 
(i) 74 Ind, Cas. 433; 4 Lah; 120; 24 Or, L. de 769; 
Lah, L, J, 622; 4. 1. R. 1934 Lah, 80, a 


~ 
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arguments, but on rəvision-in accordance. 
with the recommendations. of4a District- 


Magistrate which were aceepted -by the 
learned Judge without. discussion. The 
District Magistrate had recommended-that 


the conviction should be set aside on two. 
grounds. [t isthe second of these which, 
is attacked in this appeal. What. the. 


District Magistrate said, in this connection 
was as follows:— | ; 

“In explanation under s. 225 of the 
Municipal Act it is provided, that. the 
authority in all cases, must be in. writing. 
This. written authority is explained: at 
page 230 ofthe Act, adited by Hari Chand, 


M.A., LL. B., in his first.Edition of 1913. . 


According to this explanation complete and 
full particularsof the person to be pro- 
secuted should be given with the authority 


so given tothe prosecutor, As this proces. 


dure was not adopted in this case hence 


the- prosecutor . who appeared in Court was. 


net properly and legally. authorised to 


conduct this case.. Under these circum-, 
stances there remains no. doubt that the: 
prosecytion of :the appellant was not. legal: 


and under the strict sense of law.’ 
The:reference to page 23) of Lala Hari 

Ohand's first edition of the Municipal Act is 

entirely erroneous; there is no such state- 


‘ment in his book. j ; 
The explanation to s. 228-does-not. state 


that complete‘and. full. particulars of. the, 
person to be. prosecuted-should.begiven. It. 


runs as follows:— 
“The Committee may authorizes persons 


to make complaints or give. information,. 


without previous. reference to the Com- 
mittee, either generally.in regard. to all 
offences against this Act and» the. rules or 
bye laws thereunder, or particutarly in. 
regard only to specified offences of a speci- 
fied class, The person authorized.may he. 
authorized by.office, if. he is. President, 


Vice President, Medical Officer of:Health or. 


‘Secretary of the'Committee, or officer-in- 
«charge ofa Police Station; in other cases 
mbe authority must be personal. The 
authority must in all, cases be. in writing, 


and may at any time be cancelled by. the. 


Sommittee.”’ . l 
lt is clear from the. words. used. that. a 
zeneral authority can. be given without 
laming each accused. A 
In Powell v. Municipal Board of Mussoorie 
2) the Allahabad: High Court. considered 
(2) 22 A. 123; A. W. N:(1900) 18; 9 Ind. Dee. (N. s.) 
—112, apn 


_” #Page of 22 A— [Hd] N 


the-effect. ofs:.69 of. the. North-Western 
Provinces: and, Oudh. Mynicipalities,,Act 


terms'— 


“A Court shall not take.cognisance of,an. 


offence punishable under this Act, or the 
rules madeunder this Act, exceptonthe com- 
plaint ofthe Municipal Board orof some per- 
souauthorized by the Board in this behalf”; 
t. e it is, as far asthe present purpose is 
concerned, substantially the same as s. 228 
of the Punjab Municipal Act, but there is 
no explanation such. as is quoted. above, 
A Full Bench of six Judges. unanimously 
held that. this. section conferred upon 
Municipal Boards “the. power to delegate 
generally their authority. to make com- 


plaintsin, respect. of Municipal, offences," | 


and. the learned. Chief. Justice, said- at. 
page 129": i f l 
_ “I can see no a. priort improbability, 
no: considerations, of. public. policy which. 
would make it- unlikely that.the Legiala- 


ture should entrust to a Municipal.Board, . 


power. to confer on. other persona’ not. 
Only:a specific: authority .to ile a.particular. 
complaint, but 4. general authority. to’ pro- 


? 


secute for Municipal offences, ‘incliding 


authority. to determine whether, a prosecu- 


tion is. desirable,........... cies, That, the. 


Legislature. itself: regards. such. a. power. 
as,one, which may properly be, given. to 
a Municipal Board may, be. inferred from’ 
s. 186 of the Funjab Municipal’ Act; 1891, 
which is in terms practically identical with. 


e, 69 of. Act: XV of 1483, but-to which an 


‘explanation’ is appended: providing: that. 
the Committee. may authorize persons. to 
prosecute, either, generally. in regard to all. - 


offences under this Act.and. the.rules there- 
under, or. particularly in regard, only. to 
oe fied, offences-or offences.of.a spectied 
class." l e 

The explanation to` s, 186 ofthe. Funjah 
Municipal. Act.of, 1891,-kas.been. amplified; 
in the. Explanation to.s. 228 of the present 
Punjab Municipal Act. ce 

I: would, therefore, hold: that the. 
reasoning in .the second paragraph from. 
Gulzar Jan's case (1) quoted above is-errone- 


ous.and hence that the reason. fer acquittal, 


given by the Magistrate is. wrong, Thig. 


point alone can. be considered; in, the. - 
present appeal.as.no other. was taken by./ 
the Magistrate, It is still:open to. the, re. / 


* 


spondent to raise any other defence, techni- 
cal-or.on the merits. 






(XV of. 1883)" which is; in” the. following. 


Pad 


b. 
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I would, therefore, accept the appeal, set 
aside the order gisacguitbal and direct the 
Magistrate 40 proceed with the trial in 
accordance with law. 
‘Addison, d.—I concur. f 
"ALN. A. Appeal accepted: 
Case remanded, 
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MADRAS HIGH COURT. 
CRIMINAL Rayiston Oase No. 904 or 1926, 
(CRIMINAL Revision PETITION No. 835 

, OF 1926), 
l April 21, 1927. 
Present:—Mr. Justice Curgenven. _ 
In re KUNNAMMAL MAYAN AND OTARRS 
—AaooseD Nos. 2, 4 ro 6, 8,10 AND 11— 
PETITIONERS. 
Penal Code (Act XLV of 1860), ss. 01, 147, 323— 
` Separate sentences for rioting and causing hurt, whe- 
ther legal. 
The imposition of separate sentences for the 
. offences of rioting and causing hurt is illegal where 
the causing of the hurt is itself the particular form 
of the force or violence which contributed to the 
offence of rioting. - 
Bishna v. Emperor (1), followed, . 


Petition, under ss. 435 and 439 of the 
Qode of Criminal Procedure, 1898, pray- 
ing the High Court to revise the Order 
of the Court of Session, South Malabar Divi- 


sion in Or. A. No.d7of 1926 preferred against: 


that of the Oourt of the Sub- Divisional 
Magistrate, Calicut, in O; C No. 43o0f 1996. 
Mr V. L. Ethiraj, for the Petitioners. 
The Public Prosecutor, for the Crown. 
ORDER.—The seven petitioners have 
been convicted of rioting and voluntarily 
causing simple hurt under ss. 147 and 323, 
Indian Penal Code, and these convictions 
have been upheld on appeal. The learned 
Vakil who argues this criminal revision 
petition endeavours to make three points 
against the convictions. It is said in the 
first place that the common object has not 
*bean clearly found by the Appellate Court 
to be established, but Ido not think- that 
the view expressed in para. 36 of its judg- 
ment, that the riot is unlikely to have been 
organised from Mokkam has that meaning. 
‘Oo the other hand, it is clearly made out 
that the appellants all joined together to 
bsat the est&te writers and from their 
community of actlon a common intention 
could beinferred. ` 
“The next pointis that separate sentences 


should not have been imposed for the 


In re RUNNAMMAL MAYAN, 


High Court in Bishna v. 
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offence of rioting and. causing hurt. Two 
cases have been cited to me.as authority 
for this proposition. One is an unreported 
case, Criminal Revision Petition No. 209 of 
1924, decided by Krishnan, J., and the other 
a decision of Mr. Campbell, J., of the Lahore 
Emperor (1). 
The reasoning in both these judgments is 
similar, namely, that, where the causing 
of the hurt is itself the particular form 
of the force or violence which contributed 
to the offence of rioting, the one offence 
was included as an ingredient in the other. 
I have felt a good deal of hesitation in 
accepting this view, because, if itis logi- 


. cally extended, it would: seemingly prevent . 


also separate convictions for rioting and 
grievous hurt and even for rioting and 
murder, where the grievous hurt and the 
murder respectively constituted the only ` 
force or violence upon which the charge of 
rioting was based. Not, however, endea- 
vouring to decide these extreme cases 
but restricting myeelf to the present cir- 
cumstances, J find it very difficult to 
escape the conclusion that to convict for 
voluntarily causing hurt where the only 
violence which formed the act of rioting 
was the hurtitself offends against the pro- 
visions of s. 71 ofthe Indian Penal Code, 
and if would only be by some such fine 
drawn distinction as the learned Public 
Prosecutor endeavuurs to draw, on the one 
hand viewing the act which caused the 
hurtas one of violencs pure and simple 


“without regard to.its consequences: which’ 


might be enough to satisfy the definition 
of rioting, and on the other as one the 
consequences of which were to cause 
bodily pain, disease or infirmity, ‘which 
would be necessary ‘in order .to satisfy the 
definition’ of hurt, that this conclusion 
could be avoided. I do not. feel sufficient 
confidence in the validity of this distinc- 
tion to justify me ia differing from the 
view taken in the two judgments ubcve 
referred to. Accordingly I must set aside 
the convictions for hurt and sentences of 
one month’s rigorous imprisonment award- 
ed iu respect of them. - 

The third and last point taken is that 
the rd petitioner is a boy of 15 and that 
he should be specially dealt with. The 
learned Public Prosecutor fully agrees that 
the sentence which he has already under- 
gone, amounting to some 20 days, is sur- 


D 73 Ind, Cag. 517; A, I, R.- 1922 Lah. 405; 24 Or, 
L. J, 629, 
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remitted. He will accordingly be lre- 
leased. ; > z 
V. N. V. Petition allowed in part.. 


pang E OY 
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MADRAS HIGH COURT. 
ORIMINAL Revision Oase No, 110 o% 1927, 
(OriminaL Revision PETITION No #100 oF 

1927.) f 
May 4, 1927. 
Present:—Mr. Justice Wallace. 
In re VANU RAMAOHANDRIAH ` 
— ACCusED— PETITIONER. 

Penal Code (Act XLV of 1860), ss. 116, 161— 
Attempt to bribe public ‘servant—Offence--Offer of 
' gratification for unofficial act, whether punishable— 
Refusal of gratification, effect of. ` 

Section 161, Penal Code, is not confined to cases 
in which the gratification is taken for doing an 
olñcial act. It isan offence if a public servant 


accepts any gratification other than legal remunera- 


tion as a motive or reward for rendering or attem pt- 
ing to render any service to any one with any public 
servant as such. [p. 830, col. 1 | 


It is not neeessary for’ the commission of. an’ 


offence under the section that the gratification need 
actually be produced, or that the gratification must 
ri accepted by the official sought to be bribed. 

tbid.] — : | : 

Where the accused made an offer to the com- 
plainant, the Manager of a Municipal Office, of a 
reward of Rs. 200 for using his influence with the 
Chairman and other Municipal Councillors as such to 
get from them a contract for a third person which 
contract was in their gift, and gave a personal under- 
taking’ that he will if necessary pay the amount when 
the contract is obtained : 

Held, that the accused was guilty of an offence 
under s. 161, Penal Code. [p. 830, col, 2. | 

Emperor v. Amiruddin Salebhoy (1), Upendra Nath 
Choudhury v. Emperor (2) and Puhpati' Venkiah v. 
Emperor (3), distinguished. 

Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session, North Arcot at Vel- 
lore, in Criminal Appeal No: 24 of 1926, (C. 
C. -No. 17 of 1226, on the file of the Court 
of the Sub-Divisional Magistrate, Rani- 
pet). _ . E ~ an. f 

Mr. V. L. Ethiraj, for the Petitioner, 

The- Publie Prosecutor, for the Crown. . 

‘ORDER.—The petitioner has been con- 


victed of an offence unders. 161 of the. 


Indian Penal Code read with s. 116. Hig 
contention is: that'on the facts found the 
offence has not been established. 

The facts found are that on 15th Novem- 


ber, 1925, he, a Municipal Councillor of 


" 
LA 


Ín re YANU BAMAGHANDRIAH, 
cient and that the remainder should | be. 


- contract for him. I am not 


©- 
[4 Lak | 


an a WE. 
the Walajapet” Municipal “Council, did 


‘ina letter written to the complainant,.who 


was the Manager of the office of the same 
Municipality, say to him “The matter re- 
garding ‘the’ lock-up sed, Mr. Manicka . 
Seshayya, is keen about it. Will you just ` 
try that job for him ? I now here take my 
full privilege to you to say that he makes 
an offer of Rs. 200 to you in casehe gets 
it. I shall stand surety for it if you can 


interfere in the m&tter and have it settled. 


If you can assure me, he is prepared to 
deposit the amount.” The giving of a 
contract for this lock-up shed lay with 
the Chairman and-the Councillors, I have 
no doubt what this letter means, The peti- 
tioner informs the Manager that if he uses 
his influence with the Chairman and Coun- 


. cillors to secure the contract for Manicka 


Seshayya, he will get Rs. 200 from Manicka 
Seshayya, cr,if not from him. then from 
himself, the petitioner, That 16, .in 
effect he says “I, at any rate, will sea that 
you get Rs. 200 if you get the contract 
for: Manicka Seshayya.” That. is equiva- 
lent to an offer of Rs. 200 if he gets the 


able to sup- 
port the contention that this' is a merely 


“ passing on of an offer by Manicka, Seshayya 


himself. It is clearly an undertaking 
by the petitioner himself that he will, if 
necessary, pay this Rs; 200 when the con- 
-tract is obtained. I am, clear, therefore that 
this is an offer by tke petitioner of an 
illegal gratification to the complainant in 
his capacity as Manager of the Municipal 
Office, to usethe influence he . possesses 
in such capacity over the Chairman and 
Councillors in order to procure the Muni- 
cipal contract for Manicka Seshayya, 

It is next contended that, even 60, peti- 
‘tioner’s conduct does not amount to an 
abetment of an offence under s. 161, first, 
because even if the complainant had ac. 
cepted the bribe he would not have Coma 


mitted the offence under the section and, 


therefore, there cannot be any abetment of 


‘such an offence, secondly, that petitioner's 
conduct did not amount 


toa real, offer, 


and thirdly, that at the most his conduct 


~ amounted to a mere abetment of an attempt 


or an instigation of an abetment. He fur- 
ther raised: thequestion whether the com- 
plainant is a public servant, That point 
however, was never Taised’ in the Courts 
below where it was not désputed that he 
was a public servant.’ Whether he ig or 
ja notis 8 question of fect and lam not 


830 
prepared to letit raised here for the first 
time, and I take it that the complainant 
is°a publie servant. 

The essence of the first contention is hat 
the complainané “was not asked to do an 
official act since officially. he has nothing 
to dowith such acontract, but s. 161 ig 
not confined to cases in which the gratifi- 
cation is taken for doing an official act. 
-The wording of the section is clumsy, but 
it does not appear tomme to be so restrict- 
ed. From that wording and omitting words 
which are superfluous for this argument, 
it is -an offence ifa public servant accepts 
any gratification other than legal remune- 
ration.as a motive or reward for render- 
ing or attempting to render any service 
to any one with- any publie servant as 
‘such. Now hereon the facts if the com- 
plainant, the Manager of the Municipal 
Office and a publicservant, had accepted the 
Rs. 200 as a reward for using his influence 
with the Chairman and the Councillors 
assuchtogetacontract for ManickaSeshayya, 
which contract was in the gift of the 
Chairman and Councillors as such, I 
have no doubt that he would be guilty 
under s. 161, whether or not the act which 
he did wasan official act. Incidentally, I 
can see no reason for. supposing that what 
the Chairman and Councillors as. a body: do 
or can do officially they.do not do asa pub- 
lic servant . 

As to the second contention, it is not-ne- 
cessary that the gratification need actually 
be produced. I have already held that 
petitioner was obviously making a firm 
offer to pay the.complainant Rs. 200 if 
Manicka Seshayya got the contract through 
his good services. As to the third conten- 
tion, the petitioner offered the. gratification 
and, although the complainant did not 
accept it, petitioner would still be guilty 
under s. 116. See illustration (a) to that 
section. That illustration no doubt deals 
with an offer of a bribe toa public servant 
for showing favour in the exercise of 
his official:functions. But the principle 
of the illustration obviously applies as 
“much to the other purposes cet out in 
s.161 asto doing or forbearing todo any 
official act. i a, 

Itis pleaded that the charge framed wasg 
obscure, but so far. from that being the 
case, it seems to me to set out clearly the 
exact conducf contemplated in the latter 
part of s. 1bl-so as to bring the abet- 
ment by the petitioner unders,.116. Tho 


e 
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charge runs that “you-offered illegal grati- 
fication of Rs. 200 to Rajam Iyer, Manager, 
Municipal Office, Walajapet, as a motive 
or reward for rendering a service to 
Manicka Seshayya with the Chairman and 
Councillors, to wit, to procure for Manicka 
Seshayya the contract of a lock-up shed.” 
ft, has been quite clearly framed with an 
eye to that partofs. 161 which is appli- 
cable to the case. 

Petitioner calls in aid a ruling of a Bench 


.of the Bombay High Court reported in 


Emperor v. Amiruddin Salebhoy (1) but 
there, 4s will be seen, there was no. offer 
by the aucused himself. He merely stated 
that some one else was willing to bribe, 
In the present case the petitioner him- 
self made an offer in that he guaranteed 
the money if the favour was granted, 
The case in Upendra Nath Choudhury .v, 
Emperor (2) is distinguishable on the 
ground that the money taken there was 
not for rendering service with any public 
Servant as such. The cass in Puhpati 
-Venwiah v. Emperor (3) has -been relied 
upon. But there the facts again do not 
show that the kurnam took the money 
for rendering -a service with any públic 
Servant as such and, therefore, the con- 
-viction could not stand unless it -wasg 
proved that he took it for doing an official 
act which was held not proved on the 
facts, None of these cases, therefore, are 
of.any -assistance to the petitioner. I. 
therefore, do not see that-any error of 
Jaw has been:committed by the lower 
Courts and the conviction is proper and 
must stand. 

Iam asked to reduce the-sentence, but 
having regard to the necessity for severely 
punishing attempts to foul the purity. of 
official administration, I am not prepared 


to interfere. I, therefore, dismiss this 
petition. 
V. N, V. Petition dismissed, 
A. N. A. 


(1) 67 Ind. Cas. 818; 23 Or. L. J. 466; 24 Bom. L. R. 
534: A. L R. 1923 Bom, 44. 

(2) 39 Ind. Cas. 805; 21 0. W. N. 552: 18 Cr. L. J, 
565 


(3) 84 Ind: Oas. 940; 47 M. L. J, 662; 20 L. W. 618: 
(1924) M. W. N. 894; A. L R. 1924 Mad. 851; 96 Cr, 
J, 306. | 
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MADRAS HIGH:COURT. 
-ORIMINAL APPEAL No, 24.0F 1927. 
March 24, 1927, 
Present:—Mr, Justics Jackson. 
inre VENKATASWAMI CHETTI— 


_ AccUBED—APPBLLANT 
Criminal Procedure Code (Act V of 1898), s. 476—- 
‘Complaint by. Court, when to be :made—Principles— 
Oath- against dath—Pracetice. 
Before -a:Judge complains -against a person under 
‘s.. 476, Oriminal Procedure Code, ha-must be con- 
vinced in his own mind that the trial will end ina 
conviction. “It is not a“proper’:practice to adopt to 
‘prosecute persons’. under s.-476, Criminal ` Procedure 
Code, in mere-matters. of oath against oath, 


j 
| 


Appeal against -an order ófthe -Court of 
Session of the Madura Division, dated the 
13th December, 1926, in Or. M.P. No. 66 of 
+1926,.8:0, No. 97 of 1925. i 
_ Mr E.S. Vaz, for the-Appellant. 

The Public:Prosecutor, for the-Crown. 

iJ U DG MENT, —The:petitioner seeks to 
“sét' aside the order -of the *Sessions -Judge 
‘of Madura’ under s; 476, Oriminal ‘Procedure 
_ Code; com plainitig: :against:him ‘for perjury, 
in that in Sessions’ Case No.97 ‘of-1925'he 
“swore: “He told me‘tinia:very low-tone...... 
_that-ehe - had beaten his.son’and, therefore, 
, his ‘son.and-.son-inlaw «had both £beaten 
him.” :The learned Judge “has not indicat- 
ed -in his -complaint-any reason for holding 
that this -statement tis. false. He merely 
-gives -it-as his ‘opinion: that-itis false. 2In 
an. order: öf a week previous: the learned 
Judge: quoting Queen v. Ahmed Ally 
(1) ‘agrees ‘that :the opinion ‘of a 


r 
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“witness :Wherihe was in the box nor has 


the “medical -witness -ever said in-so many 
“words ‘that he could not speak, and, 


‘therefore, at this stage af the case there 


-is no ‘reason to.assume: that the evidence 
.of the medical witness’ is ‘contrary to the 
evidence of the ‘petitioner. Over and 
above .thab .the evidence, there “are ‘the 
„statements ‘of several witnesses -which 
‘belie the-reported: statement of the-deceas- 
ed; but even then “there is “mo : direct 
‘proof that. petitioner was the’ liar, : and the 
‘charge rests only upon a presumption, that 
‘the ceceased himself was not lying... Even 
if‘ there had been a statement. ‘directly 
contradicting the petitioner's ` statement, 
“ib is not customary to -prosecute per-. 
“sons under +s. 476 in ‘mere -matters -of 
oath against- oath; which may bsa,ques-- 
tion of-public .policy rather than a:ques-. 
of Jaw. It wonld be manifestly absurd 
vat the.end of most criminal-trials to send all . 
‘the alibi witnesses up-for trialsunders. 476, 
“It-is not.easy ;-to understand the distinc- 
‘tion which .the learned Judge makes 
‘between. the -application of-a principle-at 


-the trial and -ifs -application when ‘the 


¿prosecution is ‘under . consideration. Be- 
:fore. complaining against a person under 
8.:476.the Judge- must be convinced tin 


“hisown mind that the trial will. end in 
ng conviction: and. he- can ‘hardly say that 


although “the -accused will 


‘medical: witness: should not “be: ‘considered ` 


as concinsive against the testimony of eye- 
witnesses, “Hen says that “in the present 
case thereis no reliable evidencs : of eye- 
Witnesses running counter to the evi- 
dence of the medical witness and obvious- 
ly. there is a clear prima facie case 


against the petitioner.” From these two - 


proceedings it would be impossible -to 
discover why the petitioner is being 
prosecuted. But further light is shown 
on the matter by reference to the judg- 
' ment in the main case. Apparently. the 
learned Judge on referring to the posi 
mortem certificate hag discovered that 
there wasa large clot of blood on the 
brain of the maa alleged to’ have spoken 


tə the petitioner and ‘has inferred from. 


that fact that the petitioner could not speak. 
This point was never put to the medical 


(1) 11 W.R, Cr, 25, 


‘probably ` 
ultimately:;be acquilted -bscause there’-is © 
‘no: evidence! that his -statement . is..mére 
“than incredible, - yet at the. same time this 
ig nota point to‘which he need direct‘his | 
‘attention: in framing a.complaint. o 
, Io -these circumstances the appeal is 
“allowed and the complaint:of the learned 


‘Sessions Judge. should -be’ withdrawn, 


ni 


VAN. Vi Appeal allowed, 


‘MADRAS HIGH COURT. 
“ CrImINAL-APPEaL ‘No, 62.0F 1927.. 
March 28, 1927, - | 
Present:—Mr. Justice Dévatoss.and . 
_ _ Mr. Justice Madhavan Nair. . 
In re VIRUMANDI THEVAN 4np anositoe 
—AcouseD—APPELLANTS. o 
Criminal Procedure Code (Act Vof 1898), s, VORES 


` 


Hi 
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Trial by -Jury—Charge for: dacoity—Conviction for . ; 
erobbery without specific charge, legality of. ° #tseli was for a major offence, But 
- In cases tried by Jury, the charges upon which the „Cases tried by the Jury we think the accusi 
ara to be AE e ve T goer are .0ught to be asked to plead to every one 
ikely to be. cogvécted should be specifically men- -the charges. 
tioned and the roa of the Jury should be taken ‘upon Wa a Na Ly sere 
on each of such charges. er a 
Where a number of accused persons were tried for £0 each ofthe charges. The offence und 
EA, pat e Jury found T five people r 8. pe cannot be said to be a minor offen 
ake part in the occurrence and gave a verdict that. go far as t i : f 
two of the accused were guilty ofrobbery in which offence und a na san 


hurt was voluntarily caused and the two accused . 3 ; 
were convicted for robbtry : ingredient of the offence of dacoity. Thei 

Held, that the conviction for robbery being ona may be dacoity without hurt being cause 
charge which was not specifically plaved before the but in the caseofan offence unders. 36 


ae ae 2 ae the accused were not asked to hurt is one of the essential element 
An offence under s. 394 ofthe’ Penal Code cannot and .1f no hurt is caused in con 


be said to be a minor offence to dacoity. mitting dacoity the offence under s. 39 
: ; would not be made out. In this case th 
Appeal against an order of the Court of evidence is that some hurt was caused an 
Session of the Ramnad Division at Madura, wedo not think that that was suficier 
in Case No. 44 of the Calendar for 1926. to put the aceused on notice that the 
Mr. F. S. Vaz, for the Appellants. were being tried for an offence under s. 39 
The Public Prosecutor, forthe Crown. We confine ourremarks only to Jury tria 
JUDGMENT.—The appellants have and we think that the chargas upon whic 
been convicted under s. 394, Indian Penal’ the accused are to be tried and upon whic 
Code, and sentenced to five years’ rigorous they are likely to be convicted should b 
imprisonment, by the Sessions Judge of specifically mentioned and the verdict € 
Ramnad Division. The appellants were the Jury should be taken on eachof suc 
tried for an offence under s. 395 and the charges, The accused in this case hay 
charge as read out to them isin the fol- been acquitted on a charge of decosty an 
lowing terms: ‘That you along with others wathink that their verdict as regards s, 39 
numbering five and more on or about the jig vitiated by there not being a specifi 
9th day of June, 1926, at Virudunagar charge unders. 394 against the accuse 
“during night did commit dacoity and there- We, therefore, set aside the conviction an 
by committed an offence punishable under gentence and direct that the accused b 
s. 395, Indian Penal Code, and within my re-tried onta charge under s. 394. In fram 
cognizaace. The Jury found that five jog the charge the Judge will also ad 
people did not take part in the} occurrence chargesiunder-ss, 392 and 379, Indian Pens 
and their verdict was that both the accused (Code, The accused may ma a aa tho aam 
were guilty of robbery in which hurt was pail, 
voluntarily caused. The contentionoi[Mr yy f 
Vaz for the appellants is that the conviction. 4 y 
on a charge which was not specifically . a 
placed before the Jury and to which the 
accused were not asked to plead is irregu- 
lar. The learned Public Prosecutor con- 
tends that the offence under s. 394 is 4 
minor offence and, therefore, it was open 
to the Judge without framing aformal 
charge under 8. 394:t0 ask the Jury to say 
whether they found the appellants guilty 
under s. 3:4. We think that in cases tried 
by Juries thecharge should be specifically 
stated and explained to the Jury and the 
accused should be called on -to plead to 
the specific charges on which. they are 
tried, In cases tried by a Judge ora 
Magistrafe there may not be any prejudice a 
if tha chargo is altered after the trial to 
eno undet-g minor offence when the trial 


- Canviction set aside. 
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OUDH CHIEF COURT, 
Ssoonp CIvIL APPEAL No. 38 or.1927. 
October 10; 1927. i 
Present :—Mr. Justice Hasan and 
Mr. Justice Misra.. 

KALLU RAM—Deranpant No, 1. 

— APPELLANT 

VETSUS 

BHAGWAN DIN—P tarnTIFF AND OTEEARS— 
D&FENDANTS— RESPONDENTS. a 
Practice—Trial of issues—Issues of law arising 
only in. the event of question of fact being decided in 
favour of one party—Duty of Court to decide ques- 
tion of fact first. - ; 
Where on the pleadings a question of fact arises 
and in the event ofits being found in favour ‘of the 
plaintiff further questions of law arise, it is- the 
duty of the trial Court to decide the question of 
fact first before it proceeds to decide the questions 

of law, [p. 835, col. 1.] i 


Appeal against the decree’ of the 
' Additional Sub-Judge, Sitapur, dated 
the 30th October, i926, upholding that of 


a Munsif, Sitapur, dated the 19th March, 
1926. . TU 


defendant's appeal ina suit for possession 
of .@ grove situate in village Kusma, 
District Sitapur., The number of the 
grove plot is 354: The plaintiff: respond- 
ent brought a suit for possession on 
the allegation that the grove was his 


aucestral property and the defendant No, 
2 had illegally cut down the -trees of. 
instance of defendant. 


the grove at the 
No. 1. The defendant No. 3 was also im- 
pleaded because the land had been: givento 


him by defendant No. 1 on ordinary tenancy." 


The plaintiff besides claiming the- posses- 
sion- of the grove also claimed a decree 


for Rs. 420 on account of the price of the- 


trees that had been illegally cut down. 
The defence in the suit fwas of two fold 


character, firstly, that the grove belonged’ 
to one Ram Prasad, who had two sons: 


Munnu and Raghu, the latter being the 
grandfather of the plaintiff. Munnu had 
three sons, namely, Jagannath, Misri and 
Ram Sahay, Misri died childless and: 
Jagannath and Ram_Sahay became owner 


of half the sharein the grove, that belong-- 
ed to Mannu. Jagannath was alleged to- 
have left the village 30 or 35 years ago and- 


consequently his share, it was alleged, had 
escheated, according: to the custom. pre- 


vailing in the village, to defendant No, 1: 
who was the zemindar of the village. Ram- 


Sahay was left with his th share and re» 
63 


KALLU RAM v. BHAGWAN DIN, 
~- garding his share-it was -alleged. that he 
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had executed adeed of relinquishment in 


favour of the defendant No. 1. It was dlso ` 


. alleged that the plaintif Bhagwan Din 


had left ‘the village sonfee25 years ago and 


‘his share in the grove had also escheat- 


ed-to the defendant No.-1. Consequent- 
ly on the ground of escheat and re- 
linquishment itwas alleged that neither 


the plaintiff nor any other member of his . 


family had been lefé with any share in the 
grove. Secondly, it was alleged that after 
the grove had been cut, a complaint had 
been lodged by the plaintiff in the Criminal 
Court against defendant No. 1, his son-and 
other people under ss, 378, 379 and 427, 
Indian Penal Code. That criminal case 
was settled between the plaintiff and the 
defendant No. 1l in this way that the 
defendant agreed to give the plaintiff 4 
bighas of kachcha land as muaf, and the 
criminal complaint was thereupon with- 
drawn, and the plaintiff also agreed to 
forego all his right in the grove in suit. 


ORDER. - The learned Munsif of Sitapur, who tried 
Misra, J.—(July 16, 1927.)—Thisis a 


the case, decided both the points against 
the defendants, On the first point relating 
to escheat the trial Court came to the- 
conclusion that that plea had not been: 
made out. On the second plea the Court 
was of opinion that-the settlement arrived 
at between the parties in the Criminal 
Court was merely oral and, therefore, could 
not be pleaded as an operative settlement, 
since it had not been embodiedina regis- 
tered agreement. The Munsif also held 
that the agreement was bad in law, beeause 
its object was to stifle prosecution.: On 
these findings the learned Munsif gave the 
plaintiff a decree for three-fourths of the 
grove and Rs. 150 damages: on account 
of the price of the trees illegally cut 
down by defendants Nos. 1 and 2, Aca. 
cording to the finding of the Court the 
plaintif was entitled. to: a half share in 
the ‘grove,. which was the property of 
his grandfather Raghu and to another 


“ quarter share, which was the property of 


Jagannath, which had been gifted to him 
under a registered deed of gift, dated the 
2oth September, 1922. Tt was in this way 
that the Court held the plaintiff to be en. 
titled to a three-fourths share in the grove, 

, The learned Subordinate Judge, Sitapur, 
in appeal concurred with the opinion of 
the learned Munsifon all the, points and, 
therefore, dismissed the defen ant's appeal, 

. The defendant, Kallu, has now brought : 


884. 


the matterupin second appeal in this Court, 
and the: two points, which have been argued 
before me by the learned-Oounsel for: the 
appellant are, Firstly, that the lower Courts’ 
have erred in hokding that the transaction 
e of the settlement arrived at in the Criminal | 
Gourt had no operative effect in law, because . 
it was not embodied ina registered instru- 
- Inent. Secondly, that the plaintiff-respondent' 
being in possession of 4 bighas (kachcha) land 
which had been given ¢o him by the appel- 
lant as muafi, was estopped from bringing 
the present suit. - 

Regarding the first point it was argued. 
before me that the transaction arrived at 
between the parties, by means of which the, 
plaintiff agreed .to-accept 4 bighas kachcha. 
muafi land in lieu of withdrawing the com-" 
plaint and of relinquishing all his rights in‘ 
the grove was a transaction, which did not 
require to be embodied in a document much: 
less in a registered document. It was said’ 
that a transaction could be effected by an’ 
oral ‘settlement. It was pointed out in. 
reply during the course of arguments: that 
the transaction could very well be looked’ 
_ upon.as exchange under s. 118 of the Trans- 
fer of ‘Property Act (IV of 1882), and on 
that view the settlement could only be 


effected: by means of a -registered inétru-: 


ment, since it was provided ins. 118 that 
an exchange could be effected -in a manner’ 
provided for the transfer of such property 
by sale, and in the case of 
moveable property of the value of Rs, 100: 
and upwards the transfer by sale could only- 
be effected by. means of a registered instru- 
ment... The learned Counsel for the appel- 
lant ‘urged that-the right -of the plaintiff 
‘in the:grove land.had been estimated by . 
him only as worth Rs. 60 in para: 6of the- 
plaint. Consequently the property in lieu 
of which exchange was made could not” 
be considered to be worth more than Rs. 60, ° 


, I cannot agree with the contention, bè- . 


cause it appears to me thatin arriving at 
a settlement the value of.-the trees. of the 
grove, which had been illegally cut down 
by defendants Nos. 1 and 2 must havealeo- 
been taken into consideration and making’ 
a due allowance for the price of the trees,- 
or‘for the right of usufruct in those trees 
which was possessed’ by the plaintiff, the: 
right of the plaintiff in the said grove, 
ewhieh was exchanged, cannot be consider- ` 
ed to be less than Rs, 160. The only point 
that has to be considered is’ whether the 
traneaction pleaded by. theg- defendant- 
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appęllantcan be consideredas an ‘exchange.’ 
In support of his proposition the learned 
Counsel for the appellant relied upon the 
ruling reported jn Thiruvengidachariar v, 
Ranganatha Atyangar (1). 1t was held in 
that. case-that a transfer made in a compro- 
mise of the clajm was neither sale nor a 
gift nor an exchange, and, therefore, no 
writing was necessary iinder the Transfer 
of Property Act to'validate the same, though 
such transfer might relate to the immove- 
able property. This is the one point, which. 
has to be decidéd in the case, 

‘Regarding the second point the learned 
Counsel for the defendant-appellant con- 
tends that the-plea as to the-invalidity of 
the settlement on the ground that it had 
the effect of stifling the prosecution in the’ 
Criminal Court cannot be urged by the 
plaintiff-respondent, because the settlement 
had already been carried’ out and he is in 
possession: of the land, which -was given. 
to him under the settlement. ` It was urged 
that being a plaintiff he must not expect 
the Court as a Court of Equity to give him 
a relief which he does not deserve in 
equity, the ordinary maxim of law being, 
he who seeks equity must do equsty. 
This isthe second point, which requires. 
decision in this case. 

“As both these points of law areimportant: 
points, I think that it would be bétter, 
if I refer this case for decision to a Bench 
of two Judges. I do so accordingly under 

s. 14, cl, (2) of Qudh Courts Act (1V of 1925). 


Mr. Akhlaque Husain, for the Appel- 
lants. .. 

Mr. M.L. Saksena, for the ere 

JUDGMENT,—This-is the appeal by- 
' Kallu Ram, defendant No. l, from the deeree: 
of the Additional Subordinate Judge of 
Sitapur, dated -the 30th of Oetober, 1926, 
affirming the decree of the Munsif ‘of the, 
same place, dated the 19th of March, 1926. 

The Courts below have granted a decree’ 
to the plaintiff-respondent for possession of 

a $ths share in a certain grove. The title 
re that share is found to be in favour of the 
plaintiff. The main defence was that the 
plaintiff relinquished “all his rights in the 
grove in question under a compromise in, 
respect of a criminal complaint filed by the 
plaintiff against the defendant No.1, the 
appellant, and others. This defence was. 
not admitted as valid on facts by the 
a The result was that the tollow- 


"(Ú 13M, L, J, 500, 
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ing issue was framed for trial:— ° 
Did the plaintiff relinquish all the rights 
in the grove in quastion as alleged in 
para. 12 of Kallu’s written statement? 
The Courts below have not givena defi- 
nite finding on the question of fact raised 
in the issue stated above bu’ have assumed 
the fact alleged in the defence and proceed- 
ed to discuss two questions of law which 
arose thereupon. The one was as to whether 
the relinquishment not having been evi- 
denced by a registered deed of transfer was 
valid in law and the second was as to 
whether the plaintiff was estopped from 
raising the plea of invalidity on account 
of the absence of a registered deed of 
transfer. Both these questions’of law were 
decided in favour of the plaintiff and the 
suit decreed, 

We desire to emphasize our sense.cf dis- 

approval of this method of trial adopted by 
the Courts below. They should have 
decided the simple issue of fact one way or 
the other and then proceeded to decide the 
question of law. In the circumstances silat- 
ed above, we were compelled to consider the 
evidence on the question of fact already 
mé¢htioned but have come to the conclusion 
that there is-no satisfactory evidence one 
way or the other in respect of that question. 
We cannot with certainty hold that the 
grove in question formed part of the alleged 
compromise nor can we, on the other hand, 
hold, with any reasonable amount of eertain- 
ty, that it did not. In the circumstances 
we think that the best course will be to 
-restore the parties ‘to the position which 
they occupied previous to the alleged coms 
promise in the matter of therightsin the 
grove, It is admitted that the withdrawal 
of the criminal complaint was followed by 
a grant of 4 bighas odd of kachcha land by 
the defendant-appellant to the plaintif- 
respondent. If the plaintiff is entitled, as 
he is entitled in law, toa decree for the 
‘ths share in the grove he is clearly 
under an equitable obligation to restore 
the 4 bighas odd land to the defendant- 
appellant. 

We accordingly allow this appealin the 
following manner and discharge the decrees 
of the Courts below and grant a decree to 
the plaintiff-respondent for possession of the 
;ths share inthe grove in suit provided he 
delivers possession of the 4 bighasodd of 
kachcha land to the appellant within one 
month from to-day. If this is done the 
plaintif will further he entitled to Rs, 100 
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more by way of damages which he has 
sufftred by the action of Kallu Ram and 
Mahmud Khan defendants from them.” If 
thoe appellant, Kallu Ram, has deposited 
any money or paid anything to the plaintiff 
in pursuance of the deċrees ofthe Courts 
below he shall be entitled to recover the 
same from the plaintiff. We make noeorder 
as to costs. If the 4 btghas odd are not 
restored to the appellant by the plaintif 
within the period ofeone month from to-day 
the plaintiff's suit shall stand dismissed 
with costs in all the Courts. 
. G. H. Appeal allowed. 
A, N: A. | 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPHAL No. 319-B or 1926. 
l August 19, 1927. 
Present :—Mr. Kinkhede, A. J.O. 
-SONAJI AND ANOTHER—DEFENDANTS— 
Pi APPELLANTS ih 
l _ versus 
DATTU—PLainTIFF—REsPONDENT. .. 
- Limitation Act (IX of 1908), s. 28—Adverse possess 
sion for 12 years—-Title extinguished—Owner re-gain- 
ing possession extra-judicially, whether remitted to his 


rights. = 
„Ifa party who has been out of possession for 12 
yéars and whose suit for possession is, ‘therefore, 
barred should get into possession extra-judicially, he 
isnot remitted to his old title and his possession 
cannot be treated as that of the owner, and the 
person inadverse possession for over 12 years is 
entitled to be re-placed into possesssion. [p. 836, col. 


gan. Chunder v. Tarachand Bindopadhya (1), 
Dalip Rai v. Deokt Rai (3) and Lilabati Misrain v, 
Bishun Chobey (4), followed.) l 
Appeal from the decree of the First 
Additional District Judge, Akola, dated the 
28th June, 1926. E 
Mr. W. R. Puranik, for the Appellants. . 
Mr. G. G. Hatwalne, for the Respondent. 
JUDGMENT.—Two points are raised, 
in this appeal (1) that the portion alleg- 
ed by plaintiff to be his was not proved 
to be his but was the defendants’ property, 
and (2) that at any rate it had become his 
by prescriptive title under s. 28 of the 
Limitation Act, long before the plaintiff 
took back forcible possession thereof from 
defendant-appellant on 5th July, 1924, ` 
As regards the first point Ido not think 
the decision of the lower Appellate Court is 
open to challenge in secong appeal, It is 
based on evidence proper for consideration, 
namely, the Record of Riglits entries of 


836 


1912and the other documentary evidence as 
also oral evidence on record. I, therefore, 
degline to re-consider that finding. 

As to the second point, the lower Appel- 
late Court does noś seem to have at all nee 
sidered it. It thought that the question 
of 12 years’ possession was immaterial as the 
plaintiff's title was proved and he was 
admittedy in possession within 12 years 
of the suit (i. e., since 5th July, 1924). The 
defendants’ contention yas that even prior 
to 5th July, 1924, he was in adverse pos- 
Session of the portion in dispute for more 
than ‘12 years and that by such possession 
he acquired a prescriptive title as against 
the plaintiff, and that if after the plaintiff's 
title was thus extinguished under s, 28 of 
the Limitation Act, he (plaintiff) managed 
to re-gain possession extra-judicially, that 
possession could not be treated as. owner's 
possession, and that defendant would be 
entitled to be re-placed into possession. The 
argument in short is that “there is no re- 
mitter toa right for which the party had 
noremedy by action atall.” Inother words 
BQ owner cannot re-gain possession extra- 
judicially after lapse of the period of limita- 
tion prescribed for a suit to recover posses- 
sion. There is much force in this conten- 
tion and though none were cited at the Bar, 
decided casescould be found to support it, 
1 have been able to lay my hands on the 
following cases: In Bindraban Chunder v, 
Tarachand Bundopadhya (1) Mr. Justice 
Markby said that “it was an accepted doc- 
trine in our’Courts that if a party who has 
been 12 years out of possession, and whose 
Suit is, therefore, barred should again get 
into possession, he is not (to usean English 
phrase) remitted to his old title; our Courts 
adopting, as pointed out by Sir Lawrence 
Peel in Sibchunder Doss v. Sibkissen Bon- 
nerjee (2) the English rule that there is 
no remitter to aright for which the party 
has no remedy by action at all,” Compare 
Dalip Rai v. Deoki Rai (3) and Lilabati 
Misrain v. Bishun Chobey (4) which endorse 
the same view. 

“The lower Appellate Court has treated 
thə question of possession as irrelevant. 
But this appears to me to be wrong if the 
facts are as alleged by the defendant. The 


defendant is entitled to a finding on the 


(1) 11 B. L. R. 237; 20 W., R. 114. 
e(2) 1 Boul. 70; 3 Ind. Dec. (0. s.) 42, 
(3) 21 A, 204; A. W. N. (1899) 36; 9 Ind, Dec. (n, s.) 


0. 
(4) 6 O, L. J, 621, 
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pleadings raised by him. -As this point is 
matèrial for the right determination of the 
suit, the case must.go back for afresh de- 
cision so far as this point is concerned, Had 
the point been regarded as relevant and 
considered and even decided adversely to 


the defendant the matter would have been 


different. But that isnot what the Court 
did. Hence the necessity for remand. 

I, therefore, remand the case for a proper 
decision of the case in the light of the above 
remarks. As the other findings are con- 
firmed in this Oourt the lower Appellate 
Court will not allow the parties to re-open 
points settled finally here. 

There will bs no refund certificate. 
Other costs of this appeal shall be paid by 
the respondent. Costs in the Courts below 
will abide the event, 

G. R. D. 


"ALN. A. Case remanded, 


OUDH CHIEF COURT. 

Frrst O:vit APPRALS Nos. 5 AND 30 or 1997, 
October 17, 1927. ° 
Present:—Mr. Justice Raza and 

Mr. Justice Pullan. 

Hox’'sie Maharaja Sip MOHAMMAD ALI 
MOHAMMAD KHAN Khan Bahadur 
K.C. S.I, K.C, I. E.—Derenpant 
No. I—APPRLLANT 
Versus 
Babu GUR PRASAD-—PLAINTIER AND 
ANOTHER—DEFENDANTS— RKSPONDENTS, 

Imlerest—Case not falling within Interest Act—, 
Interest as damages on grounds of equity, whether can 
be awarded. ° 

It is open toa Court to award interest by way of 
damages, on principles of equity, in cases which do 

not fall within the provisions of the Interest Act. [p. 

837, cols. 1 & 2.] 

Muhammad Abdul Gaffur Rowthar v. Hamida Beevi 

Ammal (2) and Saunnadanappa v. Shivbasawa (3), 

relied on, 

Kamalammal v. Peeru Meera Levvai Rowthen (1), 
not followed, 


Appeal against the decree of the First 
Additional Subordinate Judge, Lucknow, 
dated the 20th of December, 192%, in Suits 
Nos. 201/64 of 1925 and 3/32 of 1926. 

Messrs. M. Wasim and Khaliquzaman, for 
the Appellant. 

Messrs. Niamatullah, L. S. Misra, and 
Babu Ram Gopal Sinha, for the Respond- 
ents. e 

JUDGMENT.—These are cross-appeals 
arising out of a suit brought by Babu Gur 


~ 
e 
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6 
Prasad against the Hon'ble Maharaja Sir 
Muhammad Ali 
Mahmudabad in the first jnstance and also 
against Messrs. Lane Brown and Hewlett, 
who are represented as being the Maharaja's 
agents, in respect of a certain sum alleged 
to be dueto the plaintiff for work done in 
the construction of the building known as 
Butler Palace. This work was commencéd 
in the year 1916 and payments were made 
from time to time up tillthe year 1921 
- and the work came to an end in 1923. On 
the 21st of May, 1923, Messrs. Lane-Brown 
and Hewlett submitted their final bill 


which showed the separate sums due to. 


the various firms who were employed by 
them as contractors for carrying -out the 
work. The sum shown to be due to the 
plaintiff Babu Gur Prasad was Rs,75,511-12-2, 
No payment was made at the time and it 
“appears that the Maharaja employed the 
services of one Khan Bahadur Hira Khan, 
an. Engineer, who examined the work 
carefully and made a fresh estimate as to 
the amount due to the plaintiff. This he 
did but according to his calculations the 
amount due was Rs, 33,576-9-4, Payment 
was offered of thisamount in full settle- 
ment but it was not accepted and, although 
a sum of Rs. 22,000 was paid in March, 
1924, the plaintiff has been compelled to 
file a suit for the balance. According tohis 
claim the sum due to him is Rs. 53,511-12-2 
and he has also charged interest at therate 
of 12 per cent. The total sum claimed, 
therefore, is Rs. 70,142-12-9. 

[His Lordship after disposing of the ques- 
tions of fact proceeded as follows:—} 

The last point is the question of interest. 
“On this question the learned Counsel for 
defendant No. I has asked us to find that no 
interest can be allowed on an account of 
this kind because it is not authorised by 
the Interest Act of 1839. This was the 
view taken by the Madras High ‘Court in 
Kamalammal v. Peeru Meera Levvai Row- 
then (1), but we do not find that this 
ruling has been followed by the Madras 
High Court: itself in Muhammad Abdul 
Gaffur Rowthar v. Hamida Beevi Ammal (2) 
in which their Lordships pointed out that 
there was a difference of opinion on this 
matter in- England and India and they 
allowed interest’ by way of damages on 


(1) 20 M, 481; 7 M.L.°J. 263; 7 Ind. Dec. (N. £) ` 
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(2) 52 Ind. Cas. 505; 42 M. 661; 25 M. L. T. 242; 36 
M. L, J. 456; (1919) M. W. N.-484.- 3 
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that such a decision would possibly “not 
beegood law in England. This appears 
to be the view held generally by the Courts 
in India and we need only refer to Saun- 
nadanappa v: Shivbasawa (8) and Khetra 


. Mohan Poddar v. Aswini Kumar Saka (4). 


The question ofthe amountof interest is 
one which we are inclined to decide in 
favour of defendant No. 1, because it is 
not the practice of this Court to allow 
more than 6-per cent. interest by way of 
damages, and we think we should adhere to 
this principle in the present case. We, 
therefore, allow the appeal of defendant 
No. 1 to this extent that the amount of in- 
térest will be cut down from 12 per cent. to 
6 per cent. but otherwise we dismiss the 
appeal and we allow the appeal of the 
plaintiff to this extent that an additional 
decree shall ba passed for the sum of 
Rs. 1,472-13-6 with interest thereon at 6 per 
cent. Parties (@.e.,, plaintiff and defend- 
ant No. 1) will receive and pay costs 
according to their success and failure both 
in this Oourt and ths Oourt below, The 
lower Court has awarded the défendant 
No. 2 his costs from defendant No. 1. This 
order is maintained and -we allow furthér 
costs of defendant No. 2 in this Oourt 
also against defendant No. 1. 

G. H. : Appeal allowed, > 

A, N. A, : 

(3) 31 B. 354; 9 Bom. L. R. 439. 

(4) 45 Ind. Oas. 687; 22 O. W. N. 488, 





MADRAS HIGH COURT. 
AppPgat Suit No, 9L or 1923. ` 
August 27,1926, > ° 
Present:—Mr. Justice Krishnan and ` 
Mr. Justice Venkatasubba Rao. e 
K. P. KESAVA RAO AND OTHEHS— 
' PLAINTIFF8—APPELLANTS 


versus 
NATHRAVATI alias YEMUNAMA 


AND OTHE88 — DEFEN DaNTS—RasPonDENTS, 
Hindu Law—Family temple trust—Dispute as to 
management—Reference to - arbitration by -adult 
members of family—Award made decree of Court-and 
acted upon—Minor members alive on date of award, 
whether bound. —  ~ 
‘Where a dispute between the members of a family 
in connection with the management of a family trust 
is referred to arbitrators by the adult senior 


members of the family and the award of the‘arbitra- - 


tora is made a decree of Court, and is acted upon for 
a long time,- it is not opento the minor members- of 


~~, 
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. the family who were alive on the date ofthe refer- 
ence to arbitration to contend that they are not bound 
“by the award and decree in the absence of fraud or 
.ollusion.. [p. 839, col..2.] > ° 
Appeal against the decree of the Court 
of the Subordinate Judge, South Kanara, 
.in.O.8. No. 60 of 1920. | ` 
. Mr? Ananthakrishna Tyer, for the Ape 
. pellants. 
Mr. B. Sitarama Rao, for the Respond- 
ents. ’ 7 


JUDGMENT. 
.. Krishnan, J.—This is an appeal 
against the decree of the Subordinate Judge 
of South Kanara in O. 8. No. 60 of 1920 
-on his file. The suit was to recover certain 
moveable and immoveable properties, for 
-an account of tha management of the plaint 
mentioned trust and for damages. The 
first defendant is the person against whom 
the claim was mainly, made. 
. dinate Judge dismissed the suit and hene 
the appeal to us by the plaintiff. l 
The suit from which this appeal arises 
was brought in connection with a family 
trust created by the members of the family 
in the year 1867, under a registered docu- 
‘ment Ex. A. Under that document, they 
set apart the plaint properties for the per- 
formance of certain viniyogas mentioned in 
the document and of certain ceremonies in 
connection with the newly consecrated idol 
of Krishna Devaru, the family god. It was 
provided in that document, which was a 
document executed by four -members who 
had acquired the properties themselves, 
that they and their descendants should 
perform the puja and devatarchana, that, 
for that purpose, they should learn the 
rules necessary for-such performance and 
that they must themselves get the benefit 
of the naivedya of the devaru carried on out 
of the income of the said properties, and it 
was also. provided that any one not know- 
“ing the ruleé of worship should neither be 
entitled to perform the puja nor to nomi- 
nate another person in his place nor to 
obtain the said benefits on such pretext 
and it was also provided that the person 
who is the ejman in the family should 
cause the puja to be conducted according 
to the rules. This is a purely private trust 
for the family. The trust was carried out 
for about 13 years, when the difficulty of 
carrying on the trust seems to have been 
felt by all the nfembers of the family under 
the original terms and, therefore, they made 
a reference to certain arbitrators to settle 
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what would be the best arrangement for 
carrying on the trust in future. Theaward 
that was made is marked as Hx. G. Under 
that award, practically the same arrange- 
ment as before wascontinued. Ananthayya 
who was then the ejman of ths family as a 
whole was directed to keep in his possession 


_all the properties, no doubt for the trust, 


and enjoy them and it was ruled that no 
other member of the family should have any 
right to obstruct or to interfere in his enjoy- 
ment. This was in 1880. The award stat- 
ed that all the members of the family had 
the right of living in the house, in which 
the idol was eonsecrated and which was 
apparently the family house ofthe parties. 
This arrangement seems to have gone on 
till the year 1897. But it could not be 
carried on properly the members finding it 


_ difficult to abide by the terms of this ar- 
The Subor- . 


rangement. Ananthayya had, in the mean- 
while handed over the management -of the 
trust to his nephew, one Narayana Rao. 
We, therefore, have their another reference 


“to arbitration this time to one of the léad- 


. ing Vakils in South Kanara, Mr. A, Subba 
Rao. The muchilika submitting this -qwes- 
tion to arbitration is Ex. II and is signed by 

“Ananthayya and a number of other members 
of the family, apparently all the then adult 

“members who could speak on behalf of the 

family at the time. It says that disputes 
had arisen among them in respect of the 

. enjoyment of the immoveable properties ect 
apart for the viniyoga, ete., of the family gcd 

“Krishna and asks the arbitrator to decide 

“what would be the best arrangement for the 
carrying out of the family trust. The arbi- 
trator passed an award which subsequently 
was made a decree of Court and which is 
fled as Ex. I. From 1897 upto the date of 
the suit, no disputes have arisen and the 
trust has been carried on in accordance 
with that award. Under that award, one 
of the properties was actually divided up in- 

“tothree partsand given to the three branches 
of the family. It was also decided by the 
arbitrator that the management of the 
viniyogas and the ceremonies and other 
things of the trust as well as the properties 
attached to the trust was thereafter to be 
left to Narayana Rao who was the sixth 
defendant in that litigation. He was the 
man to whom Ananthayya had already 
handed over the management of the trust. 
The award provides as follows:— 

“The sixth defendant and the members of 
his branch should enjoy them (that means 
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the properties set apart, for the vinifogas: 


and the management of the trust itself) 
from generation to generation and con- 
tinue to conduct the devitaviniyoga con- 
‘cerned. While the sixth defendant and the 
members of his kranch enjoy the said pró- 
perties in the said manner, the remaining 
‘two sharers (that is branches of the family). 
have no manner of right and interest either 
to interfere in the matter.or to ask that 
they will conduct the devataviniyoga or to 
claim the properties set. apart for that pur- 
pose or to state that they will obtain some 
benefit from the properties set apart for 
devataviniyoga in future.” 

In fact the sixth defendant Narayana 
Rao and his branch were given the exclu- 
sive right of managing the trust of looking 
after the ceremonies that had to ba 
performed and of managing the properties 
set apart for the trust, except that which 
had already been’ divided. Narayana Rao 
subsequently died leaving no male issue 
and the first defendant in this suit, who is 
his widow, took possession of the manage- 
ment of the trust on Narayana Raos death 
ard it- is she that is now managing the 
trust.’ The plaintiffs have brought this suit 
to remove her from: the management to 
make her account for her management and: 
to recover all the properties from her pos- 
session, and for damages, as I have already 
stated. j ` l 

The first point argued before us by Mr. 
Ananthakrishna Iyer the learned Vakil for 
the appellants is that, under Hx. I, assuming 
that it is a valid arrangement, the perform- 
ance of the viniyogas cannot be entrusted to, 
a woman, that itis only a male member that 
can become a trustee and, therefore, the 
first-defendant should on that ground alone 
be removed from management. 7? 

The Subordinate Judge has held against 
this contention and I think rightly. The 
document, Ex. I, does not say anything 
about the male members of the sixth de- 
fendant’s branch along being entitled to 
manage. It speaks generally of the mem- 
bers of the branch. But it is argued by 
Mr. Ananthakrishna Iyer that Ex. I should 

- be read in this connection with Exs. A and 
G and that, so read, we will have to hold 
that it-is only the male membersthat should 
be allowed to manage this trust. It is 
quite true that under Ex. A there isa pro- 
vision that the, puja should be performed 
and the devatarchana and other things done 
only by the person who is - the. trustees and 
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should not be .done by proxy at all and that 
if he is not able to do such ceremonies 


himself, he would not be entitled to the 
‘trusteeship. 


It ison acgount of the dif- 
culty of carrying out these provisions that 
the members of the family had referred: 
twice to arbitration to make a better arrange- 
ment forthe purpose ofcarrying on the 
trust. | We cannot, therefore, refer back 
to Exs. A and Œ and construe, Ex. I 
which was intended and stated to be 
intended for the purpose of making new 
arrangement so that this trust may be 
‘properly carried out. That being so, ‘we 
cannot accept Mr. Ananthakrishna Iyer’s 
argument that Ex. 1 should be read with 
Ex. A. Exhibit I has altered Ex. A and só 
unless Ex. I is not binding upon the plaint- 
iffs, which is his next contention, we must 
hold that under Ex. I the widow is entitléd 
to manage the trust and the properties. . 

The next contention of Mr. Anantha: 
krishna Iyer is that Ex. I isnot valid and 
binding upon his clients. He argues that 
at the time of Ex. J, when the award and 
decree were made, his clients were alive and 
were members of the family and as they had 
under Ex. A already acquired by their birth 
an’ interést in the family trust and had 
somehow or other become entitled to see 
that the arrangement made for the manage- 
ment of this trust under Ex. A was not inter- 
fered with, he contends that the arrangement 
made under Ex. I cannot be treated as 
binding upon his client as they were no 
patties to the arrangement. It is true that 
his clients were alive at the time of 
Kix. I and that they were not made- eo. 
nomine parties to that arrangement. But 
it must be remembered that the award 
was the result of all the then adult mem- 
bers of the family submitting to an arbitra-. 
tor the question of what was the proper: 
arrangement for the management of the 
trust. I think in the circumstances the, 
submission to the arbitration was really. 
dune on behalf of the family by their adult. 
members who were able to speak on its be-. 
half. Itis not necessary that the minors ` 
should have been made eo nomine parties 
as their interests were represented by their. . 
fathers and . grandfathers, and they are 
the persons who agreed to the muchilika’ 
Ex. IL They would, therefore, be bound by. 
the award unless it can be shown by them. 
that there was something im fraud of their. 
interest involved in the award, It is not 
pretended at all that there was anything in 
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fraud of their interest, Mr, Ananthakrishna 
Iyer exp réssly stated that he does not want 
to. impute any fraud against any of the de- 
fendants or any efthe member cf the fami- 
_.ly. He concedes that the submission to the 

award was made in what was considered to 
be the best interest of the family by thé 
persons. who joined the muchilika. That 
being so, it seems to me that it ia not now 
open to the minors to come forward and say 
that they are not bound by the arrangement. 
It will be remembered that this ‘award and 
decree were passed in 1897-1838, that is 
Bome 23 years before suit and no attack has 
been made by any body on this-arrangement 
all this time. On the other hand, the mem- 
bers of the family have proceeded in various 
matters on the footing that it was a proper 
and binding arrangement. That would 
add strength to the inference that the action 


taken in 1897 was really for the benefit of. 


the family. It wasalso for the benefit of 


the idol, if that could be’ considered in- 


this matter, for without some arrangement 
being made, it was admitted that as the 
house inwhich it was located was going to 
tumble down, the idol would have lost its 
residence. In these circumstances it seems 
to me that it was open to the then senior 
members to bind the whole family by the 
_ arrangement that was made under Ex. I. 
A somewhat similar case arose in Khetter 
Chunder Ghose v. Hari Das Bundopadhya (1) 
and their Lordships held that in similar cir- 
cumstances the whole family would be 
bound by the” arrangement made by the 
senior members. Thereit was a transfer 


of the idol and the properties with which it. 


was endowed from one family to another 
family, as the first family was unable to 
carry on the management of the trust pro- 
perties and look after the interest of the 
idel. That transfer was held to be a valid 


transfer. AsI find that Ex. I is binding. 


ðn the family and the present plaintiffs, 
the arrangement made under Ex. I is bind- 
ing on the trust properties. . The first de- 
fandant is, therefore, entitled to keep pos- 
session of the trust properties as against the 
plaintifis. What isto happen onthe death 
of the first defendant, we are not called 
upon to decide, and on that matter, I 
express no Opinion whatsoever. These are 
the only points that have been argued before 
us and as I find on these points against the 


plaintiffs their ayfpeal must fail. The Sub- : 


(1) 170. 557; 8 Ind. Dee, (N, s.) 911, 


. . 
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ordinate Judge has considered the ease in 
a very careful and lengthy judgment. [ 
agree with whathe says. in his judgment 
and I would dismiss this appeal with costs 
of the first defendant. a 
Venkatasubba Rao, J.—I agree. 
The judgment of the learned Subordinate 
Judge may be supported on a short ground. 
Are the plaintiffs entitled to impeach 
Er. I? There was a submission to arbitra- 
tion made by all the adult members of the 
plaintiffs’ family. They were then seven in 
number and the present plaintiffs are either 
their sons or grandsons and - were at the 
time of the submission minors. ‘The award 
of Mr. Subba Rao was recognised by the 
decree of Court, Ex. I, It is not disputed 
that the adult members acted wisely and 
prudently in executing the muchilika and 
that their acts were in the best interests of 
the family. Nor is it disputed that the 
award was beneficial, as the Judge has very 
fully shown, to the family as well as to the 
idol. In the circumstances I see nothing to 
prevent the Court from holding that though 
the names of the plaintiffs do not appear in 
the records of the proceedings that culmi- 
nated in the decree, they were in substance 
and in truth really parties to them and in 
this view they are clearly bound by Ex. I 
and they cannot obtain any relief. The 
only other point that remains has reference 
to ‘the contention of Mr. Ananthakrishna 
Iyer that under Ex. I female members of 
Narayana Rao’s family are excluded, This 
contention’ cannot possibly be accepted as 
the words used are very general, namely, 
“members of his family”. The first defend- 
ant is Narayana Rao's widow and is clearly 
a member of his family. 
V. N. Ve 
A. N. A. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
. SECoND OivIL ApPrEAL No. 303-B or 1926. 

j . September 5, 1927. . 
Present:—Mr. Macnair, A. J. C. 
GOVIND AND OTrErS— DEFENDANTS Nos. 1 
TO 3—APPELLaNTS 

versus h 
CHINTAMAN AND ANOTHER— DEFENDANT 
“No. 4— PLAINTIFFS— RusPONDENTS, 
Berar Alienated Villages’ Tenancy Law, s. 4?7—- 
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to daughter -Nature of estate conveyed Presumption 
—Oral statements made at execution, admissibility of, 
to vary terms of Will—Interpretation of Will—Absence 
of restricting phrases, éffect of-Presumption—Mitak- 
ghara and Mayukha, ‘applicability of, to Berar, 

Unders. 47 of the 
Tenancy Law a person who has come into possession 
without any title whatsoever cannot tack on the 
possession “of his predécessors. < 

The evidence of statements made at the time of 
execution cannot be admitted for the purpose of 
varying the terms of the Will. 

There is a presumption that.in the absence of 
restricting phrases, the estate conveyed to a daughter 
by a man governed by the Berar personal law is 
non-restricted estate and the property received is her 
stridhan. 

The personal law of the husband of the beneficiary 
can have nothing to do with the- interpretation of & 
Will made by such a person. 

The Mitakshara is paramount and the Mayukha is 
of secondary consideration in Berar. 

Narayan v. Tulsiram (2), followed. 

Stridhan of a Hindu woman, whose personal law is 
that prevalentin Berar will descend on her death to 
her daughter. 

‘Appeal againat the décrée of the Addi- 
tional’ District Judge, Yeotmal, dated the 
16th April, 1926,in Oivil Appeal No, 126 of 
1925. 

Mr. M. B. Bobde, for the Appéllants. 

Mr. R, R, Jaiwant, R. B. , for the Respond- 
ents. 

J UDGMENT.—The Appellate Court 
considered that accepting the statements 
of the defendant it must be held that the 
defendant had not by himself and his pre- 
decessors-in-title held the fields in suit con- 
tinuously from a date previous to 1835. The 
defendant's story waa that one Laxman was 
in possession of the fields, after his death 
his daughter Mathura obtained the property 
through a Will executed by Laxman, and 
after the death of Mathura the defendants 
who are her sons were in possession, although 
they had asister. The learned Additional 
District Judge held that according to this 
story the property became stridhan of 
Mathura and at her death was inherited by 
her daughter: the appellants .not bein ig the 
heirs of Mathura could not tack the period 
of Mathura’s possession to their own. 

Insecond appeal it was first urged that 


s. 47 of the Berar Alienated Villages Tenancy ; 


Law-did not require continuity through a 
pedigree of legat heirs of the original hold- 
ers. 


come in possession as trespassers. It can- 


not be said. that their mother was their. 


ee -title. This ground, therefore, 
fails 
It is next. kah thatthe. question whether © 


= 


DINTARINI DEVI Y. AMBIOA PROSAD BANYAL, 
‘the plaintiff was the heir of théir mother 


-at the time of the Wil 
Berar Alienated Villages 


the personal law of-these. Provinces. 


But the appellants, if not legal heirs . 
of their mother, must be considered to have - 


~ 
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could. not be decided on the matérials on 
resord. The defendant F have pleaded that 

there was an agree- 
ment that on the demise of Mathura the 
fields should go to her male issue. The 
defendants’ father came to the Oentral 
Provinces and they may- be governed by 
Again, 
there’ is no. presunfption that a dévise to- a 
daughter conveys more than the estate of a 
Hindu widow, 

But evidence of statements made at the 
time of execution cannot be adniitted for 
the purpose of varying the terms of the 
Will. The ‘testator was a nativé of Berar 
and was governed by the Personal law 
of Berar: the personal law of the husband 
of the beneficiary can have nothing to do 
with the interpretation of the Will: there ig 
a presumption thatin the absence of res- 
tricting phrases the estate conveyed to a 
daughter by a man governed by the Berar 


personal, law is non-restricted estate and 


the property received is her stridhan, | 

I am next referred to Shriram v, Raja- 
‘vam (1) but in Narayan v. Tulsirain (2) a 
‘Full Bench of this Province dissented from 


‘that ruling: the Mitakshara is paramount 


and the Mayukha is of secondary considera- 
tion -in Berar. The ‘stridhan of Mathura, 
therefore, descended to her daughter, if 
Mathura’s personal law was that prevalent 
in Berar: it would, of course, do the same if 
she had on the marriage adopted the 


“personal law of the Central Provinces. 


The appeal, therefore, fails and is dismiss- 
ed with costs on the appellants. 


‘G. R. D. Appeal dismissed. 
(1) 78 Ind. Cas. 367; 19 N. L. R. 193; A. I, R 1924 


„Nag. 83. 


yO 87 ine. Cas. 979; 22 N. L. R. 183; A.I. R. 1925 





CALCUTTA HIGH COURT, 
APPEL FROM Ox#iGinaL Decrees No. 263 | 
or 1925. 
July 6, 1927. 
Présent:—Mr. J ustice B. B. Ghose 
and Mr. Justice Roy. 
“Srimati DINTARINI DEVI AND OTHERS 
—PLAINTIFFS — APPELLANTS 
versus ° 
AMBIOAPROSAD. SANYAL AND OTHERS— 
DgFENDANTS-—-RESPONDENTS. 
Hindu Law — Succession — Dayabhaga School— 


ag Su 8 daughter's ant, rights of, 


Bde 


__ Daughter's daughter's son is not an heir undes the 
Dayabhaga School of Law, and cannot, therefore, be a 
‘reversionary heir of an agnatic relation of his mother's 
mother’s father. À e 
Nepaldas Mukherjee ¥. Probhas Chandra Mukherjee 
(1), followed. - 


Appeal against the decree of the Sub- 
ordingte Judge, Fourth Court Alipur, 24- 
-Parganahs, dated the 9ih of September, 
1925. l 

Babus, Prokas Changra. Majumdar and 
Satindra Nath Roy Choudhuri, for the 
“Appellant. ; i 
_ Babus Tarakeswar Pal Choudhuri and 
Hemendra Ch. Sen, for the Respondents. 

JUDGMENT.—A preliminary objec- 
tion has been taken that the original 
appellant being dead, the persons who have 
been substituted in the place of the deceas- 
ed appellant have no right to carry on the 
appeal as her heirs. The plaintiff-appellant 
‘was a lady named Dintarini Debi. She 
died during the pendency of the appeal 
in this Court on the 1lth February, 1926. 


The persons who got themselves substitut- _ 


ed in her place are related to her as her 
husband’s paternal uncle's daughter's 
` daughter's, sons. The objection taken on 
‘behalf of the respondents is that these 
‘persons cannot be the reversionary heirs, 
under the Hindu Law, of the husband of 


the original appellant and so have no right ` 


‘to carry on the appeal. This matter has 
-been long settled that a daughter's 
~daughter’s son cannot be an heir under 
‘the Dayabhaga School of Hindu Law. If 
these substituted persons could not be the 
heirs of their morther’s mother’s’ father, 
‘surely they cannot be the reversionary 
heirs of an agnatic relation of their mother’s 
mother’s father. The last case to which 
our attention has been drawn in which 
this point was decided is that of Nepaldas 
Mukherjee v. Probhas Chandra Mukherjee (1), 
The question being concluded by long 
*established authority of cases which have 
been cited in that recent judgment, we 
must hold that the substituted appellants 
cannot continue the appeal. The appeal, 
therefore, has abated and must be dis- 
missed with costs. As the matter has been 
disposed of on the preliminary point, 


we assess the hearing-fee at ten gold. 
mohurs. a 
A. N, A. Appeal dismissed. 


. 


(1) 90 Ind. Cas. 499; 30 O. W. N. 357; 42 O. L. J, 221; 
"A.I R. 1926 Cal. 460. 


MALHAR RAO Y, JAGGANNATH. 


No. 34 of 1926. | 
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NAGPUR JUDICIAL COMMIS- : 
- SIONER’S COURT. $ 
UIVIL MISCRLLANEOCS AEPRaL No. 11 oF 
1927. 
September 2, 1927. i 
Present:—Mr. Kinkhede, A. J. O, 
MALHAR RAO—DEFENDANT— 
APPELLANT 
VvETSUS 
JAGGANNATH—PuantirF— 
RESFONDENT. l 
Civil Procedure Code (Act V of 1908), O. IX, r. 18— 
Failure to do act as ordered by Court whether covered 
by O. IX, r. 18—Exparte decree—Failure to summon 


witnesses, whether ground for refusing to set aside 
decree. 


Order IX, r. 13 of the Civil Procedure Code deals 
only with default in appearanceand not in the doing 
of any act as ordered by the Court. [p. 843, col. lJ, 

Where an ex parte decree is passed against a defend- 
ant owing to his non-appearance in Court on the 
date fixed for final disposal ofthe suit, the fact that 
he had not taken out summonses to witnesses is no 
ground for refusing to set aside the decree. [ibid.] 

Arunachala Aiyar v, Subbaramiah (1), followed. 


First appeal from the decree ofthe Sub- 
ordinate Judge, First Class, Bhandara, dated 
the 13th December, 1926, in Oivil Suit 


Mr. N.G. Bose, R. B , for the Appellant, 
Mr. W. F. Puranik, for the -Respondent, 


JUDGMENT, think this case must 
go back for trial on merits. The allega- 


-tions on the basis of which the hearing of 


the suit was sought to be re-opened were 
notdenied, Therespondent-simply denied 
knowledge which was nothing more than a 
plea of ignorance. But there was the appel- 
lant’s agent's affidavit on record which con- 
clusively proved that, but for the missing 
of the: train, the defendant's agent-would 
surely have attended Court and given in- 
structions to the Pleader to make the ne- 
cessary defence. This was the situation in 
which the Pleader already engaged was 
placed and consequently he could not put 
in the defence. Tne plaintiffs claim may 


have been contestable on -ground which 


may not necessitate the summoning any 
witnesses for the hearing. So the mere 
circumstance that the suit was fixed for. 
final disposal and the defendant made a 


further default in failing to summon his 


witnesses, does not affect the question. For 
aught we know, his defence on law points 
or on facts which the parties might admit 
at the hearing, may not require to be sub- 
stantiated by any oral testimony of witnes- 
ses, or the agent may have been accom- 
panied by the witnesses whom he intended 
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‘to examine in the case. It is, therefofe, 
‘mot proper to speculate about the further 
default in summoning witnesses which 
the respondent's Pleader attempted to make 
‘much of before me. He even went to the 
length of calling that. default a piece of 
gross negligence on the appellant's “part. 
It may or may not be so, with that I am 
not concerned under O. IX, r. 13, Civil Pro- 
cedure Code, which deals only. with a de- 
fault in appearance and not in the doing of 
any act. 

The default in appearance on.13th Decem- 
ber, 1926, was clearly attributable to the 


proved inability of the agent to attend ` 


Court, and instruct the Pleader retained 
in the case, The agent's affidavit is clear 
and there is no counter-affidavit to lead 
me to think that the excuse was invented 
for the purpose of these proceedings. The 
Court went out of its way to imagine . that 
this was a case similar to the other cases 
it had in its experience come across of 
false excuses of missing of trains. The de- 
fendant’s preparation to defend the suit is 
clearly established by the fact that a Plead- 
er was engaged by him ‘and: that he‘de- 
puted an agent. to. go`- to-Bhandara to in- 
struct the Pleader and that the said agent 
had. actually ‘prepared himself to start for 
Bhandara,-but unfortunately missed the 


train, and by the further cireumstance that’ 


he madean application for setting aside 
the.decree the very'next day. - This case 
thus’comes within the principle enunciat- 
ed in the case of Arunachala Aiyar 7. 
Subbaramiah (1). Iam satisfied that the 
appellant had sufficient causa for non-ap- 
pearance at the hearing and that he is 
entitled to a hearing on the merits of the 
suit. = ; | se 
I, therefore, .reverse the order refusing 
to set aside the ex parte decree and hereby 
set. aside the decree- passed ex parte and 
direct the Court below to re-hear and de- 
es the suit on its merits according to 
aw. < 


effect to this order fix a fresh date for the 


further hearing of the suit, and give notice - 


to ,the parties to appear before it with 
their respective evideraca on that day, and 
after recording their pleadings and_evi- 
dence, if any, which they shall produce at 
that date, decide the suit according to law, 


(1) 63 Ind. Cas. 971; 46 M. 60; (1922) M. W. N. 600; 31 
1923 Mad. 62, 


M. L. T. 257; 16 L. W. 583; 43 M. Li. J; 632; A. LR. 


BATOOLAL 0::G; I-P. RY;.00,, BOMBAY. 


“The lower Oourt shall in order to give. 


A 
6 


; $43 
if ripe for decision ; but if after a perusal 
of the pleadings it frames issues‘and segs 


good, cause to grant an adjournment: for 
“adducing such evidence Samay be neces- 


sary for its decision upon such issues, it 
may do so under the provisions of O. XV 
r. 4, Civil Procedure Code. The appeal 
is allowed, butin the circumstances of the 


_case I award no costs to the appellant. 


d, R. D. 


e Appeal allowed. | 
ANY A. : 


eR KET 
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NAGPUR JUDICIAL COMMIS-- 
=~ SIONER’S COURT. >- 
WJEOOND O1vit APPBAL No. 335 oF 1926. 
September 16, 1927. 
Present:—Mr. Kotval, A. J.C. 
BATOOLAL AND ANOTAER—PLAINTIRRg— 
; APPELLANTS é ih 
ee See, i versus `>. u © 
~ G.I. P. RAILWAY OO, BOMBAY— .- 
-7t - DEFENDANT— RESPONDENT. 7.3 
Railways Act (IX of 1890), s.72—‘Wilful neglect 


- 


—-Waggons not locked but. sealed with paper—Pre-- 


syumption—Robbery from running train, meaning of— 
Wilful neglect proved—Burden of proof of precaution, 
` Where there have been frequent thefts on a train it 
will be wilful neglect on the part of the Railway 
if it sends goods in waggons which have to.travel 
long distances, often to-slow down, and make fre- 
quent stops at stations and sidings, sealed with paper, 


- string and wax. [p. 844, col. 1 


Bengal and -North-Westerh Railway Co. v, Haji 
Mutsaddi (1) and Bindraban v. G. I. P. Railway Com- 
pany (2), followed, _ | 

The word “robbery” does not mean simple ‘theft 
but theft accompanied by violence or show of violence 
and a Railway Company who accepts goods in carri-. 
agesin accordance-with Risk Note Form B cannot 
therefore, successfully plead that there was a robberv 
from a running train, merely by giving proof of the 


fact that the goods were on the train at one par- e 


ticular station in asealed van; and subsequently at 
a later station were missing from the van, the evi- 
dence of theft being provided by the fact that the 
seals were broken. [p. 844) col. 2] ` ; : 
| Bindraban- y. G. I: P, Railway Company (2),fol- 
lowed. ; Me ee. 

If wilful neglect on the part ofthe Railway Com- 
pany is proved, it is for the Railway Company to 


show that it took sufficient precautions which would 
‘prevent or avert the consequences’ of such neglect, 


[ibid.] at 
, -Appeal against the decree of the District, 
Judge, Saugor, dated the 22nd March, 1996. 
in Civil Appen No 4 of 1920. e 
Mr. N. G. Bose,-R..B., for the Appel] 
. Mr. P. Lobo, for the Respondenk Pi 


xc) 


844 


UDGMENT.—In para. 1 (g) of 
gear et statement filed by the plaintiffs 
after remand they stated:— $ 

“That the defendant Company kn8wing 
full well that thefts were frequent at 
Bhusawal and atother stations between 
Nardgaon and Bhusawal, should have taken 
special precaution to put sound locks to 
the waggon, which the defendant Company 

iled to do.” =| 
The allegation as to the frequency of the 
thefts was not denied by the defendant, 
All that was said was that locking of 
waggons was not practicable and was not 
sufficient asa precaution against running 
train thefts since in severalcases even locks 
were broken in such thefts. ; 

That there were frequent thefts as stated 
by the plaintiffs must be taken tobe ad- 
mitted. That being so, it must be held 
that there was wilful neglect on the part 
of the Railway in sending goods in waggons 
sealed with paper, string and. wax which 
had to travel’ long distances, often to 
glow down, and make frequent stops at 


stations and sidings: Bengal & North-_ 


tern Railway Co., v. Haji Mutsaddi (1) 
an Bindrabon y. G. I. P. Railway Company 


The defendant pleaded a “running train 
theft” under circumstances similar tothose 
in the latter of the two Gases: cited above. 
The facts pleaded are that the train carrying 
the goods reached Mbasawad which is to 


. the westof Bhusawal at 9 o'clock on the 


evening of the 24th December, 1920, and re- 
mained there until 10-45 P. M. 
left for Bhusawal which place it reached 
at 12-50 a.m. on the 25th December. The 
seal on one side ofthe waggon which had 
contained the missing bales was intact 
at Mhasawad and found broken at Bhusa- 
wal. The doors of the waggon were found 
elosed and the two balesin question miss- 
ing. The theft is thus alleged to have 
taken place while the train was running 
to Bhusawal after leaving Mhasawad. 
The goods were consigned under Risk 
Note B and the defendant relies for exemp- 
tion from liability upon the proviso at the 
end of the Risk Note stating that the 


term ‘wilful neglect” will not be held 


to include robbery froma running train, 


Merely upon proof ‘of the facts pleaded 


the defendant cannot successfully plead ; 


Ind. Cas, 180; 7 A. L. J. 833. l 
6 46 Ind.’ Oas, 1039; 24'A, Li. J. 825; A. 1. R. 1925 
Al. 369. aa 


BATOOLAL 9, 6, I. P, RY, 00., BOMBAY, 


M. when it 
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tat there wasa robbery from a runnin 
train, the word ‘robbery’ meaning not 
simple theft, but thefts accompanied by 
violence or show of violence: see Bindra- 
ban v. G. I. P. Railway Company (2), 
in which the reference to the Full 
Bench was ‘in the following terms and 
answered in the negative: — 

“Whether a Railway Company who 
accepts goods for carriagein accordance with 
Risk Note Form B can successfully plead 
that there was a robbery from a, running: 
train merely by giving proof of the fact. 
that the goods were on the train at-one 
particular station in a. sealed van, and 
subsequently ata later station were miss- 
ing from the van, the evidénce of theft 
being provided by the fact that the seals 
were, broken. Given those conditions are 
the Railway Companies. covered by the 
exception of robbery from a running 
train?” i 

That the question of the practicability or 
impracticability of providing locks on all 
Railway waggons is irrelevant has been 
shown in the judgment of Ashworth, J. 
in the above case. Inany case it gould 
not have been impracticable to lock the 
waggons for Dwarkanath (D. W. No. 5) 
admits that the Railway has started locking 
waggons asa preventive measure and all 
loaded waggons are now generally locked. 

Wilful neglect as above having been 
proved, it was forthe defendant to show 
that it took other sufficisnt precautions 
which would prevent or avert the conse- 
quences of such neglect. This has not been 
proved. 

As no question was raised in the lower 
Appellate Court regarding tha amount of 
the damages, 1 set aside the -decree of the 
lower Appellate Oourt and restore that of 
the trial Oourt. Costs in this and the 
lower Appellate Oourt, will be paid by the 
defendant. i i 

G. R. D. 

A, N. A. 


Decree set aside. 


t 
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OUDH CHIEF COURT, 
APPLIOATION ‘No. 48 ur 1Y27. 
October 24, 1927. 
Present :—Mr. Justice Raza. 
Thakur NIRBHAI SINGH— 
APPLICANT 
versus 


HONOMAN SINGH—Opfosite Party. 
Provincial Small Cause Courts Act (IX of 1887), 8. 
23—Decision of Small Cause Court—Revision—Inter- 
ference. 


Where a Judge of the Small Cause Court has — 


applied his mind to the decision of the case carefully 
his finding cannot be questioned in revision. 

-The revisional powers under s. 25 of the Provincial 
Small Cause Courts Act are only exercisable where it 
appears that some substantial injusticetoa party to 
- the ligitation has directly resulted from a material 
misapplication or misapprehension of law, or from 
& material error in procedure. 

Application for recovery of the order of 
the Sub Judge as Judgeof Smiall Cause 
Oourt, Fyzabad, dated the 12th Septem- 
ber, 1927. 

Mr. St. George Jackson, for the Appli- 
cant, 

JUDGMENT .—I have heard the appli- 
cant'’s ledrned Counsel. In my opinion 
there is no substance in this revision. 
find that the learned Judge had decided 
thé case very carefully. As pointed out 
in the case of Muhammad Bakar v. Bahal 
Singh. (1) s. 25 cf the Provincial Small 
Cause Courts Act .was not intended to 
givein effect a right of appeal in all Small 
Cause Court cases either on law or fact. 
The revisional powers given by that sec- 


tion areonly exercisable where it appears . 


that some substantial injustice toa party 
to the litigation has directly resulted from. 
&: material misapplication or misappre- 


hension of law, or from a material error - 


in procedure. See also Alt Khan v, Kuer 
Lal (2). As the Judge had applied his 
mind tothe decision of the case carefully, 
his finding must be accepted and cannot 
be questioned in revision. The application, 
therefore, fails and must be dismissed. I 
dismiss the application. 
G, H, Application dismissed. 

my 13 A. 277; A. W.N. (1891) 80; 7 Ind. Dec. (N. B.) 


(2) 93 Ind, Cas. 912; 30. W. N. 228; A. I. R.1926- 


Oudh 519; 13 O. L, J. 641, ` 


A 
e 


MUTHUSWAMI GODNDAN P. PALANI GOUNDAN, 


845 
MADRAS HIGH COURT. 
Sgconp Orvit APPEALS Nos. 869 anv 870 
-OF 1924, . 


March 30, 1927. . . 
Present :—Mr. Justige Wallace. 


, MUTHUSWAMI GOUNDAN—PLAINTIFF 


—APPELLANT 
VETSUS 4 
PALANIGOUNDAN AND 0THERS— 


l DEFENDANTS —RESPONDENT3. 

Hindu Law--J oint family—Alienation by member 
of joint family, for no consideration—Other members 
of family, right of, to recover alienor’s share. . 

-When a member of a joint Hindu family hag 
purported to sell his share to a stranger, even 
though he does not himself plead that the transfer 
was notasale or that it was:for no consideration, it 
is open to the other members of the family to put 
forward such pleas and prove that there wasno sale 
or no consideration for the sale, and thus retain that 
property for the members of the joint family, includ- 
ing the member who professed to sell it. [p. 846, col. 


The right of a co-parcener of a joint Hindu family 
to sell his share is not an unrestricted right. It is 
restricted to a right to sell for valuable consideration 
$ is not allowed to make a gift of it. [p. 845, cols, 

. Second appeal against the decrees of 
the Court of the First Additional Subordi- 
nate Judge, Coimbatore, in A. S. Nos, 44 and 
63 of 1923 (A. S. Nos, 13 and 78 of 1923 on 
the file of the District Court, Ooimbatore) 
preferred respectively against those 
of the Oourt ofthe District Munsif, Dhara- 
puram,in O. 8. Nos. 544 and 059 of 1991, 

Mr. T. M. Krishnaswami Ayyar, fof the 
Appellant. -` a 

Messrs. K. Ramaswami Goundar and K., 
Periaswamt Goundar, for the Respondents, 


JUDGMENT .—These.two appeals are 
from judgments in connected suits. The 
facts necessary for the disposal of those 
appeals are as follows:—One Palani Goun- 
dan was the father of one Kavundai Goun- 
dan who isthe 5th defendant in O, 8. Nos. 
559 of 1921. Hissons are defendants Nos. 6 
to 8. Fifth defendant sold certain family 
property under Ex. B to defendants Nos. 1-4, ° 


who;.in their turn, sold it to the plaintiff 
under Ex. O. The sale covered S items. 


Plaintiff claimed that they were all the 5th 
defendant's properties at the time of the 
sale by him to defendants Nos, 1-4 that the 
Sth defendant had separated from his femi- 
ly and ‘had got items Nos. 1-4-and 8 for hig 
share and that as regards Nos.:5,6and 7 they 
were his self-acquisition. The. contest in 
the suits ranged round the queation whe- 
ther Palani Goundan was stil] joint with the. 
5th defendant and his sons, and whethey 
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items Nos.5, 6 and7 were theself-acquisitions 
of the 5th defendant. The lower AppebPlate 
Court has decided that there was no parti- 
tion between Palani Goundan and his sons 
and that items Nos.°5, 6 and 7 are part of the. 
joint family property. These findings must’ 
be accepted in second appeal. 

The connected suit was by Palani Goun- 
dan to declare that the sales of joint family 
property under Exs. Band O did not bind 
him, afd the judgmentsin that suit follow- 
ed the judgment in the other. l 
'- In this Court the appellant in both 
appeals is the same, namely, the pur- 
chasa under Ex.. O. In both suits. 
Koundai Goundan the vendor under Ex, B 
remained ex parte. The contention here 
is that the lower Appellate Court ought’ 
not to have dismissed the appellant's claim 
in toto but should have held that the trans- 
fer of Koundai Goundan's own share in the | 
joint family property to him was valid, it 
not having been contested by Koundai 
Goundan himself; that the other members 
of the- joint family have no right to ques- 
tion that transfer, and that-the lower Appel-. 

- late. Courtought, therefore, to have given the 
plaintiff a decree that the transfer of that. 
share to him was valid and binding on the ` 
rest of the joint family, ` ; 

Both the lower Courts concur that the. 
sale under Ex. B by 5th defendant to de-; 
fendants Nos, 1-4was a nominal transaction, : 
The lower Appellate Court held that the. 
plaintiff also paid no consideration under 
Ex. C, the first Court held that the sale: 
under Ex.O was fora grossly. inadequate 
ednsideration but did not give a finding. 
thatit was nominal. The plea that these 
gales were nominal was, of course, not taken ' 
by Koundai Goundan himself sincehe was 
exparte, but they were taken by the other 
members of the joint family. | 

‘The general point for consideration is 
whether, when a member. of a joint Hindu’ 
family has purported to sell his share to a: 
stranger and does not himself plead that 
the transfer was not a sale or that it was for ` 
no consideration, itisopen tothe other mem- 
bers of the family to put forward such 

‘Pleas and prove that there was no sale or no 
consideration for the sale, and- thus retain’ 
that property for the membersof the joint. 
family, including the member who profess- 
ed to selit? | Ne ri 

` The right of &co-parcener of a joint fami- 
ly tosell his share is admitted by the law ` 
in this Presidency but itisnotan unrestrict~ 


MUTHUSWAMI,GOUNDAN V. PALANI GOUNDAN, 


TE 6 Ag. 
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ed might. It isrestrieted toa right to sell 
for valuable consideration. He is notallow- 
ed to make a gift ofit. This.law is; found- 
ed ona rule ofequity whereby a purchaser 
for value is to be allowed to stand in: his 
vendor's shoes: Suraj Bunsi Koer v, &Sheo 
Persad Singh (1) Privy Council decision and 
the Madras Fall Bench Aiyyagari Venkata- 
ramayya v. Atyyagart Ramayya (2). It 
follows from this, I think, that the mere 
assertion by an alienating co-parcener that 
he has sold his share for valuable considera- 
tion is not conclusion of that fact. Other- 
wise, he might easily evade the law by 
styling asa sale what was in fact a gift. 
The fact thatthe sale is valid only if it is 
for valuable consideration carries with it as 
a:corollary that the sale must be a real 
genuine sale, and that mere word of -the 
alienor-is not the deciding factor on that 
point; Rottala Runganatham Chetty v. Fulicat 
Ramasami Chetti (3). The Privy Oouncil 
decision inAchal Ram v. Kazin Husain 
Khan (4) hasbeen cited by the appellant, 


-buta study of that case shows that the 


challenge to the sale-deed which was re- 
pelled by the Privy Oouncil did not come 
from the co-parcener of the alienor at afl, 
so that the case does not help. The ruling 
in Vadivalam Pillay'v. Natasam Pillay (5) 
does not; in my opinion, carry the general 
principleany further. It in fact re-iterates 
the proposition’ that such sales ‘are only - 
binding when they are for valuable con- 
sideration, < 

“It follows that it is open to the other 
members to aver and prove that an aliena- 
tion by aco-parcener was not a sale for 
valuable consideration but was to all in- 
tents and purposes a gift. I think, there- 
fore, that in spite of the fact that the 5th 
defendant did not himself challenge Ex. B. 
it was opento the other members of the 
joint family to doso, and that if they were 
able to prove, a3 they have proved, to the 
satisfaction of the Court which is the final - 
arbiter on this question of fact, that the 
sale Ex. B, was nominal, thatsale must be 
held to be wholly nominal and will not 
suffice to transfer even the share of the 


(D 50.148 at p. 166; 6 L A. 88;4 Sar. P.O. J. 1; 
3 Suth. P.O. J. 589; 40. L. R. 226; 2 Shome L.R. 
242; 2 Ind. Dec. (N. 8.) 705 (P. Q.). 

(2) 25 M. 690 (F. B.). 

3) 27 M. 162 at p. 166. 

‘7 27 A. 271 at p. 289; 15 M. L.J. 1%; 8 Sar. P. O. 
J. 772; 9 0. W. N. 477; 8 O. O. 155; 321. A. 113 (P. O), 

(5) 16 Ind. Cas. 835; 37 M. 435 at p. 437; 12 M, L, 
T. 192; 23 M. L. J, 250; (1912) M, W N. 851, 
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alienor himself. The sale, therefore, by 


the 5th defendant was not a sale for valu-' 


able consideration and, therefore, cannot be 
given any effect over joint family pro- 
perty. 1 can, therefore, ses no reason to 
interfere and dismiss both these appeals 
with costs. ` . 

“Note. Thisjudgment does not direct, and 
is notintended todirect whether the plaintiff 
is entitled to a charge on the property to 


the extent of Rs. 1,000 said to have been’ 


paid by him towards the mortgage-decree: 
As the alleged payment. was made after the 
suit was filed, the matter, cannot properly 
be disposed ofin the suit. Plaintiff is at 


Gl 
5 


So A roo am oao : aor 
KHETU RAM Vv. HARPHOOL. - 


liberty to take such action as he is advised: 


to do, to establish this claim. 
V.N.V. Appeals dismissed. 
A N.A, 
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LAHORE HIGH COURT. `: 


= 


~ Ssoonp Olvin APPEAL No. 918 o¥ 1927. E 


2. le 


Septemberj21, 1927. © «°°? l 
Present:—Mr. Justice Jai Lal. : - 
.e KHETU RAM minor TAKOUGH 


LACHHMAN DAS— PLAINTIFF— APrELL ANT 


VETSUS 

“HARPHOOL minos THrOUGA Musammat 

_ GOGHRI —DEFENDANT— RESPONDENT. 

Evidence Act (I of 1872), ss. 21, 102—Admission in 
document, effect of, on representative of exerutant— 
Execution of document proved—Burden of proof of 
consideration. PES y 

‘The representative of the original executant of a 
documentisas much bound by an admission made 
therein as the executant himiself. Therefore, when the 


r 


execution of.a document is admitted-,or "proved the 


burden of proving want of . consideration in respect 


thereof and as recited'therein” lies on the person who” 


denies the same even. though such* person is not tle 
original executant. but only his -representativé. [p. 
847, col. 2; p. 848, col. 1.]. Ge oe de 

- Ram Chand v. Chhunun Mal (1), applied. 


‘Second appeal from ‘the decree of the 


Additional. District Judge,’ Karnal, dated. 


the 9th February, 1927, affirming that of 


the Additional Subordinate Judge, Fourth ` 


Olass, Karnal, dated the 2nd October, 1925. 


“Mr, Shamair Chand, for the Appellant. 
: Mr. N. C. Mehra, for the Respondent. 


-JUDGMENT.—This second appeal is 
directed against the decreé of the Addi- 
tional District Judge of Karnal who, affirm- 
ing the`. decree of the Additional Subordi- 
nate Judge, Fourth Class, Karnal, dismissed 
the plaintif’s euit, The suit was based on a 
bond alleged to'have been executed by the 


: e 
847 
defendant's father in favour of the plaintiff's 
father, both the original parties to the 
transaction having admittedly died before 
the gate of thesuit. The defendant denied 
the execution of the borfdeor the receipt of 
consideration in respect thereof and put the 
plaintiff to the proof of both, 

The trial Court framed an issae which 
runs as follows:— i 

“Did the defendant's father execute the 
bond in suit for consideration and what was 
the rate of interest agreed to be paid?” 

The burden of thi8 issue was placed on 
the plaintiff. After discussing the evidence 
produced ‘by the parties the trial Court 
decided this issue against the plaintiff 
without giving any definite finding whether. 
it held the execution ofthe bond proved 
or not. l I SEG, 

The District Judge on. appeal has held 
that the bond was executed by the defend- 
ant’s father, but he has arrived atthe con- 
Glugsion that payment of consideration in 
respect ‘thereof to the.defendant’s father. 
had not been proved. Ram Chand v. Chhunun 
Mal (1), which is a judgment ofa Full Bench 
of this Court and in which it has been held . 
that-when the execution of a document is 
admitted or proved the burden of proving 
want of consideration in respect thereof and 
as recited therein lies on the person who 
denies the same, was cited before him, but 
it was held that that case was operative 
only as between the original parties to the ` 
document. Ae 

In my opinion there is no justification for 
limiting- the opération of that case in the 
nianner held by the'learned District Judge, 
Section 21 of the Indian : Evidence Act lays 
it down that-an admission made by a party 
is binding on him and also on his repre- 
sentatives... To the same effect are Behari 
Lalv.Makhdum Bakhsh (2) and Bakhshi Ram 
v. Liladhar (3). The ratio decidendi of Ram 
Chand v. Chhunun, Mal (1) is-thata per- 
son who signs an acknowledgment for 
any-liability must be deemed to have ad- 
mitted that liability and consequently that 
the burden of proving that such liability 
did not exist at the time when he signecefor 
itis on. him. Interpreting this judgment 
along with s.21 of the Indian Evidence. 
Act it is- quite clear that the representative 
of the original executant of a document is ag 


' (1) 88 Ind. Oas. 301; 6 Lah. 470; 2 Lah. Cas, 85: 
Į. R. 1925 Lah. 471; 7 Lah. L, J. 606; 26 P. L, R. 369, 
~ (2) 18 Ind.-Cas. 744; 35-A., 194;. 11 A. L. J, 221, ` 

(3) 21 Ind, Oas, 619; 35 A, 353; 11 A-L, 4,371, 
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much bound: by the admissions made therein 
as the executant himself. That being, so 
it is clear that the harden of proving the 
Consideration for the bond in suit was 
wrongly placed on the plaintiffs. s 
It was then contended by the Counsel 
for the appellant that the parties having 
produged the whole of the evidence there 
was no necessity for a remand in order 
to enable the defendant to prove want 
of consjderation, but having regard to the 
fact that both the parties to this litigation 
are minors and the suit is not between 
the original parties to the transaction but 
between their representatives, | consider 
that it isonly fair that there should be a 
re-trial of the issue as to consideration, the 
burden of proving want of whereof must be 
on the defendant. 

I remand the case to the learned District 
Judge under O. XLI, r. 25 with direction 
to record the parties’ evidence on the 
question of consideration of the bond in 
suit, and to submit a report to this Court 
within three months after which the parties 
will have ten days for objections. It will 
be open to the District Judgeto have the 
evidence recorded by the trial Court if he 
considers such a course necessary. 

R. L. . Case remanded, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Cryiu REVISION APPLICATIONS Nos. 45 AND 83 
oF 1926. 
July 20, 1927. 
Present :—Mr. Percival, J. O. and Mr. 
Aston, A. J. O. 
Tar ASIATIO PETROLEUM Oo., Lrp.— | 
APPLICANTS 
versus 


ANANDSING MOTASING AND ANOTHER— ` 


OPPONENTS. 


` Provincial Small Cause Courts Act (IX of 1887), 


Sch. II, Art. 81—Suit for accounts—Tests. 

Whether a particular suit is for an account or on 
an aecount within the meaning of Art. 31 of Sch. II 
of the Provincial Small Cause Oourts Act must be 
determined with reference to the facts of each case, 
[p. 849, col. 2.) 

A suit 


imply be d : 
Ka A the amount due or because a claim with 


regard to certain specific items omitted from an 
account has to be exagined. [ibid.] 
ansraj v. Ratni (8) and Sankara Reddy v. Errama 


H 
Reddi (3), relied-upon, 


is not necessarily a suit for an account. 
cause accounts have to be looked into to, 


4 4 . : P 3 s : : 
ASIATIO PETROLEUM GO., LTD, V. ANANDSING MOTASING. [105 I. ©. 1927] 
` e vai || 


Application to-revise the order’ of the 
Judge of Small Cause Court directing 
plaint to be returned for presentation to 
the proper Court and also reference by 
Mr. Percival, J? O., under O. XLVI, r. 7, 
Civil Procedure Code. 

Mr. T. G. Elphinston, for thesA pplicants., 

Mr. Thawerdas Isardas, for the Op- 


ponents. l 
JUDGMENT. 

Aston, A.J. C.—This is an applica- 
tion for the revision of an order and decree 
of the learned Judge ofthe Small Cause 
Court, dated the 5th of March, 1926, re- 
turning the plaint in Suit No. 4356 of 
1¥25 for presentation to the proper Court. 

The learned Judicial Oommissicner in 
the exercise of District Court jurisdiction 
has also submitted the case to this Court 
under O, XLVI, r. 7, Civil Procedure Code, 
for revision of the order. 

The plaintiffs are an oil company known 
as Asiatic Petroleum Co. On the 24th 
of July, 1923, they entered into an agree- 
ment with the defendants Anandsing 
Motasing and Kartarsing Sohanlal where- 
by it was agreed that the defendants 
would act as agents ofthe Asiatic Petro- 
leum Oo. Thedéfendants were to sell 
kerosine and other products of petroleum 
and under the agreement they had to 
submit daily account, monthly account 
and the monthly stock and property 
account to the Asiatic Petroleum Co. The 
agency. terminated in . April, 1924. The 
defendants had rendered an account for 
the monthof March but had omitted to. 
carry forward a balance due to the Asiatic 
Petroleum Uo. for the preceding month, 
According to the plaintiffs, the defendants 
had failed to account for a few specific 
items, namely, .oil worth Rs, 25-150, ten 
shell cases and five Units Rising Sun 
for the value of Rs, 125-10 0 and in giving 
over charge they delivered short 640 empty 
drums which the plaintifis valued at 
Rs. 640. There were . also arithmetical 
errors and the plaintiffs gave the defend- 
ants credit for commission, leakage and 
interest on their deposits. After giving 
the defendants a credit for the.sum of 
Rs. 5,000 deposited with the plaintiffs, 
the plaintiffs sued forthe balance alleged 
to have been due to them of Rs. 679-0-11. 

The learned Small Cause Court Judge 
returned the plaint being of opjnion. that 
the jurisdiction of the Small.Cause Oourt 
was excepted under Art, 81 of the Pros 


e 
1071. O. 1927] 
vincial Small Cause Courts Act.e 
was of the opinion ‘that no final account 
of the agency had been rendered, that it 


was not possible to find the actual sum. 


due to the plaintiffs without going to the 
whole account, investigating the defend- 
ants’ counter- claim and the expenses in- 
curred by them in respect of them and that 
the suit was thus in the nature of a suit 
for accounts. ; 

The learned Judicial Commissioner con- 
sidered that the lower Court seriously 
erred in holding that. the defendants-had 
_ not rendered a final account and that it 
was not possible to find the actualsum due 
to the plaintiffs without going into the 
whole account. . 

I am of opinion that the view expressed 


by the learned Judicial Commissioner ° 


was correct, 
- A number of cases have been cited 
before usin the course of the arguments. 
These ‘cases ‘are of a somewhat conflicting 
nature. On the one hand, it has been 
laid down that a suit should not be deemed 
“8 suit for an account when the’ plaint 

Te not so describe it, Malaya Pillai 
Nadan v. Venganan Chetty (1); that the 
question must be considered on the frame 
of the plaintiffs suit irrespective of the 
allegations in the written statement, Rajiva 
' Narayan Sahay v. Kirat Narayan Singh 
(2). Again the question must be determin- 
ed by the allegations contained inthe plaint; 
Sankara Reddy v. Errama Reddi (3). 

‘On the other. hand in Mariappa Nadan 
v. Arunachalam Chetty (4) Madras High 
Court has held that if to grant relief it is 
necessary to take accounts, themere fact 
that the plaintiff puts the money value ‘on 
his claim does not take the suit out of the 
category of a suit for an account. 

I am of opinion that the three cases 
first cited err on the side of allowing too 
great a latitude to the plaintiff in determin- 
ing the Court to which he must apply for 
relief. If the frame of the suit alone 
determines jurisdiction, it would be possible 
for a plaintiff to utilize the jurisdiction pro- 
- vided by the Small Cause Courts Act and 
obtain relief though his suit were virtually 
á suit for an account against an agent, by 
framing his: plaint in such a way .as to 


(1 24 Ind. Oas, 764; 1 L. W. 180. 7 
2) 43 Ind. Cas. 755; 4 P.. L. W. 70; (1918) Pat. 55; 3 
P, L. J. 423. 

3) 4 Ind. Cas. 618: 19 M. L. J. 1 

ty 33 Ind, Oas. 16; èL, W, 143 (1916) | M, 4 N. 


109, 
94 


$- 


ASIATIC PATROLEU M. OO. LTD. V, ANANDSING MOTASING. 
He . 


over charge the defendants have 


Mw 
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make it appear that. he was making a 
claim . for a definite sum of money. < On 
the. other hand, it is settled.law and it has 
ben conceded ‘by the ə respondent that a 
suit for an account within Art. 31 of 
the Provincial Small Cause Courts Act does 
not mean every case in which aqcounts 
have to be looked into in order to ascertain 
the amount due.’. Still less is the jurisdic- 
tion of the Small Cause Court’ oysted by 


the mere fact that the defendant -chooses. 


to allege’ that theesuit is a suitfor an 
account; cf: Konduru Runga Reddi v, 
Subbiah Setty (5); Muhammad Said v. Tiddoo 
Mal (6) andKshetra Nath Bhuniya v. Kalt 
Dasi Dasi (7). Ithink each case must be 
considered onits‘own merits for it is difficult 
to lay down a general rule, what isa suit 
which comes within the Art. 3i and 
what suit lies outside the scope of that 
Article. 


In the present case, it is clear that the 
defendants have “been. rendering accounts 
and they have rendered an account on 
which the plaintiffs rely. Apart from a 
few specific items allegéd to have been 
omitted all that they claim is that in giving 
not 
accounted for a certain number of drums 


-shown to have been delivered to them in 


theirown account. It has been held that 
a suit is not necessarily a suit’ for an 
account simply because a claim with 
regard to certain specific items omitted 
from an account must be examined. cf. 
Hansraj v. Ratni (8) and Sankara Reddy v, 
Errama Reddi (3). 

Taking all the circumstances into. con- 
sideration, we are of opinion that- the 
present suit is nota suit for an account 


although accounts may have to be ex- - 


amined. 
We, therefore, set aside the order of the 


learned Small Cause Oourt’ Judge and, 
direct the plaint to be returned to that 
Oourt. 
= The applicants to have costs of: this 
application and of the application to the 
learned Judicial Ocommissioner-° under 
O. XLVI, r. 7, Civil Procedure Code. | 
Percival, J. C.—I agree, 
PLB. A Applicaton allowed, 


(5) 28 M. 394, 
19 4l Ind. Oas. 46; 34 P, R. 1917; 109 P. W. zt 


60 41 Ind. Cas. 929; 21 0. W, N. 784; 27 0. L. J 
-(8) 27 A. 200;.A, W, N. (1904) 227, 


af 


“while Musammat Resham Jan obtained a. 


bis 7 
. LAHORE HIGH COURT, 

* Sgconp CIVIL APPEAL No. 107z oF 1937, 

Ae September 20, 1927, 

"| | Present:—Mr.,Justice Addison. ° 
GUL HASSAN—+-PLaintirr—APPELLANt 

a os versus 

Musammat RESHAM JAN. AND oTHERS— 
: * DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), $. 11—Res 
judicata— Cross-suits—Two decrees—Appeal against 
decree in eone surt without appealing from decree in 


Gross-suit— Finding in latter suit, whether operates as res 
judicata. ; 


6 
G filed a suit for restitution of conjugal rights 
against k. A, in exercise of her right of option of 


and decreed that of R disposing of both the suits by 
one and the same judgment. Two separato decrees 


were prepared and G filed an ‘appeal against the" 
preferred none, 


decree in his own suit 
against the decree in R's suit : 
: Held, that the finding inthe suit by R did not 


but 


operate as res judicata either under s. 1], Civil Pro- 


cedure Code, or under the general principles ofthe 
law of res judicata. , 


Lachhmi v. Bhulli (1), applied. >~ - 
Second appeal from a decree of “the 


- District Judge, Rawalpindi, dated the 19th 
January, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Class, Rawalpindi, : 


dated the 3lat August, 1926. 
Mr. Shamair Chand, for the Appellant, 
“Mr. Aziz Ahmad, for the Respondents, 


” JUDGMENT.—Gul Hassan sued 


Musammat Resham Jan for restitution of ` 
conjugal rights and joined other defend- ' 


ants against whom he claimed an injune- 
tion that they should not prevent his wife 


. returning to.him. Musammat Resham Jan’ 


pleaded that she had a right to exercise 


the option of puberty. Gul Hassan’s suit was ° 


instituted on the 13th January, 1926. On 


the lst of February, 1926, Musammat Resham. 


Jan brought a counter-suit against Gul 


Hassan for a declaration that she was not. 
Both suits were tried together, 
¢he principal issue being whether Musam- 


his wife. 


mat Resham Jan had a right to exercise 
the option of puberty. This issue was: 
decided by the Subordinate Judge in favour 
of Musammat Resham Jan. The suit of 
Gal Hassan was, accordingly dismissed 


-decree, declaring that she was ‘not Gul 


‘by. one judgment. 


Hassan’s wife. Both suits were decided 


Gul Hassan appealed 
to the District Judge against -the decree 
in his own suite but preferred no appeal 
against the decree in Musammat Resham 
Jan'a suit, > | Eaa 


GUL HASSAN V, RESHAM JAN. 


. ed Gul Hassan’s appeal. 


“ [105 I. O. 1027) 


Fotlowing the older rulings of this 
Court, the learned District Judge held 
that, as both decrees had not been appeal- 


‘ed, the question® as to whether there was 


a valid subsisting marriage was res judi- 
cata between the parties by virtue of the 
unappealed decfee. He, therefore, djsmiss- 
Against this deci- 
sion he has-preferred this second appeal. 
Since the date of the judgment of the 
learned District Judge there has been a 
Full Bench decision on this question. It 
was held by the Full Bench that the 


puberty, filed a counter-suit for.declaration that she h hearing of- an appeal | like the present was 


was not the wife of G. The Court dismissed G's suit ` 


not res judicata either by the provisions of 
s. ll of the Code of Civil Procedure or by 
the general principles of res judicata or by 
the fact that the appellant had left out- 
standing against him a decree with which 
the decree sought by him to be obtained 
in the appeal would be in direct conflict: 
see Lachmi v. Bhulli (1). 

It appears to me that there is no distinc- 


` tion between the case now before me and 
. the case before the Full Bench. It was, 


however, contended on behalfof the re- . 
spondent that there was a distinction,in that 
the judgment and decree outstanding 
against the present appellant amounted to 


conclusive proof of what was contained in 


that judgment and decree by virtue of s. 41 
of the Indian Evidence Act. It must be 
pointed out that there was only one judg- 
ment in the two suits- and - Gul 
Hassan has appealed against the decision 
contained in that judgment. There were, 
however, two decrees.’ I can see no force 
in this contention as the finding of- the 
Full Bench amounts to this, that the decree 
passed in appeal would override also the 
outstanding decree:.not appealed against. 
The judgment in the appeal would also be 
a judgment in rem and the decree follow- 
ing it would displace the other decree. | 
For these reasons I accept this appeal 
and, setting aside the order of the District 
Judge, direct him to proceed with the 
hearing of the appealon the merits. The 
Court-fee. in this Court will be refunded, 
other costs will abide the event. 
R.L, -Appeal accepted. 


A. N. A. 
(1) 104 Ind, Cas, 849; 8 Lah. 384; A, I. R, 1927- Lah, 
89, 


e t 
r ~e 
- e@ b 
`~ 6 E 


[10541, O. 1927] JATINDRA Nata MUKARANEU, SURADHANT pjet, | | 
i Bhagwan Singh v. Bhagwan Singh (2) 


ALLAHABAD HIGH COUR. 
Seconv Crvin APPEAL No. 684 or 1927. > 
| _ duly 14, 1927. . 
Present:—-Mr. Justice Sulaiman and Mr. 
Justice Iqbal Ahmad.. i 
GOPI NATH—PLAINTIFF—APPELLANT 
, versus ° - 
Musammat KISHNI AND OTHERS— 
DEFENDANTS — RESPONDENTS. 
Hindu Law—Adoption—Performance of upanayana, 


whether bar to adoption—Datiaka Mimamsa, value of. . 


The performance of the upanay ana ceremony is an 
absolute bar to adoption. ; ee 
Ganga Sahaiv. Lekhraj Singh (1), followed. 
The Dattaka Mimamsa is a treatise of high authority 
in the Benares School. 
- Second 
Additional Judge, Agra, dated the 14th Feb- 
ruary, 1927, 
Mr. N. P. Asthana, for the Appellant. 
JUDGMENT.—Only two points have 
been raised in this appeal. The first is 
that even if Gopi Nath was not a validly 
adopted son, he was entitled to succeed 
under the Will. We are unable to accept 
‘this contention, for we are of opinion that 
the view taken by the Oourts below as 
regards the true interpretation ofthe Will 
-is*correct. It was clearly intended that 
the property would goto Gopi Nathif he 
were duly adopted. 
The next contention is that the view of 
the Courts below that the adoption was 
invalid because it took place after the 


performance of the janeo ceremony of Gopi’ - 


Nath is not sound. Itis urged that this 
view is based on a passage in Kalika Puran 


which has been considered as spurious . 


by some jurists. The learned Advocate for 
the appellant admits that the authority in 
the case of Ganga Sahai v, Lekhraj Singh 
1) is against him. But he cites a passage 
from Dr. Sarkar’s Tagore Law Lectures, 
1888, pages 362 and 363 (2nd Edition), where 
the ruling of this Court has been criticiz-., 
ed. We are wholly unable to accept the 
appellant’s, contention, The view of the 
law laid down in the case of Ganga Sahai 
v. Lekhraj Singh <L) has prevailed for a 
long number of years in this Oourt and we 
are bound to follow it.” We ‘may further 
point out that the view is not necessarily 
based on the passage in Kalika Puran which 
has been disputed. The Vattaka Mimamsa; 


which is a treatise of high. authority in. 


the- Benares School, has been” recognized 
by the Privy Council+as having acquired 
by long acceptance an independent authority: 


(1) 9 A, 253; 5 Ind, Deo, (x, 8:804, - 


the: 
. (the janeo ceremony) is „an absolute bar 
We accordingly dis- e ` 
“miss the appeal under O. XL1, r. 11, Oivil. 


appeal from a decree of the. 
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Even according to the Dittaka Mimamsa 
performance of the upanayana 


to the adoption. 


Procedure Code. ə ; 
A. N. A. í Appeal dissmissed. 
(2) 21 A. 412 at p. 419; 1 Bom. L. R. 311; 3 0. W. N, 

454; 26 I. A. 153; 7 Sar. P. O. J. 474; 9 Ind. Dee, 

(N. s.) 971 (P.O) . % - > ne 


re 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Oxpgrs Nos. 1 ` 
AND 08 oF 1927, 

July 20, 1927. - 
Present:—Mr. Justice Page and ~ ` 
Mr. Justice Graham. >° ` 

JATINDRA NATH MUKERJEE anv -. | 

” .OTSERS—PETITIONERS—APPELLANTS ` 

; Be versus ` 2% 
SURADHANI DEBI AND ANOTHER ~ 

— RESPONDENTS. ~ Mo ate 
Practice—Adjournment of hearing—Application for 
adjournment on ground of illness—Summary dismisa 
sal of application, legality of. . - eee AK 
An application for adjournment of a case made by 
a party on the ground that he is too ill to attend 
cannot be summarily dismissed by a Court without: 


‘giving the applicant an opportunity of substantiat~ 


ing his allegation of illness. [p. 852, col. 1,] 
Appeais against the orders of the Addi- 
tional District Judge of Howrah, at Hooghly, 
dated the 13th of December, 1926. . 
Babu kupendra Kumar Mitter, Mr. ` 
Jyotindra Nath Batabyal and Babu. 
Dharmadas Set, for the Appetlants. .. ` 
Dr. 8, C. .Bysack and Babu Kalyan, 
Kumar Das Gupta, for the Respondents, _ - 
JUDGMENT. Sod 
Page, J.—Ihese appeals are against 
the two orders of the learned Additional 


District Judge of Howrah, dated the 13th of 
December, 1926. Two. appeals had ‘been 


preferred -to ‘the learned . Additional 


District Judge from an. order of the learn- 
ed Munsif of Howrah, dimissing certain 
objections by the appellant to the record- 
ing of a solenama, and dismissing., an 
application by the appellant to set aside ` 
the confirmation of a sale under O. XXI, 
r., 92. On the 2nd of December, 1926 
when the appeals were fixed for hearing 
the appellant was ill; an® the appeals 
were dismissed under O; XLI, r. 17, There- 
upon, the appellant preferred an’ applica- 
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of -obtaining the re-admission of each of 
these appeals. On the 13th Decemker 
the appellant filede 4 petition stating that 
e he- was suffering from malaria and kalaazar 
and was too ill to attend, and prayed for 
an adjournment, and there was already 
upon the file the certificate of a medical 


gentléman to the effect that he was suffering ` 


from ‘malaria, and was every ill and unable 
toattend. Now, ifit had been the fact that 
the learned District Judge had consider- 
ed the matter upon the’ merits, and had 
come to the conclusion that there was really 
nothing before him upon which hé could 
reasonably act, I should have been slow 
- to interfere with his order; but from the 


language which he used in his orders, ` 


passed on the 2nd of December and on the 
13th of December, I think that the learn- 
ed Additional District Judge acted in too 
summary a fashion. The conclusion at 
which -I arrive is that he was not dis- 
posed to hear applications for postpone- 
ments on account of illness on that day 
at all. That, as he himself stated, ninty-five 
per. cent. of the appeals were alleged not 
“to be ready because of illness, and the con- 
clusion at which I have arrived is that the 
learnéd Additional District Judge actéd too. 
summarily in the matter, What he ought 
- to: have donë was to have given the appel- 
lant an opportunity of substantiating his 
“application. Instead of that I- collect from 


she ordérs themselves that he summarily dis 


posed of the’ matter upon the ground that 
“there were too many applications for ad- 
journment on the score of illness. 
Farthese reasdnsI think that the order 
Gatinot stand, and that the cases should be 
gent back tò the learned Additional Dist- 
rict Judge of Howrah in order that he 
shall consider thé application of the appel- 
lant- in each case which hè has filed under 
Ov XLI; r. 19, aid othérwisée dispose of the 
appeals according to law. Costs will abide 
thë “évent, the hearing-fee being assessed 
. “At two gold mohurs in each Case. 
“Graham, J.—l agree that the orders 
' @afitiot be supported and that the appeals 
“Must be allowed. tae 
~~ aN A Appeals allowed. 


a aa > 
| GULAB CHAND Y, GULABSINGH. 
tion under O. XLI, r. 19, for the purpose © 


6 
[105 I. O. T927) 
NÅGPUR JUDICIAL COMMIS- 
l SIONER’S COURT. 
MISCELLANEOUS PETITION No. 12 or 1927, 
i August 12, 19z7. i 
Present :—Mr. Findlay, J. O. 
GULAB CHAND AND oTHERs—APPLICANTS 
— PLAINTIFFS — RESPONDENTS 
l VETSUS 
Rao GULABSINGH—DeErenpant— 
APPELLANT— NON-APPLIOANT, 


"Limitation Act (IX of 1908), s. 12 (2), Sch. I, Art. 179 
—Application for leave toappeal to Privy Council 


-—Time for obtaining copy of decree, whether can be 


excluded. 

Article 179 of the First Schedule to the Limitation 
Act cannot be read divorced from the imperative pro- 
visions ofs. 12 (2) of the Limitation Act and an applicant 
for leave to appeal tothe Privy Council is entitled to 
the exclusion of the time requisite for obtaining a copy 
of the decree under the section ifin support of the 
claim for such exclusion, a copy of the decree is filed 
by him with the application. [p. 853, col. 1.] 

Ram Sarup v. Jaswant Rai (1), Eastern Mortgage 

and Agency Co. Ltd. v. Purna Chandra Sarbagna (2) 
and Abdullah Hossain Chowdhury v. Ananda Chandra 
Roy (3), followed. 
_ Application for leave to appeal to Privy 
Council against. the decree passed by 
the Bench of this Court in First Appeal 
ae 103 of 1923, dated the 16th Decemhgr 
1926. 

Messrs. P. C. Dutt and S. K. Ghosh, for | 
the Applicants, oe 

Sir H. S. Gour, and Mr. W. R. Puranik, 
for the Non-Applicant. 

ORDER.—The amount orvalue of the 
subject-matter of the suit out of which this 
application for leave to appeal to His 
Majesty in Council arises is over ten 
thousand rupees and the amount or value 
of thé subject-matter in dispute in appeal 
to His Majesty in Council is also over ten 
thousand rupees. This Court did not 


affirm the dééision of the Court of first in- 


stance. The case, therefore; fulfils the re- 
quirements of B. 110 of the Civil Procedure 
Codë. 

But the non-dpplicant raises a question 


_of limitation. Only two dates are material 


to understand the relevancy of this objec- 
tion. The judgment of this Court was 
delivered on 16th December, 1926. The 
present petition for leave to appeal 


_ was filed on 28th March, 1927, i.e., on the 


102nd day. -As Art. 1790f Sch. I of the 
Limitation “Act prescribes a period of 
90 days for such a pétition, itis contended 
that the petition is barred by time by 
12 days. The applicants explain that the 
provisions of Art. 179 must be read sub- 


` ject to the provisions of 8. 12-(2) of the 


fid; 0. 1997) 


the provisions of s. 12 (2) of the Indian. 
Limitation Act. 

It is argued on behalf of the non-appli- 
cant that as the Oivil Procedure Oode 


does not lay down that a petition for leave . 


to appeal to the Privy Council to be valid, 
should be accompanied by a copy of the 
decree or judgment as in the case ofa 
memorandum of first or second appeal, 
the applicants are not entitled to any 
deduction on account of copying time. 


_ We think that question -of limitation 
must be decided with reference to the pro- 
visions of the Limitation Act alone and 
ngt of the Civil Procedure Code, as the 
‘validity of the petition for leave, for pur- 
poses of limitation, does not depend upon 
its validity, for purposes of the Civil 
Procedure Code. It, therefore, follows that 
Art. 179 cannot be read-divoreed from the 
imperative provisions of s. 12 (2) of the 
Limitation Act. In the majority of cases 
a petition for leave to appeal to His Majes- 
ty in Council is made within $0 days and 
so no question of limitatio ordinarily 
arises, but, if itis made after 90 days, the 
question of exclusion of copying time 
under s. 12 (2), becomes material. Since 
the Statute is clear, there is no need to look 
to the practice of the Court. But we are 
glad to state that the practice of our Court 
is in consonance withthe Statute. It is to 
‘treat such petitions presented after 90 days 
as not barred by time, ifin:support of the 
claim for exclusion of copying- time, the 
copy of the decree is filed by the appli- 
‘cant: cf. Syed Azizuddin v. Karamatullah 
‘Miscellaneous Petition No. 50-B of 1925, 
decided on 6th August, 1926) and Jaiwanti 
Bai v. Nath(Miscellaneous Petition No, 11-B - 
of 1927, decided on 10th August, 1 127). This 
view is in accord with that taken by the 
other High Courts in similar cases repòrt- 
edin Ram Sarup v. Jaswant Rai (1), East- 


(1) 31 Ind. Gas; 906; 38:A;-82; 13-A, L. J. 1114. 
í : 


-Te Met a 


ae 


judgment, as itdoes not directly arise in 
the cage before us. 
There is no substance in the argument 
ofthe learned Oounsgel for the -non-appli- 
cant-that whereas O. XLV, rr. 2 and 3, 
Civil Procedure Code, contemplate .a peti- 
„tion for.leays to appeal, s. 12 (2) of the 
“Limitation Act speaks of an application for 
‘leave to appeal, and that, consequently, 
B. 12 (2) of the Limitation Act does not help 
the applicant, -If this argument were to 
prevail, the position would be that the 
imitation prescribed-by Art. 179 of the 
‘Limitation Act would not govern the pett- 
‘tion for leave to appeal to Privy Council 
prescribed by O. XLV, rr. 2 and 3, and, 
therefore, there would be no bar of time. 


This is nothing but a quibble in-words, 


~ We, therefore, overrule the non-appli- 
eant's objection oa the point of limitation 
and direct that the certificate applied for 
shall issue. The non-applicant will. pay 
Rs. 50 as costs of this petition to the appli- 
cants. ri 
G. R.D, : 
A. N. A. Certificate issued, 
(2) 15 Ind. Oas. 497; 39 C. 510. . 
(3) 2Ł Ind. Oas. 273; 42 0.35; 18 O. W. N. 1066. 
. (4) 65 Ind. Oas. 88; 1 Pat. 423; 3 P. L. T. 289; (1922) - 
Pat.193; 4 U. P. L. R. (Pat.) 33; A. I. R. 1922 Pat. 255. 
(5) 99 Ind. Oas..691; 48 M. 939; 49 M.-L. J. 418; 22-L, 
W. 330; (1925) M. W. N 788; A. I. R.1925 Mad. 124l. 
a Oas. 897; 21 A.L.J. 349; A. I. 'R.. 1926 
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SIND JUDICIAL COMMIS-. 
i SIONER’S COURT. 
e ORIGINAL Civru Suit No 95 oF 1923, i 
< Avettst 5. 1927. 
Present:—Mr DeSouza, A.J O, 
Firm or DETARAM RATUMAL— 
° PLAINTIFFS 
vers 


us 
Firm or VISHINDAS TARAOHAND— 
T DEFENDANTS. 
. Hindu Law—Business carried on by some co- 
parceners, whether joint® family business—Tests— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 4, 
0. XXX, rr. 1, 8—Suit against firm—Service of sum- 
mons on one partner subsequently—Limitation. 
. Where some of the co-parcesers ofa joint Hindu 
. family carry on a business, it does not necessarily 
follow that the business is a joint family business ; 
but where the co-parceners are undivided, joint 
family assets are devoted to finance the business of 
the firm and all the co-parceners take more or less 
an active part in the management of the business of 
the joint family, a Court will be justified in coming 
to the conclusicn that the -business isa joint family 
business. [p &54, col. 1.) 
, When a suit is instituted against a firm in its 
firm name, whether that firm consists of members of 
a joint Hindu family or otherwise, and subsequent- 
ly one of the partners is individually served with 
the. summons of the suit under O. XXX, r. 3, Civil 
Procedure Code, the date of the institution of the 
suit, for purposes of limitation, is still the original 
date of the institution of the suit against the firm 
and not the date of service of summons on 4 
partner, though the firm had been dissolved to the 
plaintiff's knowledge before the institution of the suit. 
[p. 856, col. 2.] 

Mr. Assudamal Rewachand, for the Plaint- 
iffs. 
_ Mr. Tahilram Maniram,.for the Defend- 
ants. 


| JUDGMENT.—This is an action for 
recovery of damages for a breach ofa 
ec yntract entered into by the plaintiffs, 
the firm of Detaram Ratumal, with the 
defendants, the firm of Vishindas Tara- 
chand on the 6th January, 1920, The 
defendant firm is alleged to have con- 
tracted with the plaintif firm, for the 
purchase of 1500 bags of cotton seeds 
equal to 2250 maunds of Mangh 1976 
delivery corresponding to 23rd January to 
16th February, 1920. The defendants hav- 
ing failed to take delivery on due date the 
plaintiffs sue to recover damages being 
the -difference between the contract rate 
of Rs. 5-8-0 per maund and the market 
‘rate of Rs. 4-12 0 per maund; the damages 
claimed as per memo. of particulars 
annexed to the plaint amounting to 
Rs. 1,657-4-0. - 

The first issue raised in the case is, 
whether there was a firm of the name of 
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VisBindas Tarachand in existence and.if 
so, who were the partners of the firm. It 
appears that one Tarachand, who died 
about the year 4911, had four sons Chella- 
ram, Vishindas, Tikamdas and Tulsidas. 
Of these Vishindas and ‘Tikamdas died 
since the institfition of the suit and the son 
of Vishindas. and the widow of Tikamdas 
have been substituted as defendants Nos. 2 
and 3 to this suit. From the evidence of 
Chellaram, defendant No. 1 (Ex. 12) it 
appears that after the death of Tara- 
chand these four brothers embarked on 
various business enterprises trading 
under different names and all these 


- undertakings were financed from the joint 


family funds. This particular firm who 
are the defendants in the present suit 
dealt mainly in grain and seeds and 
traded under thename and style of Vishin- 
das Tarachand, From the evidence of 
Tilokchand (Ex 5) the. managing partner 
of the plaintiffs’ firm and of the broker 
Bharomal (Ex. 9) it appears that all the 


-four brothers worked as partners of the 


firm and took their turns in the shop from 
time to time, It is true that Tikamdas 
was blind and took no active part in the 
management of the firm’s business but 
there is no reason to doubt the evidence of 
Tilokchand and Bharomal that he used to 


‘be presentin the shop. From all this evi- 


dence, taken as a whole, it seems to me 
that the inference fairly arises that all 
the four brothers had a joint interest in 
the business of the firm. 

Mr. Fatehchand on behalf of defendant 
No. 4 contended that all that the evidence 
shows is that these four brothers are mem- 
bers of a joint Hindu family and from the 
mere circumstance that some of the 
co-parceners in that family are carrying 
on a certain business it does ‘not neces- 
sarily follow that the business isa joint 
family business. This is an elementary pro- 
position of Hindu Law as a general 
statement, But where as in the present 
case the evidence makesit clear that the 
Go-parceners were undivided, that the 
joint family assets were devoted to finance 
the business of this firm and that all 
the co-parceners took more or less an 
active part in the management of that 
business, I do not think that the conclu- 
sion that the business in question was a 
partnership business in which the co- 
parceners were partners militates against 
the general Zproposition of Hindu Law 
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which Mr. Fatehchand enunciated. , This 
conclusion derives support from the recital 
in Ex. 13 which is the. deed of release 
dated 6th February, 1920, passed between 
defendant No. 4. Tulsidas in favour of the 
other defendants in which there isa clear 
admission'that all the businesses hitherto 
transacted by the family were joint family 
businesses., e 

I think, therefore, that there can be no 
reason for doubting that there wasa firm 
of Vishindas Tarachand in existence atthe 
time when this contract was negotiated and 
that the four defendants were members 
of that firm. Next the question arises 
whether the formation of the 
contract is proved by the evidence. Mr. 
Tahilram on behalf of the minor defend- 
ants Nos. 2 and 3 has contended that the 
proof of the factum of contract in 
case must be particularly strong as against 
his clients, because, being minors, and 
their representatives having been brought 
on the record they have no direct per- 
sonal knowledge of the circumstances 
under which the contract is said to have 
been brought into existence and, therefore, 


she onus lies heavily upon the plaintiffs - 


to prove positively the formation of the 
contract. $ 

It must be remembered that the contract 
took place as early as6th January, 1920. 
The suit is tried more than 74 years later. 
The evidence cannot, therefore, be expected 
to be as full and detailed as it would be 


if the suit had been tried earlier. Never- 


theless, it seems to me that on the evi- 
dence produced by the. plaintiffs the 
formation of the contract and its terms 
may be inferred with a reasonablecertainty. 
The evidence consists in the first place 
of the entry Ex. 6 in the plaintiffs’ soudagri 
book which isin the hand-writing of the 
broker Bharomal who brought about the 
contract. This. entry refers to an accept- 
ance chit said to have been received from 
the defendant firm bearing serial No. 540 
and also refers to brokerage on the said 
contract having been paid to the broker 
the payment being entered in the brokerage 
book at page 9¥. This isa detailed and 
circumstantial entry which is proved by 
the evidence of Bharomal and Tilokchand 
and it seems to methat itshould not be 
lightly discarded, as the learned Pleader 
for the defendants asks me to do, as being 
_a fictitious entry. 

Mr. Tahilram on behalf of the defend- 
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- ants laid particular stress upon the absence 


of the acceptance chit and ofthe entry in, 
the broker's book, Tilokchand frankly. 
states that this being Jan old fransaction 
the acceptance chit has been lost while 
Bharomal stated that the brokerage book ° 
remained with his partner Tikamdas and 
being prior to the yéar 1978,- cadhoti be 
traced. ; 

One circumstance which, in my opinion, 


_ Strongly supports fhe formation of the con- 


tract is theentry in the peon's delivery book 
(Ex. 7). That entry refers to the miti khari 
letter saidto have been despatched to the 
addressof the defendant firm on the 15th 
February, 1920, the day prior to the last day 
of the vatda month. The receipt of this 
letteris acknowledged by a signature which 
is undecipherable but there is no reason ta 
doubt that it was delivered to and accepted 
by the defendant-firm of Vishindas Tara- 
chand in the ordinary course of business, 
The entry specifically states that the con- 
tract referred to 1500 bags equivalent to 2250 
maunds of cotton seeds of the Mangh vaida, 

The next question that arises for con- 
sideration is, at what ratethe damages should 
be assessed. Two alterative methods of 
calculation were suggested on behalf of 
the plaintiffs, the first being on the basis of 
an award said to have been given by the 
arbitrator on a general reference made in 
the ‘market, the second being based on 
certain entries as to prices of the rate 
prevailing in the vaida month in the book 
of the witness Chanchaldas (Ex. 11). Mr. 
Assudomal on behalf of the plaintiffs has 
not laid any great stress upon the former 
method of calculation as it is not very 
clearly proved that the defendants were par- 
ties to this reference. But he does maintain, 
and I think with reason, that the entries in 
the book of Chanchaldas prove satisfactorily 
that the rate prevailing in the market on the 
last day of the Mangh vaida was Rs. 4-12-3. 
It is unnecessary to enter into particulars, 
but Imay say that from the commencement 
of the month of Mangh the market was de- 
clining. On the 8th Mangh the rate was 
Rs. 5-2-0, on the 9th it was Rs. 5-% 0, 
then on the 24th it was Rs. 4-14-0 and on 
the 25th it was Rs. 4 12-3 and on the" 25th 
Rs. 4-12-0 on the 8th Phagan it was Rs, 4-1-0. 
The entry ofthe 25th Mangh was for the 
sale of 100 maunds at Rs. 4-12-3 per maung, 
It is difficult not toaccept theseentries made 
in the book of a respectable business man 
and to say as I have been asked tosay by 


My 


BG, 
the learned Pleader for the defendants that 


it is purely a bogus- entry made for the ` 
purpose of this litigation. The Courts un- ` 


fortunately are painfully familiar with 
dishonest entries ¿if books of account but 
el think even with this painful experience 
the Courts will not always presume in 
favoure of dishonesty. 
Two points of limitation weremade with 
very great ingenuity by Mr. Tahilram. The 


first poist was, that the aruse of action arose . 


on the 16th February, 1920, and the suit 
which was instituted oft the 12th February, 
. 1923, having been originally instituted 
against three only of the partners of a 
dissolved firm and the ‘fourth partner 
Tulsidas not having been added tilt August 
1925, the suit as originally ‘framed was not 
properly framed and when the fourth partner 
was added the suit was barred not only 
against him but necessarily, also against all 
the other members ofthe partnership. Credit 
is due to the ingenuity with. which this 
point of limitation has been evolved but it 
is clear from the plaint thatthe suit as origi- 
nally framed was instituted against the firm 
of Vishindas Tarachand which was admitted- 
ly dissolved atthe time of the institution 
of the suit.. Three out of the four partners 
were specifically named for service under 
O. XXX, r. 3; but the suit which was insti- 
tuted against the firm must be taken as hav- 
ing been instituted against each and every 
member of the firm. Mr. Tahilram elabo- 
rates this point by drawing attention to.the 
proviso in O, XXX, r.3, Civil Procedure 
Code, which provides that im the caseof a 
partnership which has been dissolved to the 
knowledge of the plaintiffs before the institu- 
tion of the suit, the summons shall be served 
upon every person within British India 
whom it is sought to make liable. It is 
argued that Tulsidas -defendant No. 4 was 


not served till August, 1925, long after the’ 


period of limitation had expired and that 
retrospective effect .cannot be givento this 
service. 
- I venture to think that there is here an 
obvious confusion of thought on two im- 
-porfant matters. The first is, that there is 
a marked distinction in the frame of a suit 
as regards joinder of parties, where the suit 
is one against the members of a joint Hindu 


family or against an ordinary firm consisting 


of more partners than one or against a joint 
fatnily partnership consisting of a firm the 
partners. whereif are members of a joint 
Hindu family. Now, to my mind there can 
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be no doubt that while in the first class of 
cases’ every member of the joint family 
should be impleaded in the suit, in the two 
latter cases the partnership under O. XXX, 
r. 1,Civil Procedure Code, may sue or be 
sued in the name of ihe firm, whether the 
firm consists of members of a joint family 
or otherwise. No doubt, under the proviso 
to O. XXX, r. 3 thé decree could not be exe- 
cuted nor.action under O: XXI, r. 50, el. (2) 
taken against defendant No, 4 Tulsidas if 
service had not been effected upon him. It 
is true that service was .actually effected 
upon him in August 1925. But there is no 
reason to say that the date of service.on one 
of the partners should be taken as the date 
of the institution of the suit against that 
partner. The date of institution against.all 
the partners.including the partner who was 
not served till August 19 ’5 was the original 
date of institution, viz, February 1923. The 
suit as instituted on that date was in time 
and was properly framed against all the 
partners of the dissolved firm. 


Lastly Mr. Tahilram argued that even’ on 
the 12th February, 1923, the suit would not 
bein time because the dateofthe breach 


‘should be reckoned not on the last but dn 


the first day of the vaida month. I must 
frankly say that I was unable to follow the 
process of reasoning by which Mr. Tahilram 
sought to maintain the proposition, but, 
to me it seems perfectly clear that the date 
of final breachis the last day on-which the 
defendants could.call for and take delivery. 


I now proceed to find on the seversl 
issues:— ; 


1. Ia the affirmative on the first part. - 
Chellaram, Vishindas, Tikamdas and 
Tulsidas on second part. 
In the aftirmative.. oe 
Between the Istand 25th Mangh 1976. 
In the affirmative, 
Not pressed. 
On the part of the defendants. 
Not |pressed. 
` 8. To difference’ between the 
Rs. 4-12-3 and Rs. 5-8 0. 
9. In the negative. 
10. Not pressed. ` 
11. Decree for Rs. 1,622-1-6 with interest 
and costs as against defendants Nos. land 4 
and against the estate of the deceased 
Vishindas and Tikamdas in tbe hands of 
-defendants Nos. 2 and 3 respectively. Costs 
for engaging Pleader for minor defend- 
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ants Nos. 2 and 3 should come out of the 
estate in the hands of minor defendants? 
P, B. A. 
A. N. å, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 378 
oF 1925 WITH Cross-OBJEOTION. 

-August 2, 1927. 
Present:—Mr, Justice Mukerji and 

Mr: Justice Mallik. 

BASIRUDDIN SARKAR—P.antiFF— 
APPSLLANT 
Versus 

SAHEBULLA PRAMANIK AND orszss 

— DREENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. £9—Suit for 
ejectment—Plaintiff.alleging that defendant is under 
ryot—Burden of proof of status of defendant. 

Where a plaintiff alleging that he is a ryot and 
the defendant is ‘an under-ryot sues to eject the de- 
fendant on service of notice under s. 49 of the Bengal 
Tenancy Act, it is-for the plaintiffto prove that the 
‘defendant is a mere under-ryot, and not for the 
defendant to prove that his status is higher than that 
of an under-ryot. ` [p. 858, col. 1.] 

bhoy Charan Datta v. Futtart Dasi (5), followed.. 

Seturathan Iyer v. Venkatachala Goundan (1) and 
_Nainapillai Marakayar v. Ramanathan Chettiar (2), 
distinguished, 

~ Appeal against the decree of-the Subor- 
dinate Judge, Bogra, at Pabna and Bogra, 
dated the 22nd of December, 1924, revers- 
ing: that of the Munsif, First Court, 
Bogra, dated the 29th of March, 1924. 

Mr. Atul Chandra Guptu and Babu Satis 
Chandra Singha, for the Appellant. 

Babus Hemendra Chandra Sen and Nir- 
mal Kumar Sen, for the Respondents. 

JIUDGMENT.—The plaintiff . who has 
been unsuccessful in an action in-ejectment 
in both the Courts below has preferred 
this second appeal. The plaintiff's case was 
that he was aryotand the defendants-are 
‘under-ryots, and he sued to eject the defend- 
ants on service of notices to quit in com- 
pliance witb the provision of s. 49, cl. (b) of 
the Bengal Tenancy Act. É 

Two questions have been raised on behalf 
of the appellant, of which the first relates to 
the onus ofproof. The Subordinate Judge 
has held thatit was for the plaintiff to 
prove that the defendants were- under 
ryots and that the plaintiff has failed to 
. discharge this burden. It is said that it 
was for the. defendants to prove that their 


status was higher than what the plaintiff `- 


alleged. 


r 
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-to all.cages. 
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In support’ of the contention aforesaid 
reliance hasbeen placed upon the princi- 


‘ples: underlying the decisions of the Juti- 
_cial Committee in the cases of Seturathan 


Iyer v. Venkatachala *Gpundan (1) and 
Nainapillai -Marakayar v. Ramanathan 
-Chettatr (2) and the line of casesin which 
it has been held that where a deferdant 


alleges that he has a permanent right to 
- remain .on the plaintiff's land it is for him 


to prove it, che caseeof Nubo Coomar Ghose 
y. Oozir Shikdar (3) and also the decision 
of this Court in the cate of Paran Chandra 
Karmokar v. Khazez Mandal (4) which is 
directly in pointand in appellant's favour. 
` The respondents, on the other hand, have 
relied upon the decision of this Qourt in 
the ‘case of Abboy Charan Dutta v. Futtari 
Dasi (5) which is in their favour, and have 
‘urged that the decisions on which the ap- 
pellant has relied are distinguishable, ` 
-In my opinion the question may be look- 
ed atfrom several points of view and the: 
result that follows is exactly the same. - 
Apart from authorities and from any 
other considerations the elementary -rule 
contained ins, 101 of the Evidence Act 
is arule thatis inflexible and must apply 
The plaintiff came-to Court 
with the casethat he-is aryot and the de- 


.fendants are under-ryots and he asked for 


ejectment of the latter on the ground of 
‘his legal right as.accruing on the footing 
of the respecting status aforesaid and on 
the service of the notices: He asserted 
those facts and desired the Oourt to give 
judgment in his favouron the basis of thosa 
facts. He must, therefore, prove them. Ea 

Then again in an action in ejeetment 
one of the things-that the plaintiff must 
prove is his title to immediate possession, 
This is &-proposition as old as the hills. - 
‘In a case where the defendant's ‘tenancy 
is admitted—an admission that involvesthe 
admission of the defendant's right . to be, 
in possession—the plaintiff must necessarily 
establish as to how he is entitled te pos- 
‘session ; in other words-how the tenancy 

(1) 58 Ind. Oas. 117; 43 M. 567; (1920) M. W. N. 61; 
27M. L. T. 102; 11 L. W. 399; 38 M.L J. 476; °22 
-Bom. L. R. 578; 18 A. L.-J. 707; 47 I. A. 76;25-0. W, 
N. 485 (P.O). i i 

(2) 82 Ind. Oas. 226; 47 M 337; A. I. R. 1924 P.C. 
65; 19 L. W. 259; 22 A. L. J. 130; 34 M. L. T.10: 
(1924) M. W. N. 293; 46 M. L. J. 546; 100. & A L 
~R. 464; 23 O. W.:N. 809; 511. A. 83; L.R.5 A (P. ©) 
33 (P. C.). y 2 j 
, (3) 23 W. R. 238. e 
(4) 42 Ind. Cas. 262. 
(5) 57 Ind, Oas,"833, 
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bas come to an end, He has in this par- 
_, ticular case asserted a particular get of 
facts to exist which entitles him to im- 
mediate possession. Must he not prove thesa 
facts ? .° ii 
Section 102 0f.the Evidence Act makes 
it clearthat the initial onusis always on 
the plaintiff. If, he discharges that onus 
and makes outa case which entitles him 
to relief the onus shifts on tothe defend- 
ant t. prove these cyreumstances, if any, 
which would disentitle the plaintiff to 
the same. It may “be said that is is not 
always easy todetermine at what particu- 
lar point it shifts from the plaintiff to the 
‘defendant and then again from the de- 
fendant tothe plaintiif, and then once 
again from the latter to the former and 
B0 on ; the more-so in contested proceed- 
- ings as evidence gradually continues to 
be adduced, but atthe conclusion of the 
trial when the issues come to be judged, 
it has to be seen whether the initial onus 
which s. 101 casts upon the plaintiff has been 
discharged or not. | 

Taking s. 109 of the Evidence Act next, 
the tenancy being admitted, the burden 
of proving that the parties no longer stand 
in the relationship of landlord and tenant— 
a position which must be found beforea 
decree in ejectment can be passed—is on 
the plaintiff. He undertook to prove it in 
this. case in a particular way, namely, by 
proving the respective status as alleged 
by him andalso by proving the service 
of the notices. If he fails to- prove the 
same, s 101 of the Evidence Act will stand 
in the way of his obtaining any relief from 
the Court. 

In my opinion, the decisions of the 
Judicial Committee do not indicate that 
_ their Lordships ever intended to depart 
from these elementary rules. In both the 
cases the plaintiffs’ title tothe lands was 
conceded, and notices by which the defend- 
“ ants’ tenancies were terminated were not 
disputed. In neither case had any grant 
been alleged, asserted or admittéd on be- 
half of the plaintiffs, but inasmuch as the 
defendants had been in occupation on pay- 
ment of rent, atenancyfromyearto year ter- 
minable on notice was all that was conced- 
ed. In both the cases the actions were re- 
sisted on behalf of the defendants on the 

round of a permanent tenancy or occu- 
‘pancy right. As their Lordships have 


pointed out in®the later of these cases,— ° 


“A permanent right of ‘occupancy in land 


i: — 


ee 
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in India is aright, subject to certain con« 
ditions, of a tenant to hold the land per- 
manently which heoccupies. It is a herit- 
able right, and in some places it possibly 
may be transferable by the tenant to a 
stranger. That permanent right of occu- 
pancy can only be gathered. by a tenant 


‘by custom of by a grant from an owner of 


the land who happens to have power to 
grant sucha right, or under-an Act of 
the Legislature.’ All the facts which the 
plaintiffs in these cases. asserted asentitl- 
ing them to adecree in ejectment had 
been established by them; indeed most, 
if not all, of them were admitted on be- 
half of the defence and the initial onus that 
lay on the plaintiffs had thus been discharg- 
ed. From these facts they asked the Court 
to infer that the defendants had nothing 
more than the right of a yearly tenant and as 
the said tenancy had terminated by notice to 
quit they were entitled tothe decree they -: 
asked for. It was then for the defend- 
ants to prove those facts on which hey 
relied as establishing a permanent or oc- 
cupancy tight in theirfavour as a shield 
against eviction. In the present case an 
under ryoti interest in defendants’ fayour 
is.admittedon behalf of the plaintiff, In 
other words the plaintiff asserted that 
what: was parted with the defendants’ favour 
was that the interest which created an 
under-ryoti in favour of the latter, and 
what was left in him asaryot would. en- 
title him to -a decree for possession. These 
facts he must prove. In my opinion the 
onus has been rightly placed on him. 

In this view it is unnecessary to deal 
with the appellant's second Contention 
whieh relates to the view that the Subor- 
dinate Judge has taken of the applicabil- 
ity of s. 182 of the Bengal Tenancy Act to 
the present case. a 

The appeal fails and is dismissed with 
costs. The cross-objections have not been 
pressed and are also dismissed, but without 
costs. l 


A, N. A. Appeal dismissed, 
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BOMBAY HIGH COURT. . 
Sgconp O:vit APPEaL No. 672 or 1925. 
; June 29, 1927. 

- Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Crump. 
PURSHOTTAM YESHWANT 
ACHAREKAR—P taintTiFe—APeHLLANT 
Versus 
VISHNU GORATHE DALVI AND 0TBERS— 
DsFeNDANTS—R#sPON DENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 189 — 
Landlord and tenant—Lease for fixed term—Tenant 
continuing in possession for more than 12 years after 
expiry of term without paying rent—Suit of eviction 
by landlord—Limitation. 

A landlord's right to institute a suit against his 
tenant for recovery of possession of the land demised 
will be barred by limitation if he permits the tenant 
to continue to remain in possession of the premises for 
12 years after the expiry of the term fixed in the 
lease, without an express or implied agreement for 
continuanze of the tenancy, R 

Kantheppa v. Sheshappa (1), Chandri v. Daji Bhau 
(3)and Shravan Shahasing Patil v. Fattu (4), fol- 
lowed. 


Krishnaji Ramchandra v. Antaji Pandurang (2), not 
followed. i 


Second appeal from. a decision of the 
District Judge, Ratnagiri, in Appeal No. 
43 of 1924, confirming the decree of the 
Sebordinate Judge at Deogad, in Buit 
No, 53 of 1923. i 

Mr. A. G. Desai, for the Appellant. 

Mr. G. B. Chitale, for the Respondents. 


JUDGMENT.—In this second appeal, 
on the facis as found by the lower Appel- 
lat Court, the 1834 lease set up by the 
appellant-plaintiff is held not proved,. nor 
is there any evidence that the defendants 
were tenants after 1890. It is, however, 
contended in appeal that the tenancy must 
be presumed: to have continued, and that 
in effect the defendants are estopped from 
denying their landlord’s title,and that 
consequently the defendants cannot rely 
on the plea of limitation. The suit having 
been brought in 1923 it follows from the 
‘findings inthe lower Court thatitis some 
thirty-three years since the defendants 
were provedto have been tenants of the 
property. Thetenancy which was proved 
was for afixed period, 2. e., one year, and, 
on the other hand, the defendants have 
since been in possession of the property 
for some thirty-three years and paid no 
rent. 


Under these circumstances we think the 
ease is copvtluded. by authority in this 
Court, with which we respectfullyagree. I 
referin the firat instance to the case in 


. 859 

Kantheppa v. Sheshappa (1) which my 
brother Crump, J., originally decided as an 
Assistant Judge and which was confirmed 
on appeal by the then Ohief Jtstice sir 
Charles Farran and Mp, Justice Candy 
for the:reasons there given. There had 
been an earlier case in Krishnaji Ram- 
chandra v. Antaji Pandurang (2), dtcided 
by Mr. Justice Telang and Mr. Justice 
Fulton, where a different conclusion had 
been arrived at, Tere theland hdd been 
originally leased for life, and on the death 
of the life-tenant, an adopted son continued 
in possession without obtaining a further 
lease or paying any rent. It was, however, 
fully argued. in Chandri v. Dajt Bhau (3) 
beforeSir Lawrence Jenkins and Mr. Justice 
Candy as to whether Krishnaji Ram- 
chandra’s case (2) ought to be followed in 
preference to Kantheppa’s case (1) and the 
Court there came to the conclusion that 
the decision in Kantheppa's case (1) ought 
to be followed, and they followed it aceord- 
ingly. ; 


Coming next to the recent. times, in 


Shravan Shahasing Patil v. Fattu (4) Mr, 


Justice Percivaland I followed those two 
cases of Kantheppa v. Sheshappa (1) and 
Chandri v. Daji Bhau (3)ina suit which 
was one, I agree, not by a landlord to 
recover possession from ‘the tenant, but 
a suit by an ex-tenant to recover possession 
of land. The point, however, arose as to 
what was the effect of a continued occupa- 
tion by theex-tenant after the expiration 
of the leaseand until his dispossession, 
Stopping there I would hold that as a 
result of those three Bench decisions in 
Kantheppa v. Sheshappa (1), Chandri v. 
Daji Bhau (3) and Shravan Shahasing 
Patil v. Fattu (4) the case of Krishnaji 
Ramchandra v. Antajz Pandurang (2) is 
to be treated as overruled. But, if 
necessary, this view receives confirmation 
by reason of the judgment of their Lord, 
ships of the Privy Council in Bhagwan 
Ramanuj v. Ram Krishna Bose (5) where 
the decisionin Chandriv. Daji Bhau (3) 
was cited to the Calcutta High Court, and 
where the Board upheld the view ofthe 
Calcutta High Court that the landlord was 
barred by limitation. $ 

(J) 22 B. 893; 11 Ind. Dec. (N. s.) 1178. 

(2) 18 B. 256; 9 Ind. Dec. (N. s.) 679. 

a 24 B. 504; 2 Bom. L. R. 491; 12 Ind. Dec (NS) 


(4) 98 Ind. Cas. 911; 28 Bom. L@ R. 1357. 
(5) 74 Ind. Cas. 561; 26 O. W..N. 722; A. I, R. 1922 


P, O, 184:(P, O). 
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I wish-to maka it quite clear that there 
_ds nothing here to show that there “was 
anv express or implied agreement between 
the landlord and ‘tenant that the tenency - 
was to continues For instance, .as already 
stated, there was no payment of rent. 
‘Under those circumstances I would hold 
that the lower Appellate Court arrived at 
a correct conclusion, and that this epee 
ought to be dismissed with costs. 

A. NSA, : “ARpear dismissed, 


? 
besan e Re 


“ CALCUTTA HIGH COURT. 
_ APPEAL FROM APPELLATE Daorge No. 494 
oF 1922. 
July 21, 1927. 
Present:—Mr, J ustice B, B. Ghose and 
- Mr. Justice Roy. 
MAHIM CHANDRA SAHA AND OTAERS— 
— PLAINTIFFS—APPRLLANTS . 
l VETSUS - 
ESAHAK SIKDAR AND OTRERS— ' 
DEFEN DANTS—RESPONDENTS. 
~ Part performance—Right of defendant to claim 
specific -performance barred—Doctrine of part per- 
. formance, whether applicable. . 
It is a well-settled principle that in order to 
give ‘relief ‘to a defendant on the ground that a con- 
‘tract has been partly performed the defendant must 
‘be in a position to get equitable relief by way of 
. specific performance. [p. 861, col. 2.) 
“A defendant whose right to enforce specific per- 
formance of an agreement for sale has become barred 
“by limitation is not, therefore, entitled to resist a suit 
for possession by the vendor, on the ground of part 
, performance. |p. 861, col. 1] ` 
Kalipada Basu v. Fort Glostar Jute Manufacturing 
Co., Lid. (2), followed. 
Meher Ali Khan v. Aroatannessa Bibi (1), not ‘fol- 
. lowed. 
Appeal against the decree of the Subordi- 
nate Judge, First Court, Barisal at Backer- 
.gunj, dated the 13th of. December, 1924, 
reversing that of the Munsif,.Third Court, 
Perojpur, dated the 16th January, 1924. 
- Mr. Sarat Chandra Roy Chaudhury (with 

-him Babus Sant Kumar Roy Choudhury 
and Sisir. Kumar Banerji), for the Appel- 
.lafits. 

Mr. Gopal Chandra Das (with him Babu 
Bhudan Mohan Saha), for the Respondents. 

JUDGMENT.. 

B. B. Ghose, J.—This-is an appeal by 
‘the plaintiffs which arises out of a suit 
for recovery of possession of a certain land. 
The defendants admittted the title of the 
plaintiffs but pleaded that an -agreement 


` MAHIM OHANDRA SAHA V. PIAHAR SIKDAR, 
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in ‘favour of them was executed by iks 
plainfiffs dated the 18th .oọf May, 1919, to sell 
the property to -them and they received 
Rs, 50 asthe earnest money. Afterwards 
the plaintifis put the defendants in posses- 
sion of the -property and, therefore, the- 
plaintiffs are incompetent to “sue for: re- 
covery of possession. The suit was institut- 
ed on the 12th of January, 1923. The trial 
Court disbelieved the story of the execution 


-of the bainapatra, and also held that the 


defendants had entered -into forcible-posses- 
sion. Upon that finding it decreed the 
suit and directed the defendants to remove 
their huts and other belongings from the 
suit lands within 15 days from the date 


of the decree and also allowed the plaintiffs’ 


mesne profits. From that decree defendant 
No. 2.appealed, and in that appeal the 
Subordinate Judge has reversed the deci- 


sion of the Munsif and dismissed the 


Buit altogether. 


“From that deeree the 
plaintifs have appealed to this Court. 

_ The points taken before us on behalf of 
the appellants are: Firstly, that all the 
-plaintifis did not enter into any agreement - 


or sign the alleged deed of agreement.and 


they alleged that only plaintiffs Nos.4 and 
0 executed it; secondly, that the plaintiffs 
did not deliver possession of the land to 
the defendants in -pursuance of any con- 
tract but, on the other hand, the defendants 
took forcible pcssession and that the plarnt- 
iffs had recourse to the Criminal Court and 
complained against defendants’ high hand- 
ed acts; thirdly: that the plaintiff No. 4 who 
is alleged to have signed the bainapatra 
was not an agent of the other plaintifis and 
the fourth point urged is the doctrine of ` 
part performance of.the contract on which 
the Subordinate Judge has based his judg- 
ment is not. applicable to the case as the 
defendants’ suit for specific performance of . 
the contract is barred by limitation. 

It is unnecessary for us to discuss other 
points except the last. If the defendants’ 
right to enforce specific performance was 
barred at the time of the suit, in our opinion, 
he could not in resisting the plaintiffs’ 
suit raise the plea of the doctrine of part 
performance of a contract. It is, however, 
contended on behalf of the respondents that 
the claim of the defendants for part _perform- 
ance was not barred at the date of the suit 
and that no time being fixed ior the perform- 
ance of the contract; time would run from 
the date of refusal of the contract and that as 
thedate of refusal is not within 3 years of 


. || 
A 
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the dateof the suit,:the doctrine can *be 
-invoked. Healso relies upon the case of 
Mehr Ali Khan v. Aroatannessa Bibi (1) 
decided bya single Judge’ of this Court 
for the proposition that the doctrine of 
part -performance can be invoked in aid 
of the defendants even if “the suit for 


a 
LA 
- 


KHANNA SINGH V. GULZAR SINGH. 


‘Sst 


Justice Mukerji in the case of Kalipada 
Basu v. Fort Glostar Jute Manufacturing . 


“Co, Ltd, (2). The principle is w:ll-settled 


specific performance is barred by limita- 


tion. As regards the question whether the 
suit for specific performance brought by 
the defendants would be barred by limita- 
tion or not, the finding of the trial Court 
is relevant. 


defendants makes this observation that 
the defendant No. 2 said that the plaint- 
iffs promised to execute and register the 
kobala in 3 or 4 days from the date when 
the agreement was entered -into. Then 
again disbelieving the evidence of the de- 
fendants as to the date of execution of 
the kobala the learned Munsif observes 
that there was no reason why the plaintiffs 
would surreptitiously go away from 
Parerhat after having agreed to éxecute 
the kobala on that date without informing 
thedefendants about it. That clearly shows 
as the defendants stated that the kobala 
was to be executed within 3 or 4 days 
ofthe agreement. Before the Subordinate 
Judge this matter appears to have been 
raised and the Subordinate Judge brushes 
it aside by this observation: “It is con- 
tended on behalf of the plaintiffs that as 
the defendants’ remedy for getting kobala 
is time-barred they should not be allowed 
to stand upon the doctrine of part per- 
formance of contract. It is an equitable 
relief. In my opinion limitation should{not 
be allowed to stand in the way of giving 
equitable relief.” Then he recites cartain 
cases and comes to the conclusion that it 
was held that limitation could not stand 
in the way when equitable reliefis given 
tö aparty. The question, therefore, resolves 
itself into this: whether this plea can be 
taken by the defendants if the. right to 
gue for specific performance is lost by 
the expiry of time. 


me to discuss the Gases in detail which 


lay. down that in order to invoke the aid. 


of this doctrine, defendant must show 
that hé has the right to claim specific 
performances of contract. The- cases 
have been. collected and dealt with 
elaboratély by my learoei brother. Mr, 


(1) 67 Ind, Cas, 187; 25 0, Wi N, 905; - 


The learned Munsifin deal-- 
ing with the evidence on behalf -of the. 


It is unnecessary for 


excebt for a slight degiation in one or 
two cases that in order to” give - equitable 
relief to the plaintiff on the ground that 
the contract has been partly ‘performed 
the defendant must bein a position to’ 
get equitable relief by way of specific 
performance of contract. Ifthat plea does 
not ‘come to the aid of the defendants, 


they cannot resist the plaintiffs’ title by ` 
reason of that plea. 
This appeal, therefore, must succeed 


upon that sole ground and decreed with 
costs. The result, therefore, is that the 
judgment and the decree of the Subordinate 
Judge are reversed and those of the 
Munsif restored with costs of both the 
Appellate Courts. a 

Roy, J.—lI agree. 

ALN, A, - Appeal allowed, 
ot? Ind. Oas. 866; 31 O. W N. 348; A. IR, 1927 
al, . ; , è 
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OUDH CHIEF COURT. 
Sgconp Civitn Appaat No. 18 oF 1927, 
September 20, 1927, ; 
Present: —Mr. Justice Hasan and 
‘Mr. Justice Misra. 
KHANNA SINGH AND ornnrs—PLAINTIFFS 
— APPELLANTS 
. versus i < 
GULZAR SINGH AND OTAERS— DeFENDANTE 
— RESPONDENTS. 
Mortgage—Bengal Land Redemption and Foreclosure 


_ Regulation XVII of -1806,s. 8&— - Foreclosure pro- 


ceedings, effect ,of—Demand of mortgage-money and 


_service of notice on mortgagor, whether essential~ 


Presumption of demand, ; 

Before foreclosure proceedings can be held effectual 
so as to @xtinguish thé right of redemption, the 
mortgagee must prove that demand for payment® 
of the money was made and that service: of notice of 
such proceedings- was effected on the mortgagor. 
[p. 363, col. 1.] SE Wae 

The making of a demand for re-payment of .the 
mortgage-money previous to the filing ofthe appli- 
cation for foreclosure is not’ an official act but an 


-act to be performed by the mortgagee and there can 


be no presumption from the fact oft the application 
having been made and the consequent proceedings 
taken thereon that such a demand was made by the 
mortgagee.” But it is open to.a Oourt toinfer from 
all the circumstances of a case that a demand must 
have been made. [p. 863, col.2.]» 


Appaal against a decree of the Addi- 
tional Subordinate Judge, Unao, dated tha 


4, 
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8th October, 1926, in Civil Appeal No. 19 
of, 1926, reversing that of the Munsil, 
Unao, dated the 2lat November, 1924. 

ORDER. 

Hasan, J.— April 12, 1927).—In this 
_ cage an important question of law has 
arisen which I think should be decided 
‘by a Bench of two Judges. The question 
is of the interpretation of s. 8 of the 
Bengal Regulation XVII of 1806. The 
argument on the side of the appellants is 
that the absence of demand by the mort- 
gagee previous to the application for fore- 
closure vitiates the entire foreclosure pro- 
ceedings and rendera them a nullity. The 
learned Counsel for the appellants also 
contends that the lower Appellate Court 
was wrong in making the presumption, in 
the circumstances of the case, that the 
‘demand’ required “by the law was made 
in this particular case. 

In support of the first argument the 
learned Counsel relies on the cases of 
Behari Lal v, Beni Lal (1), Karan Singh v. 
Mohan Lal (2) and Ganesh Chandra Pal v. 
Shoda Nand Surma (3). 

As regards the second argument his con- 
tention is that the Court may presume 
that official acts were performed but there 
is nosuch presumption permitted by law 
as regards the acts of private persons. 

Both these arguments are controverted 
by the learned Counsel who- appeared 
to-day on behalf of the respondents. 

It may bethat I am one of the mem- 
bers of the Bench to whose lot the decision 
of the case may ultimately fall and I, 
therefore, refrain from expressing my own 
opinion on any of these points at this 
stage. Accordingly under sub s. (2) of e. 14 
of the Oudh Civil Courts Act of 1925 I 
refer this appeal to a Bench of two Judges 
for decision. | 
- Mr. G. N. Mukerjee and Mr. Murli 
Manohar, for the Appellant. 

Mr. Alt Mohammad, for the Respondents. 

JUDGMENT.—tThis is the plaintiffs’ 
appeal from the decree of the Additional 
Subordinate Judge of Unao, dated the sth 
of “August, 1926, reversing the decree of 


the Munsif, North Unao, dated the 21st of | 


November, 1924. 
The suit is for redemption of a usufruc- 
fuary mortgage in respect of a 6 pies 


MI 3 A. 408; 2 IndeDec. (x. 8) 186 


` 


(2) 5 A. 9; A. W. N. (1882) 149; 


"3 Ind. Dec, (N. 8.) 
9. 
- = (8) 120, 133; 6 Ind, Dag, (1.84) 94 
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Gardin. 
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share belonging toone Gurdin in village 
Shahpur, Pargana Jhalota Ajgain, District 
Unao. The mortgage was executed on the 
28th of July, 1868, in lieu of a sum of 
Rs. 350 by Zabar Singh and Gurdin. The 
original mortgage related toja one anna 
zemindari shafe in mortgagee rights and 
another one anna zemindari share in the 
right of owners possessed by the mort- 
gagors. In the present suit we are con- 
cerned with the six-pies share of Gurdin in 
the latter property, the proportionate amount 
of the mortgage money being Rs. 87-8. 
It is agreed that the plaintiffs are the 
representatives-in-interest of Gurdin and 
the defendants represent the interest of 
the mortgagees, 

The only defence, with which we arə 
concerned in this appeal, is that the right 
to redeem was foreclosed by proceedings 
taken for that purpose in the year 1879. 
The Courts below have differed as to the 
effect of those proceedings. The trial Court 
is of opinion that the proceedings were not 
valid in law to have had the effect of ex- 
tinguishing the equity of redemption. 
The lower Appellate Court is of opinion 
that they were valid and had that eff€et 
and this is the only point which we have 
to decide in the appeal. 

The foreclosure proceedings are evi~, 
denced on the record of this case by Ka, 
A-4, A-5, A-6 and A-7. Exhibit A- shows 
that on the 3lst of January, 1879, a pre- 
liminary notice was issued to Gurdin 
in consequence of an application made 
by Mohkam Singh and Laichand, the 
mortgagees, for an order of foreclosure 
in respect of the mortgage in question. 
By this notice the 4th of March, 1879, was 
fixed for the purpose of appearance of 
The endorsement on Ex. A-5 
shows that the notice was served on 
Gurdin on the 20th of February, 1879, 
personally, Whether Gurdin then ap- 
peared in pursuance of the notice in the 
Court of the Deputy Commissioner of 
Unao from whose Oourt the notice was 
issued’ we arenot in a position to say. 
Exhibit A-4 shows that on the 28th of 
August, 1879, the Deputy Commissioner 
issued a parwana to Gurdin required by 
the provisions of cl, 8 of Regulation XVIIL 
of 1806. This parwana recites the facts 
that the mortgagees had made an applica- 
tion for foreclosure ‘of the mortgage of. 
the 28th of July, 1868. It also states that 
the parwana is being issuéd to the mort- 
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gagor under the provisions of cl. 8 eof 
Regulation XVII of 1806 prescribing the 
period ofone year.from the date of this 
issue for redemption. It fusther states that 
in the event of default in payment of the 
mortgage money, principal and interest 
the mortgagees shall become the absolute 
owners of the `: mortgaged property. The 
parwana was again served on Gurdin 
personally as appears from the endorse- 
ment in Ex. A 6, on the 19th of September, 
1879. The endorsement recites the fact 
that the parwana together with the copy 
of the application was delivered to Gurdin 


on the 18th of September, 1879, at 2 o'clock., the evidence already referred to. 


in the afternoon, On the 8th of October, 


> 
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received. the papers relating to the fore- 
closure proceedings: The argument based 
ontheabsence ofservice of'notice hag, there- 


fore,eno substance whatsgever. 


. As regards the proof ðf the prévious 
demand, the first observation which falls 
to be made is that at this distance of time 
16.18 impossible that thé. mortgagees’ re- 
presentatives should be able to produce any 
direct evidence in respect thereof apd thè 
rules of law do-not impose an obligation 
on :a litigant to prove he impossible, The 
question, therefore, must be decided by 
presumptions and inferences arising from 
The lower 


. Appellate Court is‘of opinion that there is 


1879, as Ex. A-7 shows, the Deputy Com-. 


missioner wrote the order: “Papers etc. 
made over to Gurdin.: Consign to re- 
“cords.” a a 8 
- In support of the appeal two points 
were urged: 1, That the proceedings were 
ineffectual for the reason that noi\demand for 


payment of the mortgage money from the. 
borrower previous to the application for. 


foreclosure is proved. Z. That the service 
of notice on the mortgagor, Gurdin, is 
als® not proved. The learned Pleader for 
the appellants cited the following cases 
in support of his arguments:— l 

Norender Narain Singh v. Dwarka La 
Mundur (4), Behari Lal v. Beni Lal (1), 


Karan Singh v. Mohan Lal (2) and Madho- 


persad v. Gajudhar (9). ga l 
. There -is little doubt -that the above 
cases establish the two propositions: (1) 
That the demand must be ‘proved before 
the foreclosure can take place in law and 
(2) that service‘of notice on the mortgagor 
must also be proved to give the same 
effect to the proceedings. Obviously both 


these matters involve the determination . 


of questions of fact. -° © . ee 


As to the notice the evidence is perfectly 
clear, It was served on Gurdin not only 
once . but twice and more pointedly in 
relation to the parwana’of the 28th of 


August, 1879. Exhibit A-7, the final order 


passed by the Deputy Commissioner, also 
proves beyond any reasonable doubt that 


- Qurdin did appear in compliance with the - 
notice before the Deputy Commissioner and - 


` (4) 3-0. 397; 1 O. L. R. 369;°5 L A. I8; 3 Buth. P. 


O. J, 480;-3 Sar. P. O: J, 771; 2 Ind. Jur. 117; 1 Ind. 
Dec. (N.a ) 839 (P. C.) oo EG 
(5) 11 0.111; 112. A. 186; 8 Ind. Jur: 694; 4 Sar. P, 
O, J. 574; Rafique & Jackson’s P, O, No, 85; 5 Ind, Deo, 
(x. 5.) 832 (P. Q.) H Eae ak . 
e k Ld 
. k 


proof of a previous demand having been 


‘made arising-outof the presumption “ that 


_ of the 


the necessary formalities were gone through 
before the entertaining of the application, 
lt- should be presumed that all the official 
acts necessary for the proceedings in ques- 
tion -were duly and properly done.” We 
are of opinion that the presumption on 
which the lower Appellate Court relies ig 
somewhat far-fetched in the circumstances 

e case, There is no. doubt that a 
presumption in favour of the regularity of 


Official acts exists but the making of a 


demand for re-payment of the mortgage 


„money previous to the filing of the applica- 


-tion for foreclosure. 


tion for foreclosure was an act to be pers 
formed by the. mortgagees. There can be 
no presumption from the fact of the applica» 
tion having been made and the consequent 
proceedings taken thereon that such a 
demand was made by thé mortgagee: but; 


as we have- said before, we cannot reason-- 


ably expect the mortgagee to produce: at 
this period of time any direct evidence- àa 
to the demand in question having been 
made previous to the making of the applica. 
. We think that from 
the facts proved there arises a reasonable 
inference that such a demand was made. A 
copy of the application made by the mort. 
gagees together with the parwana-issued 
by the Deputy Commissioner was handed 
over to Gurdin personally.. We also kno 
that Gurdin did personally appear before 
the Deputy Commissioner and accepted 
delivery of papers relating to the forecloa 
sure proceedings. In the circumstances we 
are led to infer that had there been-no pres 
vious demand Gurdin would have madeg 


` protest against the foreclosuge proceedings, 
On the- 


He did not make any such protest. 


: other hand, he accepted them ‘without any 
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objection because, we think in the circum- 
stances, there was no objection to raise. 
We, therefore, hold that the necessary 
demand has been proved. It is agreed 
that on those fiadings it must be held that 
the equity of redemption was extinguished 
by the effect of the foreclosure proceedings 
of 1879: The right to redeem, therefore, 
does not subsist and the claim for redemp- 
tion must fail. , bits 
` We® accordingly dismiss this appeal with 
costs. ; 
"GH, 
ALN, 


Appeal dismissed. | 
/ : 
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= BOMBAY HIGH COURT. 

* " Birer OVIL APPRAL No; 247 or 1924. 
iy July 12, 1927; 
Present :—8ir Amberson .Marten, Kr., Chief 
i Justice, and Mr. Justice Crump. 

MOTILAL HIRABHAI— DEFENDANT , 

>o l — APPELLANT 

"versus 

'KASAMBAI HASANBHAI—PraintirF— 
3 RESPONDENT. 


“Transfer of Property Act (IV of 1882), 6, 3 as 


amended by Act XXVII of 1926 and Act X of 
1927— Attest’, meaning of—Act XXVII of 1926, whe 
etrospective. . 

Hit bka an introduced by Act XXVIL of 1926 

to` the definition of the word ‘attest’ in s. 3 of the 
, Transfer ‘of Property Act. has retrospective effect. 

Al doubts on the point have been set at rest by Act 

X of 1927. : 

Girja Nandan v. Hanuman Das (1), not followed. 


` First appeal from. the decision of the | 


Joint First Olass Subordinate Judge 

-at Ahmedabad, in Civil Suit No. 1075 of 
922, ; 

ate Ratanlal Ranchhoddas (with him 
Mr. R. J. Thakor), for-the Appellant. 

* Mr. H.V. Divatia, for the Respondents. 


JUDGMENT.—This appeal raises a 


question of priority between competing 
o mortgagees, viz, the plaintiff and defend- 
ant No.6. Two points have been raised on 
the appeal, viz., (a) whether the earlier 
mortgage in favour of the plaintiffs, Ex. 30, 


dated August 3, 1913, was properly attested 


abcording to law, and (b) whether the 
earlier mortgage of the plaintiff, Ex. 30, 
was merged in the later security, Ex.. 27, 
taken by him on February 28,1921, = |, 

- On the first point it was conceded in 
| argument that if the amending Act 
No. XXVIIof 1426 was restrospective, then 
on the factsof the present case the appel- 
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pojnt. It was, however, contended- that 
the Act was not retrospective, and deci- 
sions both before and after that Act were 
cited, including in particular a Full Bench 
decision in Girja Nandan v. Hanuman Das. 
(1) referred to by my brother Crump, where 
by amajoritpof three Judgés to two it 
was held that that Act was not retros- 
pective. But during the adjournment, 
following on a suggestion from the Bench, 
the subsequent legislation was looked up, 
and by the ‘industry of Mr. Rantanlal, 
Counsel for the appellant, it was discovered 
that in a Schedule ‘to. a general amending 
Act the point in question had been settled, 


‘I refer to Act X of 1927 where at the end 


` nights, loss of; by non-user. 


Jant-defendant No, 6 must fail on this 


of alongSchedule there ‘are certain words 
added which makeit quite clear that Act 
XXVII of 1926 is retrospective, In fact 
the 1926 Act was merely a case of bad 
drafting which has now-been amendeda by 
the 1927-Act as so torunin the ordinary 
form. That, accordingly, disposes of the first 
oint. ja NG ; 
4 [Norri— The rest of the judgment is not material 


A. N. A, A 
(1) 99 Ind, Oas. 161; 49 A, 95: 
R. 1927 All, 1 (F. BJ), - 


- for this report—Ed.] 


ppeal dismissed, 
2LA. LJ. 921; A. L 


MADRAS HIGH COURT. 
SECOND Oivin Arrear No. 1216 or 1924, 

-~ April 19, 1927, 
Present:—Justice Sir Kumaraswami 
Sastri, KT., and Mr. Justice Ramesam, 
SANNIDHIRAJU SUBBARAYUDU 

_ AND OTHERS — PLAINTIFF'S LEGAL 
REPRESENTATLIVES—A FPELLANTS 
VETSUS 
Tar SECRETARY or STA E' ror INDIA 
IN COUNOIL REPRESSNTEC LY TRE 
COLLEOTOR or GODAVARI— 

l DEFENDANT— RESPONDENT. 

Water rights—‘Navigable river’, ‘definition of— 
Navigability throughout the year, whether necessary 
—Madras Irrigation Cess Act (VII of 1865), s. I— 
Bed of river, partly belonging to riparian owner and 
partly’ to Government—Riparian owner, right of, 
to take water—Liability to pay water cess—Riparian 


A river is not a-‘navigable’ river unless it ig 


‘navigable throughout the year and its waters are of 


sufficient capacity throughout the year to float water 
craft for purposes of commerce. The mere fact that 
small- fishing boats can. float on ita waters is not 
enough. [p. 868.col 1.1 | : 
_(Case-law referred to.) | 
Where water from a Government source directly 
e 4 = L4 
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irrigates an inam, the inam.is liable to pay water cess, 
under the Madras Irrigation Cess Act; but. where the 
water from the Government source naturally flows into 
a tank-or stream within the inam and then the water 
is used for irrigation, ‘it is only natural rights that 
are being enjoyed.and, therefore, the inam is not 
‘liable for water tess. Tp. 868, col. 2.) 

Where half the bed of a river belongs to a private 
owner, the Madras Land Encroachment Act, IIL of 
1995, cannot be held to abrogate the ordinary juristic 
principles regarding flowing waters or to create a new 

ind of ownership in the. Government in respect of 
tham which entitles them to impose assussment under 
the Madras Land Encroachment Act ILI of 1905. ip, 
859, col. 1.] 2 

Wherea stream does not wholly belong to, the 
Government, but, on the other hand, partly belongs 


to the riparian owner or does not belong to the. 
Government at all, as where the owners of both 


sides are private owners and water from a Govern- 
ment syurce higher ‘up flows into the river, the 


riparian owner is entitled to draw water from the. 


stream in exercise of his rights as a riparian owner 


and-sd long as he does not exceed those rights he - 


is not liable to water cess. In India the ‘rights of 
the riparian owner include also the Tight to take a 
reasonable quantity of water for purposes of irrigation. 
[p. 870, col. 2; p. 871, col. 1.] | 

[Case-law considered.] F 

A riparian right is a natural right and is not 
acquired by immemorial user. It exists by law, it 
may bé lost by the adverse enjoyment of another, but 


it nged mgs necessarily be enjoyed to be kept up. [p- 


871, col. 2 


Second appeal against the decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A.S. No. 104 of 1923 (A.S. No.7 
of 1923 on the file of the District Court, 
Godavari), preferred’ against that of the 
Court of the District Munsif, Amalapuram, 
in O. S. No. 833 of 1918. 

Messrs. N. Rama Rao and 
for the Appellants. 

Mr. C. V. Ananthakrishna Aiyar, Govern- 


ment Pleader, for the Respondent. 


JUDGMENT.—This second appeal 
arises out of a suit to recover from the 
defendant who is the Secretary of State 
for India in Council B3. 8-13-2 being 


Panini Rao, 


. , the water-tax collected from the plaintiff 


by the defendant's 
under -protest and now alleged by the 
plaintif to be illegally collected. The 
plaintif is.the pujart of a certain” temple 


officers and paid 


which owns a darmila inam 12 acres and. 


odd in extent. The inam was included in 
the assets of the zemindari of Guttenadivi 
atthe time of the Permanent Nettlement 
and was granted to the temple subsequent 
toit: Hence the word ‘darmila’ inam (that 
is subsequent inam)+as opposed to inam 
granted prior to the settlement and exclud- 
ed from the assets of a permanently settled 
estate and afterwards entranshised by the 


ə 55 


“belongs to Government. 
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inamerules in 1861 to 1864.. Thus the. suit 


. land is not an enfranchised inam and is part 
of the zemindari lands of Guttenadivi. The 
-eemindari of Guttenadivi fsa small zemin- 
_dari payinga peishcush of Rs,'651'in-Amala- 


pur Taluk (vide Maclean's Manual Glossary, 
Vol, ill, under Amalapuram). The siver 
Godavari is cross-bunded by an anicut 
below the.town of Rajahmundry.at the 
village of Dowlashwamm and below itesplits 
up into two branches forming the Godavari 
delta. The northern “branch jis known 
as the Gautami branchand the southern 
is known as the Vasistha branch. Between 
the two branches are the taluks of Amalapur 
and Rozole and the zemindari of Gut- 
tenadivi is in the former- taluk. The 
Gautami branch in.the course of its 
progress towards the sea whieh it joing 
near Koringa splits up into innumerable 
branches which separate and join again 
forming islands; so that, it: is some- 
times difficult to say which is the main. 
stream of the’ Godavari. The ‘suit lands 
abut ona branch known as the Addarupu 
Kalava or Chilapa Kalaya. The plaintiff 
alleged that on both sides of the branch 
are Guttenadivi lands but the Courts- below 
have found this against the plaintiff. They 
found that while on the one side these are 
Guttenadivi lands there are on the other 
side the Government lands of-the Yedur- 
lanka village. The plaintiff-appellant hag 
questioned -the correctness of this finding. 


„For the present, the case will be discussed 


on the footing that the finding is correct.’ 
Both the lower Courts dismissed the suit, 
The District Munsif found (vide para. 48 of 
the judgment) that the Government- as 
owner of one of the bunds is also-the owner 
of the northern. half of the bed of the 
stream. He, therefore, held that the Gor- 
ernment is entitled to levy water cess. On. 
appeal, the. Subordinate Judge held that 
the stream was navigable and, therefore, 
With reference 
to a contention that the-plaintiff is entitled 
to exercise rights of a riparian owner free 
of water cess both thé lower Courts obsegy- 
ed that long user has not. been made cut .in 
the suit. The plaidtiff files the second 
appeal, = NAN 

Before us in second: appeal two- points 
have been elaborately argued. - First,-whe- 
ther the stream is a navigable stream at the 
place where the guit lands abut on it, end 
secondly, in any event, that the plaintiff ig 
entitled fo the exercise of riparian rights 


866 


whether the river is navigable; the Dfstrict 
Munsif recorded his finding thus (para. 4 
of the judgment), Bn IOS. @ 
-~ “One of the*branches of the Godavari 
bifurcates into Vrudhagautami and Uppu- 


“ganti Kalva each a mile wide; that Adda- 


rapt Kalva takes off from Uppuganti 
Kalva that it is four or five miles long. 
That on one side of it at the point where 


-plaintif takes out his® water there are Gov- 


ernment lands and pn the other zemindari 
lands; that it is navigable in the ordinary 
sense ofthe term for big boats for aboutsix or 
seven months and only for fishing boats later 
toa distance of 20 yards in the remaining 
period of the year. It is. admittedly sub- 
ject to tidal action. As owner of one of the 
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frée of water cess, On the first question, 


bunds half of the stream belongs to Govern- . 


ment. On this ground I find that Govern- 
ment is entitled to levy water cess.” 
Tt isclear that the District Munsif thought 
that the river cannot be regarded as a 
-navigable river, for if it could be regarded 
as navigable, the Government would have 
been the owner of the whole of the bed, but 
he held that the Government owned half of 
tthe stream. Earlier in para. 35 he observed: 
“The water is fresh only for four months 
in the yearand thatitis brackish during 
the remaining eight months, that fairly big 
boats pass overit from July to January 
and thereafter, only small Navas and that 
Chilapa Kalava is navigable for-six months 
for fairly big boats.” i 
The Subordinate Judge said: 


I.G. 1927} ° 


reat of the year for small fiching craft -only, 
the “river can be held to be navigable 
throughout the year, and secondly, whether 
navigability throughout theyear Isnecessary 
to make arivernavigable for the application 
of the rule that a river which is tidal and 
navigable belongs to Government. Taking 
up the latter question first, the point was f ully 
discussed in the judgment in Secretary 
of State for India v. Bommadevara Venkata- 
narasimha Naidu (1): Both the learned 
Judges held that for a river to be properly 
described as navigable it must be navi- 
gable throughout theyear. Burn, J , observ- 
ed at page 222*: “Navigable has al ways been 
interpreted to mean ‘navigable throughout- 
the year’, Bagram v. Collector of Bhullooa 
(2), Chunder Jaleah v. Ram Churn Mookerjee 


(3), Mohinee Mohun Doss v. Khajah Assan- 


oollah (4) and Secretary of State for India 
v. Bijoy Chand Mahatap (5).” With refer- 
ence-to an argument of the Government 
Pleader in that case that the Calcutta deci- 
sions were based on the wording of the 
Regulation of 1825, he observed: 
“Assuming this to beso, there seams to 


‘me to be no reason to suppose that the 
public rights in river beds are greatef in 


Madras thanin Bengal,at anyrate where 
the banks form portion af permanently 
settled estates. No Madras authority has 
been cited which supports the claim now put 
forward.” Sadasiva Aiyar,.J., also refers to 
the cases in Chunder Jaleah-v. Ram Churn 


_ Mookerjee (3) and Secretary of State for 


“The learned District Munsif having 


fully examined the evidence came to the 
conclusion that the stream is navigable for 
big boats for about six or seven months in 
the year for boats of a load of 15 tons and for 
the rest of the year for small fishing craft. 
In this finding of fact also I wholly concur 
and the result of itis to make it out that 


¿the stream is navigable all through the 


ear.” 

J think the Subordinate Judge has mis- 
‘understood the District Munsif’s finding, 
The District Munsif did not hold that the 
stream is navigable all through the year, 
In his opinion the fact that only small fish- 


ing-craft passed through the stream after - 


January is not enough to make itnavigable, 
whereas in the view of the Subordinate 
dudge itisenough. The question, therefore, 
arises, whether,on the facts found, namely, 
that the stream is navigable fur big boats 


for about six or seven months but for the 


India v. Bijoy Chand Mahatap (9). In the 
decision of Secretary of State for India v. 


Bijoy Chand Mahatap (5), Fletcher, J .» Te- 


lies on the earlier decision in Chunder 
Jaleah v. Ram Churn Mookerjee (3). The 
case went up on appeal to the Privy Coun- 
cil and, was affirmed in Secretary of 
State for India y. Maharaja of Burdwan 
(6) At page 1l0f Viscount Cave observes : 

“From Gurchumbook up to Ampta—that 
is to say, for a diatance of about 14 miles— 


the river is navigable at all seasons of the 


(1) 58 Ind. Cas 689; (1920) M. W. N. 209; 11 L. W., 
256; 27 M. L. T. 147. we a 
- (2) W.R, (1164) 243, 

(3) 15 W. R. 212, l 

(4) 17W. R. 733. 

(5) 46 Ind. Cas. 305; 46 ©. 390; 22.0. W, N. 872. 

(6) 67 Ind. Cas. 835; 49 O. 103; 33 O. L. J. 92: 42 M 
L. J. 61; 4 U. P. L. R. (P. 0.) 1; 26 O. W. N, 619: A.I 
R. 1922 P. O. 6; 48 I. A: 565 (P. O). | ? 


“Page of (1920) M. W, N,—[Hd] ` 
[Page of 49 O,—[Hd.] > 
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year; but beyond'the last mentioned point it. 
is navigable at certain seasons only, and for `. 


present purposes may be ‘treated as non- 
navigable.” Do ee - 

“ At page 111* it was pointed out that the 
Subordinate Judge came to the conclusion 
“that the whole bed of the river where it 


“ran through the zemindari lands, and the’ 


bed ad medium filum aque where it bound- 
ed those lands on one side only, was the 


property of the zemindar, and accordingly. 
that the churs formed on these parts of the’ 


river-bed belonged to the zemindart.” 

At page 112* it was said: 

“In dealing with this appeal their Lord- 
ships accept the concurrent findings of the 
Courts as to the ownership of the bed of the 
river and of the churs formed upon it since 
the date of the settlement.” a 

Itis clear from the. above quotations that 
the- Privy Council accepted Fletcher, J.'s 
view in Secretary of State for India v. 
Bijoy Chand Mahatap (5). The decision in 
Secretary of State for India v. Bommadevara 
Venkatanarasimha Naidu (1) was followed 
and the decision in Secretary of State for 
"Aa y, Maharaja of Burdwan (6). applied 

y Devadoss, J., in Secretary of State 
for India v. Bala Venkatarama Chetty (7), 
but we are informed that the decision is 
the subject of a Letters Patent Appeal and 


I donot wish torély on that case. But. 


I cannot get over the reasoning’ of the 
Privy Council in Secretary of State for 
India v. Maharaja of Burdwan (6) and I 
have come to the Gonclusion that a river 
must bs navigable throughout the year if 


it ig to be regarded as a navigable river. . 


The learned Government Pleader relied 
on Orr Ewing v. Colquhoun (8). It is true 
that Lord Blackburn observed at page 8477 
that “l'here is ample evidence that there 
had been, at least as long as living memory 
extended, a user by the public of the naviga- 
tion in the river, during the period of the 
year when the water was high enoughj...... 
and that he does not entertain any doubt 
that the interlocutor, so far as it finds 
that the Laven is a navigable river free 
to the public, and that the defenders have 
no right to execute works which obstruct 
the navigation, is right.” 


But on acloser examination of the case | 


_ (T) 99 Ind. Cas. 637; 52 M. L, J. 15; (1927) M. W. N. 
57: A. L R. 1927 Mad. 272. 
(8) (1877) 2 A. 0. 839 at. p: 847. 


~ R Pages of 49 O.— (Ed) -> 
TPage of (1877) 2 A, O, — [E1] 
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it shows. that. distinction was drawn be- 

tween ownership of the bəd of the river 
‘and the right to navigate that- though the 
river was navigable ip the sense that the 
“public have aright to navigate it, he appli- 
ed the rule of medium filam aque to as-° 
certain the ownership of the bed: (mde 


page 854*) and allowetl the appeal*on the 
ground that the appellant did not obstruct. 
the public rights of navigation, by the 
pier hehas erected and for the” purpose 
of the ownership, hę regarded the river as a 
non-navigable river (see page 856"), This 
case does not, therefore, support the 
Government Pleader’s contention, . It is 
true that in America it has been held that 


‘it isnot necessary that the river should 


be navigable throughout the year (see 
Farnham on Waters, Vol. I, pages 100-102, 
Black’s Pomeroy on Water Rights, page 
463, s. 218 and Angell on Water 
Courses, page 696, s. 537). But having 
regard to the observation of the Privy 
Council in Srinath Roy v. Dinabandhu Sen 
(9) referring to the observations of Ohief 
Justice Tilghman in Carson v. Blazer 
(10) and President Porter in Zim- 
merman v. Union -Canal Company (L1) 
applied by Sadasiva Aiyar and . Burn, 
JJ.,in Secretary of State for India v, 
_Bommadevara Venkatnarasimha Naidu (1) 
it is unsafe to rely upon the American 
decisions and apply them to Indian condi- 


-tions which are sometimes different. The 


branch ofthe Godavari near the suit lands 


is known as Addarapu Kalava, The Telugu ° 


word-‘‘Kalava” generally means an artificial 
channel as opposed to a natural stream. 
It -is clear' that at the spot in question 
there must have been so many changes 
in the configuration of the branches of 
the river that the peopla have ceased to 
regard this branch as a natural stream. 
The width of the stream at the place ag 
accepted: by the Courts below is not more 
than 109 links or 22 yards (see D. W. No. l 
quoted by the District Munsif in para, 28) 

“Atthe time of the tide, thereis no water 
in’ it.” ; 

D afendant's witness No. 2 also says that 
at low tide the bed will bs quite dry 
leaving a small quantity of water kasas- 
_(9) 25 Ind. Cas. 467; 42 O. 489 at pp. 529 to 531: 
18 G. W. N. 1917; (1914) M. W. N. 654: 1 L. W. 733: 
16 M. L. T. 319; 12 A. L. J. 1193; 200. L, J. 385; 16 
Bom. L. R. 901; 41 I. A. 221 (P. C). l 


(10) (1810) 2 Binney 475; 4 Amp-Dec, 463, 
(11) (1856) 1 Watts & Sergeanb al, - 


"*Pages of (1877) 2 A, O,- Ed.) = 
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868 
deep. andmud. The above statements are : 
takén from the depositions of defendant's 


witnesses ewho will be naturally more ae 
Glined ` to support? the defendant. e 


worse from the point of vièw .of the 


navigability than those of the river Kistna ` 
discussed by Sadasiva Aiyar, J., in Secretary . 
of State for- India v. Bommaderara Ven- 


gsaivwipateast stebskartbo i. EÈÓRËTARY oF STATE FOR ‘tpi. 


katanaresimha Naidu (1}.' The Government » 


Pleader also attempted to argue thatthe 
river was, asa, matte?of fact, navigable 


throughout the year because small fishing | 


craft are able to navigate it from January 
“to July; But that small fishing craft 
may float over the water is not enough; 
small fishing craft are very often mere 
logs of wood on which fishermen sit while 
fishing and cannot be said to be useful 
for commercial purposes, In Farnham, 
Vol. I; page.100, e. 23 it is observed : “The 
term includes all waters which for a period 
Jong enough to be of commercial value 
are of sufficient capacity to float water 
craft for the purposes of ‘commerce,: or 
float to market the produets of the country 
through which the water extends, 86 as 
to be useful to the population: along its 
banks, This is alike the rule of the Oivil, 
“ English Common, and American Law.” | 


fact, that fishermen take fish from the 
own sustenance, The 
evidence does not show that there is any 
< trade on the fish, that fish from the river 
are cured and exported to other places 
along the water way. If there is any doubt 
about the evidence I would certainly call 
for.a fresh finding allowing further evi- 
dence if necessary, but I have already 
extracted sentences from defendant's wit- 
nesses, They are far from showing that 
the river is navigable throughout the year 
even for small fishing craft: But assum- 
ifg as itis, itis not for commercial pur- 
poses. I have, therefore, come .to the 
conclusion on the findings of the lower 
Appellate Court and on the materials be- 
fora us that the river .is.not navigable 
throughout theyear and, therefore, can- 


“mot be regarded asa navigable river, and 


that no further finding need be. called 
for onthe matter. In view cf my conclu- 
sion: on the second point 1’ am about 


_ discuss, itis all the more unnecessary to 


call fora finding, 


| now proceed to discuss the gecond Loint : 
“ja the cate, en a by 1egecn of 


re tae) 


vana Pandara Sannadhi 


poŝ I.C. 1827) 
` the riparian rights of the plaintiff, he is 


. entitled to use the water free of water 
cess. 
~ Case-law 
og conditions of this. branch ` seem tobe far : 


On ‘this matter, the history of the 
in this Presidency may be 
stated as follows. In Secretary of State 
for India v. Swami Nautheswarar (12) 
it was held that where water flowing 
from a .Government source flowed through 
a sheet of water in an inam and then 
overflowed the inam, the tnam was liable 
to pay water cess. One might concede 
that where water from the . Government 
source directly irrigates theinam, theinam 


‘is certainly liable to pay water cess, but 
| Where the water from 
source naturally flows into a tank or- 


the Government 
stream within the inam and then the 
water is used for irrigation, it is only natural 
rights thatare being enjoyed and, there- 
fore, the inam is not liable for water cess, 
Bat, however, this ‘view did not then 
prevail. This case was followed in 
Secretary of State for India v, Ambala- 
(13). Ia that 
case, where water from two hills, one 


belonging to Government and the other to 
“a private party, combined and flowed ip 
‘a channel between Government and private 
“ lands and the water is used for irrigation by 
“a private party it was held he: was using 
The rule is not satisfied by the mere : 


Government water; but to the extent 


"that the accustomed flow at the-time of 


the grant 
it was held that the inamdar was not 


was utilised for - irrigation, 


liable to water cess.. But where more 
water is used than the accustomed flow 


. atthe time of the grantit was held that 


he was liable to water cess. In this 
decision, the decision of the High 
Court in the Urlam -case [Kandukuri 


“Mahalakshmana_ Garu Chetty v. Secretary 


of State for India (14)] was” follow- 


“ed. But the Urlam case (14) itself and this 
, decision both went up to the Privy Council 
.and I will refer to their, effect later on. 
“Meanwhile before the Privy Oouncil deci- 
. ions were passed there is some change 


in the trend of the decisions inthe High 
Court itself. In Secretary of State for 


. India v. Kanapalli Janakiramayya (15) 
_(a Letters Patent Appeal) it was held by 


n= 


, _ (12) 6 Ind. Cas. 199; 34M. 21; 7. M. L. T. 407; 20 M, 
$ L. J.766; (1910) M. W. N. 495, 
to 


(13) 8 ind. Cas. 357; 34 M.. 366; 9 M. L. T. 47; (1911) 


“LIM. W.N.1 


GAM. WAN, 285; 24M. Li J, 365, 


(14) 8 Ind. Gas. 67; 34 M. 295; (1910) Ñ. W., N. 595; 
235; 


: EM. L. T. 389; 20 M. L, J, 823 


(15) 18 Ind. Oas. 770; 37 a 322; 13 M. L, T, 
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-be leviable-even though the Government 


Sadasiva Aiyar J., that the presumption of 
ownership in following water is reltutted 
by showing that the bed of the stream 
over which water flows does not wholly 
belong to-Govcrnment. *Where half the 


bed belongs to a private owner, Madras. 


Act III of$05 cannot be held to abrogate 
the ordinary juristic prin’ciples regarding 
flowing waters or to createa -new kind of 
ownership ‘in the Government in respect of 
them which entitles them to impose assess- 
ment. His view was that if there are 
riparian rights and where the irrigation ‘1s 
limited to the exercise of such rights, there 
is no right to levy water cess. 
view that half only of the bed belonged 
to Government did. not prevail and the 


other two Judges held in the opposite way. 


In Secretary of State for India v. Simhadri 
Jaghapathiraju (16) it was held by Spencer 
and Sankaran Nair, JJ., that where aright 
to take, water is proved.and established in 
a previous litigation, an engagement , to 
give it free of watér cess should be implied 
and Government could not levy water cess. 
Secretary of State for India- v. Kanapalls 
Janakiramayya (15) was distinguished on 
the ground thatit turned upon the ques- 
tion of the right to the bed; whereas in the 
case. before them -there was no riparian 
right, but the mokhasadars were enjoying 
the right as a matter of easement. It is 
somewhat difficult to follow the distinc- 
tion. Ifin Secretary of State for India v. 
Kanapalli Janakiramayya (15) the inamdar 
had ariparian right and it in Secretary of 
State for India v. Simhadri Jaghapathiraju 
(16) the tnamdar had aright to easement 
one would think that the lattercase is not 
stronger than the former, In Kandukuri 
Balasurya Prasadha Row v. Secretary of 
State for India (17), the Urlam case de- 
cided by the High Court in Kandukuri 
Mahalakshmana Garu Chetty v. Secretary 
‘of State for India (14) came up before 
the Privy Council. At page 894* in discuss- 
ing the Irrigation Cess Act, Lord Parker 
observed; “If, for example, a riparian owner 
irrigates his land with water derived from 
a river or stream of which it can be truly 
said that itis a river or stream belonging 
to the Government,a& cess would appear to 


(16) 26 Ind. Oas. 692; 39 M. 67; 17 M. L. T.29; 2 
L. W. 31:28 M. L. 9.51. 


_ (17) 41 Ind. Cas.-98; 40 M. 886; -3 M. L. J. 144; 22 M. 


L. T.76; 15 4. L. J. 697:,21 C. W. N. 1039; (1917) M. 
W., N. 536;-19 Bom. L.R- 751; 6 L.W. 340; 2 P. L. W, 
960; 26 0. L. J. 290; 44 I. A. 166 (P. O.). 
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had never spent a single rupee in improv- 
ing the source of supply. If, in. order to 
avoid this result, reliance were, placed on 
iHe first. proviso, the, @uestion would arise 


whether it were possible to imply some, 


engagement with the Government - arising 
out of the natural or prescriptive right of 
the riparian ‘owner.” Here I wish to note 
that these sentences refer only to a case 
where the river oy stream belongs wholly 
only to Government and itis only in such 
a- case that the cess eis prima facie leviable 
by Government and exemption could be 
claimed,if at all, only on the ground of an en- 
gagement within the meaning of the proviso. 
But where the river or stream cannot be said 
to belong wholly to Government, the obser- 
vations that cess is prima facie leviable 
and, therefore, it is necessary to get exemp- 


tion by reliance on the engagement are not `- 


applicable. Where the river or stream 
does not wholly belong to Government but 
only a half or no part of it, as where the 
owners of both sides are private owners 
and water from a Government source higher 
up flows into the river, it looks as ifin the 
view of Lord Parker cess is not prima facte 
leviable. At page 896*, his Lordship then 
discussed the object of the proviso and his 
conclusion was that the object was to 
safeguard the obligation not to increase 
the jumma. At page 897* he discusses the 
question whether the right to irrigate free 
of water cess is limited to the mamul enjoy- 
ment at the time ofthe grant. Then after 


describing the various channels inthe case 


his Lordship observes at page 904* : 


“Obviously some right or easement of . 
taking water from ‘the river must pass. | 


The only question isas tothe measure of 
this right.” a 

Then hecomes to theconclusion that the 
measure of the right'is not the mamul of 
enjoyment at the time ofthe grant but the 
capacity of the easement granted as shown 
by ithe configuration of channels and 
eluices and such other features. At the 


‘bottom of page 905* he observes: 


“Assuming, on the other hand, that the 
river Vamsadhara does not belong’ to’ the 
Government, the right of taking water from 


-it into each of the four channels could not 


depend on any easement created by. virtue 
of the Permanent -Settlement. It «would 
dependin part upon the natural rightse of 
riparian owners ana in pwt on prescriptive 
rights existing at the date of,’and’_ passing 
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‘under, the sandds, or acquired since the 


. which his 


- Government. 


sanads were granted.” ` `: ; ° 
|. , I Men his Lordship observes: |, = 

. “The construction of the sanads in the 
way. their Lordskips construe them has 


the advantage of being in ample accord . 
. with the known poliey and objecis of the 


Péermatient Settlement............. The policy 
was to encourage such progress.” i 
Then hesays at page 907* that the con- 
clusions*of the lower Corts were fallacious. 
The actual case was one of easement and 
not of riparian rights; but the way in 
Lordship discussed the con- 
struction of the sanads and the policy of 


the Government atthe time of the settle- ' 


‘ment and used it for the purpose of deter- 
mining the measure of the easement shows 
that exactly the same principles- would ap- 


: ply to determine the effect of the grant 


even if it were nota case of easement but 
a case of riparian right. Infact’ the ripa- 


rian right and the prescriptive right were ° 
_ put together in the paragraph immediately 
. preceding the discussion of the construc- 


tion of the sanad. It is true at an 


‘earlier page (page 895) his Lordship ob- . 


served : ; 

“It is a nice problem whether a riparian 
owner, who is exercising his natural or 
prescriptive right of taking water from a 
natural stream for purposes of irrigation, 


is taking water from a stream belonging ` 
to the Government within the meaning of’ 


the Cess Act ?” 


But that nice problem was only in re- 


spect of astream wholly belonging to the 


the other hand, partly belongs to the ripa- 
rian owneror does not belong to the Gov- 
ernment atall, it is not a nice problem. 
But assuming itis a nice problem in all 


the eases, there does.not seem to be any. . 
doubt as to what the answer would have : 


been from the manner inwhich the ques- 
tion is discussed at page £06* though the 
matter had not to be decided in that case. 


“But in the case immediately following it, 
namely, Amabalavana Pandara Sannadhi | 


of State for India (18) 
which was on. appeal from Secretary 
of State for India v. Ambalavana 
Pandara Sannadhi (18) 


v. Secretary 


Privy Councilin {he Urlam case (14) appli- 
(18) 43 Ind. Cas. 1l4n; 40 M. 209 (P. C.). 
*Pages of 40 M.—|Ed.] in 


| retary 
‘of the Privy Council 


- State 


. kiramayya (15) 


Where the stream does not. 
wholly belong to the Government, but, on ' 


it was conceded - 
by both the parties that the decision of the . 


r Lad 14 
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ed to that case also. When we remember 
that fhe case in Secretary of State for India 
v. Ambalavana Pandara Sannadhi (13) was 
the case of a channel in which water from a 
Government hill and a private hill combined 
and flowed and the channel flowed through 
the private owner's land it is clétr that the 
Urlam decision was held to extend to the 
case of riparian owners by the decision 
in Ambalarana Pandara Sannadhi v., See- 
of State for India (18).- 
my opinion the effect of the decision 
é in Kandukuri 
Balasurya Prasadha Row v. Secretary of 
for India (17) and- Ambalavana 


In - 


Pandara Sannadhi v. Secretary of State for . 


India (18) was not only to reverse the de- 
cisions in Kandukurt Mahalakshmang 


Garu Chetty v. Secretary of State for India’ 


(14) and Secretary of State for India yv. . 


Ambalavana Pandara Sannadhi (13) from. 


which they ‘arose in appeal but also to re- 
verse the decision of the majority in Sec- 
retary of State for India v. Kanapalli Jana- 
In Emani Lakshminarasu 
Avadhanulu v. Secretary of State for India 
(19) it was held that in the case of enjoy- 
mentof riparian rights the inamdar is nêt 
liable to water cess. Sadasiva Aiyar, J., 


‘followed his own view in Secretary of State 


for India v. Kanapallt Janakiramayya (15) 
for though he was then in a minority he 
now found he was at liberty to follow 
that view on account of the Privy Council 
decision in Kandukuri Balasurya Prasadha 
Row v. Secretary of State for India (17). I 
entirely agree with the view taken in 
Emani Lakshminarasu Avadkanulu v. See- 
retary of State for, India (19) as to the 
effect of the Privy Council decision. Thig 
view is further. supported by the fact that 
the basis of the decision of the majority 
in Secretary of State for India v. Kanapalli 
Janakiramayya (15), namely, that the whole 
bed belonged to the Government, a view 
‘with which Sadasiva Aiyar, J., did not 
agree, and by reason of which that case was 
distinguished in Secretary of -State for 
India v. Simhadri Jaghapathiraju (16) 


was itself overruled in the Full Bench de. ~ 


cision in Vasireddi Venkata Lakshmi 
Narasamma v Secretary of State for India 
(20) [see also Olappamanana Nankal y Sec- 
I ota Yor India (21\)}. So that 

. Cas. 113; 34 M. L. J. 2237 7 L, W. 1: 23 
w L T. 235. i : Mg mene 
) 47 Ind. Cas.606: 41M. 840; 35 M. L. ; 
(1918) M. W. N. 662 (F. B.J)! i Se alod 

(21) 55 Ind. Ças, 770; 12 UL, W, 371, 
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this is another reason why the. decision in 
Secretary of State for India v. Kanapelly 
Janakiramayya (15) ceases to be of any 
authority. And if the whole bed does not 
belong to Government, thaf decision does 
not apply, there is no nice problem to de- 
cide and the principles.of Urlam case (14) 
apply. In Secretary of State for India 
y. Maharaja of Bobbili (22), a decision of the 
Privy Council, Lord Shaw after quoting 
the sentences of Lord-Parker at page 896", 
I have already quoted, referring to the natu- 
ral: or prescriptive right of the riparian 
owner, Says : 

“That question so reserved is the point 
now in issue. In their Lordships’ opinion 
such an engagement should be implied in 
the circumstances already set out. The 
predecessors of the respondent were using 
‘the water as of right when the servient 
zemindari was forfeited to the Crown in 
1833 ; with the owners of that zemindart 
they had, to usethe general term employed 
in the Statute, a good ‘engagement’: in 
taking the servient estate, this engagement 
accompanied the transaction, and the 
engagement was thereafter with the Crown.” 
In hat case the riparian owner abutting on 
the channel had a right by prescription 
to take the water of a river through the. 
channel over the lands of the zemindar of 
Palkonda which were since forfeited to 
Government. It was held there was an 
engagement not to levy water cess. Whe-. 
ther itisa natural right or a prescriptive 
right ofthe riparian owner I do not see 
what difference it makes. The method of 
reasoning in Kandukuri Balasurya Pra- 
sadha” Rowv. Secretary of State for India 
(17) the way in which it was conceded that . 
it applies in Ambalavana Pandara Sanna dhi 
y. Secretary of State for India (18) the 
decision in Emani Lakshminarasu Avadha- 
nulu v. Secretary of State for: India (19) 
and finally the decision in Secretary of -` 
State for India v. Maharaja of Bobbili (22) 
all show that at this- day no distinction 
can be made between that effect of a grant 
on the measure of irrigation rights granted 
whether the enjoyment at the time of the. 
grant was by an easement or as a riparian 
owner with natural or prescriptive rights. 
In the present case, the lower Courts observe 


(22) 54 Ind. Cas. 154; 43 M. 529; (1919) M. W. N. 775; 
TM L. J. 724,18 A. L. J. 4; 11 L. W. 204; 2 U. P. L. 
(P. O) 33; 48 L A. 302; 24 O. W. N, 446; 22 Bom. L. 

R 498 (P.C). ` : 
*Pageot 40 M.A [Bd]. - 
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. that the immemorial use öf riparian rights 


. presenting the petition, 


t 
‘ e. 


ant 


. 


by the plaintif is not proved. In this 
observation, the lower Courts are, in my 
opinion, guilty of a misconception of law. 
A rifarian right is a natgiral righ? and. is 
not acquired by immemorial user. Jt exists 
by law; it may be lost by the adverse enjoy- 
ment of another, butithas not got to be 
enjoyed to be kept up. Whatever® the . 
enjoyment at'the date of the grant may be 
the measure of the right that passes is deter- | 
mined only by the configuration and the 
width of the river oratream, I, therefore, 
think in this case the plaintiff is entitled to 
draw water fromthe Addarapu Kalava in 


‘exercise of his rights as a riparian owner 


and so long as he does not exceed those 
rights he is not liable to. water cess. That 


‘in -India rights of the riparian owner in- 


clude alao the right to take reasonable 
quantity of water for purposes of irrigation 
scarcely admits of any doubt. : 

In the result, I would allow the appeal and: 
decree the suit with costs throughout but 
only with interest at 6 per cent. instead of 


12 per cent. claimed. 


NON, Appeal allowed, . 
A. NA. p 
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BOMBAY HIGH COURT. 
Civ: Rersrenog No. 15 or 1926. 

d ” June 25, 1927. 
Present:—8ir Amberson Marten, Kr., Chief 
Justice, Mr. Justice Blackwell and Mr, 
Justice Baker: 

- after remand ] 
Present:—Sir Ambėrson Marten, Kr.. Ohief 
Justice Mr. Justice Crump and Mr. Justice 
Blackwell. l 

. PREMOHAND HIRA—PATITIONER 

i versus i 
BAI GALAL—OPPOSITE PARTY. . 

‘Divorce Act (IV of 
divorce—Duty, of Courts—-Procedure—Matters to bes 
proved—Marriage, religion, domicile, residence, ete.— 
Adultery—Admissions of wife or husband, admissibil- 
ity and value of—Damages for adultery, whether 
awardable—Measure of damages —Condonation—Sub- 
sequent offence—Revivor—Pleadings—Statements in 
petition, whether evidence—PracticeRemand for 
findings—Duty of Court to record findings on all 


issues. i 
' In every divorce case one principal element is 

that the marriage should be pfoyed strictly and 

that in general a ‘certificate of marriage should be 
produced. It is also essential to prove that one or 
both of the parties were Christians, that the péti- 
tioner professed the Christian rfiigion atthe date of 
and that the parties were 


1869), ss. 10, 84, 47—Petition for a 
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the petition. It must also be shown in accordance 
with the requirements of s. 3 of the Divorce Act that 
- the parties last’ resided together within the jufisdic- 
* tion ofthe Court in which’ the petition is filed. [p. 
"872, col. 21 ~ : O 

‘In divorce cases great care is required Ĥefore 


‘accepting an admission of adultery by either spouse as. 


sufficient by itself and where such evidence involves 
allegations of non-access or non-interference by the 
husbapd, it is desirable that corroborative evidence 
' should be adduced to show that the respondent was 
‘living in adultery with the co-respondent. [p. 873, 
Colss1&2.] . a 
- “Over v, Over (4), Russell a Russell (5) and Warren 
v. Warren (6), relied on. a ea 

In a petition for divorce damages for adultery can 
be awarded to the petitioner against, a co-respond- 
ent. Itisa well-recognised remedy applied both in 
India andin England. But the damages in divorce 
are not punitive. The means of the co-respondent 
are an irrelevant consideration except in so far 


as they were of assistance to him in seducing the. 
wife. It is not the intention thata man should make'a . 


profit out of the dishonour of his wife. The only 
question is what the petitioner has lost in his wife. [p. 
874, col. 2.] ee 
It isa clear- proposition of divoree law that con-, 
donation is not absolute, but is only conditional and 
that if there is a subsequent matrimonial offence, 
then the condonation goes and the original offence ig 
revived. [p. 875, cal. 2.] 


b ` 
In India, especially in the-Mufussil, special pleading 
as torevivor of the previous misconduct should not be - 


insisted upon [p. 876, col.1.] | 

Per Marten, C.J.—Although the statements con- 
tained ina petition for divorce may be reférred to 
at the hearing as evidence under s. 47 of the Divorce 
Act, the ordinary practice, which is followed by the 
English. Divorce Court, namely, that the parties give 
viva voce “evidence, should invariably be followed in 
every case unless there are some good reasons to the 
contrary. [p. 876, col. 2] 

„It is the duty of a Judge to whom a case has been 
remanded for recording findings on certain issues to 
record’ findings on.all the issues and not to omit 
_ certain answers because of the view he takes of the law. 

[ibid.] govi a | 
- » Reference made by the District Judge, 
Kaira, under the Indian Divorce Act, 1869, . 
- The reference came on for hearing before 
Marten, ©. J., and Blackwell and Baker, JJ., 
and their Lordships remanded the ‘case 


for findings: l | 
ox JUDGMENT. . aes 
°* Marten, ©. J.—This is another 
instance of the apparent difficulty of the 


Mofussil Courts in appreciating the essen- ' 


tials for a valid decree under the Indian: 
Diyorce Act. In a case from Poona not 
long ago, Walsh v. Walsh (1), we had to 
send, the case back no less than twice for 
remands 
évidence before the Court. Inthe present 
case from Nadiad, I regret that it is also 
' (1) 101 Ind, Cas, 388; 29 Bom, L, R. 308; A. I. R, 1927 
Bom. 230, < f 


nad hadi 
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domiciled in India at the date of the presentation of 


in order to have .the essential: 
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necessary to send the case to thes learned 
District Judge'for 4 remand to determine, 
essential points. I also regrèt that. like 
several other divorce cases from the Mofus- 
sil we have not had the benefit of the assist- 
ance of Counsel, and that the time of no less 
than three Judges is occupied in doing work 
that should prpperly have been®done in the 
trial Court. be el ye 
Now in the first place the learned 
Judge here has "never had the marriage 


proved properly. There is no certificate of 


Marriage. There is a statement in the 
petition that the marriage was solemnized 


‘ina Salvation Army Hall. Whether that 


was a duly licensed place for thé perform- 
ance of Christian marriages, and whether the 
marriage was performed by a duly licensed 
person in pursuance of the requirements of 
the Indian Christian Marriage Act, 187 2, We 
do not know, ButI do unhesitatingly say that 
in every divorce case, that has hitherto come 
before me in this High Court—and I believe 
the same is true of the Divorce Court in 
England—one principal element is that the 
marridge should be proved strictly and -that | 
in general a certificate of marriage should be 
produced: The learned Judge will, there- 
fore, take that course in the present c&se, 
and he will be caréful to see that the re- 


‘quirements ofthe Indian Ohristian Marriage 


Act, 1872, have been carried out in this par- . 
ticular case, In this connection I would 
draw his attention tothe faet that in her 
evidence before the Court the wife déscribes 
herself as a Hindu and that both parties have 
Hindu names, But unders.4 of that Act 
it is essential to prove that’ one or both of 
the parties were Christians. Further, under 
s. 2 ofthe Indian Divorce Act, 1869, it is 


essential to prove that -the petitioner pro- 


fessed the Christian religion at the date “of 
presenting thé petition. | ; - 
A further point which the learned Jud ge 


„has not dealt with notwithstanding the 


directions that have from time to time been 
given by this Oourt, is as to the domicileof 
the parties: see Hewson v.Hewson (2). It 
was laid down by this Court in Wilkinson 
v. Wilkinson (3) that the Indian Courts have 
no jurisdiction to dissolve the marriages of 
persons who are not domiciled in India, By. 
the recent Indian Divorce (Amendment) 
Act, 1926, this is now enacted as part of the 

(2) 85 Ind: Cas. 774; 26 Bom. L: R.467; A. L R. 1924 
Bom. 397: ih 
: (3) 77 Ind. Oas. 654; 23 Bom. L. R. 945; 47 B, 843; 
A. TL R. 1923 Bom. 321, : Wi. Ai 


[205 Z. o. 1997) ° 


ly, the learned Judge should record # find- 
-.ing,if it be the fact, that the parties’ were: 
domiciled in India at the date of the pre- 


sentation of the petition.* Having regard to . 


their names there should be no difficulty 
about thay. So itis only a technical point 
in the present case, ii TT 

What I have just said about- domicile is 
irrespective of the Act which just has been 
passed by the English Parliament giving 
the Indian Courts a limited power to grant 
divorces where the parties are not domiciled 
in India. But those new powers are confined 
to the High Court and are not given by the 
English Act to the District Courts, This 
High Court has not yet obtained a copy of 
this English Act, but from what has been 


announced as to its effect, it must be taken >` 


that it does not apply to the present case, 
which is brought in a District Court. 

Then coming to’ the ‘substance of the 
allégations, there is really no evidence worth. 
the name. . The husband has put in a peti- 
tion. This he has not attémpted to support 
by-any independent evidence. His own 
evidence is confined to a denial that he has 
divorced his wife: The allegations in the 
` Petition including those as to the adultéry 


of the wife must, therefore, be properly prov- ` 


_ 6d: Itwas apparently “thought sufficient 
for the wife to go into the box, and to say 
that she lived with another man, and gave 
birth to a child by him. But we have already 
drawn attention more than onee to the 
Gare required before accepting an admission 
of adultery by either spouse as sufficient by 
itself: see Over v, Over (4). ~ 
There is one other technical difficulty that 
may arise owing to a recent decision of the 
House of Lords in Russell v. Russell: (5) 
which, speaking generally, has ruled out 


evidence by either spouse as to non-access | 


which would have the effect of bastardizing 
a child which was conceived during the 
time the marriage was in éxistence. That 
case has been considered by “Mr, Justice 
Swiftin Warren v. Warren (6) to which my 
brother Blackwell has drawn our. attention. 
There it was held in effect that the confes- 
sion of a- wife that she has .committed 


adultery isadmissibleas evidence ina suit. 


(4) 91 Ind. Cas. 20; 27 Bom. L. R. 251; A. L R.1925 
Bom. 231: 49 B. 368. 

(5) (1924) A. O. 687;-93 L. J. P, 97; 131 L. T. 482; 68 
, J. 682; aye a R. 713: 6. — 
(-(6) (1925) P. 107; 94 É. J, P, 68; 153 Ly T. 35% 69 
8. J. 725; 41 T. L. R. 599, ? ? 9 kh; T as Pos 
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statutory law of this country. “ Consequent- ` 


“ent. 


“from the wife's 
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for- divorce so long as: she does not assert 


.- that the husband'could have had no access at 


the time.of conception, In the present case, 


“however, the wife's evidence: tomes very 


nearly to making sucW an assertion, and if 


“Bo, the case would not be within’Warréen y* 


Warren (6). Accordingly, it is desirable that 


‘Independent corroboradive evidence should 


be obtained’ to show that ‘the respondent 
was living in adultery with the co-respond- 
There, agaia, if that be the truth, - 
there should be no difficulty in obtaining 
the proper evidence: : A 

If must also be shown in accordance with 
the requirements of s. 3 of the Act that the 


‘parties last resided together within ‘the 


jurisdiction of the Nadiad Gourt. That, 
again, is not specifically stated by the 
husband, and, in my opinion, it ‘is not suffici- 
‘ent merely for certain statementsto be made 
in the petition which are not verified in ‘the 
witness-box, l ; i 

Lastly, Inotice that in the learned Jud ge's 
judgment he seems to have thought 
that the claim for damages would not lie 
because damages are not mentioned in s. 10 
of the Indian Divorce Act, 1869. Thatis SO, 
for the section dealing with damages is s. 34 
and not s. 10; and in the face of those clear 
provisions of's, 34 it is idle to: suggest that . 
the case is governed by s. 10. In point of 
fact it is a well-recognised remedy which is. 
applied over and over again both here ‘and 
in England; and the learned J udge certain- 
ly should not have overruled the: question ` 
of damages on that particular ground. 

I would, accordingly, remand this case to 
the District Court under s. 17 ofthe Act for | 
further inquiries: and additional evidence 
on, inter alia, the following points:— . a 
The marriage must be proved in ace 
cordance with the requirements of the. 
Indian Ohristian Marriage Act, 1872. A 
certificate of marriage should be produced. - 

2. The petitioner must be shown to be a 
Christian and domiciled in India. 

3. The spouses must be shown to have 
last resided together within the Jurisdiction 
ofthe Nadiad Court: > 

4, The rest of the allegations in the peti- 
tion should be proved, and some corrobora- 
tive evidence of adultery is desirable "apart 

admission: see Overy. 
Over (4). eo 4 
- In this sonnection it is the duty of the 
Oourt to guard against c@llusion:-under 8, 
12 of the Act, I would also draw the atfention 
of the Court tothe fact that under g. 7 of 


- 


| 

814 im 
the Act, relief has to begiven “on principles 
and gules which, in the opinion of tle 
Courts, are as nearly as may be conform- 
able to the principlea and rules on whioh 
.the Court, for Divorce and Matrimonial 
Causes in England for the time being acts 
and gives relief,” The English Courts, es 
I have already poifted out, exereise this 
jdrisdiction with care, and, so far as I am 


concerned, I intend to do my best to see. 


that the District Courts if this Presidency 
. should also exercise thisimportant jurisdic- 
tion with duecare, 


Blackwell, J.—I agree and desire to 


add a few words òn two points only in this 
case. Having regard tos, 7 of the Indian . 


Divorce Act IV of 1869, I think that the 
rule laid down by the House of Lords in 
Russell v. Russell (5) to the effect thatneither 
a husband nor a wife is permitted to give evi- 
dence of the non-intercourse after marriage 
to bastardize a child born in wedlock, applies 
to divorce suits in India. In the present case 
the evidence given by thewife clearly point- 


ed to the impossibility of accees by her huss, 


band, for, according to her evidence, she 
had left her husband, alleging that he had 
divorced her, and then, in fact, had been 
living for a considerable period of time with 
another man. Her evidence, therefore, 


clearly intimates that there had been no- 


’ possibility of access by her husband. Mr. 
Justice Swift in the Englishcase of Warren 
y. Warren (6) to which my Lord the Chief 
Justice has referred, says at’ page 112*— 


“Her evidence (that is the wife's evidence) | 
and proof of her conduct and statements . 


are admissible unless and until it is 
sought to prove by these means non-access 


or non intercourse.” Itfollows that if her ; 


evidence involves allegations of non-access 
or non-intercourse by her husband in the 
course of a confession or an admission 


made by her, the confession or the admis- . 


sion becomes inadmissible. It is, there- 
fore; very essential that the learned Judge, 
when he deals with thiscase further, 


should be satisfied by independent evidence ' 
which it ought to be quite possible for the | 
petitioner to obtain, that his wife has- been ` 


living in adultery with the co-respondent. 


In the absence of such evidence—and if : 


the confession of the wife alone is relied 


on—it seems tome. that the evidence will. 


be wholly insufficient. Kn 


The-District Judge has not permitted the © 


Li . TLD TF 
*Page of (1925) P.—[Hd.] ; 


PREMOHAND BIRA 9. BAT GALAN, 


‘in this particular. case. 


‘to him in seducing the wife. 


: direct his attention. 


- the fact that he has not permitted the 


ug. 34 of the Indian Divorce Act. 
ed Judge has really never applied his mind 
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petitiqner to proceed with his claim for 
‘damages upon theground apparently that 


s. 10 of the Indian Divorce Act did not con- — 
template a claim fer damages. But, as my 


‘Lord the Chief Justice has pointed out, 


under s. s4 of that Act.a husband may 


claim damages. Ib does not, of courbe, follow 


that he will thinkit proper to give damages 
It has been laid 
down in a case in England [Gibson v. Gibson 
(7)|} that proof of adultery does not neces- 
sarily entitle a petitioner to damages. The 
measure of damagesin such a case has been 


‘laid downin’a Full Bench case, Freer v. 


Johnson (8). The head-note in that case is 
as follows:— 


- “In a husband's suit for divorce on the 


“ground of the wife’s adultery with the co- 


respondent, the Court can, if the adultery 


“is proved, award damages against the co- 


respondent, But the damages in divorce 
are not punitive. The meansof the co- 


‘respondent are an irrelevant consideration 


except in so far as they were of assistance 
It is not the 
intention that aman should gmakea profit - 
out of the dishonour of his wife. The - 


“only question is what the petitioner has lost, - 
‘in his wife.” 


I think the District Judge should con- 
sider whether the wife, according tosuch 


‘evidence as the petitioner may give, was 
-in the past a good wifeand took "good 
care of his house and children. That is an 


elementfor consideration: see the English 
case of Keyes v. Keyes (9). On the other 


“hand, if she were a worthless wife, always 


out of the Louse and not attending to her 


duties, the petitioner may not be entitled to 


any damages at all. Those are considera- 
tions to which the District Judge skould 
But having regard to 


petitioner to go into the question of dam- 
ages, I think he should do so upon the 
further hearing. 

Baker, J.—-1 agree and have nothing 
to add. - 

Marten, C. J.—There will be further 
a question (5) added as to what damages, if 
any, the petitioner ought to recover under 
The learn- 


to that particular section. 


(7) (1908) 22 T. L. R. 361;,94 L. T. 649. 
@) 78 Ind. Cas. 125:46M..L J. 282; 19 L. W. 374; 
34 M. L. T. 163; A. I. R. 1924 Mad. 611. 

(9) (1886) 11 P. D, 100; 55 L, J. P. 54; 34 W.R. 791, 
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“As regards what my brother Blackwell 


VBAL Gatat, 


has just said about the effect of the decisfon-. 


of the House of Lords in Russell v, Russell 
(5) I should like to reserve my final opinion 
until the matter has been argued before 
me by Counsel, and in particular as to 
whether these is any difference in India 
arising from. the provisions of the Indian 
Evidence Act. But I entirely agree, as I 
have already said, that the proper way to 
avoid the difficulty altogether is to prove 
otherwise than by the evidence of the wife 
that shehas been living in adultery with 
the co-respondent. And I may -point out 
that when this Court’s judgment in Hewson 
v. Hewson (2) was given, the decision of the 
House of Lords overruling the Court of 
Appeal.in Russell v. Russell (5) had not been 
given, and consequently the contrary opin- 
ton of the Court of Appeal [Russell v. Rus- 
sell (10)] was then the guiding authority, 





“The reference was heard by Marten, O. J. 
and Crump and Blackwell, JJ., on receipt of 
the findings of the District Judge. © 


Marten, C..°-J.—When the .Indian 
Divorce Act was framed,. it was probably 
not®contemplated that .the time of no less 
than three Judges of this -High Court would 
be occupied in hearing these applications for 
confirmation of divorce decrees but with- 
out any appearance either by the parties 
themselves or by their Pleaders. In effect, 
therefore, it is left to three Judges to treat 
the case asif it wasa brief at the Bar and 
to have valuable time, which ought to be 

Spent on other duties, occupied in doing 
Counsel's work. 

In this Court’s previous judgment on 
remand of January 17, 1927, this Court 
was obliged to point out several omissions 
that had been made in disposing of this 
case in the trial Court. The learned Judge 
has now-heard further evidence, and has 
recorded findings on certain ofthe points 
that were sent backon remand. We have 
now a certificate of the marriage, and we 
respectfully agree with the learned Judge 
that the marriage has now been proved. 
This was a marriage between native Chris- 
ilans, and it is sufficient to refer to ss. 60 
and 61 of the Indian Obristian Marriage Act, 


e -o a 

3 875. 
dance now before us. Similarly itis now 
showa that the parties are domiciled in 
India. .We also agree with the learned 


Judge in thinking that the adultery ‘thas now 


been properly proved, and that there'is pro- 


per corroborative evidence, 

‘In his original judgment the learned 
Judge was prepared to pass a decree n?si in 
favour of the petitioner, but having regard 
to the evidence on remand he has now come 


| to the conclusion that the petitioner's casa 


1872. The latter section makes a particular - 


certificate conclusive proof of the perform- 
ance of the marriage. -We have that 
' certificate inthe present case in the evi- 


- (10) (1924) P, 1; 67 S. J, 789; 39 T. L, R, 696. 


` 
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‘and the head-note thus states the 


must fail because the adultery alleged in 
the petition, viz. adultery taking place“‘from 
about” “or on or about” May 15, 1922, was 
condoned by reason of the fact that the 
husband and wife afterwards lived together 
as such and that consequently there was 
condonation within the meaning of s.. 14 of 
the Indian Divorce Act. But unfortunately 
the learned Judge has failed to appreciate 
the true doctrine of condonation and to give 
effect tos. 7 of the Act which requires the 
Court inall proceedings thereunder to act 
and give relief on principles. and ruleg 
“which, in the opinion of the said Courts 
are as nearly as may be conformable to the 


principles and rules on which the Court. 


for Divorce and Matrimonial Causes in Eng- 


land for the time being. acts and giveg- 


relief.” Nowit is a clear proposition of 
English Divorce Law that condonaticnis not 
absolute, but is only conditional, and that 
if there is a subsequent matrimonial offence 


then the condonation goes, and the original - 


offence is revived. In Palmer v. Palmer 
(11) the head-note runs: | 

| “All condonation is conditional.on no 
offence of which the Matrimonial Court can 
take cognizance beingin future perpetrated. 
Oruelty once condoned may beso revived by 
subsequent adultery as to ‘form, coupled 
wita that adultery, ground fora sentence 
of dissolution.” ; 


There is another case on the question of 
cruelty in Moss v. Moss (12) a decision of 
the Court of Appeal, where a similar deci- 
sion was arrived atag regards subsequent 
acts of cruelty. Taen in Cramp v, Cramp 
(19), Mr. Justice McOardie reviewed the law, 
view he 
took :— i l l 

. “Condonation, as applied to matrimonial 

11) (1850) 2Sw. & Tr. 61: wae . 
a e Kaka 
S 4 r ,d..P. 9. 7 ' r 
„CIB (1916) P. 155; 85 L. J.-P. 182% 114 L, T. i147; 32 


(13) (1920) P. 158; 89 L. J, P. 119; 123D, T 444. 
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offənces, though frequently defined as 
conditional forgiveness, is. not forgiveness 
in.the ordinary g2nse, but would be more 


properly’defined gs conditional reinséate- 


vient of the ‘offending spouse. It is 
always subject to the condition that the 
offence must.not recur.” ; 


. The caseis not ‘on all foufs with the pre- 


gent: case as regards the facts; but asregards 
the law it reviews and re-states well-estab- 
lished propositions. ° 
‘It istrue that thee present petition ‘does 
‘not expressly plead revivor. Butin Brad- 


dock v. Braddock (14) where ‘revivor of the- 


previous misconduct had not been speci fical- 
ly pleaded, the President of the Divorce 
Oourt nevertheless pronounced a decree nisi, 
although he added “some day, however, the 
* question of whether ‘revival'should be plead- 
ed,or not. might have to be seriously con- 
sidered." We think, however, in the- pre- 
sent case—particularly havingregard to the 
fact that we are dealing with a Mofussil 
case, and with people in humble circum- 
stances—that it is unnecessary to insist on 
the pleadings being amended. My brother 
Blackwell hag also pointed out that. the 
existing pleadings may’be wide enough to 


Gover not only adultery: before this act of’ 


condonation, but also adultery afterwards. 
In that view of the case it would be also 
“open for the petitioner to.obtain a decree. 
The learned Judge felt embarrassed because 
--the petitioner's Pleader did not amend his 
petition, but in a case like the present, one 
remedy might have been for the Judge to 
. direct the petition. to` be amended so 
as to put.the main materials before 
the Court in ‘a strictly technieal fashion: 
However that may be, in my judgment, it 
is sufficient for the petitioner to rest his case 
on the original adultery pleaded, inasmuch 
as there was a subsequent matrimonial 
offence with the same adulterer after the 
e dateof the alleged condonation. .I draw 
attention to the fact that it was the same 
adulterer, because there is authority for 
questioning whether adultery with another 
man would revive the original offence. 
fn that respect Bernstein v. Bernstein (15), a 
decision of the Court of Appeal, may be re- 
fered to: (See also Halsbury’s Laws of 
England, Vol. XVI, pages 490-1). ` | 
. There is one small point that I 


pa ieee | 
(14) (1910) 27 1° L. R. 94; 558. J. 79.. 5 
; 15): (1892) P. 375 on-appeal-(1893) P. 292; 63 L. JP, 
3; 6 R. 609; 69 L. T. 513. ' - gi 


“wish 40 
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meption. ` In my judgment on remand, in 


-stating that the petitioner should have 


_ Counsel and Judge. 


been examined in detailin support of, his 
allegations I peghaps did the learned Judge. 
unwittingly an injustice, That was be- 


_cause I had overlooked the final sentence 
of s. 47.. It onJy shows the difficulty of, in 


effect, having. to do the work of both 
That sentence provides 
that the statements contained inthe peti- 
tions may at the hearing be referred to as 
evidence, Therefore, technically, -the 
learned: Judge was. entitled to refer to the 
allegations in the petition as evidence. 
On the other hand, speaking for myself, I 


‘think the ordinary practice, which is follow- 


ed in the English Divorce Court, viz, that 
the parties give viva voce evidence, should. 
invariably be followed: in every case un- 


_less there are some very good reasons to the 


contrary. OR NGNE 
_We think, therefore, that on the evidence 
now before us there should be a decree 
absolute for dissolution of the marriage. 
There remains the question of damages. 
As’ pointed out in the previous judgment, 
the learned Judge originally held that no 
damages ought to be granted against ethe 
co-respondent because they are not mention- 
ed in s. 10 of the Act. We, however, 
pointed out that the relevant section is 
not s. 10, buts. 34 which clearly provides 
for damages. We, therefore, directed the 
learned Judge to record a finding as to. 
damages. The learned Judge has not done 
so having regard to his findings a8,,to. 
econdonation. But with great ‘respect...to 
the learned Judge, in my opinion, 1t- was 


‘his duty to record findings to all the 


questions sent on remand and not to omit 
certain answers because of the view hé 
took of the law. The law was for this 
Appellate Court finally to decide. How- 
ever, under all the circumstances we do 
not propose to send the case back ‘for a 
second remand. There is evidence. here 
by the petitioner’ as to the damages he 
has sustained by the co respondents ‘con- 
duct, and we think we have power to 
award them. He says his wife was a good 
wife to him, thatthey lived happily together 
andthat this lasted some ten or eleven 
years. Then the co-respondent formed an im- 
proper acquaintance with the wife; he took 
heraway; the husband gotthe wife back again 
and gave her another chance for some two - 
er three months, and then the co respond~ 
ent abducted. the wife. a second time, and 


_ 
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' Coimbatore): preferred against that of «the 
- Coutt of .the District Munsif, Udumalpet, 


has been living with her ever since. “It is 
clearly, therefore, a case where ‘the ċo-re- 
Spondent has deliberately broken up the 
home, Under those circumstances:we think 


it isa case where. damages ‘should be’ 


awarded, afd having regawd to all the 
circumstances of the case, and the condition 
in life of the parties, and in particular to 
the 
has suffered, we think a sum of Rs. 300 
would be a proper sum to award as 
damages. ` ey 


Therefore, the order I would. pass would | 


be to passa decree absolute for the dis- 
solution of the marriage,and to awarda 
sum of Rs. 300 as damages against the 
co-respondent. He must also pay -the costs 
of the proceedings throughout, 
-. Crump, J.—I agree. 

Blackwell, J.—I agree. 

A, N, A. Decree made absolute. 


-r 
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< MADRAS HIGH COURT. 
SEeconD Civiu APPEaL No. 1218 of 1924, 
March 30, 1927. 
.- Present:—Mr. Justice Wallace. 
PERIA MUTHUSWAMI NAICKEN — 
PuslNTIFF—APPELLANT 
l "versus i 
SOMASUNDARA MUDALIAR AND 


. ANOTRER—DEFENDANTS—-RESPONDENTS. 

Promissory note — Construction — Execution by 
guardian of minor—Personal liability of executant.’ 

The executant of anegotiable instrument will be 
personally liable on it unless he makesit clear on 


the face of the instrument that he is not binding’ 


himself but somebody else. [p. 877, col; 2.] 
Where the junior paternal uncle and de facto 


guardian of a minor executed a promissory note to ' 


discharge a mortgage-debt on the minor's estate, 
describing himself as guardian and junior paternal 
uncle of the minor in the body of the prcmisscry note 
but signing it as ‘Ramanatha Mudaliar, Kurnam’ : 

. Held, that the guardian must be deemed io have 
executed the note in hisown personal capacity and 
that it did not bind, and was not intended to bind, the 
minors estate. [ibid.] : 


Krishna Ayyar v. Krishnasami - Ayyar (D, disting- 


uished. 
Ammalu Ammal v. Namagiri Ammal (3), Rama- 


| swami Mudaliar v, Muthuswami Ayyar (5), Koduri 


Subtarayadu v. Koyyalamudi Subbanna (6) ard 


Koyyalamudi Subbanna v. Koduri Subbarayudu (7), 


relied on, 


Second appeal against the ‘decree of the 
Court of the Subordinate Judge, Coimba- 


tore, in À. 8, No 23 of 1924 (A. S. No, 254- 


eflt<3 on the ile of the District Court, 


KA 
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loss which we think the husband’ 
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SOMASUNDARA MUDALIAR, 877 


in @. S. No.:607 of 1922. e a 
“Mr. K; Periaswami Gounder, for+the Ap- 


pellant. 


Mr, T. M. Krishmaswami Iyer, for the 
Respondents. . ; 


.JUDGMENT.—The` 2nd defendant 
executed a promissory note to the plaint- 


if. on 27th.July, 191% He-was then the 
junior paternal uncle and de facto guardian: 


of the minor Ist defendant. The promis- 
sory note was for the discharge ofa mort- 
gage debt over the minor's estate. In the 


‘body of the promissory note 2nd defendant 


described himself as guardian and” junior 


paternal uncle of the minor Somasundara- 
. Mudaliar (lst defendant) and he signed it 


as “Ramanatha Mudaliar, Kurnam.’ ‘The 


point for decision in this case is whether 


he signed the. note in his own personal 
capacity or in his capacity as de facto 


guardian of the lst defendant. 


‘Now, in a matter of negotiable instru- 


ments which may pass from hand to hand to 


‘persons who have no personal knowledge of. 


the original parties at all, the law that it 


must be clear.on the face of the note who. 
‘has executed.itand whose estate is liable 
. forit must be interpreted more strictly 
“ than in the case of a contract, and citationg 


of cases which deal with contracts seem 
to meof little value in this connection. I 
am clear that the proper principle is that 
elasticity in the interpretation of the law 
in the matter of a promissory note is nót 
permissible, and that if parties do not 
make it clear on the face of the note that 


‘the executant signing it is binding not 


} 


selves take the consequences. | 
In the present case I am unable to hold 


himself but some one else, they must them- 


. that the mere description of the executant 
.as guardian and junior -paternal uncle jB 


sufficient to indicate that the executant 
did not intend to bind hisown estate. On 
the contrary the note goes on. to say : on 

“I (that is, he who signs, Ramanatha 
Mudaliar)-have received cash Rs, 750,. I 


Bhallon demand pay...” and the ‘descrip- | 


tion of himself in the signature is not 
‘guardian’ but ‘Kurfam’, I think it ig 
clear that he éxecated the note in. hig? 


own personal capacity an@ that.it does 


not bind and was not intended to bind 
the minor's estate, ar WE Nb 
‘The respondent calla in aida decision 


ih, l ; ' é 
878 | 
in Krishna Ayyar v. Krishnasami Ayyar 
(1) bu, that clearly has no application to 
the present case esince the present cèse is 
not one where the lst defendant by his 
personel law is liable in respect of the 
deht incurred by. the 2nd defendant, The 
decision in Padma Krishna Chettiar v. 
Nagamani Ammal (2) is in point. It pro- 
ceeded on the‘ footing--that the language 
of s. 28 of the Negotiable Instruments Act 
cannot by analogyebe applied toa case of 
guardian. But the correctness of this 
decision was questioned in Ammalu Ammal 
y. Namagiri Ammal (3) as noted by the 
Jate Chief Justice in Palaniappa Chettiar 
v. Shanmugham Chettiar (4). A case of this 
“High Court reported as Ramaswami Muda- 
liar v. Muthuswami Ayyar (5) is an -exact 
parallel, as is the case in Koduri Subbara.-. 
yadu v. Koyyalamudi Subbanna (6). So also 
the case reportedas Koyyalamudi Subbanna 
y, Koduri Subbarayudu (7) where the law 
on the subject is treated at length,’ | 
respectfully agree with the observations 
in that cass. 
is clear tome that 2nd defendant has not 
unequivocally indicated. that he is not 
personally liable. The necessity for such 
a clear, unequivoval indication is laid down 
by a Bench of three Judges -in Konets 
Naicker v. Jatu Gopala Aiyar (8). 


It has been urged by the respondent that 
this contention ofthe appellant is anew 
point not urged until now, and that if the 
Court allows it he ought to be given an 
opportunity to amend his plaint so as to 
hold the lst defendant liable on the 


original debt,-since in the original plaint . 


he-has sued only on the promissory note. 
But I think the point was clearly raised 
in the only issue framed, “from which 
of the defendants is‘ the plaintiff entitled 
to recover the suit amount?” The frame 
of the note itself threw on the plaintiff 
“the burden of showing that the 2aod 
defendant had unequivocally excluded his 


7 © (1) 23 M. 597; 8 Ind. Dec. (N. a.) 819. j 
(2) 30 Ind. Cas. 574; 39 M. 915; 18 M. L. T. 216. 
(3) 43 Ind. Cas, 760; 33M. L. J. 631; 22 M. L. T. 391; 
6 L. W. 722; (1918) M. W. N. 110. : 
(4) 49 Ind. Cas. 23; 41 M. 815; 8 L. W. 317; 35 M, L, 
J.90; 24 M.L. T.51. - ; 
(5) 30 Ind. Cas. 481. 
(6) 83 Ind, Oas. 457: 47 M. L.J. 785; A.I. R. 1925 
4 37 ; 


Mad. 371. 
7) 92 Ind, Cas. 805; 50 M. L, J. 125; A. L R. 1926 
Mad 


, 390. 
aray 91 Ind. Oas, 417; 38 M 482; 25 M. L, J425; l4 
M h, T, 414, 
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On the face of this note it - 
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personal liability, if he wanted to prove, as 
from his plaint, it is perfectly clear that he 


‘did not want te prove, that the person liable 
was the lst defendant. I can:see no reason 


‘for allowing the amendment at this late 


stage. On the frame of the note I am clear . 
that the plaintiff was content to have this 
debt satisfied by the 2nd” defendant's 
personal promise, and he cannot now. be 
allowed to put forward a claim against 
the lst defendant's estate which he aban- 
doned when he took the note and which . 
will, if now put forward by a separate 
suit, be barred by time. < 

I #eluse to interfere,and dismiss this 


‘appeal with costs of the lst defendant, 


V. N. V. Appeal dismissed, 


A N.A. 


. 
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ALLAHABAD HIGH COURT. 
Second Orvin AppHat No. 315 or .1925. 
June 17, 1927. 
Present: —Mr. Justice. Ashworth. 
SHEORAJ SINGH—APvELLAaNT 
VETSUS i . 
KUNJ BEHARI AND aNoTHER— 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 84, 197—Surt for 
ejectment against trespasser-— Jurisdiction of Civil 
Court—Trespasser, whether ‘lenant—Abadi—Right 
of tenant -to hold land appurtenant to residence 
—Use of such land for cultivation —Right to hold 
free of rent—Suit filed in wrong Court—Appellate 
Court, duty of—Second appeal—Powers of High- 

ourt, | l 

.A trespasser cannot be treated as a tenant for 
purposes of ejectment under the Agra Tenancy Act, 
1901, although heis liable to be assessed to ren 
under s. 34 of the Act. [p. 879, cols. 1 & 2.] ; 

Balli v. Naubat Singh (1), explained. 

The right ofa tenant to hold .possession of land 
appurtenant to his residential plot in the abadi free 
of rent ceases upon his employing the land for 
purposes of cultivation. [p. 879, col. 2.] , 

Where a -District Judge finds in an appeal from . 
the decision of a Revenue Court under the Agra 
Tenancy Act thatthe suit was wrongly filed in the 
Revenue Court, he should. proceed to treat the suit 
as if it had been broughtin the Civil Court and if 
he omits to-do so and illegally dismisses the suit 
for want of jurisdiction itis open to the High Court 
in second appeal to treat the suitin the manner the 
District Judge should have done. [ibid] 

Second appeal from tha decreas of the 
District Judge, Cawnpore. 

Mr. K. N.*Katju, for the Appellant, 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT,—In this.case the plaints 
jf sued for ejectment of the defendants 
from two plots in the village. These plots 
had been originally in the abadi, but esince 


| 
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the current settlement they have” been 
included in tke plaintiff's mahal. It was 


‘also in evidence that they: are cultivated. . 


The defence was that the plaintiff could 
not sue without joining other co sharers, 
as the plots in suit werg situated in the 
abadi which belonged to allthe co-sharers 
in common. , This plea was rejected by 
the trial Court, as it was found that accord- 
ing to the last settlement'the abadi had 
been partitioned and the portion of the abadi 
containing the plots assigned to the plaint- 
if. There is no cross-appeal calling in 
question this finding.. The trial Oourt 
found that the plots had of recent years 
been cultivated and were consequently 
land within the meaning of the definition 
of that word as usedin the Tenancy Act, 
It further held that under s. 34 of the 
Tenancy Act the plaintiff could treat the 
defendanta as tenants for the’ purpose of 
suing them for ejectment. Accordingly it 
decreed the suit. ae 

In first appeal the District Judge of 
Cawnpore held that either the plots were 
situated in the abadi and. were held by the 
defendantsas appurtenant totheir houses 
in the abadi, or else they were held-by them 
as mere trespassers. There being no con- 


- tract of tenancy, the plaintiff could not 


sue for ejectnient of the defendants as 
tenants. He held that s. 24 read with the 
fefinition of “tenant” could not be invoked 
to justify the plaintiff in treating the de- 
fendants as tenants, because under s. 3t 
rent is only payable by a trespasser, if 
rent has been paid by some one else in the 
previous year, or if the rent has been fixed 
by the Collector. 

In this appeal itis urged that the terms 
of s. 34, read with the definition of “tenant”, 
allow a zemindar to treat a -{respasser as 
tenant notwithstanding that norent may 
have been paid for the land in the previous 
year or fixed by the Collector, It is also 
urged that assuming the trespasser could 
not be treated as a tenant under s, -197 of 
the Tenancy Act, the District Judge was 
bound to dispose of the appeal as if the suit 


had been instituted im the Civil Court: 


and eject the defendants as trespassers. 
The view that a person occupying land 
otherwise than under a contract of tenancy 


can ba.regarded asa tenant by invocation - 


of s. 3t is based on fhe decision Balli v, 


_ Naubat Singh. (1). The reasoning in the 


deciaion.is that because the treapagser is 
(1) 14 Ind, Cas, 120; 9 A, L, J, 1714, 


.- ÉHRORAJ SINGH 2. 


“in. question. 


as mere trespassers is, 


RUNJ BRAARI, 
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- under s; 34 liable to pay the: rent payable E 


inthe previous year, he becomes a person 
be whom rent is payable, and thus becomes 
a tenant.- He is, therefore, liable for rent 
asatenant and for ejectment asa tenant. 
It appears tome that that decision ,is open 
to questiob. No doubt, if a landlord in 
virtue of 5.34 receives rent from a trespas- 
ser, the relationship of landlord aad tenant 
is created from the time that he receives 
rent. The act.of peying and taking rent 
constitutesa contract of tenancy. But the 
ruling has been invariably followed by 
this Court, and itis too late now to call if 
At the sametimeif ihis deci- 
sion is studied it is clear thatit will not 


-apply to the case of a trespasser, who, 


though’ liable to be assessed to rent, is 
not underan immediate obligation to pay 
rent. No authority has been shown to me 
for holding thatthe decision of Balli v. 
Naubat Singh (1) has been extended in 
this way. The District Judge would, 


| therefore, appear to me to have been correct. 
„in holding that the defendants could not 
-be regarded as tenants for the purpose of 
ejectment. ` The. District Judge seems to 


have held that the defendants could also 
rely onthe plea of occupying the land as 
appurtenant to their abadi This was not 
so. Assuming that the plots originally 
came into the possession of the defendants 
as appurtenant to their residential plot in 
the abadi, their right toretain possession 
free of rent ceases upon their employment 
of the plots for the purposes of cultivation. 
Such a use of the land was inconsistent 
with the license or grantof it for the pur- 
poses of residence, 
The District Judge, however, in effect 
held that the suit was badon the ground 
of want of jurisdiction by a Revente Court, 
In this he erred, Olearly under s. 97 he 
should have proceeded to treat the suit ag 
ifit had been brought in the Civil Court. 
Itis open to this Court in second appeal 
to treat the suit in the manner -that the 


District Judge should have done, 


Accordingly I hold that the plea that 
the District Judge should -have upheld the 
decree for their ejectment on the ground 
that he wasentitled to decree their ejectment 

in my opinion, 
good. : 

For the above reasons, I slow this appeal 
with costa and restore the decree of the 
trial Court, > i 

A, Ne As Appeal allowed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Oivin*Suir No. 968 oF 1924, 
August 24, 127, 

Present :~—Mr. Rupchand Bilaram, A, J. C. 
Tus PUNJAB NATIONAL BANK— 

PLAINTIFFS ; 
ý Versus 
FIRM or ADAMJI JAFFERJI— 
DEFENDANTS. 
Civit Procedure Code (Act V of 1908), s. 66,0. XXI, 
v, 94—Sale certificate, whether can be issued to un- 
disclosed principal of auction-purchaser. 

It is not competent to a Court 
certificate to an undisclosed principal of an auction- 
purchaser, 

Vinavak Narayan v. Dattatraya Krishna Datar (1), 
distinguished. | 

Application for issue of sale certificate. 

Mr. Patelchand Assudamal, for the Plaint- 
iffs, 

Mr. Dingomal Naransing, for the Defend- 
ants. 


ORDER.-—This is an application by 


the auction-purchaser purporting to be one’ 


under O. XXI, r. 94, Oivil Procedure Code, 
read with s. 151, Civil Procedure Code, for 
the issue of the usual sale certificate not 
in his own name but ia the name of his 
undisclosed principal. 

The short question which, therefore, 
arises is whether-it is competent for the 
Court to accede to his request. Rule %4 
itself affordsacomplete answer. In express 
and imperative terms it provides that on a2 
sale being made absolute the Court shall 
grant a certificate specifying the property 
sold and the name of the person who at the 
time of sale is declared to be the purchaser. 
By necessary implication it excludes theissue 
of a certificate specifying in the sale certi- 
ficate the name of the undisclosed princi- 
pal of theperson declared at the sale to 
be the purchaser. The object of the Legisla- 
ture in refusing to recognize benami pur- 
chases at Court-auctions is clear. Such 
purehases are generally arranged for the 
“purpose of buying properties much below 
théir market value and are a frand on the 
Court. Itis with that view that 5. 66 of 
the Code of Civil Procedure goes a step 


further than O. KAT, r. ¥4, Civil Procedure. 


Code, and declares that nosuit shall be 
maintained against a person claiming title 
under a purchage certified by the Court on 
the ground that the purchase was made 
on behalf of the plaintiff or on behalf of 
some one through whom the plaintiff 
claims, On behalf ofthe applicant reli. 


NaUBAT SINGH V. JAIRAM SINGH," 
~ ance has 


to issue a sale 


[105 I. O. 1927) _ 


been placed on the case of 
Krishna | 
disting- 


Vinayak Narayan v. Dattatraya 
Datar (1). That? case is quite 
uishable and has no bearing to the cir- 
cumstances of thé present cases In that 
case the auction-purchaser had died after 
the date of its confirmation and before 
the date of its issue and all that the 
Court was required todo was to issue a 
sale certificate not to the dead man but 
to his legal representative. As pointed 
out by Sir Lawrence Jenkins the certi- 
ficate issued by the Court was to bear the 
date of the confirmation, on that date the 
person who was declared to be the auction- 
purchaser was alive and, thsrefore, there 
was no incongruity in declaring that from 
that date the title of the property had 
vested in him and that ths section itself 
created no difficulty on thet point as it 
was callous as to whether the purchaser was 
alive or dead. 

In the present case the auction- purchaser 
is notdead and wants that ke should not 
be declared as the purchaser but that some 
one else should be declared as the pur- 
chaser and this is not permissible under 
the law. 

This application, therefore, fails as in- 
competent and is dismissed. The sale 
certificate shall as usual issue to the auc- 
tion-purchaser and not to his principal. 

P. B, A, Application dismissed, 

à, N. A. 

Pie 24 B, 120; I Bom. L, R. 6145; 12 Ind, Dae, (N. s.) 


ALLAHABAD HIGH COURT. 
SECOND O1vyiu APPBAL No. 561 or 1925. 
July 15, 1927. 

Present:—Mr, Justice Dalal. 
NAUBAT SINGH AKD OTAERS—APPELLANTS 

VETSUS 
JAI RAM SINGH AND otuzrs— É 
RESPONDENTS. 

Landlord and tenant—Single suit for rent of sir 
and khudkasht of different periods held under one 
agreement, maintainability of. 

Where there is o&ly ons agreement for the payment 
of rent, that agreement can be enforced by a single suit 
although the agreement includes sir and khudkasht 
land of different periods cf time. e 

Jagat Nath Prasad v. Tori (1), distinguished, < 

Second appeal against the decrea of ihe 
District Judge, Bulandshahr. 

Mr, L, L. Banerji, tor tho Appellsnts, 


t 


~ [105 L 0.1920) ° 
Megsrs. T. N. (Chadha and H.C. ee 
for the Respondents, 


JUDGMENT.—The plaintiffs’ ion 


recovery of arrears of rent from Jai Ram 
Singh hes been dismissed by the lower 


Appellate Court on the ground that a joint’ 


suit for two holdings cannot lie. In my 
opinion, the learned Judge is 


in thinking that the suit is brought for 


recovery of different rents of two different . 
_ holdings. 


The engagement was a joint one, 
On7th February, 1912, Jai Ram Singh mort- 


- gaged his property to the defendant Bihari, 
` and received from Bihari a lease for the 
..cultivation.of the sir and khudkasht land. 


Subsequenily Jai Ram Singh’s equity of. 


redemption was sold and purchased by the 


plaintiffs, who paid off Bihari. The plaintiffs 


have thereupon sued on the basis of the lease 
of 7th February, 1912. There was osly one 


. agreement for the payment of rent, and 


that agreement can be enforced bya single 
suit, though the agreement may have in- 


i cluded sir and khudkasht land of different 


- -assessed to rent. 
. careful enough to point out thatthe plaint- . 


periods of time. In the case of Jagan Nath 
Prasad v. Tori (1) it was held that one suit 
should not be brought in respect of rents 
due fer several holdings, In that case 
“holding” meant an area of land separately 
Their Lordships were 


iffs made a statement in the Court.of first 
instance that the defendants held the 
whole of the land under a single lease, and 
that allegation had been found to be un- 
true. If that allegation had been true, a 


single suit by Jagan Nath Prasad would 


have been tenable. In the present case 


_ there is a single lease, and the rent secured 


by. that lease may be recovered by a single 
suit. In acase like the present it is im- 


. possible to bring separate suits, because 


. Singh slso executed a kabuliyat securing a. 


thereisno separate assessment of rent as 
stated by the lower Appellate Court in his 
judgment. According to facts stated by 
that Court, on 7th February, 1912, “Jai Ram 


rent of Rs. 86 for both khatas without 


i distinguishing Separate rents for each of 
them." 


I set aside the decrees of thie two. abordi 
|" nate Courts and, decree the, plaintiffs’ suit l 
_ with costs of.ell Courts, against respondent: 
f Aa r iA ai Ram Singh, . 


‘Appeal allowed, 
a 2A. 16, 3A, L. d. 010; AL W.N, (1906) 250, - 


pf 


kar 
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mistaken. 


_—Swit for land—Trees standing on land, 


- September 
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MADRAS HIGH COURT. 
APPEAL Suit No. 348 or 1923: 
: August 10, 1927. 
* Present: —Mr. J ustice Ramesam and 
Mr, Justice Qornish. 
“SUBRAMANIA AY YAR— PLAINTIFF — 
APPELLANT 
À versus 
V. RAMA IYER AND ofuers—DEFENDANTS-~-~* 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VII, v. 11 
—Plaint—Under-valu@tion—Rejection of Saint with- 
out gwing opportunity to plaintiff to value ae ig ly, 
legality of—Court Fees 4ct (VII of 1870), s. 7, (v) 
hathar to 
be valued separately -Surt for land of specified 
extent in Survey Number of larger extent—Valuation — 
Notification of 1899 under Court Fees Act—‘Fractional 
share’, meaning of. 

Under O. VII, r. 11, Civil Procedure Code, a plaint 
cannot be rejected unless the plaintif is given an 
opportunity to correct the valuation within a time 
fixed by the Court where.the relief is under-valued, 
or the plaintiff is given an opportunity to supply the 
requisite stamp paper within the time fixed by the 
Court where the plaint is filed on an- insufficient 
stamp. [p. 682, col 1.] 

The words ‘fractional share’ in the Notification of 
1889 under the Oourt Fees Act, 
cover not only a ease where the plaintiff claims a 
certain fraction ofa Survey Number but also where 
he claims a certain definite area within the Survey 
Number. [p. 883, col. 2.] 

Reference under the Court Fees Act, 1870, section 5 


, (2), Chandan v. Bishen Singh (5), Godavarthy : Sundar- 


ammal v. Godavarthy Mangamma (3) and Kanda- 
swamy Goundan' v. Subbai Goundan (4), not fol- 
lowed 

In a suit for land, trees landing thereon need not 


_ be separately valued. [p. 882, col. 21 


Appeal against the decreeof ihe Court 
of the Additional Subordinate Judge, East 
Tanjore at Mayavaram,in O. 8. No. 40of 
1921 (O. S. No. No. 81 of 1920 of Mayava+ 
ram, Sub-Court. 

Mr. A. Krishnaswami Ayyar, for the Aps 
pellant. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondents. 

JUDGMENT.—This is an Rapes! 
against the order of the Additional Subor- 
dinate Judge of Bast Tanjore at Mayava- 
ram dismissing O. S. No. 40 of 1921, on the 
ground that the proper Court fee has not 
been paid. The order rejecting the plaint 
could have been passed only under O. VII, 
r. 11, Civil Procedure Oode. The su't was 
brought by the plaintiff claiming to be the 
reversioner, under the Hindu Law, of one 


_‘Ramaswami Iyerand he claimed the pro- 


perty after the death of his) widow and 
his daughters, The plaintiff: is his daygh- 
ter's son. The suit wagefiled on the last 
day allowed by the Law of Limitation, - To 


+ 


R82" l 
some extent this fact seems to have pre- 
judiced the Subordinate Judge againet the 


. Plaintiff. While we have no particular 


sympathy with a stale suit, 1 do ngt see 
| any reason whg one should be prejudiced 


. against the plaintiff on that ground. The 


plaint was presented on z8th August, 1920. 
It was returned «by the office with four 
requisitions. The fourth is "Valuation has 
not been given in respect of all the proner- 
ties d@scribed in the plaint schedules,” This 
was on the 30th August. The plaintiff's 
Pleader represented the plaint on 7th Sep- 
tember, with the note “ Those mentioned 


in the lots have been amended. Repre- ' 


sented after amendment.” It is now, ad- 
mitted that the first three requisitions have 
been satisfied, but itis urged forthe re- 
spondents that the fourth was not. I will 
discuss this point lateron. The office was, 


_ however, satisfied with the. representation 


-and a note was made ‘Stamp correct ; 
plaint may be filed.” The plaint was then 
numbered and notices were issued to the 
defendants. In the written statement a 
plea was taken that “the Oourt-fee paid is 
not; correct. ` The Court-fee should have 
been paid in respect of the suit properties 
on their market value.” An issue was 
framed, “ Has proper Court-fee been paid 
on the plaint ?” andthe suit was adjourn- 
ed. Before it came on for trial on 30th 
March, 1922, there was a petition by the 
defendants under O. VII, r. 11, raising 
various objections tothe valuation. and the 
payment of Court-fee made by the plaint- 
iff, and a counter-petition was filed; and 
the petition was posted to 26th April. On 


- that day the plaintiff wanted a commis- 


sion. So the case was adjourned to 20.h 
July. On 20th July, the plaintiff said 
that he did not want the commission and 
that he would adduce evidence.. The mat- 
ter was adjourned to 10th August. On that 
day some arguments were ‘heard. The 


“game day the plaintiff filed a petition for 


amendment. . The amendment was refus- 
ed amd the plaint was rejected on 2 st 
August. 
è Under O. VII, r. 11, a plaint cannot be 
rejected unless the plaintiff is given an 
opportunity to correct the valuation within 
a time fixed by tbe Court where the relief 
is under-valued, or the plaintiff is given 
gn opportunity to supply the _ requisite 
stamp paper within the timefixed by the 
Court where- the plaint is filed an an in- 
sufficient stamp. Is isgontended by Mr, 


~ 


© ` 6 
SUBRAMANIA AYYAR V. RAMA IYËR. 


[105 1."0. 1927] 

z 6 . ._ #@ 
Bashyam. Ayyangar, Vakil for the respond- 
ent, that cl. (b) applies and that an op- 
portunity was given to the plaintiff to 
correct his valuation but he did not avail 
himself of the opportunily. In support of 
this contention he relies on the fourth re- 
quisition when the plaint. was originally 
returned.‘ The requisition itself does not 
show in respect of what property valuation 
was not given. No details were mention- 
ed init. The respondent's Vakil, no doubt, 
filed alist of details in the petition of 
1:22, This is list D, but there is notbing 
to show that these were the matters intend- 
ed by the’ Court whén the plaint was 
returned on 30th August, 1920. It is likely 
that they were not, because the plaint was 
accepted on representation. It may be 
that, when there isa clear omission in the 
original plaint, and the Court demanded 
the plaintiff to rectify the defect and re- 
turned the plaint, and the plaintiff repre- 
sented the plaint without rectifying it, 
the mere fact that the Court accepted the 
plaint overlooking’ theplaintiff's failure to 
rectify does not estop the Court from re- 
jecting the plaint some time afterwards, 
though eventhen, such action onthe part 
of the Court is undesirable. In the pre- 
sent case, it cannot be said that there was 
any clear requisition by the Court. It'was 
too ‘general. Taking the matters in detail, 
in list D, the first objection is that certain 
itens wereomitted. The plaintiff accepted 
this objection and paid Oourt-fee in re- 
spect of these three items, and he applied 
by. I. A. No. 285 for permission to amend 
the plaint by adding these three items. 


But this is not an omission to value the. 


items. The items themselves were omitted 
by aslip, and seeing that the suit was of 
some magnitude, for the plaintiff had admit- 
tedly paid Oourt-fee on Rs. 10,000, such an 
amendment. ought to` be allowed. At 
ea rate the matter does not come under 0, 


The next objection is that some trees 
ought also to be separately valued. In so 
far “as the treés standing on specific items 
claimed in the plaintare concerned, it is 
not necessary to value them separately, 
[Vide Kullappa Goundan v. Abdul Rahim 
Sahib (1)]. They are included in the valua- 
tion of tue itens themselves. It was mace 
according to the. Court Fees Act, namely, 
five times the assessment or the items 

a 39 Ind, Cas, 254; 40 M, 824; 5 L, W, 270; BIN 
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Bat itis said that theré are some trees on 
poramboke lands. The plaintiff has made 
it clear that in respect of all porambokes, 
suh as channel, burial, grounds, etc., the 
only rigats he seeks are rights accessory 
to ownership of plots in the village and 
not righfs of actual owgership as in the 
case of specific cultivated plots. That 
being so, these trees need not be valued. 
Then, the defendant also mentioned one 
item in his list, namely, “ proportionate 
share in patta No. 30in respect of chethi 
aod common samudayam shares of Seru- 
valur.” To this also the plaintiff says that 
he does not claim any specific proprietary 
rights, inthe chethi and samudayam but 
merely claims accessory rights. Ths de- 
fendant says that there is a specific plot 
which igsenjoyed in common by all the 
sharers in the village. The matter in dis- 
pute depends on evidence and further en- 
quiry. Ifon enquiry the defendant's ver- 
sion turns to be true the plaintiff's suit as 
to this item may have to be dismiss- 
ed. But without ascertaining what exact- 
ly are the facts existing in the village, one 
cannot attribute default to the plaintiff 
end reject the suit. The matter can only 
ba noted at present and can be disposed 
of when the whole suit is tried. Jt is 
obvious that matter of this kind, namely, 
the right t» patta No. 30, could not have 
baen known to the Court whenit made the 
requisitions in August, 1920, and could not 
have been meant by itin the fourth requisi- 
tion. I am, therefore; of opinion that what 
happened in August, 1920, could not be 
regarded as any opportunity to the plaint- 
iff, when the real specific objections to the 
plaint were disclosed in 1922 by the peti- 
tion of the defendant. The Court after 
expressing its opinion on such a petition 
and the counter-petition ought to have 
given an opportunity to the plaintiff to 
correct thevaluation or pay the additional 
stamp duty,as thecase may be. This it 
has not done. On thesimple ground that 
the dismissal of the suit is erroneous, as- 
suming on the merits that there is some 
default on the part of the plaintiff in the 
matter of paying Court-fees, the order of 


the Court below cannot be sustained. I. 


now goto the merits to see whether there 
is any default onthe p&rt ofthe plaintiff 
and ifso, what,and whether an opportun- 
ity should be given to the plaintiff, and 
we have to-pointout the proper amount 
of Oourt-fee and fix a time for paying it, 
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List A filed by the defendant shows some 
mistakes in the. plaint in giving the reve- 


nue assessment of various items. It ts now 
admitted that these mistakes ehavs been 


"corrected by the plafnsiff and the addi- 


tional Oourt-fee has been patd by thee 
plaintiff. So we have nothing to do with 
this list. ° ° 

List B gives a numbər of items which 
are not separately assessed to revenue. 
These] are all portions of Survey Numbers 
which have been separately assessed. In 
respect of this the “defendant's contention 
is that the plaintiff should pay Court-fee 
on the market value and not on the pro- 
portionate part of five times the assessment 
of the whole Survey Number. The plaintiff 
relies on Notification No. 4650, dated LOth 
September, 1889. Under this Notification, 
“When apart ofan estate paying annual 
revenue tothe Government under asettle- 
ment which is not permanent is recorded 
in the Collector's register as separately 
assessed with such revenue, the value of 
the subject-matter.ofa suit for the pos- 
BOSSLOM OL svi NE cians a fractional share 
of that part shall, for the purposes of the 
computation of the amount of thefeecharge- 
able in the suit be deemed not to exceed 
five times such portion of the revenue...... 
sedan une E ” This Notification was the 
subject of consideration in Reference 
under the Court Fees Act, 1870, section 5 (2), 
which waga decision of a Single Judge. 
It was there held that a fractional share 
under this Notification covers only a case 
where the plaintiff claimsa certain frac- 
tion of a Survey Number but not where he 
claims a certain definite area within the 
Survey Number; for instance, if the plaintiff 
claima 1/2 or 1/3 or 1/4 share of a Survey 
Number assessed with revenue the Notifica- 
tion applies, but where he claims 3 acres 70 
cents out of a Survey Number whose extent 
is 7 acres 39 cents the Notification does not 
apply, though 3 acres 70 cents is 37/73 Of 
7 acres 30 cents. The point came up for 
diseussion in Godavarthy Sundaramma v. 
Godavarthy Mangamma (3) which was con- 
sidered by a Single Judge, namely, Oaqutts 
Trotter, J, as he thea was. No referense 
was made to this Notification, but the deci- 
gion in Reference under the Court Fees Act, 
1870, section 9 (2) was referred to, and one 


.p3rhap3 may iafer that by reference to the 


decision in Reference under the Court Fees 


(2) 16 A. 493; 8 Ind, Dec. (N. s.) 320. f 
(3) 47 Ind, Qas, 543; 34 M, L, J. 553; 8 LOW, $a, ; 


ofopinion that a “fractional share” 


-fication.* 


884 i 


Act, 1870, 
was also aware of the.Notification. He 


-agreed with Burkitt, J., but he Na IG. his 


conclusion and said that the result was very 
anomalous. He pofhted out that a suit for 
a share Would have to go before a higher. 
Court, whereas a sult for the whole Survey 
Number may before a lower Court.’ He. was 


cover a case, where the plaintiff claims a 
definiteextent out ofala»ger Survey Number 
separately assessed.. There wasa Letters: 
Patent Appeal against his judgment. But 
before the Division Bench all that seems to 
have been done was that a report was called 
for from the District Munsif onthe ques- 
tion. whether the portion’ was separately’ 
assessed, and when it was found not 
separately assessed the appeal was dis- 
missed. The question of the interpretation! 
ofthe Notification was apparently- not argu- 
ed, at any rate there is nothing in the. 
judgment about it,” The judgment ofthe 
Division Bench -cannot be regarded as an 
authority for the interpretation of the Noti- 
The. point next. came before 
Krishnan , :J., in Kandaswami Goundan_ v, 
Subbai Goundan- (4). He followed the earlier 
views. He also referred to’ two unreport- 
ed decisions in Madras; The firstis 8. A, 
No. 886 of 1917. There .Sadasiva. Ayyar 


“ and Napier, JJ., passed this: order, “ Follow- 


-they considered it. 


“Was that the lower Appellate 


ing Godavarihy Sundaramma v.. Godavarthy 
Mangamma. (3) we hold that the plaintiff. 


‘was bound to: pay Court- fees on the market . 


value of the plaint lands.’ Here again, it. 
does not appear that the Notification was 
cited before the learned Judges or that 
The other. unreported 
decision referred to by Krishnan, J.; is B. 
A. No. 711 of 1915. here, Oldfield, Ja. 
made a passing reference to. Reference 
under the Court Fees Act,. 1870, section 5 
(2) and Godavarthy - Sundaramma - v: 
Godavarthy-Mangamma (3). The argument 
_Court’s 
jurisdiction. would have been ousted if the 
items were valued ina particular way. But | 
the other side contended that éven if they - 
were valued according to : Reference under 
the Court Fees Act, 1870, section 6 (2) there 
would have been no change in the- Court's 
jurisdiction. The contention was. disallow- 

ed. Thereisno decision on the point. I 
do not think that S.A. No, 711 is of any 


value as a decisionon the question . now 


77 Ind, Cas, 781; 46 M, L. J, 845: 34 M, L. T, 92 


ghey M, W, N, 338; A, E Ri 1924 Mad, 646, i | 
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cannot: 
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under consideration. The view in "Refer- 
ence under the Court Fees Act, 1870, section 
5 (2) “was followed in Chandan v. Bishan 
Singh.(5) by Tudball, J. Even the judg- 
ment of Kriehnan, J., does not show that he 
considered the notification.. He said that 
the construction of s. 7, cl. 5 (4) to (d) has 
been the subject of consideration both in 
this Court and the Allahabad High Court. 
If so, and if Krishnan, J., has-only consider- 
ed the Court Fees Aci and not the Notifica- 
tion, his decision is of no value either. The 


Notification is one purporting to remit the - 


Court-fees and it was intended to give some 
relief to the subjects against the anomalous 
fees leviable under the Act itself. In -£o 
far as all.these decisions lay down ‘that 
under the Act itself a plaintiff suing for 
the possession of a part of Survey Number 
should -pay Court-fees on the market value 
I agree'with them. But the object of.the 
Notification. is to give relief from the 
anomalous position, and, where the: Noti- 
fication has-not been considered the deci- 
sions, are of no value. It is noticeable that 


“the Act uses the words “definite share ` 


and while. making provision. fora definite 


Share or apart of an estate if did not make 


any provision for: a part of separately 
aesessed Survey Number. The Notification 
did not use the words “definite share”. but 
used the words “fractional shares”. 1 do 
not understand any of the Judges who have 
considered the matter to say that a fraction, 

. means a simple fraction like1/2,-1/3 or 1 /A 
and not a complicated fraction like 19/48 or 
37/72., ete., as one may get in Muhammadan 
Law cases. If the words “ fractional share” 

can cover any kind of fraction, the only 
question is, does it make any ‘difference 
when a plaintiff mentions an area which 
can be worked out as a fraction of the 
whole but does not mention it by deserib- 
ing it as a fraction? In my opinion it 
does not. The opposite conclusion can be 
easily evaded by a clever plaintiff deecrib- 


-ing the. plot-he claims not as so many 


acres and cents but as ihe north-western 
37/73 of ŝuch and such a Survey Number or 
something like that.- Ido not think that 
liability to pay Cotirt-fee should depend 
upon the ability to evade or not. The Court 
Fees Act is a fiscal enactment and ought to 
be- liberally coftstrued. The anomaly: is 
recognised by Coutts Trotter, J. If by a 

fairly reasonable construction one ean 


(5) 11 find, Cou, 818; 89 A 630; 8 A, La J 708, 
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avoid theanomaly, I think one ough% to 
do so. Of course, if.it-:is -impossible to 
escape the anomaly and the language of 
the Notification can by “no manner: .of 
construction be made to-support the plaint- 
iff’s contenéion, then one cannot help it. 
But it. seemsto me that the words “ frac- 
tional. share ” are not : inapplicable to a case 
where the plaintiff claims 3 acres 30cents out 
of 7 acres 30 cents, as the share he claims 
is a fraction of a larger area. . All: that can 
be said against the plaintiff is that what 
he claims is afraction with defined bound- 
aries but the words “fractional share.” 
cover both a definite fraction.and also an 
indefinite fraction. 
Judges who considered the matter seem to 
limit the words to the case’ of indefinite 
' faction. They think that the Notification 
applies to unspecified 1/2 or 1/4 but notto 
a definite 1/2 or 1/4. I do not see any 
reason why the words “fractional share.” 
should be so limited. At any rate,I am 
not doing any violence to the English 
language when I say that the words cover 
both definiteand indefinite fractional shares. 
Tudball, J., seems to-think that a specific 
share is not covered by “ fractional share” 
and there is some difference between a 
specific share and a definite share. The 
result is [am unable to agree with Burkitt, 
J., and Tudball, J , in the Allahabad cases. 
“As tothe Madras cases Iam of opinion 
that no Division Bench ever considered this 
matter, and it is clear that. even Coutts 
Trotter, J., did notconsider the Notification. 
If he really considered it, then with great 
deference, I am not able to agree with 
him. It seems tome that the conclusion 
Tam arriving at is a reasonable construc- 
tion avoiding all anomalies and does not 
do any violence to the language of the 
Notification. It is noticeable that the Noti- 
fication deliberately omits ` 
“definite share” and usesthe words “‘frac- 
tional share”, and I am, therefore, of 


opinion that the. plaintiff need not pay. 


Court-fees on the.market value of the 
property in list B. 7 


The next point to be*considered: is list’ 


© filed by the defendants. it is said that 
some of the items are undervalued—plotsin 
A-1 and A-2 schedules. Thedefendant has 
filed an affidavit and given his valuation 
which the plaintiff saysis too much The 
plaintiff is prepared to adduce evidence. 
The B Diary is not very clear as to whether 
the learned Vakil for the plaintiff was ready 
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Whereas the - learned. 


the words. 
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the-zcase was ever posted for such evidehce, 
We, think that the plaintiff is* entitled’ 
to an opportunity for adducing ‘evidence as 
to the velue of the items. If aftér taking 
the evidence on both sides, the lower 
Court comes to a conclusion against the 
plaintiff, then liberty must be given.to the 
plaintiff to file additional Court-fees. Of: 
course, if is open tothe plaintiff to expunge 
these items from the plaint ifhe likes. Tt 
is also open to the défendant to waive his 
objections for the purpose of accelerating 
the trial of the case; but we do not see 
any reason for dismissing the suit es the 
Subordinate Judge has done. The result is 
the judgment of the Subordinate Judge is 
reversed and the suit is remanded to the 
Court below for disposal according to law. 
“In the case.of A schedule properties the 
plaintiff's claim is for.the Ekabhogam 
miras village. Ihave already pointed out: 
that- the plaintiff has paid Court-fee on 
the assessed lands and in respect of poram- 
bokes he claims only accessory rights and, 
therefore, need not pay any Court-fee in 
respect of them. ia 

The respondents will pay the ċosts -of 
the plaintiff in this Court, namely, all costs ` 
except the Court-fee for appellant's charges, 
. The Oourt-fee paid by the appellant will 
be refunded. 

The case will be sent back to the Sub- 
Court of Tiruvalur, the Sub-court of Fast 
Tanjore at Mayavaram having ceased to 
exist. f as ' . 

V.N.V. 


A, N. A, Case remanded. 


ALLHABAD HIGH COURT, ` 
First Civic APPEAL No. 38 op 1924. 
i February 23) 1927. i 
Present:—Mr. Justice Lindsay and 
` Mr. Justice Sulaiman’ 
_TULSHI RAM—PLAINTIFF—APPELLANT ° 
F VETSUS a , 
- BISHNATH PRASAD AND ornaas ° 
— DEFENPANTS—RESPONDENTS. 

Hindu Law—-Debts—Mortgage j.by father for 
antecedent debt—Suit by mortgagee—Burden ‘of proog 
of immorality of debt—Definite evidence to connect debt 
with immorality, necessity of—Cred*tor's knowledge of 
immoral character of borrower, effect of. ont 

In a suit ‘to. enforce a mortgage executed by a 
Hindu father the mortgagee must in-the first in- 
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stance establish that his debt .was either for legal 
necessity or for payment of antecedent debts or for 
the benefit of the family, But once the mortgagee 
has establisifed that the, loan was for paymentgot 
antecedent debts it is no longerincumbent upon 
e him to prove’that these antecedent debts in them- 
selves were for necessity, and the burden then lies 
on the son to establish that those antecedent debts 
were tainted with immSrality òr illegality. [p. 887, 
col. 1.] 

Maharaj Singh v. Raja Balwant Singh (1), 
explainede 


Proof of general immoral habits) of the borrower ` 


at the time the debt wascqntractedis not sufficient 
to justify a Court in presuming that the debt was 
immoral; there must be definite evidence to connect 
the debt with the immoral .pursuits of the borrower. 
Ip, 888, col. 2.] £ o 

The mere fact that a creditor was aware ina 
general way of the immoral life which the borrower 
was leading and might even havehad a suspicion 
that the borrower was squandering away money in 
immoral pursuits does not justify a Court in holding 
with regard toa particular previous debt that the 
creditor must have been aware that it was actually 
borrowed for immoral purposes or so utilised, [p. 890, 
col 2 


| 
First appeal from the decree of the Addi- 
tional Subordinate Judge, Ballia. A 


Messrs. Peary Lal Banerji, Narmadeshwar 
` Prasad Upadhiya and Brij Behari Lal, for’ 


the Appellant. 


Messrs. Surendro Nath Sen, Kailas Nath- 


Katju and B. Malik, for the Respondents. 


JUDGMENT.— These two appeals are 
connected and arise out of two suits, the 
first by Tulshi Ram mortgagee to enforce 
a mortgage executed by Bishnath Prasad 
in 1917 and the otherasuit for a declara- 
tion by Bishnath Prasad's minor ‘son that 
a simple money-decree of 1921 obtained 
by Tulshi Ram was not binding on the 
plaintiff. The case for the minor son in 
both the suits, apart froma denial of con- 
sideration, was that Bishnath Prasad was 
a, person of grossly immoral character and 
that the money taken by him, if at all, 
was spent on immoral objects. On the 
other hand, Tulshi Ram’s position was 
“that the money had been acquired for 
purposes of legal necessity, family busi- 
ness andfor the payment of antecedent 
debts. In Tulshi Ram’s suit the learned 
Subordinate Judge has found that the 
_full consideration did pass and that the 
money was takento a large extent for 
payment of previous debts, and has passed 
a personal decree against Bishnath Prasad. 
He has, bowever, held that the burden of 
proving that the previous debts were of a 
binding character was on Tulshi Ram and 
` that ‘he has failed to discharge that burden. 


His claim to enforce the mortgage has 
2a ~ y z ani | 
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Subordinate Judge has 
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therefére, been disallowed. In the suit 
brought by the minor son the same learned 
held that the 
burden of -provihg that the antecedent 
debts were contracted for illegal and 
immoral purposes lay on the mimor and he 
failed to prove it. He has accordingly dis- 
missed the suit. Both parties have filed 
cross appeals.- l l 
We propose to take up F. A.-No. 504 
of 1923 first. The subject of controversy 
in this case is the mortgage-deed dated 
the 14th of April, 1917, for Rs. 38,000. As 
stated above, the Court below has found 
that the -whole of the consideration money 
has been paid by Tulshi Ram. The 
mortgage-deed recited that Rs. 17,700 
were set off on account of debts due to 
Tulshi Ram himself and had been required 
for family necessity and for busineegs 
under bahi khata and sarkhats and that 
the balance of Rs. 20300 was taken in 
cash from the mortgagee for payment of 
previous valid debts due to other creditors. 
According to the plaintiff's account books 
Rs. 17,700 were-due to him on previous ac- 
countsincludinglargesums advanced shortly 
beforethe mortgage-deed to pay off certain 
previous creditors. The cash consideration 
of Rs. 20,300 was actually paid to Bishnath 
Prasad before the Sub-Registrar. That the 
first portion of the consideration was 
actually due to Tulshi Ram is not now 
disputed before us. There is thus no 
suggestion that Tulshi Ram has played 
any trick and taken the mortgage-deed 
for an inflated amount. In fact- the 
learned Subordinate Judge has passed 
a personal decree for the whole amount 
together with full interest against the 
executant, Bishnath Prasad, who has sub- 
mitted to the decree and has not chosen 
to appeal from it, It is, therefore, quite 
clear that the payment of the full considera-" 
tion is established. Indeed the learned 
Advoeates for the appellant have not 
challenged that part of the finding of the 
Court below. 
Thelearned Subordinate Judge has, in 
our. opinion, beens led into error by the 
supposition that even if the mortgagee 
proves that the amount of the mortgage- 
money was required for the payment of 
antecedent debts, it was still incumbent 
upon him to prove that there was legal 
necessity for those earlier debts. Hig 
whole judgment is affected by -this as- 
sumption. When dealing with the various 
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items of the mortgage-money and theglebts ° 


for the payment of which they were 
taken he has over and over again repeated 
that the plaintiff has dailed 
necessity for these earlier debts. In this 
view his chief reliance is on the case of 
Maharaj Singh v. Raja Batwant Singh. (1).. 
He has quoted the following passage from 
the judgment in that case:— 

“It has been repeatedly held in this 
High Court that where a Hindu son comes 
into Court to assail either a mortgage 
made by his father, or a decree passed 
against his father, or a sale held or threaten- 
ed in execution of such a decree, itrests 
upen himto prove that the debt in respect of 
which the decree was obtained was of such 
a character that he would not be under 
a pious obligation to discharge if......... 
But the appellant in this case is not the 
assailant, he is defending his title.” 

From this he has inferred that where 
the mortgagee is the plaintiff it is not 
sufficient for him -to show thatthe mort- 
gage money was utilised for the payment 
of antecedent debts but that he must 
further show that those debts were required 
for necessity. We do not think that this 
is a correct statement of the law as laid 
down by their Lordships of the Privy 
Oouncil.- In all cases the mortgagee must, 
in the first instance, establish that his 
debt was either for legal necessity or 
for payment of antecedent debts or for the 
‘benefit of the family. Once the mortgagee 
has established that the loan was for pay- 


ment of antecedent debts itis no longer. 


incumbent upon him to prove that these 
antecedent debts in themselves were for 
necessity. In order to get rid of his 
liability the burden then lies on-the son 
to establish that those antecedent debts 
were tainted with immorality orillegality. 
Without proving such immorality or 
illegality the son cannot succeed whether 
he be a plaintiff or defendant to a suit:-see 
Nanomi Babuasin v. Modhun Mohun (2) 
and Brij Narain Rai v. Mangla Prasad 
Rai (3). We must, therefore, first consider 
whether the mortgagee has proved that 


(1) 3 A. L. J. 274, A. W. N. (1904) 117; 28 A. 508. 
(2) 13 C. 21; 13 I.A. 1; 10 Ind. Jur. 151; 4 Sar. P. O. 


J, 682; 6 Ind. Dec. (N. 8.) 510 (P. &.). l 

(3) 17 Ind. Cas. 089; 21 A. L. J. 934; 46 M. L. J. 23; 
5 B. D., T.1; 230 W.N. 253; (1924) M. W. N 68; 19 
L W. 72:2 Pat. L. R. 4l 10 O. & A. L. R.82; A:I. 
R 1921 P. C. 59,33 M. D, T. 457; 48 A. 95: 26 Bom. L. 
R. 500; 11 O. L. J. 107; 51 I. A. 129; 1 O. W. N. 48; 41 
0. L, J. 232 (P, C.). z 
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the loan was required for the payment 
of’ antecedent debts. If he has suc- 
cesded in proving this, wə shall then 
have to see whether, the son” has dis- 
charged thè burden of showing that these 
antecedent debts were tainted with im-” 
morality or illegality. ` 

[Their Lordships reférred to the evidence 
and continued as follows:—] 

The result of our findings 1s that the entire 
sum of Rs. 38,000°was advanced and was 
actually utilised towards the discharge of 
previous debts of the mortgagor. Under 
the circumstances it was wholly unnecessary 
for the plaintiff to go further and show that 
thess previous debts were for actual neces- 
sity. After the proof of thesa debts the 
burden lay upon the son to show that these 
previous debts were tainted with immorality. 

The lsarned Subordinate Judge when 
dealing with most of these items has held - 
that no necessity for these previous debts has 
been established. “He has arrived at this 
cohclusion by ridiculing the plaintiffs oral 
evidence that almost all these debts were 
required forthe purposeofthe family busi- 
ness or the “gola”, He has critised tke 
plaintiff when he stated that he made en- 
quiries from the previous creditors when- 
he met them in the bazar and was told that 


the money had been required for the -pur- 


poses of the “gola” and for payment to the 
customers of the defandant’s business. The 
Subordinate Judge has sarcastically remark- 


“The word “gola” seemed to havea magical _ 
charm upon the plaintiff and Bisheshar Lal, 
so that whenever anybody used tosay that 
money was required for the “gola” they used 
to be satisfied that it must have been requir- 
ed for the above purpose. Bisheshar Lal 
seemed more charmed than the plaintiff that 
wherever he found the debtentered in the 
name of the “gola” firm he did not use to 
enquire even as to the necessity of that item: 


‘and used to be satisfied that the said item 


must have been contracted. for necessity. 
The above enquiry does not seem to be any 
enquiry as to necessity. It may be any 
enquiry, if at all an enquiry, aboute the 


existence of the debt and no further.” 


The Court- below has entirely. over- 
Jooked the patent fact that these previous 
debts were not taken by Bishnath ‘in his ` 
personal capacity but had been taken by,the 
firm of Sheo Shankar Ly-Bishnath Prasad 
or the firm of Ram Sahai-Salik Ram. The 
first firm was the grain business and the 
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second one the family business. If. Tulshi 
Ram or his Munib was satisfied. that the 
amount was required for payment of the dabt 
due from either of these firms which were 
*business-firms, it was. not necessary for him 
to ask for a close scrutiny 'of the account 
books of these firms, “nor to trace how these 
sums were ultimately spent. Nor does there 
appear to be anything strange in the state- 
ment of the plaintiff's*witnesses that the 
amount advanced to tke first firm was ad- 
vanced for the purpose of the “gola.” One 
would imagine that prima facie that would 
be the purpose. Weare, therefore, wholly 
unable to follow the criticism of the learned 
Subordinate Judge, which we suppose can 
be explained only on the assumption that in 
his opinion the necessity for the antecedent 
debts has also to be definitely established. 
We have already held that this view was 
utterly erroneous. 


In our opinion, therefore, unless the son 


can establish to our satisfaction that those 
previous debts or any one of them were 
tainted with illegality or immorality his 
defence must fail. 

The-defendant has, no doubt, produced'a 
number of respectable witnesses whose evi- 
dence -clearly goes to show that Bishnath 
- Prasad soon after attaining majority entered 
upon a reckless and extravagant career not 
unattended by immoral pursuits. The learned 
Subordinate Judge has clearly found this 
point in favour of the defendant and we have 
“mo hesitation in accepting that finding. It 
may, therefore, be taken that there is a 
‘proof of the general immoral character 
of Bishnath Prasad about the time when 
this mortgage-deed was executed or even 
about the time when these previous an- 
tecedent debts were incurred. The learned 
Subordinate Judge has quoted extensively 
from the judgment of this High Oourt 
iy Maharaj Singh v. Raja Balwant Singh 
(1) and has tried to draw. an analogy from 
the similarity of certain circumstances. 
His inference is that these debts must 
have been contracted for immoral purposes. 
‘The learned Subordinate. Judge’s view 
seems to be that ib is not necessary for 
the son to connect the immorality with 
the debt but that proof of the general 
immoral habits of the defendant Bishnath 
Prgsad at the time the debts were advanc- 
ed would be suf§cient to justify the Court 
‘in presuming that the debts were so 
_ tainted. -. l . 

We think that we sheuld once and for 
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all refute this còntention, In the' case of 
Sri Narain v. Raghubans Rai (4) the Sub- 
ordinate Judge bad presumed the taint 
of immorality from the general evidence 
produced, The High Court of Allahabad 
held that no inference could be drawn 
that the debts were connected with the 
immoral pursuits of the mortgagor unless 
there was definite evidence to prove the 
connection. Their Lordships of the Privy 
Council entirely agreed with the High 
Court that the general charge of immoral- 
ity was wholly insufficient and that the 
connection between the immorality and the 
debt must be proved. This view has been 
followed in numerous cases. We may 
only mention Babu Singh v. Behari Lal (5), 
Narendra Bahadur Singh v. Abdul Haq 
(6) and Dhullipallia Butchayya v. Kuppa 
Venkatakrishnayya (7). 

If this were not the correct law the 
position of mortgagees would become 
wholly insecure and intolerable. Even the 
payments of antecedent debts would be 
nullified by a proof that the father was 
Oral evidence showing 
the. private character of the father which 
might not have been in any way connect- 
ed with the antecedent debis should be 
easily procured. It, therefore, seems to be 
a wholesome principle to msist on the 
son connecting the débt with the immoral- 
ity before he can vitiate the debt. 

Direct evidence to connect the immoral- 
ity of Bishnath with the debts is lacking 


_or is at any rate unsatisfactory. Similarly - 


direct evidence to bring home to Tulshi 
Ram the knowledge that the antecedent 
debts had been incurred for family pur- 
poses is also not forthcoming. 

The learned Subordinate Judge, however, 
has relied on certain circumsiantial evi- 
dence to justify the inference that the 
previous debts must have been connect- 
ed with immorality. His view may be 
summarised as follows:—Bishnath had 
no ancestral debtsto discharge. The entire 
indebtedness of Bishnath came into exist- 
ence within three years before the mort- 
gage-deed. He had sufficient income from 
his zemindari property to maintain himself 
decently. His commission agency business 
was not of a kihd in which thera could 


(4) 17 Ind. Cas. 729; 17 C. W.N.124; 25 M. L.J. 27; 
(1913) M. W. N. 763 (P. ©.). ` h 

(5) 39 A. 156:5 A. L. J. 175; A, W. N. (1998) 61, 

(6) 30 Tnd. Oas. 216; 2 O-L. J. 237 


(7) 58 Ind, Cas. 797; 36 M. L, J. 2984. 
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possibly be any loss. .Bishnath was undovfbt- 
edly leading an extravagant and licentious 
life and was squandering money. Tulshi 
Ram -was-managing the defendant's estate 
till Sambat 1975 and must, therefore, have 
been fully &wareof the immoral .life of 
the defendant. From these circumstances 
he. has‘thought that “the only inference 
woich anyone’can derive from the above 


evidence is -that the loan must have been. 


contracted for immoral purpose and thea 
mortgage was executed to pay such debts.” 
As regards the enquiry oa behalf - of: the 
plaintiff his conclusion was that a mere 
enquiry from the prior creditors and their 
general statement that the money had been 
advanced for the purposes of the- ‘“gola” 
business were inadequate. 
“ The defendant's caseis that there were no 
ancestral debts to be discharged when Bish- 
nath attained majority. On the other hand, 
Tulshi Ram has stated that after the death 
cË Sheo Shankar Ram when he checked the 
papers he found.that about Rs. 28,000 ‘or 
-Rs. 29,000 were due by Sheo Shankar Ram, 
aad he accordingly told his widow about it, 
Hee also advised her that if she had the 
money she should.pay up- the debts, but 
she replied that she had no cash. ‘Talshi 
Ram also stated that the shop at Calcutta 
which had suffered a-loss of Rs. 12,000 was 
subsequently closed down. The defendant's 
“version is supported only by oral evidence. 
We think that in a matter of this kind it 
is unsafe to rely on the oral testimony of 
-either side. The only conclusive way of 
- ading it whether there was any large in- 
-debtedness.at: the death of Sheo Shankar 
Ram would have been an examination of 
the defendant’s account books which, as 
we have held above, have bean deliberately 
withheld by the latter. The mere fact that 
balances were struck and accounts on either 
side balanced year after yearisjby no means 
conclusive to show that there were no pre- 
vious deficits carried over. Nor can the mere 
‘fact that the accounts with some of the 
plaintiff's witnesses were opened within 
three yearsofthe mortgage-deed necessari- 
ly negative the existencé of any indebted- 
ness to anybody else. We are ¿accordingly 
‘unable to draw the inferences which the 
learned Subordinate Judge has, in spite 
of the absence of the ascount books, 
drawn. ° . 
The fast that-the previous debts which 
were paid off by money railsad oa the mort- 
. gage-deed; had all baen -incurred- within 
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three years of the deed, has-been made the 
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basis of the finding.that the entire indebted- 
ness gross within -the short.intervalf three 
years. What has beenignosed.by the Court 
below is that debts not evidenced by re- 
gistered documents must in most cases be 
paid off witnin limitation and cannot, tRere- 
fore, be more than three years old. Jt does 
not, however, follow that these debts them- 
selves had not been €ncurred in order tó 
pay off earlier debts with the result that 
the indebtedness was continuing fora long 
time. Without a complete account of the 
income and expenses of the two shops 
it was impossible to find out whether 
the indebtedness was of a period of only 
three years or was of a longer duration. 
In the absence of such books we are 
not satisfied that the contesting defendant 
has made out this point. 

Much capital has been made oute of the 
defence evidence that the income from the 
zemindart property and rents of shops and 
houses came to about Rs. 7,000 a year. It 
has been stated that. while in receipt of 
this income -there was no necessity for 
Bishnath to borrow any money. But this 
fact cuts both ways. In.the course of four 
years a large sumof Rs. 23,000 must have 
come into the hands of Bishnathfrom these 
sources, as alleged by the defendant. . The 
defendant's witnesses have tried to exag- 
gerate the immorality of Bishnath and in 
their estimates of the amounts spent by 


-him on pleasure trips. They have not kept 
items of extravagance distinct from items 


event on immoral or illegal purposes. . In- 
deed there isno satisfactory evidence to 
convince us thatin the course of four years 
Bishnath spent in licentious and immoral 
pursuits anything like Rs. 28000. All the 
money. which he squandered away in such 


_ pursuits might well have been a part of 


the zemindari income and might have had 
nothing to do with the antecedent debts 
which were paid off. The existence of this 
independent income shows the danger of 


,Jamping to the conclusion that all the an- 


tecedent debts must have been required fér 
immoral purposes. 

The Subordinate Judge’s conclusion that 
there would possibly never’ have been any 
lossin the defendant’s “gola” business. ig 
also a startling conclusion. Itis true that-on 
paper a commission agente cannot: suffer 
any loss, as he is entitled to his.:commis- 
sion on every transaction and the loss if 
any, falls either on the seller or the pur- 
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chaser. Bat there is no business which 
in certain contingencies may not result 
in loss: Customers may fail. tò pay the 
amounts due fron? them, or the cost8 of 
the establishment may in certain periods 
ba higher than the. profits made, There 
may also be other cases due to mismanage- 
ment or misappropriation by subordinates. 
All these can. easily contribute towards 
less. $n theabsence af the account books 
of the “gola” business we are not prepar- 
ed to assume, as the” Subordinate Judge 
has done, that there could not possibly 
have been any loss in this business or that 
no money could possibly have been re- 
quired forthis business, As pointed out 
by us above, the previous dehts were all 
advanced to the two firms and not to Bish- 
nath personally. It is the account books 
alone which could have shown how those 
sums were dealt with by the shops. J 
‘No doubt Bishnath was for some time 
leading a reckless life of extravagance 
and immorality. But that by itself isnot 
sufficient unless some connection: between 
the previous debts and the immorality 
is established by evidence. 3 
` Weare not prepared to agree with ‘the 
learned Subordinate Judge that Tulshi 
Ram was managing the defendant's estate 
at least till Sambat 1975. That he looked 
after the estate during Bishnath’s minority 
is well-established; and that his connec- 
tion continued for some time after. can*also 
not be disputed. Tulshi Ram himself ad- 
mitted that he was looking after the 
business up to 1965 Sambat and that his 
looking after the business’ was somewhat 
relaxed after that year. As regards the 
period ending with Sambat 1974 or 1975 
Tulshi Ram admitted only this much that 
if he was ever asked for his opinion by 
Bishnath Prasad he used to give it. 
the defendants had produced the account 
books of their shops and it had appeared 
that account books up to 1974 Sambat con- 
tained entries in the handwriting of Tulshi 
Ram, his management ‘might have been 
proved. Those account books, 
have been suppressed by the defendants. 
With the exception of a number of letters 
with which we shall deal presently there 
are no documents showing that Tulshi 
Ram was managing the business up to 
1974 or 1975 Sambat, If he ‘acted as 
manager: it is inconceivable that numerous 
documents of a large variety showing his 
jntimate connection with the business 


TOLSHY RAM b, BISSNATA PRASAD, 


If 


however, 


[105 1. 0.1927]. < 


showld not be forthcoming. In the account 
books of the previous creditors summoned 
by the plaintiff the name of Tulshi Ram 
nowhere appears though the names of 


‘gomashtas of Bishnath are mentioned here 


and there.. The oral evidence,of the de- 
fendants on this paint is not convincing 
and cannot be accepted as proying that 
Tulshi Ram remained the manager of the 
defendants’ shops till 1974 or 1975 Sam- 
bat. To say that Tulshi Ram as an elder 
was asked to give advice and that he gave 
it occasionally is one thing; but to say 
that Tulshi Ram hed the control of Bish- 
nath’s business and watched where the 
money went is quite another.. We are 
prepared to assume that Tulshi Ram must 
have been aware in a general way of the 
kind of life which Bishnath was leading, 
and he might even have had a suspicion 
that Bishnath was squandering away money 
in immoral pursuits, but that does not 
justify us in holding that Tulshi Ram 
was aware that any particular previous 
debt was actually borrowed for immoral 
purposes or that it was so utilised. 

A large number of letters up to 1970 
Sambat have been printed by the defend- 
ants. Thése letters undoubtedly show 
Tulshi Ram’s connection with the affairs 
of Bishnath and also show that he was 
being consulted on.various occasions. But 
even they do not prove that he was actual- 
ly managing the defendants’ business, 
With the exception af Ex. A-200,a disputed 
document, there is a gap and an absence 
of any letter till 1974 Sambat. At least 
no letter of Tulshi Ram had been printed or 
brought to our notice. 

Much reliance has been placed on Er, 
A-200. If this were genuine it would 
certainly prove an admission of Tulshi 
Ram that about Rs. 50,000 had been bor- 
rowed from mehajans and squandered: 
away by Bishnath along with his friends 
in evil pursuits and that a considerable 
part of it was spent in Oalcutta. The 
genuineness of this letter, however, was 
denied by the plaintiff. In cross exan.ina- 
tion one line of kb was shown to Tulshi 
Ram which he admitted to be in his hand- 
writing. Later he again stoutly challeng- 
ed its genuineness. Besides this partial 
admission of Tulshi Ram the only other 
evidence is that of, the defendant's wit- 
ness, Sukha Ram, who is his relation and - 


by no means independent and reliable, 


and that of Gopi Ram who has had civil 
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litigation with Tulshi Ram. The plaintiff 
examined two handwritingiexperts, Charles 
Hardless Junior and -Charless - Hardless 
Senior, according to whose ‘written opinion 
and evidence in Court the. letter is not 
genuine and is not in the handwriting 
of Tulshi Ram. Their reasons -are that 
Ex, A-200 appears to have been written 
slowly and carefully, with pen pauses and 
pen lifts, it has more uniformity of arrange- 
ment and a rather careful observance of the 
top horizontal lineshowing studied writing. 
There is uniform shading evidence of the 
characters being drawn instead of being 
written, The characters have blunt ends 
which are often a proof of forgery. There is a 
tendency to cramp the letters. The horizontal 


— e — à h 
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strokes are different from the admitted hand- ` 


«writing. Itshows a different movement; has 
a vertical tendency,and has an irregular 
right margin and an ascending alignment, 
which are not to be found in the admit- 
ted handwritings. - We have tried to com- 
pare this exhibit with the others and 
are unable to say definitely whether itis 
genuine or not. After giving the point 
our best consideration we have come to 
the conclusion that it would be unsafe 
to accept it as genuine. The last letter 
printed Ex. A-2U, dated the 12th of April, 
1917, was subsequent to the execution of 
the mortgage-deed and only shows that 
Tulshi Ram’s advice was being asked for. 
Had Tulshi Ram been himself managing 
the business, Bishnath’s letters would have 
been couched in different language. 

When we find that Tulshi Ram was 
not actually the: manager of Bishnath's 
business at the time when the previous 
debts were incurred, we must hold that 
it was not incumbent on Tulshi Ram to 
find out more than that -these previous 
debts were advanced to the defendant's 
shops. Even if he had a suspicion that 


after having been taken for the shops: 


part of the amount might subsequently 
have been spent on somé improper objects, 
he would not be unjustified in advancing 
money to discharge such debts. There is 
no evidence on the reeord to bring home 
to the previous creditors.a knowledge of 
the immorality of Bishnath or its connec- 
tion with their debts. Ifesuch prior cre- 
ditors had instituted suits to recover the 
amount dug to them it would have been 
impossible for the minor defendant to 
evade his liability. Those debts were, 
therefore, just debts which were binding 
e © 


N, 
e 


. We have remarked that it 


ad 


NG NA: 1) | 


on. Bishnath and could be realised out 
of the family property. Tulshi Ram,. in 
our opinion; was justified in advancing 
monty for the discharge of such debts, 
is fully estab- 
lished that the whole consideration of 
Rs. 38,000 was in fact paid by Tulshi.Ram, 
We find it difficult to believe that the 
latter would have advanced such a large 
sum of money out,of his own poeket af 
he. had known. with ‘certainty that the 
previous debts whick were going to ba 
discharged were all directly tainted with 
immorality and were such as could not 
have been recovered by the creditors. It 
would have meant taking a risk which 
would not be undertaken by a man of 
ordinary intelligence {and prudence. We, 
therefore, feel it impossible to uphold the 
‘decree of the Court below. ; 
We accordingly allow this appeal and 
setting aside the decree of the Court be- 
low decree the plaintiff's suit with costs 
in both Courts. It is to be noted that 
17.bighas 17 biswas and 15 dhurs of - fixed- 
rate tenancy belonging to the defendant 
Sahadeo Rai in Mauza Jagdishpur, whieh 
has been found by the Court below not 
to have been mortgaged, will not be 
liable to ‘be sold in execution of this 
decree. In preparing the decree the usual 
six months for payment should be fixed. . 


A, NA, Appeal allowed, 


NAGPUR JUDICIAL COMMIS: 
SIONER’S COURT. 
_ SECOND UIVIL APPRAL No. 338 oF 1926, . 
June 28, 1927. 
Present:—Mr Kinkhede, A. J. Q. 
GANGARAM AND OTHERS—PLAINTIFTS— , 
: APPELLANTS - 
Versus 
UMAJI AND OTHERS —DEFENDANTS— ` 
_ RESPONDENTS. 

Evidence Act (I of 1892), s. 68—Transfer of Pro- 
perty (Amendment) Act (XXVII of 1926)—Mortgage— 
Attestation on the strength of admission of execution 
ae assing of the Transf en 

ince zo e Tran A 
(Amendment) Aa XXVIII of 1926, ea ae. 
gage-deed has to be held to be proved if the Court 
finds that the executant admitted execution to fhe 
attesting witnesses, and the latt@ attested the deed 
on the strength of such admission of execution. 

Balaji Singh v. Chakka Gangamma (1), followed. 

Girja Nandan v, Hanuman Das (2), dissented from, 


L4 ki 


bp. 
-Sacond appeal from the decree of the 


| 


Distfict-Judge, Bhandara, dated the 3st ' 


Mirch, 1926, in Civil Appeal No. 11 of 1926. 
“Mr. W.. R.. Puranik, for.the Appellants, 


° Mr. D.T. Mangalmurti, for the Respond- . 


ents. 


co 


-J UDGMENT.—The lower. Appellate ' 
Court has come to a finding that the. 


executants admitted .-the. . execution , to 
thé atfesting witnesses and that the 
latter attested on the strength of such 


admission of execution. This kind of proof , 


was. held insufficient to prove strictly the 


attestation of a mortgage deed. But since. 


the passing of the Transfer of Property ° 
(Amendment) Act XXV Ief 1926 the matter ` 


has been. set at rest. and it has to be 


held that even on such evidence the at- ' 


teatation must be held to be duly proved. 


The Madras High Court held in Balaji: 


Singh v. @hakka Gangamma (1) that a mort- 
gage Rattested under such circumstances 
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SIND JUDICIAL COMMIS- 
=~ SIONER’S COURT. 
Fixst Civiu ApegiLs Nos. 153 AND 154 
i OF 1925. 
NA June 17, 19:7. 
` Present:—Nr. Percival, J, @, an 
l Mr. Aston, A. J.C. 
= Firv or YUSUF MAHBUB & Oo,— 
APPELLANTS IN ALL ; 
VETEUS . 
, Firm or SALLEH MAHOMED UMAR 
DOSSAL AND ANOTARR— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXT, rr. 2, 
13. 15, AX, rr. 1, 2—Contract Aet (IX of 
1872), s. 263—Sutt in firm name—Decree—Power of 
partner to receive judgment-debt and notify satisfac- - 
tion—Dissolution, whether affects such power—Re- 
striction of power of partner by notice, validity of. 
When a suit is brought inthe name ofa firm and 
the names of the partners have not been -disclosed, a 
partner of such firmis competent to receive pay- 


a 
Ae 
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ment of the amount decreed to the firm from the 


, judgmant-debtor, andgive him a valid discharge even 


must be held to be. duly attested. No. 


doubt, there is.a ruling of the Allahabad 


r 


High Court, reported. as Girja Nandan v.. 
Hanuman Das (2) in which a contrary view : 


has been taken. but that view does not 


appeal to me.assound. Thè result is that . 
the appeal succeeds and the plaintiff's 


claim is decreed to the extent to which 


it was entertained by the Court of first ' 


instance, A fresh. preliminary decree for 
gale with. a- due date six months hence will 


bə passed under O. XXXIV, r. 4, Civil. 


Procedure Code, with liberty to plaintiff 
to apply for a personal decree, if not 


otherwise barred, against the mortgagors. ` 
A fresh account will be made allowing . 
‘interest at the rate granted by the first. 


Court: Appellants’ costs of -this -appeal 
shall be included in the decretal amount. 
‘Respondents will bear their own. `- 

allowed. 


d. R. D. Appeal 

a A. N.A. - 

“(1) 99 Ind. Cas, 143; 51M. L, J. 641; A. I. R. 1927 
Mad. 85 


. lants. i 


(2) 99 Ind. Cas, 161; 49 A, 25;24 A. L. J. 921; A. I, 


R 1997 All. 1 (F. B.) 
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after the dissolution of the firm. ip. 893, col. 1.] 

Premji Ludha vw. Dossa Daongersey (1), Gopala 
Chetty v. Vijayaraghavachariar: (2), Moti Ram v. 
Hannu Prasad (3), Periasami v. Krishna Ayyan (4), 
Lachman Das v. Chaturbhuj Das (5) and Seshan.v, 
Rajagopala (6), distinguished. si 

Per Aston, A. J.C.—On_general principles unless a 
partner is in position to dissolve the firm, a noti& 
that. he is no longer hound by acts of other partners 
will be inoperative, although a majority of partners 
have considerable power to alter the mode of carry- 
ing-on the business of the firm and if in exercise of 
their power they resolve that certain acts shallin - 
future not be done by one partner alone, but only 
by two or more ‘of them, any person dealing with a 
partner with: notice of such.a resolution will be 
affected by it. [p, 895, col. 2.] 

Gopala Chetty v, Vijayaraghavachariar (2), dig- 
tinguished, 


‘Appeal against the judgment of Mr. 
Tyabji; A.J. O. dated the 20th July, 1925, 
in Suits Nos. 432 and 433° of 1924; and 
reported as 92 Ind. Cas, 387. a 7 
` Mr. Kalumal Pahlumal, for the Appel- 

Messrs. Khanchand Gopaldas and Fateh- 
chand Assudamal, for the Respondents, 


JUDGMENT. 
Percival, J. C.—Therearet woconnect- 
ed appeals against the order of the Addi- 
tional Judicial Commissioner, Mr. Tyabji, 


“ by which he directed that the two decrees of 


' the appellants, the Firm of Yusuf Mahbub 


. Umar Dossal & Co., 1 
Adamji respeetively, should be. noted as 


& Oo., against the Firm of Salleh Mahomed- 
and Fida Hussain 


having been satisfied.in fall, and the appli- 


= cations for execution should be dismissed 


“with costs, The questions in the appeal in 


KA : 
e 


© 
. 
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each case are whether the’defendants, paid 


certain sums to Mahbub, partner in the 
plaintiffs’ firm, to satisfy the-decreea in 


question; and if so, what is- the effect of 


such payments, so far as the rights of the 
other partner in plaintiffs’ firm, Yousif 
Haji, are dòncerned. | e | 
In regard to the fact of the -payment of 
the money in question in both cases I see 
no reason to differ from the learned Addi- 
tional Judicial Commissioner. 4 
To take first the. most important appeal, 
No. 153 of 1925. There ia first the fact that 
Mahbub certified to the Court the payment 
of the amount; Itistrue that he has not 
been called as a witness but the ceftifica- 
tion by him is a faet that can be taken into 
consideration. Then there is the evidence 
of Thawerdas and Bhoora, who impressed 
the trial Court favourably, and whose evi- 
dence is supported by documentary evi- 
dencein the shape of defendants’ accounts. 
It is true that Usman, the head ofthe de- 
fendants’ firm was not called as.a witness; 
but the defendants’ Pleadér offered to pro- 
duce him as their witness for cross-exami- 


‘nation, an offer which was not accepted on 


behalf of Yusuf, who is.practically the pre- 
sent appellant. Yusuf wishes.to make: out 
that Mahbub is a man of straw, who is in 
league with the defendants because he owed 
them some money. But the record does not 
bear out this contention. Mahbub deposes 
to the fact that at the time of the original 
transaction, namely, in 1921, he. had 2 to 
23 lakhs in the Bank. Also it ia significant 
that he has brought a suit against Yusuf in 
connection with the partnership with him; 
it is not that Yusuf-has sued Mahbub. 
Taking all the facts into consideration I 
have no hesitation to accepting the view of 
the learned Additional Judicial Commis- 
sioner that the payment in question was in 
fact made to Mahbub. Similar remarks 
apply to Appeal No. 154 of 1925, :I hold that 
in that case also payment was duly made to 
Mahbub. a KN 
We now come to the question of - the 
effect of the payment by the defendants-in 
the two cases to Mahbub, one of the partners 
in the plaintifis firm. We have had inter- 
esting arguments on this point by Mr, 
Kalumal, ‘on behalf of “the appellant and 
by Mr, Khanchand and Mr. 
on behalf of the respondents: 


b A 


"It is rather surprising that there does not 
Bppear to be any ruling precisely dealing 
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matin argument on behalf of ‘the appellants 
is that, when a debt has become’ a decree 
payment to one partner of a firm, does not 
satisfy the decree and-reliance is ` placed 
particularly on O. KAI, f 15, para. 2 of the 
-Oivil Procedure Code, It is contended that 
a suit by a firm is 
partners and that O, XXX; r. 1 is only..a 
short way of filing a suit in the name of 
the partners. An examination, however, of 
O. XXX, r. 2, I think does not.bear this out. 
It shows that there ds no obligation on'a 
firm to mention in the suitthe names ofthe 
partners in the firm unless the défendant 
makes a demand,to that effect. Furtherin 
O. XXX, r.2 (3) it is laid down ‘that “where 
the names of the partners are’ declared the 


~ 


“same consequéncés shall follow as if they 


. „In such a case the. partner :of -the firm 


"had been named as plaintiffs in ‘the plaint. 
The inference is that, if the names are not 
so declared; the consequences~shall’ not -so 
follow.” WG i MH a iji Hi k ee Wp ee 
“This also seems to bain accordance with 
equity. There is no obligation whatever 
on a defendant to demarnd the names of the 
‘partners; he may- for instance ‘allow the 
-decre to go'against him ex parte:” 


whose name-is-in-the plaint ean execute the 
decree and can attach .the property -of- the 
defendant or secure: his arrest... It would be 
a hardship on the defendant if, when he has 
made. payment to the said-partner’ in. these 
circumstances, he is.told that ‘the payment 
does not satisfy the decree, because of 
certain other partners, of whose- names. the 


~ ` wd 


defendant is unaware. : 


. The.learned Pleader for the appellant has 
cited a numberof cases in which pay mént to 
one person does not satisfy the decrée: but 
they are mostly cases of joint decree-holders, 


‘not ofa firm in which the names: ofthe 


partners have not been -disclosed:to the de- 
fendant. If weread togethers. 751 ofthe Cone 


- tract Act, O. XXX, rr; 1 and? (3) “and 


QO. XXI, rr. 2 and 13 of the-Ciyil Procedure 
Code, and take into consideration the fact 
that execution proceedings are proceedings 
in the suit, the conclusion ‘is- that, at least 

“when a suit is browght.by a firm „ahd the 


, partners of the firm have not been disclozed 


' Fatelichand . 


it-cannot be said to be.'a: joint decree, and 
rulings regarding joint decrees do not apply, 


It seems tome that,*having regard to the ` 


above provisions; particulasly. to O;-XXX, 
r. 2 (3) it is for. the appellant to cite«a defi- 


practically a suit by the | 


With the point under consideration,- The nite ruling to the effect thatthe provisions 


691 . 
of O. XXI, r. 15 apply to suits by ‘firms 
where the partners have not been disclésed. 

Among the cages cited on behalf of the 
appellant are: — e ° 

Premji Ludh® v. Dossa Doongersey (1), 
Gopala Chetty v. Vijayaraghava Chariar (2), 
Moti Ram v. Hannu Prasad (3), Pertasami 
v. Krishna Ayyan (4), Lachman Das v. 
Chaturbhuj Das (5) and Seshan v. Raja- 


“gopala (6). 
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But out of those cases Moti Ram v. Hannu 


Prasad (3), Periasansi v. Krishna Ayyan (4) 
and Lachman Das v. Chaturbhuj Das (0) 
are cases of joint decree-holders. Seshan v. 
Rajagopala (6) is a case of joint family; 
and Premji Ludha v. Dossa Doongersey (1) 
and Gopala Chetty v. Vijayaraghava Chariar 
(2) are rather peculiar cases, which cannot 
be a guide in other cases, see the remarks 
particularly at page 389 of 45 Mad. What 
is really wanted, in order to prove appel- 
lant’s case is a case in which:— . 

1. There has been a suit by a firm. 

9 Order XXX, r. 2 (3) does not apply. 

3. It yet has been held that certification 
or payment by one partner of the plaintiffs’ 
firm does not bind the other partners. 

It does not appear that any case which 
has been cited to us on behalf of the appel- 
lant is exactly to the above eifect. 

I agree, therefore, with the remarks of 
the learned Additional Judicial Commis- 
sioner when he observes that “nothing that 
was said to me inthe course of the elaborate 
arguments from the Bar seems to me to add 
to or detract from these provisions which 
are, in my opinion, sufficiently clear.” In 
fact I am disposed to go a little further than 
the learned Additional Judicial Commis- 
sioner as lam noteatisfied that O. XXI, r.15 
applies at all to the circumstances of this 


case, 


If then, prima facie, payment to Mahbub 
. alone satisfies the decree, three further 
oints arise, namely: 
1. Does the fact that Yusuf told the de- 
fendants not to pay Mahbub make any 
difference. 


(1) 10 B. 358; 5 Ind. Dec. (x, B.) 626. 

(2) 74 Ind. Cas, 621; 45 M. 378 at p. 389; 30M. L. 
T2933: A., I.R. 1922 P. O. 115; (1922) M. W. N. 480, 
16 L. W. 200; 26 O. W. N. 977; 43 M. L. J. 305; 24 
-Bom. L. R. 1197; 20 A. L. J. 862; 36 ©. L.J. 308; 49 
I. A. 181 (P. 0). 

e (3) 26 A. 331 at p. 326; 1 A. L. J. 40; A. W.N, 
(1904) 34. e 

(4) 25 M. 431 at p. 439; 12 M. L. J, 168. 

(5) 28 A, 252; A, W. N. (1906) 16; 3 A. L. J. 49, 

(6) 18 M, 236; 4 Ind, Des, (N, a) 876, 
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% Was therein fact dissolution of the 
partnership of ‘Yusuf and Mahbub in 1921, 
as alleged by Yusuf? and 

3.. If there was such dissolution does it 
affect the question of the satisfaction of the 
decree? 

My findingseon these points re: 

1. Such warning makes no difference. 

2. Such dissolution has not been proved. 

3. Even if there was such dissolution it 
does not affect the question of the satisfac- 
tion of the decree. 

On point No. 1, if the defendants have 
the right to pay one of the partners, it 
makes no difference, I think, if another 
partner gives a warning against such , pay- 
ment. Moreover in this case no notice was 
given by Yusufto Mahbub himself. 

2, I agree with the learned Additional 
Judicial Commissioner in holding that the’ 
dissolution is not proved. If there had 
been such dissolution:in 1921 and Mahbub 
and Yusuf had disputes, they would not 
have waited till 1925 or later, when their 
claims against each other had become time- 
barred. 

3. On this point s. 263 of the Contract — 
Act applies. We are here dealing with 
“things necessary for the winding-up of the 
partnership”. After dissolution the agency 
ceases only in respect of transactions: subse- | 
quent'to the dissolution. In any case this 
point is not very material in view of my 
finding on point No. 2 above. 

For these reasons I am of opinion that 
the appeals in both cases fail and 
that they, should be dismissed with 
costs. 

Aston, A, J. C,—I agree with the views 
of the learned Judicial Commissioner and 
would like to add a jew remarks. 

The appellant has raised certain conten- 
tions relating to fact and law. 

-As regards the question of fact, if is urg- 
ed that the learned Additional Judicial 
QCommissioner erred in holding that the 
payment alleged was made to Mahbub and 
that he erred with regard to the question of 
A -of the firm Yusuf Mahbub 

Oo, š 

On the first point, namely, that of pay- 
ment, there was the evidence of the receipt 
(Ex. 7) madą out by Baoora, the evi- 
dence of the eye-witness Bhoora, the evi- 
dence of another witness Thawerdas who 
drafted the receipt. ‘the evidênce of book 


‘entries and in addition to this an offer by 


the opponenta to tender Seth Usman for 
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cross:examination which was not availed of 
by the appellant. The eye-witnesses hoora 
and Thawerdas favourably impressed the 
Judge who was not favourably impressed 
by the evidence and demeanour of the 
appellant.’ There seems to be no reason 
for differing fromthe conclusion at which 
he arrived, 

As regards the question of dissolution, 
the whole suit was framed as of a firm 
which was carryingon business at the date 
of the institution of the suit and there 
was no indication in the evidence prior to 


. the execution proceedings of any dissolu- 


tion, The learned Additional Judicial 
Commissioner disbelisved the appellant 
on‘the point of thé alleged dissolution in 
1901, and I see no reason for differing 
with the view which the learned Addi- 
tional Judicial Commissionertook in the 
matter. 

As regards the question of law, it wag 
urged Mahbub had no power to receive 
payment and give a full discharge of the 
debt after the firm had been dissolved. In 
view of the finding of fact this question 
does not really arise. But I think it may 
hẹ pointed out that under English Law 
even after dissolution, a payment to one 
partner is good. Jam of opinion that the 
Indian lawisthe same as the English in 
this respect. See Singhal on Law of Part- 
nership in British India, page 115 citing 
Baikuntha Nath Chuckerbuity v. Hara Lal 
Pal (7) and Pollock & Mulla’s‘Commentary 
on section 262 ofthe Indian Contract Act 
and Annamalai Chetti v. Annamalai Chetti 


(3). Reliance has been placed on a 
dictum in Gopala Chetty v. Vijaya- 
raghavachariar (2). That case related 


to peculiar circumstances which do not 
exist in the present case. The dictum 
related to a case in which there had not 
only been a dissolution but in which also 
theaccounts had been wound up and an 
unforeseen item was paid after such disso- 
lution and winding-up. i 

Then it is contended that the express or 
implied authority of the partner Mahbub 
had been revoked by a notice addressed 
by the appellant to the dpponents. In this 
connection it is pointed out in Lindley on 
Partnership that there is very little author- 
ity upon the question whefher a partner 
can revoke his co partners’ authority to bind 
him during the continuance of the partner- 

(7) 9 Ind, Oas. 116; 13 0, L, J. 234, 

(5) 53 (nd, Qaa, 450; 10D, W.97, o. 
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ship. On general principles it would 
seem that unlesshe isin position to dis- 
colve the firm, a notice that he is no longer 
bgund by their acts gill be ihoperative, 
A notice which a person has no right to 
give cannot evailihim. But a majority’ 
of partners have considerable power to 
alter the mode of carryibg on the business 
of the firm andif in the exercise of their 
power they resolve that certain açts ehall 
in future not b® done by one partner 
alone, but only by jwo or more of them, 
any person dealing with a partner with 
notice of such a resolution will be affected 
byit. See the cases therein cited, namely, 
Willis v. Dyson (9), Rooth v. Quin (10) and 
Imperial Loan Co. v. Stone (11). In the 
present case I am of opinion that the ap- 
pellant had no right to limit the authorily 
of Mahbub a partner from recovering a 
debt froma debtor of the firm and that 
the notice which he addressed to the oppo- 
nents could not avail him. 

P. B. A. ora dismissed, 


(9) (1816) 1 Stark. 164; 171 E, R. 434, 
a (1819) 7 Price 193; 146 E. R. 944; 291 R.R 


(11) (1892) 1 Q. B. 599; 61 L. J. Q. B. 449: 
556; 56 J. P. 436, i ees 
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OUDH CHIEF COURT. 
EXECUTION or DECREE APPEAL No, 37 cp 
1927. 

September 23, 1427, 
Present :— Sir Louis Stuart, KT., 
Chief Judge, and Mr. Justice Raza. . 
SHIAM BAHADUR AND 0THERS— Orres Tp 
i . PARIY— APPELLANTS 
VETSUS 

Kunwar NAGESHUR SAHAT— 

OBJECTOR—RESPONDENT. 

Hindu Law—Widow—Compromise by widow— 
Effect on reversioners. 

Where a Hindu widow representing the estatce 
enters into an amicable arrangement with a judgment 
ie binding open the TG Tet action 
fraud or INEEN [p. 896, L Boa 


Appeal against a decree of the j- 
mar Judge, Hardci, dated the 1st Monk 
Messrs. H. Husein Ganga Dai 
Mukerji, for the Ao a. a 
Mr. A. P. Sen, for the Respondent, 
JUDGMENT.—The circumstances m 
which this appeal has arisen@re ag follows: 
Kunwar Narendra Bahadur, a wealthy land. 
ed proprietor of the Hardoi District, executed 


§96: a : 
z 8 

on the 21st of October, 1904, a Will by which 
he devised to his wife, Rani Jagrani Kuar, 
full proprietary title in his Hardoi landed 
estates dnd a Hindu widow's estate ig his 
Kheri landed esate and his other property 
in Hardoi. He died on the 18th June, 1905. 
Amongst the other property in Hardoi were 
certdin mortgagee rights. It is clear that 
the lady obtained a Hindu widow's estate 
in the mortgagee rights in question On 
The 26th August, 19092 Rani Jagrani Kuar 
obtained a decree on the basis of those 
mortgagee rights against a certain Rari 
Chandar Kuar. In a subsequent suit the 
' present appellants obtained against the 
. present respondent a relief tnter alia for a 
| declaration that the decree-holder's rights 
in that decree had descended to them after 
‘the death of Rani Jagrani Kuar. The 
words of the judgment upon which this 
portion of the decree is based are as fol- 
lows:*- - 4 

“The fourth item is a decree dated 28th 
of August, 1903. With regard to this-decree 
the defendant does not dispute the plaint- 
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was no collusion. The learned Cctinsel for 
ihêappellants has argued that his clients 
are not bound by this action of the lady on 
the ground that they obtained their decree 
declaring them entitled tothe rights of the 
decree-holder in the decree of the 28th 
August, 1804, on the 2nd March,y1922, where- 
as the compromise had been made in 1917. 
Nageshar Sahai’ was a party’ to this decree, 
We do not, however, consider that the decree 


- of 1922 could operate to revive the decree 


of 1909 as against Nageshar Sahai. We read 
the order of the Court, which we have al- 
ready quoted, to mean this and to mean this 
only, namely, that the appellants were to 
obtain the same rights under the ‘decree of 


. the 28th August 1909,as had been held..by 


RaniJagrani Kuar asrepresenting the estate 


“up tothe time of her death. Oa our find- 


- discuss 


'iffs’ right to obtain a declaration but whe- ’ 


ther such a declaration will be of any avail 
to the plaintiffs, as the decree is now more 


than 12 years old, is at least doubtful,” . 


Nageshar Sahai v. Shiam Bahaaur (1). 
The appellants have endeavoured to exe- 
cute the decree oy an-application, dated 
14th September, 1926, made seventeen 
years after the decree was passed. This is 
the firat application which they have made 
for execution. The lower Court has dismiss- 
ed this application without entering into 
the question of limitation on thé ground 
that the decree was satisfied in Rani Jag- 
rani Kuar’s lifetime by an‘amicable arrange- 
ment, dated 15th January, 1917., We have 
gone into the facts and we are satisfied that 
Rani Jagrani Kuar did declare the decree 
satisfied and absolved the judgment-debtor 
from further liability by an application of 
that date. We agree with the learned 
trial Judge that the lady who we find was 
holding the estate of a Hindu widow repre- 
sented the estate and that her action is 
minding on the reversioners. The appel- 
Tants are clearly reversioners in this respect. 
We need only referto our decision in-Gan- 
“pat Pandey v. Bindeshari Partab Bahadur 
Singh (2),° There was no fraud and there 


° (1) 9 O. L.J. 262 at p.272; A. I R. 1922 Oudh 
© 


val. , : 
(2) 100 Ind. Cas. 481, 4 0. W.N. 140; 2 Luck, 194, 
A, LR, 1027 Oudb 808, 


ing Rani Jagrani Kuar as representing thg 


estate had no rights at the time of her 
death and they thus obtainad nothing. The 
question of limitation was not discussed. by 
the Ouurt below. We see no reason to 
it as we are dismissing the ap- 
peal on another ground. But the learned 
Counsel forthe respondent was ready.-to 
argue that, apart from anything else, this 
application was barred by limitation. “We 
dismiss this appeal with ccsts.° - 
G, H. i Appeal dismissed, 
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OUDH CHIEF COURT. 
Revision AEPLICATION No. 18 or 1927. 
September 22, 1927. 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. 
Mirza ZAMIN ABBAS -— PLAINTITF 
T — APPLICANT 
VETSUS. - 
LACHHMI NARAIN AND ANOTHER 
— Deran DANY S— OPPOSITE Party, 
Provincial Small Cause Courts Act (IX of 188°), 
Sch. II, Art. 15—Pledge of moveables—Suit Jor recovery 
of moveables or in the alternatwe for price —Cognizance 
of suit by Small Cause Court. ; : f 
A suit for redemption of articles pledged and in the 
alternative for recovery of their value is nota èuit 
for specific performarce within Art. 15 of the Second 
Schedule to th® Small Cause .Courts Act and is, 
therefore, cognizable by a Small Cause Qourt. 
fp. 899, col. 2.]- > Es . ks 
Mathura v. Raghundih Sahai (2), followed. 
Babu Ram v, Deputy Commissioner of Hardoi (1), 
dissented from, 
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"Application: against’ a decisión of ethe. 


Second Additional'-Judge, Small: Cause. 
Court, Lucknow, dated the 16th March, 1927. 


ORDER,’ | 


Misra, J.—(July 14, -1927).—This 


applications for revision arises, out of a: 


suit brought by . the “plaintiff-appli- 
cant in the Courtof the Additional J udge 
of Small Cause Court, Lucknow. The 
suit was for redéniption ‘of ‘cartain 
articles pawned by the ‘plaintiff’ with . de- 


fendant No. 1 and, inithe alternative, for the. 


recovery of money for which they had been. 
pledged with ths -deferdant. The learned 
Judge of the Small Cause Court has héld 
that*the suit is fot cognizable - by’ the 
Courtof Small Causes, being” a sult for 


specific performance ‘and thus ‘exempted - 


from the cognizance of ‘the ‘Small Cause 
Court under Art. 15 of. the. Second’ ‘Schedule, 
attached to, the..Provincial’ Simall Cause 
Courts Act (IX of 1887). * cae 

It is contended before me in, revision that 
the suit cannot be Gonsidered ‘to be’ one for 
specific performance of contract.’ 
is merely for the recovery . ‘of the specific 
arficles . pledged, ‘and’ ‘In any case ib isa 
suit for recovery of the ‘money,~ since: th 
plaintiff claimed the alternative reliefi in ‘his 
plaint, to that effect, . 
~. The learned Subordinate J udge: “relied: on 
a rulin gof the late Goürť ofthe- Judicial 
‘Qommissioner of: Oudh,,_ repottéd in "Babu 
Ram. ¥:. Depiity Commis ssioner « “Hardoi'(1). 
Mr.: “Lindsay, J. “0. “Gow: ; Mr; Justice 


Lindsay) ‘held in ‘that’ case that a’ suit for 


the recovery of the specifie property, e. 95, 
‘property pawned with’ the ‘defendant ‘was À 


‘suit for the specific performancé of contract 


and was, thérefore, hot to cognizable ‘by the 
Court of Small Causes in view of Art. 15, 
Sch. ‘IL of the Provincial ` 
Courts Act. ‘In the judgment do not find 
any reasoning beyond the statement by 


the learned Judge to the effect that: ‘being = | 


a -suit for the ‘recovery.of ’ the ‘specific: pro- 
perty the suit must. be treated as-a suit 
for’ specific ‘performance. ‘With great 
respect for the learfed. Judge, who decided 
the case, it appéarsto mre that a ‘suit for 
recovery of spécific moveable property can 
not be considéréd’ to be ‘a suit for specific 
performance, 
tion and ‘if in thé case of immoveable - pro» 


perty a ‘redemption. suit cannot- be cont 


sidered to. bea suit, for 6 pecific ‘perforinaties 


(D) t Toa. Cas. 803; 8 OPTa; J; 209, :: oe 


a7 


“The suit. 


Smail Cause 


It is réally a suit for redémp 
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there does not seem-to me-to be any reason 
to Rold why such a - “suit in case of,the 
moveables should be fregted as a suit. for 
speeific performance, Team supported in 
this. view bya decision® of Justice - Sir 
P. C. Banerji, ree. in Mathura w; 
Raghunath: Sahai: (2). - A> similar, view 
opposite to. what was Serie es held by. 
Mr. Lindsay is to be found in a case decided 
by him asa J udge of the Allahabad High. 
Gourt and -reported in Chedi’ Lal.v. 
Jawahir Lal (3). Inethat case the learned 
Judge decided thata suit for recovery of 
specific ornaments wasnot exempted from 
the cognizance of Small Cause Court. If a 
puit for return `of- specific . goods could not 
be considered to be exempied from the 
cognizance. of the Small. Cause [{Court, 
1 donotsee how asuit for recovery of the 
‘pledged ornaments can be held to ‘be a 
suit of another character;-.In acase re- 
-ported in ‘Gurcharan v. Khagesar® (4), Mr. 
Dalal, J. O., held that a suit for recovery 
of -a certain ` weight of silver . and gold, . 
which the plaintiff alleged that he had 
‘given to the defendant for making certain 
ornaments was one for. recovery of money 
and was cognizable by Small Cause Court: — 

“Suit for recovery. of. “pledged ornaments 
are usually “instifuted ` almost 6vèry. day in 
the Court of Small Oaises and. it Seems to 
‘me to be proper that an authoritative’ dadi- 
ion should be passed by this’ Court in 
regard to this matter. In’ view ‘of’ the 
conflict in- -tho decisións. quoted above I 
think it expedient to refer this case to a 
sBench.of two,Judges. I do s0 accordingly‘ 
c Mr. Mohammad Ayub, for the Applicant. . 
E; Mr. S. N. Roy; for the Opposite Party. 

Judgment of ‘the ` Division 
Bench, —This is an application ~ for re- 
fyision arising out of a suit brought’ by 
the plaintiff applicant in the Court of the 
‘Second Additional Judge of Small Cate, 
‘Lucknow, Itoriginally came up before’ one 
of us,and on å referénce it has’ OW been 
placed beforé a-Bench. 

The suit out’ of “which ‘this’ application 
arises was one for ‘redemption of: certi in 
larticlés pawned ` by. the plaintiff with 
fendant No.1, and: in.the alternative, ‘tor 
recovery of their valde. -The learned Jhd ge 
held that the suit was not cognizable by 





AD 38 Ind. Cas, 663; -18 A. L h. 354; 2 UP, LR. 
) 

ae) 98 Ind. Cas. 1053; A; LR 1921 All, 160; 49 A 
D 91 i Oas. 103; -A, 4, R1 1926 Oudh 272, 
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the Court of Small Causes, being a suit 
for «specific performance and thus exempt- 
ed from eits cognizance under “Art. 15 of 
the Second Scketule attached to *he 
Provincial Small Cause Courts Act (IX of 
1887). i , 

In gevision it. is contended that a suit 
for redemption of pledged articles cannot 
be considered tobe a suit for specific 
performance of contract. It was merely 
a suit for the recovery of the articles pledg- 
ed, or for recovery of*money on account 
of the price of the articles, it being 
kai alternative relief claimed in the present 
suit. ° 

The question which we have, therefore, 
todecidein the present caseis whether a suit 
of the nature like the present one can be 
considered to be a suit for specific perform- 
ance, The learned Judge of the Courtof 
Small Causes relied upon aruling ofthe late 
Court of the Judicial Commissioner of 
Oudh reperted in Babu Ram v. Deputy 
Commissioner of Hardoi (1). The case was 
decided by Mr. Lindsay, J. O., (now. Mr. 
Justice Lindsay). He held that under 
Art. 15 of the Second Schedule of the Pro- 
vincial Small Cause Courts Act (IX of 
1887) such a suit was not cognizable by 
the Court of Small Causes on the ground 
that it was a suit for the recovery of specific 

roperty and as such must be deemed to 

ea suit for specific performance. With 
great respect to the learned Judge who 
decided the case we regret we are unable to 
take that view. 

The Article which we have to interpret 
inthe present case is Art. 15 of the 
Second Schedule attached tothe Provincial 
Small Cause Courts Act (IX of 1877). Chapter 
II of the Specific Relief Act (I of 1877) deals 
with specific performance of contracts and 
is headed as such. Chapter III of the said 
_Act deals with rectification of instruments, 
Chapter IV of the 
rescission of contrac 





-and Art. 


. is an executozy 
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nizance of the Court of Small Causes 
17 similarly exempts from its 
cognizance a suitto obtain an injunction. 
We think we are safe in ccncluding that 
Arts.15, 16 and 17 weie framed bythe Legis- 
lature to cover suits under the Specifc 
Relief Act. We also find tha? sn express - 
provision has been made in Art.6 of the 
Second Schedule of the said Act exempt- 
ing a suit brought bya mortgagor of an 
immoveable property for the redemption 
of the mortgage from the cognizance cf 
a Court of Small Causes. If the view that 


‘a suit for redemption of a mortgaged 
propertly 


is to be consideredasa suit for 
the specific performance of the contract 
were to be accepted, there appears {fo us 
to have been no ‘necessity for the Legis- 
Jature to have introduced a separate article, 
to cover such cases. The inference, there-° 
fore, ceems to us to te obvious that - 
where a mortgagee ccmes to Court fortle 
purpose of enforcing his mortgage either 
by foreclosure or by sale of the property 
mortgaged, or wherethe mortgagor seeks 
redemption. of the mortgaged property, 
the suit cannot in any oftheee cases be 


-eonsidered to ke a suit for specific per- 


formance. As stated above if that hed 
been the view taken by the Legislature, it 
would have been quite unnecessary to enact 
Art, 6, Art. 15 being quite sufficient for 
the purpose. 


We: would further like to state that 
there are recognized inlaw two kinds cf 
-eontracts, one called executory contrect 


and the other exeéuted contract. An ca- 
ecutory contract, according to Lord Selborne, 
is one which is “not intended betwecn 
the parties to be the final instrument re- 
gulating their mutua! relations,” while 
an executed contract is one, “which is 
intended to be thus final”. Where, for in- 
stance, the goods are bargained for and 
sold, the price being paid down and the 
delivery made on the spot, nothing more 
remains tobe done by either party, the 
contract may besaid to have been per- 
formed or executed. If, on the other hand, 
only the bargain „is struck and the pay- 
ment of price or delivery or both are 
postponed to a future date, the contract 
one. (Vide Dr. 8. O. 
Banerji’s Law of Specific Relief, 2nd Edi- 
tion, page 21. Snell .in his well known 
work on Equity defines “specific perfori- 
ance” as “turning an executory contract 
into an executed one, by decreeing tle. 
. 1. 


“ 


e 
‘e 
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axecution of the document (or other thirfg), 


which in and by the executory contract is 
(Vide Snell on Equity, 15th 


provided for.” 
Edition, page 527). 


A contract of pledge of moveables is 


essentially @ contract of pbailment. In 
Chap. IX s. 148 of the Indian Contract 
Act (IX of 1872) bailment is- defined as 
“delivery of goods by one person to another 
for some purpose, upon a contract that they 
shall, when the purpose i3 accomplished, 
be returaed or otherwise disposed of accord- 
ing to the directions of the person deliver- 
ing them.” The person delivering the 
goods is called the bailor and .the person 
to wiiom they are délivered is called the 
bailee. It, therefore, appears to us that a 
` contract of pledge becomes complete when 
the pledgor hands over those goods to the 
pawnee after the receipt of money for 
which they have been pawned or pledged. 
If after the contract is complete the pawnee 


desires to recover the money, which he: 


had lent tothe pledgor or the pawnor, or 
if the pawnor sues for recovery of the 
goods pawned on condition of payment 
by,him of the money due to the pawnée, 
he cannot, in our opinion, be considered 
to be suing for specific performance. He 
is no doubt suing to enforcea rightin- 
cidental in law to a contract of this nature. 
Afier the loan is received and the goods 
have been bailed the contract becomes an 
executed one. It passes from the domain of 
an executory contract into that of an exe- 
cuted contract. : 

To make our meaning clearer: if the 
contract of bailment-by pledge is not a 
completed transactionand, therefore, merely 
an executory contractand not an executed 


contract the suit wouldnot be cognizable 


by a Court of Small Causes. For instance, 


where the pledgee has been delivered posses- . 


sion of the goods pledged but has not 
paid the money which he promised. to 
advance; or where the pledgor has receiv- 
ed the money agreed to be advanced to 
him but has not delivered possession of 
the goods promised to be pledged, and a 
suit is brought in the one tase by the pledgee 


for recovery of the goods promised to be’ 


pledged and in the other case by the pledgor 


for rocovery of money premised to be. 


advanced, a suit of either of these descrip- 
tions would gndoubtedly be a suit for 
specific performance of a contract. In 


short, it would be a suit asking the Oourt: 


to grant relief by converting the executory 


as an executed - contrast, 
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contyact into an exécuted one. Tf, however* 
the hailment of the goodshas taken place 
and the money has also been advanced to 


the pledgor ofthese go8ds, the contract 


of pledge becomes a completed btontracti: 
in the sense that it must be reckoned 
If, therefore, 
subsequently any one of the parties chooses 
to enforce any right arising out of that 
contract he cannotebe deemed, if? ow 
Opinion, to be suing for the specific per- 
formance of his Gontrdect, : 
” The learned Counsel for the respondent, 
we may state, had to admit that if a pawnee 
sues for recovery of his money, Mis suit 
cannot bs considered to beofthe nature 
of a suit for specific performance of con- 
tract. If this is the real position, we 
fail to see why a suit brought by the pawnor ` 
for recovery of the goods bailed on con- 
dition of the payment of the money, due 
to the pawnee should be considered to. be 
a suit for specific performance. am 
In the view which we have. takén “of 
Art. lo we are supported by a decision 0 
the Allahabad High Oourt reported ifi 
Mathura v. Raghunath Sahai (2). Sir P.O: 


Banerji, J., held that the suit before him 


in that case being a suit brought by the 


plaintiffs for the recovery of the. pledged 


ornaments and, in the alternative, for their 
value was cognizable by the Court of Sinall 
Oauses. 


We, therefore, accept this application for 


revision, sét.aside the order of the Second 
Additional Judge of the Small Cause 
Court, and direct that the suit be reinstated 


at its original number and tried on the - 


merits. The applicant will get his costs in 
this Court. f 
G. H, Application accepted, 


ANA 
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‘BOMBAY: HIGH COURT.. 
ORIGINAL U1VIL JURISDICTION Suit” à 
No. 628 oF 1922, ; 


September 21, 1926. 
Present:—Mr. Justice Mirza. 


‘Versus 


| ABDUL GAFUR AND aNoTaER—Daranpanrg, 


Taxation of costs—Suit and cSunter-claim—Pro. 
cedure, E Ta ' ; 

Where a suit and a counter-claim are based: upoĝ 
səparate and distinct causes. of -action and inyolyg 
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separate and ~distinct issues and both are decreed, 
the Taxing Master should not take the plafntifi's 
bill of costs separately from ‘that of the defendant. 
He shoul@® tax both ‘bills simultaneously and decide 
as to what items jn*the respective bills are to be 
attributed solely to the plaintiff's claim and what 
items are to be attributed solely to the defendant's 
counter-claim and what items are common to both so 
as to e apportioned.e [p. 204, col. 2; p. 905, col. 1.] 

In such a case the apportionment of the instruction 
charges, Counsel's fees and attendance charges should 

ot be made until the Taxing Master has taxed the 

ill both onthe suit and“%on the counter-claim. |p. 
905, col. 2.] 

[Case-law referred to.]® 


= FACTS.—The plaintiff sent come gcods 
to the defendants to be sold at Bombay. 
The defendants had advanced Rs. 19,040 
against the .goods, The plaintiff did not 


accept any of the offers for purchase which 


the defendants submitted to him. The 
defendants finally informed the plaintif 
that if he ‘did not redeém the goods with- 
in two, days by paying the amounts ad- 
vanced by the defendants, they would 
close the bargain for-a certain price. The 
plaintiff having failed'to ‘redeem the goods 
the defendants sold the goods for 
Rs.: 17,530-1-4. The plaintiff sued the 
defendants for special damages which he 
assessed at Rs. 13,000.- The defendants 
denied breach of any. agreement and 
counter-claimed Rs. 1,509-1-0, being ‘the 
balance of the amount’advanced by them 
after giving credit forthe amount realised 


"by the sale. Thelearned Judge awarded 


bi 


Rs. 50 -as nominal damages and costs ofthe 


suit to .the, plaintiff, and a- decree for 


_ the facts 


Rs. 954-1-U and the costs of the counter- 
claim to the defendants: The plaintiff 
filed a billfor taxation. 

Mr. Jinnah, for the Plaintiff, ; - 

Mr. M. C..Setalvad, for the Defendants.: | 

JUDGMENT.—[His Lordship stated 
and proceeded :—] The Taxing 
Master so far has taxed the bill of the plaintiff 
only and not ofthe defendants. He states 
in his reasons that he has followed the 
principle laid down by Fry, J., in Saner 
y. Bilton (1), viz., that (page 418*):— 

“The plaintiff in the original action shall 
pay the general costs of action, and the 
defendant, who isto pay the costs of the 
counter-claim, shall only pay the costs ‘of 
the proceedings so faras they have been 
increased -by reason of that counter-claim.” 

: Applying the converse of that principle 
‘to the ‘present case he has disallowed the 
(1) (1879) 11 OB. D. 416; 48 L, J. Ch. 545; 40 L, T, 


B14; 27 W., l 
P*Page of (1879) 11 Oh, D, [Kd] 


` plaintiť called upon them . to 
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plaintiff the costs incurred in the de- bene, 
esse examination of. a pearl broker, who. 
gave evidence on behalf of the defendahis. 
with regard tothe market-rate prevailing 
on December 16, 1921, and the decline in 
the pearl market after that date. The Tax-, 
ing Master Bad originally allowed this 
item in the taxation of the plaintiffs bill 
of costs as against the defendants. On 
review he disallowed it. The defendants 
contend that the costs occasioned by the 
examination of this witness as well as 
other defence witnesses who proved the 
market-rate for pearls on December 16, and 
its further decline after that date was as 
much a part of the evidence on the counter- 
claim as on the elaim and should, therefore, 
have been apportioned by the Taxing 
Master. The Taxing Master, while dis, 
allowing .the.costs occasioned by the 
broker's examination, has allowed the plaint- 
iff the costs occasioned by the examination 
of the other witnesses on the same point. 
It is contended on behalf of the plaintiff 
that the Taxing Master should also have 
allowed the costs occasioned by the de 
bene esse examination of the broker. The 
Taxing Master has held that the cost? of 
the de bené esse were occasioned entirely 
by the defendants’ counter-claim, but tle 
costs of the examination of the other wit- 
nesses on ‘the same point came properly 
under the costs of the suit, 

The defendants object aleo to the taxation 
of certain items in the bill under the fol- 
lowing heads :— JH gi 
. (1) It appears that, after the defendants 
had filed their affidavit of documents, the 
disclose 
their ledger account and entries in their 
weighment book in respect ofthe sale of 
these pearls. After some correspondence 
on the subject, defendants made their 
supplemental affidavit of documents dis- 
closing these entries. The Taxing Master 
has allowed the plaintiff the costs of the 
correspondence, the supplemental affidavit 
of documents and inspection of documents, 
The defendants contend that these items 
yelate entirely to. their counter-claim and 
should not be allowed'as costs cf thesuit. 

(2) The Taxing Master has allowed the 
plaintiff Rs, 390 for instruction charges in 
connection with the suit and has deducted 
from it Rs. 30 for the countér-claim. “It 
is contended on béhalfof the defendants 
that the dpportionment ‘made by . the 
Taxing Master is unjust. . l 
‘ ® 


| ty f *, 
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(3) The Taxing Master‘has: allowed the 
plaintiff 8 gold-mohursand.6 gold mohurs 
for brief feeto his senior and: junior Counsel 
and deducted 2 gold mohuys from the fee of 
aach Counsel as fees for resisting the 
counterclaim. He has also awarded 6 gold 
mohurs to plaintiff's Counsel for refresher 
and has deducted. from it2 gold mohurs 
for resisting the: counter-claim. The second 
Counsel in the case, it appears, was not 
present during the hearing. The defendants 
object to the apportionment as. unfair -to 
the counter-claim, ae 

(4) The defendants object ‘also to the 
item of attendance charges allowedto the 
plaintiff, They contend that it should 
have been apportioned between the suit 
and the counter-claim.. i 


In a matter of this nature: our Courts 
will follow the practice laid down in English 
cases. In Saner v. Bilton (|) the plaintiff’s 
claim and the defendant's counter-claim 
had both been dismissed with costs. The 
principle to be applied is thus enunciated 
by Fry, J., (page £18*) :— 

“The proper course will be this: the 
plaintiff in the original action shall pay 
the general costs of action, and: the- de- 
fendant, who is to pay the costs of the 
counter claim, shall only pay the costs of 


the proceedings so far as they have been 


increased by reason of that counter-claim. 
The principal reason which leads me- to 
that conclusion is this, that the plaintiff 
inthe original action is the person who 
first commences litigation. The- plaintiff 
in the action first lets out the waters of 
litigation, and itis impossible to say how 
far the counter-claim ever would have 
been agitated if he had not begun that 
litigation. That appears to me to furnish 
a reason why, as a general rule, the. action 
should be treated as if it stood by itself, 
and the counter-claim should only bear 
the amount by which the costs of the 
proceedings are increased by it. I need 
not add thatin every case the-Court can 
give special directions: which may vary 
the rule, but all I: decide now is-~this,. that 
in.a:case in. which both action and counter- 
claimare dismissed with: costs, tha general 
costs of the proceedings are not to be 
apportioned, but the defendant, who bears 
the costs of the counter claim, has only to 
pay that sum:by which the coats: of the :pro- 
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ceedings have been increased by- the 
counter-claim.” ` ° 

- Fry, J’e judgment was approved by 
Jessel, M. R., inthe Court of Appeal in 
Mason v. Brentini (2) în the -following 
terms (page 289*):— ° 

“I entirely agree with the decisjon of 
Mr, Justice Fry in Saner v. Bilton (1) and 
for the reasons which he has given; and 
am of opinion ‘thgt his judgmeng is „to 
be considered as expressing the rule. of 
the Oourt.” ° 

In Baines v. Bromley (3) the plaintiff 
claimed to recover commission due:to him 
from the defendants on an agreement. 
The defendants denied the claim, and 
claimed by way of counter-claim for goods 
sold. The Jury found a verdict for the 
plaintiff on the claim, and a verdict for 
the defendants on the counter-claim.. Both 
the claim and the. counter-claim were 
decreed with costs. Brett, L. J.,°remarks 
(page 6947): — 

“The question is how: ought the costs 
to be taxed when.in such. a. case the 
plaintiff succeeds on his claim and the 
defendants on their counter-claim. If this 
had been treated as a: pure: set-off to the 
amount of the plaintiff's claim (as I think 
it might have been), and‘it had so appear- 
ed on the judgment, then. it seems to. me 
that the defendants would: have been en- 
titled tothe costs of the action, because 
then the defendants would have denied 
by way of defence that the plaintiff had 
any right to bring an action at all. There 
may be acase where the defence is partly 
by way of set-off and partly by way of 
counter-claim, as where the defendant 
asserts his right to recover the-amount 
of balance due after satisfying the plaint- 
iff's claim by his set-off, It is not neces- 
sary to say now how the costs in such 
a case: are to be taxed, because here tke 
judgment is in form, not that the defend-e 
ants have a set-off, but a counter-claim 
only. It is asif the defendants chose to 
deny the whole of the plaintiffs claim 
and to rest on their cross-action. -The 
costs have been taxed, however, as if the 
plaintiff had not succeeded at all, in his 
action, but only on certain issues, afd. I 
think that that was.wrong. ‘That alone ig 

(2) (1880) 15 Ch. D. 287; 43 L. T.' 557; 29 W. R, 


126. 
(3), (1881) 6 Q B. D. 691; 50 L. J. Q. B. 465, 44 L. È. 


915;.29 W. R. oe 
—*Page of (1880) 15 Oh. D.—[Ed,] 
{Pago of (1881) 60. B. D.— [Ed] 
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however, a firm opinion’ that where there 
ds a ay with issues taken on it and a 
gounter claim, not a set-off, but in éhe 
mature ofa cross-action with issues on it, 
‘aad where the plaintiff succeeds on the 
claim,and the defendant on the counter- 
claim, the proper principle of taxation, if 
not otherwise ordered, is to take the 
clgim ag ifit and its igsues were an action, 
and then to take the counterclaim and 
its issues as if it were an action, and then 
to give the allocatur for costs for the 
balance in favour of the litigant in whose 
favour the balance turns. In such a case 
where items are common to both actions 
the master would divide them. Where 
the so-called counter-claim is a set-off, 
there is but one action." 

In In re Brown, Ward v. Morse (4) the 
plaintiff's claim and the defendant's counter- 
claim were both decreed with costs. The 
Court of Appeal in affirming Chitty, J., 
referred with approval to Saner v. Bilton 
(1) and Mason v. Brentini (2) and held that 
in the absence.of any special directions to 
the contrary the plaintiff in such a case 
would be entitled to the general costs of 
the action although the result of the 
litigation may bein favour of the defend- 
ants. The Court would not allow appor- 
tionment of such costs as would have been 
duplicated had the counter-claim been 
the subject of an findependent action, 
but would award them to the plaintiff. 
The plaintiff, however, would not be entitled 
to recover as costs of the action any costs 
fairly attributable to the counter-claim. 
Baggallay, L. J., remarks as follows (page 
386*):— 

The plaintiff should recover from the 
defendant the costs of action; except so 
far asthey are attributable to the counter- 
claim, and the defendant should recover 


efrom the plaintiff the costs of the counter- 


claim. If there are any costs which can be 
properly considered common to both suits, 
e. g., a brief fee, if there is only one brief 
both onthe claim or counter-claim......... 
they should be divided. But apart from 
this qualification, I think that Saner v. 
Bilton (1) equally applies whether- claim 
or counter-claim both fail or both succeed.” 

In Shrapnel v. Laing (b) the plaintiff had 
e(4) (1883) 23 Ch. D. 377; 52 L. J, Ch. 524; 49 L.T. 
68; 31 W. R. 936. 6 

(5) (1888) 20 Q. B. D, 334; 57 L. J. Q.B. 195; 58 L, 

705, 36 W. R. 297. 


aa G act an cal FO i a 
*Page of (1883) 28 Oh.D.—[u#d.]. < -- ; 


~~ 


0; AHMED ABDULPA HÊBANI 9, ABDUL GAFUR, 
bufficient:to sustain the appeal, I have, ` 


obtajned a decree against the defendant 
on his claim and the defendant had ob- 
tained a decree for a larger sum against 
the plaintiff one his counter-claim. The 
Court of Appeal held that the claim and 
counter-claim should for the purposes of 
taxing costs be treated as separate and 
independent actions, and the costs in each 
taxed in favour of the successful party, 
subject to a deduction in respect of the 
costs of. any issues on which he had not 
succeeded. Fry, L.J, remarks as follows 
(page 340*) :— 

“Where the plaintiff succeeds on his 
claim andthe defendant succeeds on his 
counter-claim costs follow the event in 
this way;—the plaintiff is entitled to the 
costs of the action other than the counter- 
claim; the defendant is entitled to the 
costs of the counter-claim. 
ants here have objected that the master 
was wrong in allowing the plaintiff the 
general costs of the action, and have 
contended that they themselves are entitled 
to them, I think that they are not entitled to 
them. In my view we need not in the pre- 
sent case giveaDy opinion as to items common 
both to the claim and counter-claim, or®*as 
to the proper apportionment of the costs. 
Those points donot arise here, I am of 
opinion that the costs must follow the two 
events. The result of tha action is to 
give the costs ofthe action to the plaint- 
iff, and the result of the counter-claim is 
to give the costs of the counter-claim -to 
the defendants,” 


In Atlas Metal Co. v. Miller (6) Lindley, 

JR, sums up the earlier authorities as 
follows (page 505T):— 

“All the authorities agree so far, 1. e., 
they all decide that a plaintiff who is to 
pay or be paid the costs of his action is 
to pay or.be paid the whole of such costs as 
if there were no counter-claim. 

“Next, as to the counter-claim. The de- 
fendant has to pay the costs of this, and the 
counter-claim is to be treated as an inde- 
pendent cause of action, and, to use Lord 
Esher’s words, as if the claim did not exist. 
This last expresston, however, 1s calculat- 
ed to mislead, if not explained and pro- 
perly understood. What are costs of a 

e 


(6) (1898) 2 Q. B. 500; 67 #. J. Q. B. 815; 79 L. T, 5; 
46 W, R. 657. A 


~ *Page of (1888) 20 Q. B. D.—[Ed:] 
+Page of (1898) 2 Q. B.—[Ed.]; 





(105 L ©. 4927] - . 


The defend- ° 


‘take other proceedings, 
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costs occasioned ‘by it. No costs not 
incurred by reason of the counter-claim' 
can be costs of the counter claim, . The 
fact that if there had -been no ac- 


tion the casts of the counter-claim-would - 


have been larger, because “the defendant 
would then havehad to issue a writ and 
does not make 
costs not incurred costs incurred, and in 
considering what the costs’ of a counter- 
claim really have been in any particular 
case, the costs saved by not bringing a 


cross-action cannot be treated as costs 


jucurred. 

“Rhe introduction of counter-claims has 
given litigants advantages in this respect. 
Counter-claims, although cross-actions for 
all purposes of procasdure and evidence, 
cost less than actions, and the party 
who has to pay the costs of a counter- 
claim gets the benefit of the cheaper pro- 
cedure. To include in the costs of a counter- 
claim any costs not occasioned by its be- 


ing a counter-claim, but saved by its 


baing what it is, appsarsto us wrong in 
principle and opposed to Suner v. Bilton 


(IS and In re Borwn, Wardv. Morse (4). If 


Lofd Esher really meant to express a 
contrary opinion we cannot agree with him. 
We are satisfied that there is no decision 


to -that effect. But, as pointed out by Lord | 


Esher, there may be costs broughtin for 
taxation which have been incurred partly 
in support of or in opposition toa defence, 
and partly in support of orin opposition 
to a counter-claim, e. g., where there is 
a defence of set off equal to the plaintiff's 
demand, and a counter-claim for more than 
the plaintiff's demand. In such casas the 
Taxing Master must apportion-the costs as 
bəst he can, and fix the amount applicable 
to the defence and the amount applicable 
to the counter-claim. Where there are no 
separate issues requiring spacial treatment 
ths costs of the defence will be costs of 
the action; the costs attributed to the 
counter-claim will:be costs of the counter- 
claim. Costs common to both defence and 
counter claim must necessarily bedealt with 
in this way. But todo so is very different 
from apportioning what are properly costs 
of the action. Such costs,when ascertain- 


ed mustbe paid by the party ordered to. 670 


pay them. They cannot have been increas- 
ed by the counter-claim, and no part of 
them can bô properly regarded as costs of 


* 


the qounter-claim,”” is 4 


~ 
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In: Jones v. Stott (7) the Court of Appeal , 
dectded that the same principles would 
apply to a case where the appeal and Cross- | 


appeal had both been digmissed wfth costs. 
. In Christie v. Platt (3)*Atkin, L. J., re- 


marks as follows (page 24*):— | 


“In one sense he (thd Master) must tax 
the costs of the claim of the footing® that 
there is no counter-claim, and the costs of © 
the counter-claim on the footing that there 
is no claim; but that is subject to this 
overriding condition, that he must ascertain. 
what are the- costs really incurred by the. 


plaintiff in establishing his claim and really 


incurred by the defendant in estaplishing 
his counter claim. When that has been 
done. then.any costssaved to the defendant, 
by -reason of their. being a claim and a 
counter-claim instead of'two separate and 
distinct proceedings commenced by two 
separate writs and conductedas two separate © 


actions, are not to be allowed to thedefend- 


ant,. because’ they are not costs incurred 
by the defendant, but saved to him...but 
it must be remembered that the Master has ` 
to ‘ascertain what costs haveintruth and 
in fact been incurred by the plaintif in 
bringing and prosecuting the action and 


"what costs have in truth and in fact been 


incurred by the defendantin litigating the ` 
counter-claim.” 

Younger, L. J., remarks (page 29*): 

“T agree so completely that I refrain ` 
from adding anything which might be taken 
to modify what Atkin, L. J., has said. The 
Taxing Master has gone wrong in assum- 
ing that the effect of ‘an order that the 
plaintiff shall recover on the claim ' 
with costs and an order that the defend- 
ant shall recover on the counter-claim 
with costs isto give the plaintif such a 
position of priority that the taxation of 
the two sets of costs must be on wholly 
different principles. As Fletcher Moul-. 
ton, L J, pointed’ out in Jones v. Stott, 
(7) that is an erroneous assumption in the 
case of anappealand a cross-appeal. In 
my view it is equally erroneous in the case 
of an action and a cross-action.”’ i , 

In Wilson v. Walters (9) there wasa 
(7) (1910) 1'K. B. 893; 79 L. J. K. B. 766; 102 L. T. 
: 26 T. L. R. 424. i t AON 
(8) (1921) 2 K. B. 17; 99 L. J. K. B, 555; 124 L. T. 

19. i . es 
. (3) (1928) 1 K. B. 511; 95 L. J®K. B. 634; 134 L. T. 
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suit for damages for negligence and a 
counter-claim fordamageés for negligence 


ande they were both dismissed with costs. ° 


Scrutton,eL. J., in the course of his judg- 
ment, refers with,approval to the Irish case 
of Crean‘v. M’Millan (10) where the prac- 
tite isthus laid down (page 130*) :— 

“ Wherever there is a separate and sub- 
stantial question raised by the counter- 
claim, there must be substantial costs paid 
1m™relation to the coumter-claim, and it 
follows that there must be an apportion- 
ment ofthe costs. Bht, on the other hand, 
where the subject-matter of the counter- 
claim is identical with the defence or part 
of the defence, in that case the Taxing 
Master should not apportion, but simply 
allow such extra costs as have been in- 
curred by reason of the counter-claim.” 
a) same case Andrews, L, J,, said (page 
135*):— 

“1. Whether the common items in the 
costs (2. e., the items which contain some- 
thing apparently common to both claim 
and counter-claim) should be allowed in 
full to the successful party on the original 
claim, orshould be apportioned as between 
the claim and counter-claim, depends in each 
case upon whether such costs were in truth 
and in fact occasioned solely by the claim 
or partly by the claim and partly by the 


counter-claim. 2. Such costs are regarded’ 


as being occasioned solely by the claim 
and are, accordingly, allowed in full to 
the party who succeeds in the claim, when 
the counter-claim is a counter-claim in form 
only, and is inreality inthe nature of a 
Bet-0fl................. -Or Where itis really a 
defence in disguise.................. or where 


both claim and counter-claim arise out of 


the one transaction and in -effect raise the 


same issue.” 


Applying these principles to the case be- 
fore me, I have to consider whether this 
was a case which raised substantially only 
one issue between the plaintiff and the 
defendant, or whether the issues on the 
plaint and on the counter-claim were sub- 
stantially separate and different. | ` 
- The following issues seem to me to arise 
in this case :— 

l. e Whether there wasan agreement þe- 
tween the plaintiff and the defendants not 


from No- 
vember, 18, 1921? 


2 
(0) (1922) 2 Ir. R. 105, - 
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2. Ifthere wgs such an agreement, whe” 
ther fhe defendants had committed a breath ’ 
of it? a 

3, Had any and what damages resulted 
to the plaintiff from the breach of the agree- 
ment ? 

The plaintiff filed no reply io the defend- 
ants’ counter-claim. It must be taken, 
however, that he was disputing the defend-__ 
ants’ counter-claim. Afterthe defendants 
had filed their written statement and coun- 
ter claim the plaintiff compelled them to 
disclose by a supplemental affidavit the 
plaintiff's account in their ledger as well 
as the items relating to the sale of the 
goods appearing in the defendants’ weigh- 4 
ment book. From that circumstance it 
seems that the plaintiff was disputing the 


= items contained in the defendants’ parti- 


culars of counter-claim. An issue was 
raised atthe hearing whether the defend- ` 
ants were entitled to their counter-claim. 
That issue, to my mind, would comprise’ 
the following issues :— | f 

l. Whether there had been an agree- 
ment between the plaintiff and the defend- 
ants not to sell the goods fortwo months | 
from November 18, 1921? — 6 

2. If so, whether there had been a breach. 
of that agreement? ae 

3. Whether the defendants were entitl- 
ed to charge commission and brokerage 
in respect of the’ sale effected by them in 
consequence of a breach of the agree- 
ment ? l 
4. Whether thesale-proceeds of the 
were as alleged by the defendants ? a 

9. Whether the items of expenditure 
containsd in their particulars of counter-' 
claim were correct? 

The two causes of action, if seems tome, 
are separate and distinct. The plaintiff. 
sues for special damages on a breach of 
an agreement; the defendants’ counter-claim 
is in respect of monies lent and advanced 
as against which ‘thay give credit to the 
plaintiff for the net sale-proceeds realised 
by the goods. The issues in common 
between the claim and the counter-claim 
seem to be those relating to the factum of 
the agreement and its breach. Apart 
from those issues the claim and the counter- 
claim appear to me to involve separate 
and distinct issies. I am of opinion that 
the Taxing Master shquldsfot have taker 
the plaintiff's bill of ‘costs separately from 
that of ‘the defendants. He should have 
taxed hoth bills simultaneously and decided 


goods 


' they had’ wrongly sold. 
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as to what items in the respective ‘bills 
were to be attributed solely to the plamt- 
ifs claimand what items were: to. be 


attributed solely to the.defendants’ counter- 


claim, and what items. wêre. „common to 
both so as to be apportioned: : 


Applying ¢hat test tothe application toe 
review brought by the plaintiff, I am of 


opinion- that the Taxing. Master has erred 
Yo holding that the costs occasioned by 
the debene esse examination of the broker 
were to be attributed solely to the. costs: 
of the counter-claim. In my opinion, 
was not necessary for. the defendants’ 
counter-claim to prove what the market 
rate for pearls on December 16-. was or 
that the market in” pearls continued to 
decline after that date. It has bean con- 
tended on behalf ofthe defendants . that 
éhey had to satisfy the Court on their 
eounter-claim that they had given proper 
Credit to the plaintiff for his goods, which 
In my opinion 
that point did not arise on the counter- 
claim. The market-rate between December 
16, 1921, and January 18, 1.122, when the sti- 
. pulated ‘period of two months expired would 


be material to the plaintiff's case for the, 


plaintiff’ s measure of damages would be the, 
difference between the highest market price 
during that pariod and the sale price, of the 
goods. 
‘of the broker to rebut any presumption 
that might arise in favour of the plaintiff's 
‘claim to such special damages. I must 
uphold the plaintiff's. objection to this 
-part of the Taxing Master’s taxation of 
his bill of costsand direct that the amount ` 
may be allowed in the bill. 
‘ants will pay the costs: of this review. 
‘Counsel certified. 

I shall now -deal with the defendants’ 
“objections to the Taxing Master's taxation 
-of the plaintiff's bill. The objection with 
‘regard’ tothe costs of theother witnesses 


‘on the subject of the market-rate of the 


goods sold and theirdeterioration in value 
‘will, for the reasonsI have given in deal- 
-ing with the plaintiff's objections, be dis- 
‘allowed, ' 

‘Coming to their other "objections: (1) the 
‘Taxing Master has ‘held that the correspond- 


‘ence which resulted in’ the supplemental | 


afi lavit of-documents and he inspection 
which followed are. all items. which pro- 
perly fall under the :costs ofthe suit, In 


-my opinion these -items -relate exclusively | 


ste the counter-claim-and not to the suit, 
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The defendants called the evidence: 


The. defend-: 
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The objection: of the deféndants:to this 
item, in the bill òf- the. plaintiff- must be ` 
upheld. (2) The next item objected to 
relates- to, the apportionment of theinstrua: 
tion “charges, In my opřnjon this. appor- 
‘'tionment should not have been made. by 

the Taxing Master at this stage, but ha 
should have waited untilehe had taxed the 
bill on the counter-claim as well. In 
‘apportioning. the instruction charges. it is 
necessary, in my opinion, that he. shoul@ 
take a comprehensive: view both of the 
claim and of the coufiter-claim in respect 
of- the costs occasioned. by each before he 
makes an apportionment on this item. I` 
set aside the taxation on this itêm and 


' remand it. to the Taxing Master for re-taxa- 


tion inaecordance with my observations 
in this judgment. (3) Similarly, with-regard 
to the apportionment of Counsel's fees. I 
think this too, is a matter in which there 
should be a, remand and ‘the elaxing 
Master should: make his- apportionment 
after he has taxed the’ bill. on the counter- 
claim, (4) Similarly, with regard to, the 
attendance charges. This. item too will 
be remanded-for the: Taxing Master's recon- 
ee in the: light: of my observations 
ere. ` 

As, the, defendants: have: substantially 
` succeeded. in their.. objections, and. have 
failed on an item on. which there. would 
ba, no fartherargument, after the-plaintiff's 
objections.had been.heard, I` think they 
should have the. costs. of their application 
for review. Counsel certified, 
The result of: my findings. is that: the 
plaintiff's application, for review. is „allowed 
with costs and the defendants’ application 
“for review. is: also. allowed. with, costs, 
‘Counsel being certified im both cases: The 
bill will be remanded to the Taxing 
Master... for.” inserting. in: it the: item 
‘he has disallowed to the plaintiff, and 
for striking out. from.it. the- items, „which 
relate to (|) the correspondence onthe 
-subject of the.supplemental afidavit of 
documents; (2) -the supplemental. affiday- 
it ‘of documents; and (3) the inspection 
consequential on such disclosure, The 
Taxing. Master will re-tax the. other items’ 
in respect of. which I have upheld the 
plaintiff's. objections in the light. of. ~ 

observations in this judgment. ` at: 
| Review. allowed. is 
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_ LAHORE HIGH COURT.. 
_ Flust Civin APPEAL No. 435 or 1922. 
December 3,1925., e | 
Presertt:—Mr. Justice Zafar Ali and Nr. | 
a ig Justice Addigon.® - ; 
RAG DAS-BUDH SEN—DEFENDANTS—.: 
APPBLLANTS : i 
*Versus:: > 

= MUNNI LAL—PLAJNTIFE— RESPONDENT. : 
' Contract—Sale of goods—Late shipment--Clause -in 
Went Mquiring reply within three days, effect of— 
Failure to reply—Automatic rescission of contract-- 
Damages—Market value—Due date of performance. . 
The defendant agreed to sell tothe plaintiff at 
Delhi certain goods which had to be imported from 
England. The indent contained the usual clause that 
the purchaser on ‘receiving information from the 
seller that there will be a late shipment will either 
cancel the goods or extend time for their delivery as 
may suit:him best and that he shall have three 
days’ time within which to make his choice. It was 
also provided that if an election was not made within 


1 
a 


three daysit will be understood that the contract is ` 
rescinded. The defendant on receiving information ' 


from th@importer ‘that the . shipments will be late 
wrote to the plaintiff to take early action without 
mentioning the three days allowed by the contract. 
The plaintiff did not reply till after 8 days: 
Held, that the contract was automatically cancelled, 
by the failure of the plaintiff to reply within three days 
under the terms of the contract, and that in any case, 
the plaintiff could not be held under the circum- 


stances to have replied even within a reasonable time. 


[p. 907, col. 2.] < 


Firm Mansa Ram-Gordhan Das vy. Firm Mangal | 


Sain-Dunichand (1), followed. i 
Held, further, that the due date for the performance 
of the contract was the date which was in the Tontem- 
plation of the parties at the time when the contract wes 
antered into and not the date to which, owing to 
circumstances beyond. the control of the parties the 
actual performance had necessarily to be postponed 
without any express agreement between the parties. 
[p. 908, col. 2.| : 
Firm Ganeshi Lal-Kundan Lal v. Firm Debi Sahai- 


Gulzari Mal (2), followed... ; 
First appeal from a decree of the Senior 

Sub-Judge, Delhi, dated the 31st January, 

1922. | ; 
Messrs. Prem 

the Appellants. 

~ Bakshi Tek Chand and Mr. Bishan 
Narayan, for the Respondents. 


. JUDGMENT.—This appeal arises out 
of a suit for damages for breach of contract 
brought by the plaintiff-respondent against 
the defendant-appellant. On the 19th 
November, 1916, defendant agreed to sell to 
the plaintiff 102 cases of D.I. white shirt- 
ing, imported solely by R. J. Wood & Oo., 

“at 17 shillings 3 pence. per piece plus 
Rs. 1-1-0 prot, the siipments to be from 
November 1936 to April 1917. It was alleg- 
ed that the defendant broke the contract 
and failed to deliver the goods, Accord- 


Lal and Sardha Ram, for 
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the plaintiff was awarded Rs. 17,501. 


"0516. 1987) 
ingly there wasa survey on the 21st ‘August, . 
1914, regarding 13 cases of the December 
shipurent when Rs. 325 were awarded to- 
the plaintiff, and another survey regarding. 
the remaining gbods on the 26th November, 
1917, proceedings being ex parte in the 
second survey against the defendant, when 
Thus 
Rs. 17,826, together with Rs. 2,054-7-0 for 
interest, total Rs. 19,880-7-0 were due. This 
amount was claimed on the awards or, in 
the alternative, as damages, 

The defence was that the November ship- ` 
ment was lost at sea and that 13 cases of 
the December shipment. were received, the 
other four boing similarly lost. The plaint- 
iff refused to take the 13 cases mentioned 


“above and himself broke the contract as 


regards them. It was admitted that there 
was a survey as regards these 13 cases, ine 
which the arbitrators said that the plaintiff 
had been careless. It was further pleaded 
that on the llth May, 1927, the defendant 
wrote to the plaintiff that the remaining 
goods would be shipped late and, as the 
plaintiff did not reply within the time 
fixed by cl. 8 of the Indent form, the con-. 
tract was ipso facto concelled. As regards 
the second ex parte award: it was objected 
that it was invalid for various specified rea- 
sons which need not be detailed. 
The trial Court held: (1) that the first 
award about the December shipment was 
valid and the second invalid; (2) that Il 


bales out: of the November shipment were 


lost at sea ; (3) that the contract for the ship- 
ments from January onwards was not 
cancelled by the plaintiff failing to reply to 


-the defendant's letter of the llth May, 


- on the day that R. J. Wood & Co, 


1917, within three days; and (4) that the 


' plaintiff was entitled to damages as re- 


prevailing 
the im- 


gards each shipment at the rate 


porters, received the last lot of that parti- 
cular shipment. As this sum was larger 


than what was claimed, the suit, was de- 
creed with costs. | : 

"In. the appeal only three roints were 
taken. The first was that the award dated 
the 2ist August, 1917, regarding the De- 
cember shipment*was perverse and should 
be set aside. By that award the two arbi- 
trators held that the plaintiff was entitled to 
Rs 325 for the 13 cases of that shipment 
which arrived, because they were not satis. 
fied that the defendafit was justified in sell . 
ing the goods though the plaintiff was some. 
what backward in taking delivery, In the 
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pleas all that defendant ‘said about, this 
award was that the surveyors admitted 
carelessness on the part’ of the plaintiff, 
Nothing else was alleged. « Mr. Roberts, one 
of the arbitrators, was called as defend- 
ant’s first witness, but was not examined by 
the defendant, after he had been sworn, the 
Gourt recording a note that this survey 
report was admitted by both parties. In 
these circumstances it is obvious that this 
award must stand. It cannot be said that 
it was perverse, and under para. 15 of the 
Indent the decision of the arbitrators, 
against whom no misconduct was alleged, 
was final, 

Tbe next point taken was that the con- 
tract as regards the shipments from January 
onwards was cancelled under cl. 8 orcl. 8 
(c) of the Indent. It is in evidence that 
each shipment should have arrived within 
“two months at the latest. On the 5th May, 
1917, the firm of R. J., Wood & Co., who 
had contracted to supply the defendant 
with 150 bales or cases, wrote to the defend- 
ant that, owing to the commandeering of 
tonnage and the drain of their workmen, 
it was quite impossible to keep deliveries 
up to time and that this was beyond their 
control. They, therefore, asked the defend- 
ant to give them an undertaking not to can- 
cel ary goods for lateshipment and added 
that, if the defendant was unable to agree 
to that, they must ask him to consider all 
orders as cancelled, If, however, the de- 
fendant agreed, he should return a form 
which was enclosed before the 12th May, 
1917. On the 11th May the defendant wrote 
to the plaintiff's office in Delhi, with which 
all the dealings had been, enclosing acopy 
of the letter received from R.J. Wood & 
Ov., and asking the plaintiff to take early 
action in the matter, i.e., the plaintiff was 
requested to intimate if he extended the 
time of shipment under his indent orcan- 
celled the contract. The plaintiff replied 


the same day that the letter of defendant. 


had been sent to the head office at Amritsar 
and, on hearing from it, a reply would be 
sent. The defendant wrote the same day 
(i.e, the llth May, 1917) that he had no 
concern with the head office at Amritsar 
and that a reply should be given within 
24 hours, else he would cogsider the goods 


(i.e.. from January onwards) as cancelled.’ 


On the lsth May, that is eight days after 

receiving intimation, the plaintiff wrote that 

he would accept shipments even if they 

were late, To this the defendant replied 
å d 
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on the 2156 May, 1917, that, as plaintif did 
not, exercise his option within the three 
days fixed’ by the contract, the contract 
was cancelled as regards fhe balance of the 
goods. Now there isno question that under 
cl. 8orcl. 8 (e) of the Indent, the plaintiff 
should have replied within three days. It 
was argued, however, that as the firm of 
R. J. Wood & Co., ggve the defendant seven 
days to reply, and as the defendat; ingfis 
first letter of the llth Mayonly asked the 
plaintiff to take eafly action without men- 
tioning the three days allowed by the 
contract, if should be held that.the defend- 
ant was not acting under the con#ract, but 
was giving the plaintiff a reasonable time 
within which he could reply. #It seems to 
us that this argument cannot be accepted. 
Under cl. 8 the plaintiff had three days 
within which he could exercise his option 
after receiving intimation that the goods 
would be shipped late. It was, therefore, 
his duty to reply within that time or 
automatically the contract was cancelled. 
It was not necessary forthe defendant to 
point out the terms of the contract by 
mentioning the period fixed in it. Though 
the firm of R. J. Wood & Oo., gave the 
defendant a concession, there was no reason 
why the defendant should give the came 
concession to the plaintiff.’ This question 
has already been decided in Firm Mansa 
Ram-Gordhan Das v. Firm Mangal Sain- 
Duni Chand (1) which was a case where 
the indent was exactly similar, The follow- 
ing words may be quoted: 


“There can be no doubt whatever that the 
contract with respect to thess goods was 
otherwise put an end to by the parties in 
view of the provisions of cl (8) of the Indent. 
The plain meanings of this clause are that 
the purchasers, on receiving information 
from their sellers that there will be a late 
shipment, will either cancel the goods or 
extend time for their delivery as may suit 
them best, and that they shall have three 
days’ time within which to make their choice, 
If an election is not made within etbree 
days, it will be understood that the pur- 
chasers are not willing to extend the time 
and that the contract is rescinded. Ħ Thig 
clause is generally inserted in commercial] 
contracts in the interest of both the parties, 
the sellers as well as the purchasers. The 
object is to have a speedy decision as to 
whether the purchasers will accept Jale 


(1) 65 Ind. Cas. 497; A. I. R. 1922 Lah, 149, 
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shipment or not. If the purchasers `are 
unable to make up their minds speedily the 
law will take its gwn course, and the con- 
tract will be deemed to have been caneel- 
led. It seems to fis that there is no room for 
aay doubt as to the construction of this 
clause, The defendants in this case gave an 
intimation to the plaintiffs on the 18th June 
that the goods were -late, According to 
pigintigs’ own showing, this letter reached 
them on the 20th June. They could have 
made their choice up ¢o the evening of the 
23rd, either to cancel the goods or to accept 
late shipment. They did neither, but kept 
on shillyyshallying. The fact that the de- 
fendants gave them 24 hours within which 
to make their choiceis of no importance 
and does not affect the contract itself under 
which the plaintiffs had three days to make 
an election. In our opinion, the plaintifis 
having failed to make their choice by the 
evening of the 23rd June, the contracts ipso 
. facto came to an end, and we are wholly ata 
loss to understand how, under these circum- 
stances, the plaintifs could treat the con- 
tract as still subsisting and claim perform- 
ance when they by their own silence had 
,allowed it to be rescinded.” 
' With this reasoning we are in full accord, 
„and we hold thatthe contract for the ship- 
‘ments from January onwards was automati- 
cally cancelled by the failure of the plaintiff 
to reply by the 14th May. 
In any case itis also clear that the plaint- 
iff did not reply within a reasonable time. 
A reply by telegram can be received from 
Amritsar in one day and it only takes one 
night for a letter to go between the two 
places. The plaintiff could, therefore, 
-easily have replied within three days even 
‘if it was desired to consult the Amritsar 
office. In fact this was done as regards 
‘another dispute about the same time by the 
‘plaintiff firm. The defendant informed the 
‘plaintiff on the 7th May that the goods 
-eould. not come in tin-lined cases, but only 
‘in bales as tin was not allowed to be ex- 
ported from- England owing ito the war. 
' The plaintiff was asked to let the defendant 
‘know within three daysif he would accept 
delivery in bales. The plaintiff replied on 
‘the Same date that the head office at Amrit- 
sar would have to be consulted, but on the 
‘TOth May finally replied that he would take 
‘tlte goods in bales. This shows that three 
‘days was a re&sonable time for replying 
“even if the plaintiff desired to consult his 
head office. It is, therefore, beyond any 
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dispyte that eight days was in no. circum- 
stances a reasonable time. ‘Further the 
contract was with the plaintiff's branch at 
Delhi and the plaintiff was not entitled to 
any time in order fo consult the Amritsar 
office. 

On the above finding it follows that apart 
from the December shipment the defend- 
ant only committed a breach as regards the. 





six bales of the November shipment. The 

contract rate per piece was 17s. 3d, 

@ls4qd= ".. = Rel? ll 5 
plus charges @ 10 to 11 per 

cent. o pp 147 

plus defendant's profit , ... 7 & LU 

Total Rs. 15 1 0 


The trial Court held that the plaintiff was , 
entitled to wait until the last lot of the 


November shipment reached the importing 
firm of R.-J. Wood & Co. et Delhi before 
considering that a breach had been com- 
mitted. It took this date to be the lst 
March, 1917, and found the market-rate on 
that date to be Rs: 15-8-0, It was argued, 
however, by the learned Counsel for the ap- 
pellant that the date of the breach: must be 
taken asthe date when the goods would 
normally have reached Delhi at that time. 
This view was taken by the learned Judges 
who decided Firm Ganeshi Lal-Kunsan Lal 
v. Firm. Debi Sahai Gulzari Mal (2). They 
held that the due date of the performance 
of the contract was the date which was: in 
the contemplation of the parties at the time 
when the contract was entered into and 
not the date to which, owing to cireum-, 
stances beyond the control of the parties, 
the actual performance had: necessarily to 
be postponed but without any express 
agreement between the parties. In that 
case, which was about a similar contract 
entered into about the same time as this, 
the goods came late-and it was held: that 
the date of the breach was the date when 
goods normally. would arrive from Mngland. 
This was held to be-two months at that time 
owing to the war. 

With this view we are in entire agree- 
ment. The due date as regards the Novem- 
ber shipment was, therefcre, the beginning 
of February at éhe latest when the market 
rate was Rs. 15-4 0. The damages, thereforg, 
for the six cases of the*‘Novembershipment 
came to 3 annas a piece. There are 50 

ieces in each case. The loss to the plaint- 

(2) 105 Ind. Cas. 265; A, I. R, 1927 Lah. 481, 
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iff.on’ this shipment was, therefore, eonly : 
Rs. 56-4.0. a a À 
This disposes of the appeal; but.we think 
it proper briefly to discuss the only ‘other © 
point taken before us, though it does not - 
arise in view of our finding as. to the ship-- 
ments from January onwards being can- ' 
celled. It was also held by the trial Court < 
that the plaintiff was entitled to take tne’ 
due dates'as regards these shipments to 
be the dates when-the last lots of the various `“ 
shipments reached the sole importing firm 
of R.J. Wood & Oo. As regards them the 
learned Counsel for the appellant-again con- , 


tended that the due dates were when each,- 


shipment would mormally have. reached ' 
Delhi, i. e., about. two months after the dates 
of shipments as given in the contract. ` It 


might be noted here that up to July, 1927,;. ~ 


` the market-rate only reached Rs. 16, so that 


the loss incurred by the plaintiff would be 


very small in any view of the case if this, 


argument is correct. It was -not. till Octo-- 
ber that the rate reached Rs. 24 and it was, 
this rise that raiséd.the decree to such a. 


large amount on thè -view taken by the - 


trial Court, As against this the learned’ 
Counsel for the respondent supported the. 
finding of the Court below and, in ‘the, 
alternative argued that the due dates which. 
should have been taken for the purpose of. 
calculating damages on these shipments 
were the dates when the defendant actually 
got the goods from the sole importing: firm . 
of R. J. Wood & Co. It:seems to us that 
none of these contentions can be accepted: 
and that, if it could be held that the con- 
tract for the goods of these-shipments was. 
not cancelled by reason of their being: 
shipped late, that would necessarily imply 
an agreement to extend the dates of ship-, 


ment to the months in which they were’. 


actually shipped. ‘That being so, the same: 
principle, which we have accepted as regards; 
the November shipment, would apply and 
the due dates would be the date when they. 
would normally have arrived, t.e., two- 
months after the months when the various. 
shipments took place.- It is obvious that, 
the date on which R. $. Wood & Co., re- 
ceived the last lot’ of any particular ship-. 
ment cannot be taken as the due daté of; 
that shipment as between the plaintiff and, 
defendant; while the date, when defendant 
actually took his bale from R.. J. Wood & 
Oo., also cannot be said to be the die date: 
as between thé parties to this suit, for dê- 
fendant may haye delayed taking delivery. 
e ‘ e i 4 
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fox any reason, and- cannot be penalized for 7 
that. It should’ be noted that the View . 
taken by the lower Court gives much heavier _ 
dafoages than the alfesnasive view ad- 
vanced by the respondent's Counsel, It. 


‘cannot be said what damages would result 


on our finding as the dates of shipment do- 
not seem to have been proved, 

For the reasons ‘given we accept the- 
‘appeal and’reduce *the. amount defreeW to 
Rs. 325 for the December shipment, plus. 
Rs. 56-4-0, for the’November shipment; - 
total Rs. 361-4-0. As the defendant-appel-, 
lant has -been substantially successful, he. 


will get his costs on Rs. 19,000 "here and. ` 
below. | f io 2 ; : 
AN. a ' Appeal accepted, | 
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ALLAHABAD HIGH COURT. - 
SzcoxD O1vi, APPEAL No. 743 oF 1995. 

July 15, 1927. . i i 
Present:—Mr. Justice Kendall.. '; > 
BADRI PRASAD— PLAINTIFE— APPELLANT | 
$ versus — bea ay oS 
Sri Thakurji Mahara} BIRAJMAN - , 
MA NDIR— Dgrenpant— RESPONDENT, = 
Mortgage—-Gift of mortgaged property by ‘mortgagor - 


'—Sutt by mortgagee without impleading donee as party | 


—Subsequent suit for possession against donee, whether’. 
pa at becoming time-barred, effect- 
of. t š 5 2- r 
. A executed. a mortgage to Bin 1809and made a. 
gift of the mortgaged property to an idol of which’ 
As minor son. was constituted the trustee,-in 191.’ 
B sued for salé of the mortgaged propérty implead- 
ing the son'of the mortgagor alone as a party in his: 
personal capacity and purchased the property him-. 
self in execution sale. B then sued the idol in 1923. 
for recovery, of the amount or for possession in the: 
alternative: _ 
Held, that the suit was. not maintainable as the- 
idol was not substantially reprecented in the mort-. 
gage suit and a fresh suit to enforce the mortgage 
against the idol was time-barred. ‘[p: 911, col. 2] © | 
Lachmt Narain Das v. Hirdey Narain (6), fol-' 
lowed. ; oft l 
Ram Prasad v. Bhikari Das (2), Hargu Lal Singh v. 
Gobind Rai (4) and Sukhi v. Ghulam Safdar Khan. 
(5), distinguished. 0 : 
Babu Lal v. Jalakia (3), not followed. - ete 
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- Second appeal from a decree ‘of thè Dis-: 


trict’ Judge, Budaun, dated the 15th Janu- 
ary, 1925. . i ' 
Mr. K. N; Katju, for the Appellant, 
Mr. Harnandan, Prasad, 
ent, 


_JUDGMENT.—This appeal ‘arises’ 


a 


for the Respoad- | 
i 


from 4 euit in which the plaintiff-appellant- 
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Munshi Badri Prasad, sued to compel the 
defendant-respondent No. 1, Sri ,Thakurji 
- Maharaj, to” pay a ‘gum of Rs. 1,400 tg- 
gather with interest said to be due on 
accgunt of a mortgage executed in favour 
. ofthe appellant in 1909; or,in the aiter- 
native, ff the respondent should fail to pay 
thaf amount, the appellant should be 
pul ia possession of the property in sult. 
The“facts of the case Are quite simple 
and may be briefly stated, Ona the 25th 
August, 1903, Munni Lal mortgaged his 
gemindari to the appellant. On the 26th 
Octobsr, WYLi, he gifted the greater part 
of the same property to the respondent 
Sri Thakurji Maharaj, the idol of a temple 
of which the donor made his minor son 
Raja Ram, the manager. Mutation 1a 
favour of the temple was effected in 1915. 
The same year the appellant-mortgagee 
filed a suit forsale ofthe mortgaged pro- 
perty, but did not make Sri Thakurji or 
the temple a party to the suit. He obtained 
a preliminary decree in 1915 and a final 
decree on the 28th November, 1918, and, 
In execution of that decree he himself pur- 
chased the mortgaged property. It may 
be mentioned that Raja Ram, the son 
ofthe mortgagor, who wasthe manager 
of the temple, was made a party to the 
mortgage suit in his personal capacity, 
but not as manager of the temple. In 1923 
Raja Ram sued for a declaration that he 
wasnot bound by the mortgage decree, 
the mortgage having been executed with- 
out legal necessity, etc., but his suit was 
dismissed. Later in the same year the 
appellant-mortgagee filed the present suit 
which, as will be seen, is practically one 
for foreclosure against Sri Thakurji. 

The trial Court gave the plaintiff an 
unconditional decree for possession of the 
property at present in possession of Sri 
Thakurji but the lower Appellate Court 
dismissed the suit on the ground that Sri 
Thakurji had not been made a party to 
the mortgagesuit and that the mortgage 
itself had become barred by limitation. 

This finding has been attacked in second 
appeal on two grounds. The first of these 
was that Sri Thakurji had been sub- 
stantially representedin the mortgage suit 
by Raja Ram, and that the only priviiege 
that Sri Thakurji could have claimed in 
the mortgagesuet was the option of re- 
deeming the mortgage, which option the 
plaintiff-appellant proposed to extend to 
himin the present suit. In the trial Cours 
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if wagheld that the failure to describe ` 


Raja Ram asthe manager of the temple 
was merely a misdescription and that pro- 


-bably the plaintiff had made an honest 


mistake. Had the omission to make Sri 
Thakurji a party to the mortgage suit 
been merely a misdescription of one of 
the defendants, it might have been pos- 
sible to uphold the decision ofthe trial 
Court. It is quite clear, however, that 
it was not merely a misdescription of one 
of the defendants. The fact of omitting 
Sri Thakurji from the array of defend- 
ants was that the deedof gift in favour 
of Sri Thakurji was never before: the 


Court, and its bearingon the rights of the. 


parties was, not considered.: Under 
QO. XXXIV,r.1, Sch. |, Oivil, Procedure 
Code, it is necessary for a mortgagee in 
bringing a suit relatingto a mortgage to 
implead all persons having an interest 
either inthe mortgage security or in the 
right of redemption, and Sri Thakurj1 
should certainly have been impleaded. The 
law does not even prescribe that the mort- 
gagee must have notice of the interest 
of the party concerned, but, as a matter of 
fact, in the present case it can hardly bt 
doubted that the mortgagee had notice of 
the gift to Sri Thakurji, for not only was 
the deed of gift or endowment registered 
(this alone, according to the decision of 
their Lordships of the Privy Council in 
Tilakdhari Lal v. Khedan Lal (1) might not 
be sufficient to amount to due notice), 
but mutation had been effected in Sri 
Thakurji’s name; and, as the transfer was a 
gift with possession, and not merely a 
simple mortgage, the mortgagee must in 
the ordinary course have been aware of the 
existence of the deed of gift. Whether 
notice was given or not tothe mortgagee, 
however, I have no doubt that the 
learned Judge was quite right in holding 
that Sri Thakurji was not substantially 
represented in the mortgage suit, and the 
result of this omissicn is that Sri Thakurji 
is not affected by the proceedings in the 
mortgage suit in any way. 

In the second płace, although it is ad- 
mitted on behalf of the appellant that he 
would be barred by limitation if he 
wished to file ae suit against Sri Thakurji 


| I 
(1) 57 Ind. Cas. 465; 48 O. »; 47 IA. 239; S9M.L. 
3, 243; (1920) M. W. N. ai; 2 U. P L. R. (P.C) 
133; 22 Bom. L. R. 1319; 18 A. L. ~J. 1074; 25 C, W. 
N. 49; 28M. L. 1, 224,320, L. J, 479; 13-L. W, 161; 
2 P, L; a 10} (P. O,). 
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on the basis of his morbgage-deed of 1909, 
yet it is claimed that, as an auction-pur- 
chaser under his own mortgage decree, he 
can still use his mortgage asa screen 
against the title of Sri Thakurji and 
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_ decree to compel the 


compel a redemption. In support of this ` 


contention two decisions hiye been re- 
ferred to. Inthe case of Ram  Prasad v. 
Bhikari Das (2) it was held that the auction- 
purchaser in a mortgage-decree could 
compel the auction-purchaser in a simple 
money-decree, who had obtained posses- 
sion of the property before the pur- 
chaser in the- mortgage decree, to redeem 
the mortgage. The important distinc- 
tion between that oase and the present, 
however, is that atthe time of thé suit the 
mortgage was still alive. This decision, 
herefore, is of no help to the appellant. 
he other decision . relied on .is the case 
of Babu Lal v. Jalakia (3). This is‘a deci- 
sion of a Bench of this Court dated 1916, 
and it certainly supports the appellant's 
argument. The facts are -not exactly 


similar to those of the present suit, but’ 


the same principles are invelved, though 


the defendantin Pabu Lal v. Jalakiai(3) 


was? an auction-purchaser ina decree on 
a puisne mortgage instead of a donee. 
The decision of their Lordships was that, 
although the prior mortgage was barred 
by limitation and although the plaintiff 
had notimpleaded the puisne mortgagee 
in his suit, yet the necessary parties were 
now before the Court and the duty of 
the Court was simply to work out the 
equities between them; and they did so 


by ordering the purchaser inthe decree 


of the puisne mortgagee to redeem the 
prior mortgage, though the period of 
limitation had expired before the plaintiff's 
suit was instituted. For the respondents 
only one decision has, been referred to, 
namely, that in the case of Hargu Lal 
Singh v. Gobind Rai (4). This is the deci- 
sion of a Full Bench, but it only shows 
that the holder of a simple mortgage who 
has got a decree and proceeded to execute 
it, and to purchase the mortgaged property 
himself, may not inasuit for possession 
eject the vendee, forthe reason that his 
mortgage gives him no right to present 
possession. This does not gover the facts 


e 

7 OL 
sues not for present possession, but for a 
donee to redeem the 


mortgage. °. Ki 


i ` 


Tire are two importafit,decièions on the ` 


question at issue which, curiously*enough, e 


were not referred to in. arguments befor 
me. The well-known ruling of their Lord- 
ships of the Privy Councilin the case of 
Sukhi v. Ghulam Safdar Khan (5) shows 
that in somewhat eimilar circummance® 
the owner of property who is in the rights 
of the first morigagte and alsoof the 
original mortgagor by sale under the first 


Mortgage, may, at the suit of the puisne 
. mortgagee who is not bound by the sale . 


“right that Sri 


of the present quit in which the plaintiff. 


2) 26 A. 464; de"W. N. (190%) 108, 

(3) 37 Ind. Cas. 343; 14 A. L, J 1146, 

KORIN 54l; Ai W: N, (1607)-154; 9 Ind, Dee, (N, 9.) 
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‘Jalakia (3) is ` 


or decree on which it proceeded, set up 
his first. mortgage asa shield. Ican find 
nothing, however, in this decision to show 
that if was the intention of their Lordships 
to allowa mortgage which has become 
barred by limitation to be so useg as a. 


‘shield. Thesecondimportant decision on 


which the respondent might certainly have 
relied is arecent one of a Bench of this 
Court, namely, the case of Lachmi Narain 
Das v. Hirdey Narain (6). In this the 
earlier decision of: 1916 in Batu Lal v. 
expressly: dissented from. 
Previous decisions on the point are re- 
viewed at some length in this judgment, 
which I feel myself justified in following. 
In the present case it is true that theonly 
Thakurji would have had 
in the mortgage suit, would have been 
the option of redeeming the mortgage. 
What the plaintiff appellant seeks in the 
present suit, however, is not to permit 
him to exercise an option, but to compel 
him to redeem the mortgage. In other 
words, after neglecting the provisions 
of the law to make Sri Thakurji a party 
to his mortgage suit, he asks to be put in 
a still stronger, position on account of his 
mistake than he would have occupied if 
he had obeyed the provisionsof O. XXXIV, ° 

‘The result is then that I agree with the. . 
lower Appellate Court in holding that the 
appellant's mortgage of 1909 is barred by 
limitation, though the learned Judge, aps 
parently by inadvertence, suggests that 
the date from which limitation would 
run would be the 26th October, 1911, 


_ (5) 65 Ind. Cas. 151; 43 A469; 48 I. A. 465; (1921) 

M. W. N. 445; 14 L. W. 162: 26 O. W. N. 270: 49 M Li 

J. 15; 30 M'L. T. 175; 24 Bom, L.?R, 590; A, IR, 

1922 P, Q. 11 (P. O.), . 

(0 97 Ind. Cas, 4; 24 A, L, J. 661; A, I, R, 1920 All, 


“a 


4 L4 
“912 : 
when the déed of “gift was executed. ° 
It “does not appear to me that .the 
execution . of this deed would start 
a fresh period af limitation for the mort- 
gage, but this makes no difference in the 
present suit as in-either cass the mort- 
gagets barred by imitation. The appeal is, 
therefore, dismissed with costs, 
~ N, A. Appeal dismissed. 

e : 
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OUDH CHIEF COURT. 
CIVIL REVISION APPLICATION No. 24 oF 1927, 
September 30, 1927. 
Present:— Sir Louis Stuart, Kr., Chief 
Judge, and Mr. J ustice Raza. 
AMJAD ALI—<Appricanr 
S _ versus — 
MOHAMMAD ALI~—Oppostrr: PARTY. 


->` Provinwial Insolvency Act (V of 1920), 8.43 (1 J= 


Provision, whether mandatorj—'Shall, meaning of. 


“The provisions, of s. 43 (1) of the Trovincial In- 


solvency Act of 1920 are mandatory. 
In re.Ram Krishna Misra (2), followed. 
Abraham v. Sookias (1), not followed. 


Application for revision against an order 
ofthe District Judge, Lucknow, dated the 
19th July, 1927, affirming that of the Judge, 
Small Cause Court, Lucknow, dated the 16th 
March, 1927. - 

Mr, Bishambhar Nath Srivastava, for the 
Applicant. 


Mr. Nazir Uddin for ior Mr. Hakim Uddin: l 


for the Opposite Party. 
JUDGMENT. —The question im this 
application is whether the ‘provisions of 
s. ‘438 (1) of Act V of 1920 are or are 
not- mandatory. In 1923 a Bench of 
the Caleutta High Oourt decided ‘in 
Abraham v. Sookias (1) that the provisions 
of this section were not mandatory. A 
Bench of the Patna High Court decided in 
1924 in In re Ram Krishna Misra (2) that 


, the provisions were mandatory. We take 


the view which was taken in Patna. To 
quote the decision of Mr. Justice Dass, "it 
is obvinus to my mind that the debtor has 


` complete discretion to apply when he likes 


provided he applies ‘within the period 
specified by the Oourt. ‘The word ‘shall’ 
ins. 41 of the Act imposes, in my opinion,'a 
duty upon the insolvent the breach of which 
. involves the consequences pointed out in 
b. 43." The operation’of ‘the law involves 


-(1) 8L Ind. Cas. 584; 510.337; A. I R, 1924 Oal 
ie | 


(9) 88 Ind. Cas.-70; 4 Pat, 51; A. L R, 


1925 Pat. 
855; 6 P, L. T, 776, é 


INAYAT BAN DA SARDAR HUSAIN. 7 Z 


[105 I. O19277 < 


` no real haräship for’ under the provisions 


of s. 10 of the same Act a debtor in respect: 
of whom an order of adjudication has been: 
annulled owing to his failure to present or 
prosecute an application for his discharge,; 

will ordinarily be granted leavg to present: 
a fresh insolvency application, if he can. 
show that he was prevented by any reason-: 
able cause from presenting or prosecuting. 
his: application for discharge, We, there- 
fore, uphold the order of the learned Dis- 
trict Judge and dismiss this application. 

with costs, f 

G. H, Application dismissed, 


‘OUDH CHIEF COURT. 
“O1VvIL Revisron APPLICaTION No. 47 of 1927. 
October 24, 1927. 


Present: — Mr. Justice Raza. _° 
INAYAT KHAN-—DERPENDANT— > 
APPLIOANT 
VETSUS 


SARDAR HUSAIN — PLAINTIFF — 
Opposita PARTY, 
Provincial Small Cause Courts Act (IX: of 1887); 
s.23—No substantial injustice from material error 
ie procedure—Revision—I nierference, 
Where no substantial injustice has directly rasulted 


“from a material errorin procedure in the Court of 


Small Causes, the High Oourt will refuse to interfere 
in revision under ‘3, 25-o0f the- Provincial Small.Cause 
Oourts Act.. 


Revision against an order ofthe First 
Additional Judge, Small Cause’ Court, 
Lucknow, dated the 2lst July, 1927, > 

Mr. Ali Muhammad, for the Applicant... 

JUDGMENT.—I have heard the ap- 
plicant’s learned Counsel. In my opinion 
there is no force in this revision. As 
pointed ont in Mahabir v. Ram Saran Singh 
(1) High Courts should not ordinarily 
exercise the powers under s. 25 of the 
Provincial Small Cause Courts Act unless 


they have reason to suppose that there hag 
been a real mismanagement of the case or 


actual perversity.in decision. The learned 
Judge of the Small Cause Court had applied 


his mind tothe decision of the case and I 


am not satisfied that there was any mis- 
carriage of justice or gross lllegality, We 
should not interfere unless it appears that 
some substantial injustice has directly 


resulted from a material error in procedure 


in the Courfof Small Causes. pee i 
dismiss this application. : 


Q. B. ARE ART ‘dismissed. 


(1) 93 Ind, Cas, 108; 30, W. N, 10k ALT. B 1986 
Oudh 264; 13 0, L. J, 395 


END or VOLUME 105. à 


Abadi —Right of tenant-to hold land appurtenant 
to- residence—Use of-such Jand for cultivation — 
Right to hold free of .rent. 

The right of a tenant to hold possession of land 
appurtenant to his residential plot in the abadi free 
of rent ceases upon his-employing the land for 
purposes of cultivations A SHEORAJ SINGH v. KUNJ 
BEHARI, L. R. BA. 297 Rev.; A. I. R. 1927 All. 720 878 


Abwab, See BENGAL TENANOY Act; 1885, ss. 3 (Ds 


° Accretion. See Hinpu Law— Winow 22 
Asqulescence. See MORTGAGE 164- 
- See TRESPASS 286 


Acts—General. ‘ 


Act 1842-XX. See COPYRIGHT Act, ..- 
—— 1850—XXI, Sze. taal -DISABILIT Es “Rewovan 


—— 1866—XLV. See Pave Oope, - 
—a- 1861—V. See Poniog Aor, : 
—- 1865—X, See Svooession AOT.. 
——- 1867— 111, See PUBLIO QAMBLING ACT.. 
ao JR6EI~1V. See Divorce Act. 
—— 1870—VII, See Court Fers ACT. 
—— 1871—I. See CATTLE Trespass Act 
—~— 1872—I. See Evipence Act, ~ 
——— 1872—IX.- Sée Contract AQT. < 
—- 1877—I, See Sprorrio RELIEF ACT.- 
—— 1881—V. See PROBATE AND ADMINISTRATION Aor, 
-== 1881—XXVI. See NEGOTIABLE INSTRUMENTS Act, 
—— 1889— 11, See Trusts AOT.  - 
—— 1882—l1V. See TRANSFER oF PROPERTY Acr, : 


— 1882—XV. See PRESIDENOY SMALL Oatse Courts 


OT, 
—— IR87— VIL.. See Surta VALUATION Aon: 
—_ = 1887— 14. -See e PROVINCIAL SMALL OAUSE Gomar 
OT, 

m 1890—VII; See GUARDIANS AND Warps Aor. “ 
~a 1890—IX, See RAILWAYS Act, 
—— 1894—[. See’ Lanp Acquisrrion -Act.” 
—— 1897—X, - See GENERAL CLAUSES Act, 
—— 1898—V. See ORIMINAL PROOEDURE TOR 
== I899—IL See STAMP AOT. g 
——1908—V; See Civiu Pacospuns. Cone, - 
-= 1908—IX. See LIMITATION Act, | : 
== 1908—K VI. See ‘REGISTRATION ACT, | - 

aon -1909--ITI, See PRESIDENOY ` Towns: TINGOLVENOH 


-~—- 1911—III., . 
saman 1913—VI. 


AOT, 
Sés ORIMINAL TRIBBS AGt. `- 5 
See -MUSBALMAN WAKEH VALIDATING 


Aor 
=~ 1913—-VII. See- -COMPANTRB: ‘Aon,’ 
me 19)4-— 111, See CopyniexT Aot. 
—<~'1914—VITI,* See MOTOR VEHIOLEB Act, 
—= 1920—Vi See PROVINOIAL INGOLVENGOY ACT, 
-==> 1922—XT. Ste Income TAK Act, : l 
wits 1923—XLII See MUSSALMAN Waxy Act, , 
pons 1995-—-RXRIX, See Sucogssion Aan,’ - = 
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Acts—Bengal. 
Act 1859—XI. See BÊNGAL Lann REVENUR SALES AOT, 
-—- 1876—-VIII-- See Estares PARTITION Act: a 
—— 1835—VIII. See Benoa, Tenanoy A 
—— 1887—XII. See Bencar, N. W.P. ‘ho Assam 
GIvIL Courts AOT. 
—— 1897—-V. . See EsTaTES PARTITION Act, 


Act—Bihar & Orissa.. 
— 1876-5VI. See CHOTA NAGPUR 5 ENcuMBERED 


JistaTEs AGT: ? 
— ~ 1908—VI. See Cuora NAGPUR Tuntney Act, 


—- 1913—II,. See Orissa TENANCY ACT. ‘ 


—— 1923-—-V, “See Cuota NAGPUR TENANOY (AMEND 
MENT) AOT. . 


_ Acts—Bombay,. 


— - 1874—III. See "Bombay HEREDITARY ` VILLAGE 
‘OFFICES Act, 
— 1876—X. See BOMBAY REVENUE 
ACT. 
—- 1879—V:- See Bombay Lanp Revenug Cong, 
= 1379—RVIL See DEKKHAN AGRIOULTURISTE” 
RELIEF ACT, 


“JURISDICTION 


—— 1888—1IL. See Bomsay Crry MUNIOIPAL Act: 


—— 1905—1. ` See BOMBAY UOURTOF WARDS ACT. ` 
—— 1918—15 See BOMBAY” RENT (War RESTRIO® 
TIONS) AT. 


-AGts—Burma. 


—— 1876~II, See BURMA LAND AND REVENUE Act, 
——— 1922—VI. See Orry of Rancoon MUNICIPAL ACT, * 


—1917—II. See 0. P. DAND REVENUE Act. “` 
— 1920—1. See 0. P. TENANOY ACT. 


. Acts—Madras. 2 


—— 1865—VL; See MADRAB IRRIGATION OBSS Aon: 
—— 1873—IIE See MADRAS Orvin Courts Act, 

—— 1889—1]. See Mapras VILLAGE Courts Aor,’ 

— J904— 11. See MADRAS lMPARTIBLE Estates Adt, 
-~ [|908—Il, . See MADRAS Estates LAND Aor. 

= 1920—V. See ome ‘DistRior Munsorpalainteg 


Pd 


wa.” 1922—YV. See e Court -FEES (Ameno) 
ACT, - 


mcm 1887—XVI. See PUNJAB Tenanoy Act, 

woo IWBT— ANI, See PUNJAB Lanp Revenug Aort; + 
—— Jyv0O—XIL. See PUNJAB ALIENATION oF LAND Act, 
—— 19J5—ILL See PUNJAB Minor Canara “Aor, 

—-— JYiI—JI See PUNJAB MUNIOIPAL Aor, : ° 
——— 1913—], ‘See PUNJAB PRE-EMPTION ACT, _ 
==; 1YL8—VI, See PUNJAB Qougts AOT, es 
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914 = INDIAN*OASES, (1927. . 
T Acts—U, P, . ° Agr@Tenancy Act (lll of 1926), $. 35—Landlord 
Act 1876—XVIIL See OUDH Laws Act : and tenanti—Tenancy, how extinguished—No action 


—— 1886—XXII. See Quon RENT Aor. : 
—— 1901—II. See Agra Tenancy ACT. 

e — 190I—TIL See U. P. Lann REVENUE Act. 
= 1925—IV. See Ocpy COURTS AOT. 
1906—-111. See Agra Tenanoy Act. 


Regulations. 


Reg. 1806—XVII. See 
. FOREGJOSURE REGULATION 
— 1816—X1L See -Mapras VILLAGE POLICE REGULA- 








TION, 
=> 1872—III, See SONTHAL Percannas SETTLEMENT 


‘REGULATION. , 
a—— JR86—J. See Assam LAND AND REVENUE REGULA- 
i l TION. 
. Statite. = 
1915 (5 & 6Gzo. V, 0.61). See SN SARa or INDIA 
a oe oT, 


Adjournment of case after addressing jury, whe- 
r ther improper, pata 

There is nothing illegal in adjourning a case after 
the Govefiment Pleader and the Pleader of the 
accused have nddressed the Jury and there is no pro- 
vision in law for a fresh address on resumption of the 
hearing. A Sur NATE BHADURI v Timerror, L. R.8 
A. 140 Or.; 8A. I Or. R. 3423; A, I R. 1927 All. 721; 
28 Or. R. J. 950; 25 A. L J. 1077 662 


Adverse possession, See C0-SRARERS 628 
— Landlord and tenant—Acquistiion of tenant 

right by adverse possession—Assertion of title to 
“ landlord's knowledge, whether necessary. 

The knowledge or want of knowledge on the part 
of the landlord is immaterial in regard to the ques- 
tion of acquisition of a tenant's interest in property 
by adverse possession, and a landlord against 
whom another person has been asserting tenant right 
cannot repudiate the other man’s interest unless. he 
can prove ‘that he was fraudulently kept out of 
knowledge of the assertion of title bythe latter. GC 
JAMIRUDDEE Naskar.v. Basanta Kumar Hoy, A. I. R. 
1928 Oal, 47 85 


Advocate~—Duty to examine his party, See Pracrioz 
22 


Agra Tenancy Act (Il of 1901), 8. 34—Suit for 
ejectment against trespasser— Jurisdiction of Civil 
Court—Trespasser, whether ‘tenant.’ 

A trespasser cannot be treated as a tenant for 
urposes of ejectment under the Agra Tenancy Act, 

1901, although heis liable to be assessed to rent 

*under.s.34 of the Act. ASHEORAT SINGH v. KUNJ 

"BEHARI, L. R. 8 A. 297 Rev.; A. I. R, 1927 All. a 





78 


9. 197— Suit filed in wrong Court—Appellate 
'- Odurt; duty -of—Second appeal—Powere of: High 
* Court, i 
\Where a District Judge finds in an appeal from 
thè decision of a Revenue 'Oourt under the Agra 
Tenancy Act thatthe suit was wrongly filed in the 
Revenue Court, he should -proceed to treat the suit 
eas if it had been broughtin the Civil Court and if 
he omits to do so and illegally dismisses the suit 
for want of jurisgiction itis open tothe High Court 
` 4 second appeal to treat the suit in the manner the 
Distzict Judge should have dche, A SHEORAJ SINGH 
v. Kong Bhuart, L. R. BA, 297 Rev; A. I, R, 1927 AJI. 
Po as ©. B78 





taken by zemindar to terminate tenancy—Tenant's 
“right to fresh statusory period—Action by zemindar - 
after new period has begun to run, effect of. 


A tenancy can only come to an end by the éject- 
ment of. the tenant or his relinquisifment of the 
holding. When a tenant dies befoie the expiry of 


` the statutory period of tenancy, if no steps are taken 
BENGAL Lanp REDEMPTION AND ` by the zemindar or by his heirs to divest them-e 


selves of the tenancy, the heirs enter upon a second 
statutory period of tenancy and no action taken by 
the zemindar to end the tenancy after the new period 
has begun ‘to run can be effective against the heirs. O 
KIRPAL v. GURDAS, 4 O. W. N. 673; A. I. R. 1927 Oudh 
327 215 


- — 58. 165, 221, 227- Lambardars right to 
sue co-sharer for excess ingome recovered from sir 

_ land—Co-sharer's right to sue far excess realised by 
another—-Payment of share due to others, effect of | 
—Suit under s. 165, nature of, 





A lambardar cannot sue as lambardar one or more e 
co-sharers for any sum due from them by reason of 
their holding as sir or khudkasht excess land, 

One co-sharer is not entitled to claim the whole 
of the excess in the hands of another co-sharer 
merely because he is*short to that extent of his 
fractional share in the income af the mahal, All 
the other co-sharers, who are similarly short, are 
entitled to share in the excess income enjoyed by 
any one co-sharer, and they must be made parties to 
the suit by the one co-sharer, - 

A suit unders. 165 of the Agra Tenancy Act, 1926, 
must be ons for ancounts primarily. It is necessary 
that there should be accounts showing that the plaint« 
ff. is entitled to the ‘sum claimed and for this purpose 
it must be shown by figures that the other eo-sharers 
have no claim to the excess which the particular co- 
sharer, who is geen is claiming. NG 

Section 165 of the Agra Tenancy Act, 1926, is confined 
toa claim fora share of money collected in excess 
which is dueto the plaintiff on the ground of its 
being so collected. One co-sharer cannot claim on 
behalf of another co-sharer merely by reason of 
making a payment to that other co-sharer without 
some transfer of the: actionable claim’ whi¢h would 
be valid in law. : > a 

A lambardar cannot rapresent a few only of the co- 
sharers against other co-sharers. A Koka v, OHUNNI, 
A. I. R. 1027 Ali. 623; L-R. BA, 323 Rev; 25 A, Ld, 


1057 245 
Alluvion and dlluvlon-—~Formation of. land~LEaad 
capable of identification—Ownership, ~~ 7 
Where land which is formed in a river is capable of 
identification and has been identified, it remains the 
ale ale fp the original owner and cannot be claimed. 
yanadjacent land-owner as land gained from the 
river by accretion, O Ras Kunwari v. Uma PRASAD 


148 


Sudden change of course of river—Ripariai 
> owner's righis—‘Gradual’ accretion—Teste,. 


“Where a nen-tid’] and non-navigable river suddenly 
changes its course, a riparian ewner from whese 
lands the river recedes is fot entitled to follow the 
river to its new course and to take “possession of all 
the intervening lands. He woukd at the most be 
entitled only up to half of the old river-bed adjacent 
+o bis Jand, ; i — 


. Vol. 105] 


Alluvlon and diluvlon—coneld. 6 


In applying the law of accretion different tests or 


-standards of what is ‘gradual’ have to be applied 
with respect to mighty navigaBle rivers and small’ 


non-tidal and non-navigable rivers B SHUSHILENDRA- 
TIRTA SWAMI V SEORETARY OF State FOR INDIA, 29 Bom. 
L. R. 1405; A. I R.1927 Bom. 616 ə” 715 


Appeal—Finding of trial Judge based upon oral 

evidence—Interference. 

lt is the duty of an appellant to show good 
reasons for disturbing a careful and considered find- 
ing of the trial Court based on the credibility or 
otherwise of oral evidence. O HusnaInI BEGAN v. 
SULTANI Beaam, 1 Luck. Cas. 508; A. I. R. 1927 Aor 
485 479 


from preliminary decree—Passing of final 
decree during pendency of appeal—Appeal, whether 
car be heard. y 
An appeal from a preliminary decree filed before 
the passing of the final decree may be heard and 
decided even after the passing of the final decree. > 
56 


“ HARPRASAD V. CHHADAM . 


m New case. 

A defeated litigant should not be allowed to take 
the successful party by surprise and expose him to 
the brunt of a new attack at the stage of appeal by 
raising a new question of'fact for the first time. N 
SHRIDHAR v. RAJABHAU, A I. R. 1928 Nag. 39 113 


——- Power of Court to im lead new parties after 
limitation—Ctivil Procedure Code (Act V of 1908), 
©. XLI, r. £0. 


- Under O. XLI, r. 20, Civil Procedure Code, a person 
who wasa- party'to the proceedings in the Court 
below may be added as a respondent though the 
time toappeal against him has expired. The Law 
of Limitation does not affect the powers of the Court 
to implead such persons. L Fira Moti Ras-PREM 
CHAND v. FIRM KEWAL RAM-DHARAM CHAND, 28 P. L. 
lt. 468; 9 Lah. L. J. 550 569 


Appellate Court—Interference with discretion of 
lower Court, 


- An Appellate Court is always reluctant to interfere 
with the exercise of discretion by a lower Court unless 
it is clearly shown that the discretion has been im- 
properly exercised. R Ko Ba Cuit v. Ko THAN DAING, 
6 Bur. L. J. 216; 5 R. 615; A. L R.1927 Rang. 311 5 

i 46 


m 





Assam Land and Revenue Regulation (| of 
1886), 8. 154 (1). See MUHAMMADAN PAE 5 


Attachment before Judgment—Dismissal of suit 
by trial Court—HExoneration of surety. See O. P. O., 
1908, s5. 145 540 


Award pending suit, whether amounts to com- 
promise. See U. P. O., 1908, O. XXIII, R. 3 516 


Benaml promissory note—Real owner, whether 
entitled to sue. See NEGOTIABLE INSTRUMENTS ACT, 
losl, ss. 8, 78 ETO. 549, 780 


— transaction—Benami aßĝsigament of decree 
e—Real owner's tight to execute, see U. P. U., 1908, 
“sg, 47(3) °° e a i 405 


m Collusiux revenue sale to defraud mort- 
gagee—Presumption of benami ` purchase—T rust — 
© Hridence Act (Iaf 1972), 8. 114, - 





“GENERAL INDEX] = ' 


. 916 


. 
Bendaml transaction—céneld.: 


' -Deliberate default in the payment of revenue «vith ` 
the intention that property may be sold free from 
incufibrances.is a common device to defraud mort- 
gagees, and when it is proved “hat this „device has 
been adopted, there is a fair initial presumption 
under s. 114 0f the Evidence Act that the purchastr 
represented the defaulter. ; 4 - 
“Where such a device is adopted to defraud the 
mortgagees the purchaseg who is a party to the fraud 
holds the property on behalf of the original owner 
and the property remain@ subject to its incuibra : 
R R. M. V. V.M. CHETTYAR FIRM v. SUBRAMANIAM, 0 R. 
458; A. I. R. 1927 Rang. 289 4 258 


Tests-—-Source of purchase-money, importa 
“ance ef—-Public Records standing in ‘pretended 
owner's name, effect of. 4 
A person who alleges that property anding in 
another's name was acquired by him benami in the 
latter's name, goes a long way towards proving his 
case, if he proves that the money required for the 
purchase of the property came out of his purse, and 
the fact thatall the public records such as khewats, 
pattas, kabuliyats and kirayanamas stand in the 
pretended owner's name is of little impprtance in 
such cases inasmuch as such a state of afiairs is quite 
consistent with the theory of the purchase being 
benami. O JUGUL KISHORE V. GAURA, A. I. Ro 1928 
Oudh 28 191 


Bengal Land Redemption and Foreclosure 
Regulation (XVII of 1806), 8. 8. See Mortes i 


Bengal Land Revenue Salos Act (XI of 1859), 
S. 8—Bengal Towzi Manual, rr, 102, 110 to 1lé— 
` Remittance of revente to Collector—Wrong towzi 
number shown—Duty of Collector to give notice to 
remitter—Non-compliance with Towzi Rules— 
' Validity of sale—Remitter, duties of—Contract Act 
(IX of 1872), ss. 59, 61—Appropriation of payments 
` of revenue—Principles—Tender, effect of. 
A sale for arrears of revenue of an estate, the pro- 
priétor whereof has been deprived ofan opportunity 
of having the moneys remitted by him to the 


‘Collector appropriated:towards the payment of the 


particular estate for which it was meant through non- 
compliance by the Kevenue or Postal Authorities of 
the Kules of the Bengal Towzi Manual relating to 
the procedure to be adopted in the case of remittances 
containing wrong or uncertain particulars, is void. 

Per Mukerji, J.—In view of the Rules of the Bengal 
Towzi Manual there is no duty cast upon a remitter 
of revenue to be on the look out for the return of the 
acknowledgment or for any endorsement that maye 
happen to be made therein unless he is warned to da 


The question whether an estate isin arrears is not 
a mere question of form but one of substance—a legal 
position to be inferred from all the circumstances: 
rather than a fact to be determined’ by’ a mêre 
reference to the entries in the Collector's Register 
relating to the particular estate. -à 

The general law of appropriation as embodied in 
ss. 59 to 61 of the Contract Act applies to payments 
óf revenue, bit these genéral principles, however, ` 
can only be resorted to where there is no provisjon 
in the Statute itself which may ke applicable to the 
case and nothing which would militate against their 
Peat . : 


valid tender ong contract of debt is ae- muob g 


916 `. e i 


, INDIAN OASES, 


. had -~ 
Bengal Land Revenue Sales Act—concld. 


. e 
performance and discharge of a debtor's duty as an 
actual payment. 4 ; AN. 
- A “paymenb of the eexact amount of a de®t is 
Irrefragable evidenc@ that the payment was intended 
for that debt; but in a case where a: mistake is 
nfade at the time of the .tender as to the number of 
the toyzi and the namg of the thana, the position is 
somewhat different from that of.a debtor making a 
payment when he has only gne debt due-and is rather 
analogous to.a case where several debts are due and 
eclafation has been ma® upon what account the 
tender’ is made or perhaps worse still, because the 
Oollector would not be ġustified in going by the 
name of the mahal any more than the towzi number, 
leaving aside the further complication that arises by 
reason of the name of the thana being wrong. 

It is thQ& duty of the clerks Uf a Collectorate ‘to 
make reasonable efforts after the kist day has expired 
to find out which estate a particular remittance was 
meant for. O DASHARATHI Guosn Vv, KHONDKAR' ABDUL 
Hannan, 47 O. L. J. 12; A. I.-R. 1928 Cal. 68 15 


Bengal, N. W, P. and Assam GCivil.Courts: Act 
- (XI 07.1887), ss. 10. 14—District Judge absent 
from plece where Court is -held—Jurisdiction to 
entertain appeals. `~- Bn hn 6 sip 
- In view of the provisions-of s, 10 of the’ Bengal, 
N. W.-P. and. Assam. Civil. Courts Act, a District 
Judge who is absent from the place where his 
Court is held, holding Sessions at another place, has no 
jurisdiction-at all to deal with an appeal from an 
order of a Munsif subordinate to him. The- only 
person competent to do so is the. Additional District 
Judgé-or in his. abséncs t the: Senior- Subordinate 
Judge present. ‘O Mawaz4am ALI KHAN v SHEBASH 
PANDHA Pakrasut, 31,0. W. N..814; AIL R, 1927 Cal. 


-$ 338 

Bengal Tehanoy Act. (VIII of 1885), ss, 8 (5), 

_74—Abwab—Tests—Construction. of contract— 

Stipulation | 
besides cash rent, whether abwab. 

-Real abwabsare payments or deliveries, sometimes. 

fixed and customary and sometimes arbitrary and 


uncertain, which were not agreed. upon between the. 


parties as, consideration for the use and occupation 
of the land. ; 
` The question whether an imposition on a ténant is 
an: abwabor not depends in each case upon the 
proper construction of the contract between the parties; 
and ifupon a fair interpretation of the contract . it 
Gan-be seen that a particular sum, is specified in the 
contract. or agreed to be paid as the lawful con- 
sideration for the use and occupation of the land; 
“i.e. if it is really. part of the, rent although not 
described as such, the landlord can recover it. 
Where a kabuliyat.after stating that the rent will 
tun at the rate of Rs. 97-8 annas proceeded as fol- 
lows:, “In addition. we shall be bound to deliver 
two he-goats at the time of Dusserah Puja; in 
default we shall pay Rs. 2-8 annas price thereof”, and 
Axed the total jama including the price of bhet and 
Gessew at Ra. 106-1-6: Í i 
- Held, that the Rs. 2-8 annas mentioned in- the 
kabuliyatas the price of the he-goats was not an 
dbwab. C'JogesH UHANDRA RAY? SHARFADDIN AHMAD, 
4600. Lu. J 297; 54 O. 709; 32. O. W.N. 81; A. LR, 
1927: Cal. 857-- @ - . 279 


—s-— 8.19. Seo LANDLORD AND TENANT 20 
einen 8, AI Sure for-ejectnent—Llaintiff alleging 





to pay two he-goats ‘ or their price 


* fuser. 
Bengal Tenancy Act—contd,. > E 


that ‘defendant is under ryot—Burden of proof of 
status of defendant, 
Where a plaintiff*alleging that he is a ryot and 
the defendant is an under-ryot sues to eject the de- 
fendant on service of notice under s. 49 of the Bengal 
Tenancy Act, it ig for-the plaintiff to rove that the 
defendant is a mere under-ryot, and not for the 
defendant to prove that his status is higher than that 
of an under-ryot. C BASIRUDDIN SARKAR v. SAHEBULLA® 
PRAMANIK, 32 O. W. N. 160. 857 


ss. 61, 62—Bona fide deposit of rent by 
tenant, validity and effect of. 

-A deposit made by a-tenant under s. 61 of the 
Bengal Tenancy Act of the amount of rent which he - 
considers, bona fide to be, due and payable, is a valid 
deposit under the section though it falls short of the 
amount actually due, and operates as an acquittance 
forthe amount payable by the tenant and deposited 
in ths same manner and to the same extent as if the 
amount had been received by the landlord. C Gnana 
Dayint DEBI v. GuNAMONI DASI 52% 


—— § 74, See BENngAL Tenanoy. Acr, 1885, ss. 
3 (5); 74 x $ 279 


8. 85—Lease of homestead lands, validity of 
.— Under-raiyati lease for over 9 years, plea of 
-invalidity of, whether can be set up by grantor or 
“stranger—Lstoppel of grantor. 


Section 85-of the Bengal Tenancy Act is-not appli- 
cable to leases of homestead lands. 

Where a lease of a permanent character is granted 
bya person who, on the face ofthe document Con- 
fesses to havea higher: status-than that- of a. raiyat, 
the grantee may invoke.the doctrine. of -estoppel, 
against the grantor-and persons claiming through 
hi - < F = 


m. SAN 

The plea that a lease.is contrary to the provisions 
ofs,*Sof the Bengal Tenancy Act-and:is consequent- 
ly invalid can be raised by the ‘landlord or a person 
claiming through him or by .any one having a 
permanent title but not by the grantor’ or any one 
claiming through him or by a stranger; CO JOGENDRA 
CHANDRA MUKHERJI v. MONMOHINI DEBI ' 290 


——— 83. 87, 155 (1) (b)—Transfer of tenancy 
—Tenant remaining in possession as.lessee of trans- 
feree—Landlord’s right to eject--lvxpress covenant 
against alienation, effect of—-Notice under 8. 158 (1) 
(b), necessity. of. _ a ee ng ue a 
A. tenant holding under a :kabuliyat which. pre- 

cluded him from transferring the property in any 

way, either by sale or gift or otherwise, and which 
gave the landlord a right of. re-entry in case of 
alienation, transferred his .rights-to another but 
remained in possession of a portion of the same as 

a lessee under his transferee, A person claiming 

under the landlord sued to eject him without giving 

him any notice undergs. 155 (1) (b) of the Bengal 

Tenancy Act: i l 
Held, (1) that- the defendant was liable to be eject- 

ed ‘as there was an express covenant for re-entry on 

alienation; -@ < 

(2) that the defendant, was notg tenant after he. 
had incurred the forfeiture, and the landlord had 
indicated his desire to take advantage of it, and was 
not, therefore, entitled to hotics. under s. 155 (1) (b) of 


the Bengal Tenancy Act. .C GOHUR SHAIKH V, AHMED 
ALI ; , 786 © 


a 
d z LA 
- 


Í < = s . 7 e ae 
» Pol. 105] GENERAISINDEX, 45. OUT, 
Bengal Tonanoy A¢t-concld, --. -= -~ ©, Bombay Revenua Jurisdiction: Act (X0f.1876), 


be, a &§, 3, 4—Bombay Hereditary Village Offices* Act 
‘8.158 (d)—Remand of case for enquiry by <" (III of 187%)—Limitation At (IK: of 1908), 'Sch..J, 
Revenue Officer, legality of - ‘Rent payuble’, whether Ag 120— Levy of contribution for emoluments ‘of 
applies to ‘fair and equitable rent'--Arrears of « watandars- Suit for refund—sLimitation— Suit for 
rent, calculation of. | declaration of right to watan, maintainability 0f. | 
An Appellage Court should-not send down a suit '` Section-4 of the Bombay Revenue -Jurisdiction Act, 
for rent to the trial Court if the only object of .X of 1876,. bars the jurisdjction of Civils Courts 
adopting that course is to`have.an enquiry under with regard to:a-claim for declaration - that .the 
-B. 158 of the Bengal Tenancy Act by a -Revenue ‘plaintiffs and not the defendants are the watan- 
"Oficer. The result of such an enquiry may be taken dar patilsand kulkarnis of ‘a village. The words: 
into consideration by the Appellate Court itself. the section are wide.éneugh to preclude th% Oga 
The relationship of landlord and tenant under the -from entertaining any: claim to the watan offices in 
Bengal Tenancy Act may be governed not only by opposition-to the claim œf- the ‘hereditary officers 
`Gmtract but also by statusand cl (d) of s, 138 of -recognized or appointed under the Bombay, Heredi» 
tha Act admits of the determination of fair and tary Offices Act of 1874 and also any claim for the 
‘equitable rent when the fair and equitable rent is'` cancellation of the watan register. 3 
the rent that is payable by the tenant atthetimeof | Failure to institute `a suit to set aside A order of 
'the application. es oes a Collector imposing ‘contribution under the Bombay 
‘Rent payable’ in cl. (d) of the section does not Hereditary Offices Act within the period prescribed 
mean existing rent only but means also the fairand for such a suit will not by itself bar a suit for 
equitable rent, when such rentis payable. | refund of an amount levied in pursuance of such 
A Revenue Officer is on a local enquiry an order. If the order of the Collector is illegal, the 
“under s. 158 competent to ascertain the contract plaintiff is not bound to set it aside but is entitled 
rent or rate of rent, but if he finds that there is “to wait until it is enforced against him,-and the 
nons such, he will be equally-competent to determine “attempt to enforce it against him will five hima 
a fair and equitable rent for each of the holdings. _.good cause of action. ` - - 
' The determination of the rent payable under Land revenue in s. 3 ‘of the Bombay Reévenug 
cl. (d) of s. 158 when itis the fair and equitable rent Jurisdiction Act is defined as including “any cess 
for the holding must be such as-is payable at the or.rate authorized by Government under the pro- 
-time of tha application and on its basis, only rent for vision: of any law for the time being then in 
-fature years may be realized and not for the years ‘force’ and a suit for a refund of the contribution 
in arrears in the suit, while there is nothing to levied under Act IlI of 1874 would, therefore, be 
pr@évent the landlord from asking for a decree for barred unless exemption is claimed by virtue of an 
the back rents at such rate asthe Court may find to adjudication under Act XIof 1852, which declares 
be fair and equitable for the years in suit. C Priva the particular property to be exempt. PO LAXMAN- 
NATH MANNA v. OFFIOIAL TRUSTEE or BENGAL, A. I: R. pao MADHAVRAO v. SHRINIWAS Linco Naperr, A. I. R, 
- 1228 Oal. 43 . 133 1927 P. O. 217; 29 Bom. L. R. 1484; 53 M. L..J.-475; 46 


Bengal Towzl Manual, Rules 102, 110 and'115. : O- D. J. 393; 39 M. L. T. 527; 51 B. 830; 54 I.A. H 





ARNE z : 6 
See Bencat Lann Revenue Sates Act, 1859, 8.8 15 Bulldings—Acquiescence in construction of building. 
Berar Allenated Villages Tenancy Law, s. 47 See TRESPASS 286 
— Possession, continuity of. ` Burden of ‘proof. 


Unders. 47 of the Berar Alienated Villages 
Tenancy Law a person who has come into possession 
Without any title whatsoever cannot tack on the 
. possession of his predecessors. N Govinp v. OHINTA- 


The question of burden of proof is not material in 
such a case in appeal where the lower Gourt has 
come to an affirmative conclusion on the evidence ad- 
duced by the parties. O DALJIT SINGH v. KANHAIYA LAL 


MAN, A. I. R. 1926 Nag. 55 840  sincu, 4 O. W. N. 794; A. I. R. 1927 Oudh 440 208 
Bombay Clty Municipal Act (fll of 1888), ss.36 ~_____ Suit on promissory note—Defendant admitting 
(q), 37. See MEETINGS 759 signature but denying execution of promissory 


note and loan—Burden of proof, whether alteréd. 
In a suit on a promissory note for Rs. 1,300, the 
. defendant pres oe oo appeared on 
A the note but said that -when he signed it, the only 
= Hed ei BOMBAY NEVENU: d UTED IORION ooh „entries were the figures Rs. 300 at the top and his® 
; ie ate: signature at the bottom : 
‘Bombay Land Revenue Code (V of 1879), s. Held, that the burden of proving the loan was on 
73A. See Contract Act, 1872, s. 32 735 the plaintiff ag F a ares n defendant that 
; his signature did appear on the document was not 
rie ek Na dicta Lai aie T eo sufficient to alter a pial Pda et proot R Hoz 
‘New premises'—Landlord'eright to fix rent higher Mon v. a M. Suepar, Na ace sas 4 ma 
than standard: rent. mY : 
Where a landlord makes alteritions to a building ` Bae fe a cn ace Mowe ie 
to such an extent that the identity of the premises- 1922. gs 80 81 < 258 
‘is really altered, he is entitled t® treat it as new suas edo : 
psemises within s2, cl. (œ) (ti) ofthe Bombry Rent Burmese Buddhist Law, applicability of, to 
.(War Restrictions) Acte fois, and to eharge rent Chinese Buddhists—Husband and wife—Property%f 


- Bombay Court of Wards Act (1 of 1905), ss. 4, 7, 
13, 31. See'O. P. C., 1908, ss. 2 (2), 80 729 
Bombay Hereditary Village Offices Act (Ill of 


accordingly. B IBRAHIM, FAZALBHAI v. JAN MaHomED ` marriage—Liability of property for husband's debts 
RAHIM, 29 Bom, D. R. 1439; A. L R. 1927 Bom. 618 ~  —Divorce—Allotment of share.to wife, effect of. 


- a aa 
d^h a ` . . ` a * er 
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+- 


`. __ 764 The Burmese Buddhist. Law regarding marriage ig 


Cai 


‘8 06, 
Burmese Buddhist Law-reontd, 


prima facig. applicable to Chinese Buddhists as being 


‘the lex loci contractus. e 


_- INDIAN CASES, pa. 


i ©, 
Ordinarily, a deeræ against either husband or wife, 


who are subject to the Burmese Buddhist Law of 
marriage and are consequently partners, can be exe- 


-cuted against any part of the partnership property, 


that is the property of he marriage. 


: The, share of such property which is allotted to the 
K on divorceis not exempt from being proceeded 
Ni 


nst $n execution of a decree agains 


t the busband 


for a debt incurred while they were partners. RVR. 


M. A. L. OHETTYAR Firm veMan Han, 9 


: R. 1927 Rang. 299 
Deed of gift giving no interest to donee, but 





R. 448; A. L 
, 244 


containegg directions for disposal of property after 
death--Will in guise of gift—Attempt to evade 
Buddhist Law of inheritance—Validity of deed. 

A document executed by a Burmese Buddhist 


professing to make over possession of the properties 


of the executant to- another, but giving him no 
personal interest therein, the only directions being 
“for the disposal of the property after 
the execgtant contrary to- the provisions of the 
ordinary Buddhist Law of inheritance, is not a deed of 
gift but a Will, and is consequently invalid under 
Burmese Buddhist Law. R Maune Tuu Ka v. U. 


Tuunasna, 5 R. 371; A. I. R. 1927 Rang. 
Gift. See LIMITATION AOT, 


ART. 144 








the death of 


271 51 
1908, Scu. J, 
598 


Husband and wife—Divorce -Desertion of 


wife for twelve years, whether effects divorce— 


Express act, whether necessary.. 
Obiter.—Desertion by a husband of 


his wife for 


twelve years and failure to maintain her during that 


period is sufficient without any express 


act of volition 


to constitute a divorce under the Burmese Buddhist 
‘Law. L Maune Sawe Sav. Ma Mo., 1 Bur. L. J. 24; 


A.I. R.1922 (L. B.) 23 
Husband and wife—Property 





269 
inherited by 


wife during coverture—Rights of husband—Devolu- 
tion of husband's share on death—Co-wife, whether 


entitled to inherit. 


Under the Burmese Buddhist Law, although a 


husband acquires 8 vested interest in property in- 
herited by the wife from her parents during cover- 
ture, his other wives cannot, on this ground, claim, 


on the death of the husband, any share in such pro- 


perty by inheritance. R Ma Gun Bon v. 
R. 448; A. I. R. 1927 Rang. 277, 





marriage—Presumption. 


Ma Mz Mr, 5 
247 


Husband and wife—Sale of payin and 
purchase of other property after second marriage— 
Property, whether becomes lettetpwa of second 


A Burmese Buddhist husband acquired a piece 


of Jani during his first marriage and, brought it 
to the second marriage. Some time afterwarcs he had 
te chunge his residence and with the object of 
‘avoiding inconvenience in management he seld the 
property and out of the proceeds purchased another 


piece of land on the same day nearer 


his residence: 


Held, that the property did not by this conversion 


.pecome the lettetpwa of the second 


marriage but 


retained its original character of payin. R MAUNG 


GAN Dun v. Ma Lox, 6 Bur. L. J. 219; 
Rang. 318 e 





ance of filial relations—Separate 
Children's right to inherit, - 


A. LR. 1427 
470 


— Inheritance—Divorce of parents—Mainten- 


residence— 


Burmese Buddhist Law-~concld. 


Under the Burmese ‘Buddhist Law where there is 
a divorce and the ghildren go to live with one of the 
arents, they do not lose the right to inherit from 
he parent with whom they cease to live if they 
maintain or resume filial relations with that parent. 

Mere separate *residence does not hy itself prove 
or even set up an inference of a brench of filial rela* 
tions such as would deprive a child of his rights- . 
R Ma Tin Uv. MaMa THAN, 5 R. 359; A. IR. 19274 . 
Rang. 2.0 l i 45 


Marriage—Dissolution—Desertion bu husband 
for three years, whether ipso facto effects dissolution 
—Overt act, whether necessary. : 
When a Burmese Buddhist hushand deserts his 

wife and for three years, neither contributes to her 

maintenance nor has any communication with her, 
the marriage is automatichlly dissolved on the ex- 
piration of three years from the date of desertion and 
no further and expressed act of volition on the part 
of one of the parties to the marriage is necessary to 
effect such dissolution R Ma Nyunv. Mauna Sane 
Tuer, 6 Bur. L. J. 125;5 R. 537; A.I. R.1927 Rang. 
294; I. L. T 40 Rang. 1 : 399 


Calcutta High Court (Original Side) Rules, Ch. 
VII, r.12. See ©. P. O., 1008, O VI.r. 15 564 
Chap. VII, r. 12. See. COMPANIES 568- 


Cantonment—Land within Cantonment area, owner- 
ship of—No presumptionin farour of Government 
—Presumption of ownership from long possession. 
The mera fact that a piece of land lier withi®the 

area of a Cantonment does rot necessarily raise a 

prerumption that the ownership of the land rests 

with the Government : 
A person who has long been in undisturhed pes- 
session of land without paying rent to anybody 





“must be presumed to be the rightful owner thereof 


in the absence of evidence to the contrary even 
though theland is situated within the area of a 
Cantonment. C SECRETARY, CANTONMENT ComMMITTFE, 
BARRACKPORE v. Satish CHANDRA SEN, 31 0O. W.N. 
1033; A. I. R. 1927 Cal. 786 565 


Caste Disabilities Removal Act (XXI of 1850). 
See HINDU LAW— CONVERSION 206 


Cattle Trespass Act (lof 1871), S. 24. See PENAL 
Cope, 1860, ss. 71, 147 ETC. ‘ 806 
C. P. Land Revenue Act (ll of 1917), s.192— 
Lambardar’s remuneration not fixed by Revenue 
Officer—Claim to recover it by suit or to set off 
against village income, whether maintainable. 
The remuneration of a Lambardar is not recover- 
able by suit unless it is fixed by a Revenue Officer. 
The same principle applies where the Lambardar 
wants to retain the Lambardari huqq to himeelf. out of 
the village income, inasmuch as if a suit is not 
maintainable, on the same analogy a defence also ray 


“not be available. N Harprasap v. CHHADAMI 567 


c. P. Tenancy Act (1 of 1920)—Female occupancy 
tenant— Transfer of holding. Reversioners of last 
male tenant, whether can set aside. 
There is no distinction between the powers of a 

female tenant to surrender her holding to the 

malguzar and to transfer. it: fn either case bhe 
reversioners of the last mafe tenanthave no right “to 

set aside the transaction. N GHULBA v. MAROTI, A. 1. 

R.1928 Nag. 32; JON. L. 4.257 > 59 

S. 49—Mortgage of  village~-Subsequent 





Vol! 205). 
. 6 f f 
C. P, Tenancy Aot—1920—cdhoki, = 
d 


acquisition of sir—Sale under mortgage— Auction- 
purchaser, whether acquires rights in sir—Mortgagor 
dispossessed of ocoupancy righês in sir—A pplication 
for restoration under 3. 47, Civil Procedure Code, 
whether lies—Application, whether can be treated 
id aaa Procedure Code (Act V of 1908), 
8. 47, < 
In view of the provisions of 5. 49 of the O. P. 
e Tenancy Act a mortgagor of a village whose inter- 
ests have been sold and purchased by the mort- 
gagee is entitled to remain in possession as an 
occupancy tenant of all the land that was sir on 
the date of the sale and the fact that the sir lands 
became such only after the date of the mortgage 
does not affect the mortgagor's right to retain pos- 
session of them. 

lf the mortgagor in such a case has been dis- 
posgessed of his occupancy rights in the sir land 
either in execution of a warrant for possession or 
otherwise, an application for restoration to posses- 
sion will not lie unders. 47 of the Oivil Procedure 
‘Code as the mistake could not be said to be a matter 
covered by the section. 

Such an application cannot be treated asa plaint 
under s. 47 (2), Civil Procedure Code, as the disposses- 
sion has no connection with the execution proceed- 
ings. N LAKSHMI Narayan v. SHRIDHAR 420 


——-—— 5. 89 (1), (2), scope of —Surrender of 
tenancy—Landlord's right to accept surrender at 
any time of the year. ) 
Section 89 (1) of the O.P Tenancy Act, 1920, provides 

daly forthe case where the tenant wishes to put an 

end to his tenancy without réference to the wishes of 
the landlord and has no application to a case where 
the landlord is willing to end the tenancy by accept- 
ing the surrender from a tenant at any time of the 
year. N Ganpat Rao v. THALLUA 49 


Chinese Buddhists. See BURMESE BUDDHIST ean 


Chota Nagpur Encumbered Estates Act (VI of 
1875), ss. 2, 3, 12—Vesting order, effect of— 
Limitation of suits against estate—Period between 
vesting order and date of release, 
excluded—Release of estate when revives proceedings 
— Limitation Act (IX of 1908), s. 19, applicability of. 


A vesting order under s. 2 of the Chota Negpur 
Encumbered Estates Act does not bar the institu- 
tion of suits against the estate; and a plaintiff seek- 
ing to enforce a claim against the estate -` is not, 
therefore, entitled in computing the period of 
limitation to exclude the. period of time between 
the date of the vesting order and the date of the 
release of the estate. 

Proceedings stayed under s. 3 of the Act are reviv- 
ed only where the, holder of the property or his 


heir has been restored under the circumstances men-, 


tioned in the second clause of s. 12 of the Act. 

Section 13 of the Limitation Act eannot be applied 
to a case where a vesting order has been passed 
under s. 2 ofthe Chota Nagpur Encumbered Estates 
Act and the properties have subsequently been releas- 
ed under circumstances other than those mention- 
ed in cl. (2) of s. 12 of the Act inasmuch as, 
e assuming that “the vesting order amounts to an 
* injunction, saleh injunction cannot be held to be with- 
drawn by the restoration of the property under such 
circumstances? Pat KHAIRULLAH KHAN V. PANDAY 
LaoHMI Ram 43 


GENERAL INDEXI | 
Cnota Nagpur Tenancy Act (VI of 1908), 88: 


whether can be ' 


og 


3, (il), 64 (3), 139-A—Mundari khuntkattidar, 
status of- -Reclamation of land bi tenants of adjacent 
< yillage—Omission to apply for- ejectment within two, 
ygars—Suit for ejectment, muintainabfity of. | 


` Amundari khuntkattidar i8-a tenant, under g.4 
ofthe Chota Nagpur Tenancy Act. ` : see 
-A landlord is not the same as a 
tenant may alsu be a landlord r 
It is not merely-a tenant or resident ofa village 
“wha can make korkar wo that village. . ' 
- Where the tenants of one village -reclaimed certaj 
lands belonging to an #ijacent village and so of 
the mundari khuntkattidars of the latter village sued 
as maliks to eject them after the expiry of two years 
ies the date of the commencement of such conver- 
Blon : | ` 
Held, that the suit was barred under the provisiong 
of s. 64 (3) of the Ohota Nagpur Tenang Act. Pat 
Lav Sanr PALIAN v. Depa Munna, A. I. R. [928 Pat, 87 
58 . 


——as amended In 1920 and 1924, ss. 46, 
139 and 139-A—Amending Acts, whether 
_retrospective—S. 46, whether retrospective. 


Section 139-A of the Ohota Nagpur Tenancy Act 
has no retrospective operation over a right of action 
-which accrued before 1920, and similarly, section 139, 
el. (5) also as amended in 1924 cannot have any re- 
trospective action in respect of a right which accrued 
before 1924. 

Section 46 of the Ohota Nagpur Tenancy Act" is 
intended to be retrospective except as regards transac- 
tions after 1903. PatSuxun LAKHPAT Kam v. RAGHU 
KoERI, 8 P. L. T. 850; A. L R. 1928 Pat. 109 33 


gs. 139, 139A. See OHOTA NAGPUR TENANCY 
Act, 1908, s 46 33 
$. 139-A. See Caora Nagpur Tznanoy Aor, 
1908, s. 3 (xiii), 64 (3), 139-A 58 


Chota Nagpur Tenancy (Amendment) Act (V 
of 1923), ss. 139, 139A, 230, 237—Suit for 
declaration of title and recovery of possession—J uris- 
diction of Civil Court—Limitation—s. 287, whether 
applicable. 

Section 139-A of the Chota Nagpur Tenancy (Amend- 
ment) Act does not bar the jurisdiction of a Civil 
Court to entertain suits for declaration of title in 
which possession is claimed as consequential relief. 

A suit for declaration of title and for recovery of 
possession against persons who according to the 
plaintiff are trespassers upon the land, is not an 
application for the recovery of! possession of a hold- 
‘ing within the meaning of s.237 of the Chota - 
Nagpur Tenancy (Amendment) Act. 

‘here being no provision in the Chota Nagptr 
Tenancy Act -to bar a suit in the Civil Court for 
declaration of title with consequential relief, such 
a suitis governed by the general Law of Limitation 
and not by 8 237 of the Chota Nagpur Tenancy 
(Amend nent) Act. Pat DrONANDAN PANDE v? ANHACH 
KAHAR, A. l. R. 1928 Pat. 128 561 
City of Rangoon Municipal Act (VI of 1922), 
. gs.80, 81, 194—Burma Land and Revénue Act 

(II of 1876), 88. L3 to 48—Sule-of property for 

Municipal tax—Incumbrances, whether annullgd— 

‘As if they were arrears of land revenue’, meaning 

' ` e 


proprietor anda 








of. 
of ar as “property-taxes,” 85 defined ins. 80 of 
the City of Rangoon Municipal Act, are concerned, it 


920 I ÎNDIAN GABE, TT aaa 


 OHysof Rangoon Munlolpal, Act—concld, 


ds open .to the properly authorised officer of* the 
‘Municipality to direct the recovery of arrears if the 
manner prescribed byss 46 and 47 of the Burma Land 
and -Revenue Act, and?to a sale held under these 
ə ‘sections; the provisions of s. 48 of the Act will'apply. 
RR. M V.V. M. CHETTYAR - FIRM v. SUBRAMANIAM,- 5 
AR; 458; A. IR. 1927 Rang. -289 '258 


e | < is 
Civil Procedure Code (Act V of 1908); ss.-2, 47, 
XXI, r. 2—Certificatiog of payment, -order refus-« 
l ee a RANG, _. dismissal | of— 
edt. . |, | ; 
.. -An order refusing an, application to record the ad- 
Justment of a decree.is a @ecree‘and until set aside 
or .yaried in appeal or review is-final. a 
An order dismissing an application for review 
is notopen to appeal. L Quras Din v. Hazori Mat, 26 
P.L. R.23Q 724 


—— 88.2 (2), 80—Public officer,” definition 
of—Person discharging duties of Court of Wards, 
: whether - public officer—Suit' for injunction— 
~. Statutory requirement of notice, whether can be 

dispensed with—Bombay Court'of Wards Act (I of 
, 1905), ss. 4,7, 13, 81—Suit for injunction to restrain 
Court ‘0% Wards—Secretary of ‘State, whether 
necessary -party—Unauthorised acts of officer 
~ restraining Court of Wards, suit in respect.of—— 
. Notice necessary—S. 81 does not apply to such 

suit—District Court appointing or declaring guardian 

—Previous permission under s. 7. prior to assumption 
. ,of superintendence under s. 4, whether necessary. 


. A-suit.in which, inter alia, an injunction is pray- 
ed is still “a suit” within the meaning -of-s. £0, Civil 
‘Procedure Code, which imposes-a statutory and un- 
qualified obligation in respect’ of the notice con- 
‘templated under the said section and the section 
‘applies to such a suit, even if the delay of two 
“months contemplated by the section is likely to 
‘result in immediate injury-to the plaintiff, ~ - 

Where-by virtue‘of 5.13 (2) read with s. 4 of the 
-Bombay Court. of Wards Act, the Courtof Wards has 
‘assumed -superintendence of, and is dealing, with the 
property of a ward, there is nothing which is to be 
restrained by an injunction and it is the notification 

“issued under s. 13 of the Act which alone affords a 
“cause of action. i 4-2 
: A ‘Commissioner of a Division or any- other officer, 
or even a private person discharging the duties of 
‘the Court of the Wards under the provisions of the 
‘Court of Wards Actis a “public officer” within the 
"meaning of those words as contemplated by s. 80 
‘read with s. 2(2)ofthe Civil Procedure Code, The 
“relation of such person to his ward is not based on 
„contract but is regulated by ‘Statute. 
. The payment to an officer of commission charged 
to a private person for service rendered or the fund- 
“ing by Government of such commission for the 
“purpose of meeting the cost of an officer who is paid 
-a fixedesalary by Government does not affect the 
question of such officer being a “public officer." 
Tt is the performance of a public duty by an officer 
which renders him a public officer. 

Secti6n 31 of the Court of Wards Act refers toa 
‘suit which is ‘intended to be filed against or in 
‘respect of the person or property of a Government 
‘ward -and not to a suit against the officer (repre- 
sentfng Oourt of Wards) himself for an unauthoriz- 
“ed act done or purpdtting to be done by him in his 
official capacity: ~ - 





J 
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- The Secretary of. State for India in. Council is a 

necessary party to a suit in which the sanction 

accorded: under s. 4pf the Court of Wards Act is 

being challenged and if that sanction cannot be 

assailed for’‘want of proper parties, the action of the 

Court of Wards purporting to act in @ursuance of 
that sanction cannét-be challenged. 

Before a valid sanction under s. 4 of the Bombay 


Court of Wards Actis granted, and a Notification | 


under 8..13 issued, previous consent of the District 
Court which has appointed or declared a, guardian 
of the person, or property of the minor, is necessary, 
S VIsHNOMAL V. CourT oF Warps IN SIND ~- 729 


~—————- 8, -2 (12)—Mesne profits—Decree silent as to 
interest—Power- of -Executing Court to award 
interest—Award of mesne profits at- certain rate 
—Interest, whether can -be awarded—Value of 

- grain payableas mesne pPofits, calculation *of—~ 
Market value. i «2 


A decree for mesne profits carries the right to 
recover interest thereon unless the contrary is ex- 
pressly stated in the decree, and it is competent to 
an Executing Court, therefore, to award interest on 
mesne profits awarded bya decree not only where 
the amount of mesne profits is left to. be ascertained 
by the Executing Court but also whére it is provided 
in the decree that mesne profits shall be paid ata 
certain rate per annum. - a ee 

Where a decree awards mesne profits-at the rate 


of a certain quantity of grain -per annum, the value © 


‘of the grain has to be calculated by the Executing 
‘Court according to the. market value of the grain %p 
-the locality. M RAJAH or BOBBILI v.: AYAGARI DODEMMA, 
(1927) M. W. N. 661; 26 L. W. 367; 53 M. L. J. 619;'A. 
"I. R.1927 Mad. 954; 39M. L. T. 499 . 34 


- S. 9—Suit to'establish right to manage puja, 
nature of—Suit for recovery of ofice to which no 
‘emoluments are attached—Jurisdiction of ` Civil 
Court. 

A suit by the heirs of.the founder of a particular 
.puja in a village at a certain time of the year, fora 
declaration of their right to’ supervise the puja and 
for an injunction restraining the defendants from 
interfering with the plaintifis’ right to manage the 
worship is really a suit for the office of a shebait 
although no emoluments are attached to the said 
‘office and nota suit for the vindication of a mere 
dignity and is, consequently; cognisable by a Civil 
` Court. 

A suit by a person claiming to .be entitled to a 
religious office against a usurper for a declaration 
“of the plaintiff's right to the office is a suit of a 


civil nature and can, therefore, be entertained hy a 


Civil Court though no emoluments are attached to 
‘the office at all. C DEBENDRA NARAIN SARKAR v. Satya 
CHARAN Moxkepgt, 54 O. 614; A. I. R. 1927 Cal. 783 
- , -188 


S. 11— Res judicata— Cross-suits—Two decrees 

—Appeal against decreesin one suit without appealing 

from decree in cross-suit—Finding in latter suit, 
whether operates as res judicata. 

- G filed a suit for restitution of conjugal rights 

against R. R,in exercise of her right of option of 


he 


puberty, filed a counter-suit, for deglaration that shee 
-was not the wife of G. The Gourt dismissed G’s suit. 


and decreed that of R dispoSing of botlf the suits by 
‘one and the same judgment. Two saparate decrees 
“were prepared and G filéd’ an appeal against the 


“Vol, 165) 
Wa e 
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decree in his own suit but preferred . none 
against the decree in R's suit: ne PEE” 
SHeld that the finding in theesuit by R did. not 
operate as res judicata either under s, 11, Civil Pro- 
cedure Code, or under the general principles ofthe 


law of res judicata. L GUL Hassay v. RESHAM JAN, 
9 Lah. L. J. 526 - 850 


s, 11, EKpl, IV—Suit as kittima adopted son 
° —Subsequent “suit as spatitha- adopted son— 
Ground which might and vught to` have been made 
ground of attack—Res judicata—Suit on title— 

Duty of plaintiff to set forth all claims of title. 

The plaintiff sued for the administration of a 
‘deceased person's estate and for Possession of the 
entire estate claiming that he was the kittima 
adopted son, and as such the sole heir, of the deceased. 
He failed to prove the adoption and the suit was 
dismissed. He again instituted a suit for the 
administration of the same estate and for possession of 
‘half of the same claiming that he was the apati- 
tha adopted son of the deceased : 

° Held, that the subsequent suit was barred by 
res judicata under the prowisions of s ll, Expl. 1V 
-of the Civil Procedure Code inasmuch as the claim 
as apatitha was one which the plaintiff might and 
ought to have made a ground of attack in the former 
suit, 

A plaintiff who sues for possession of land, relying 
on a title as owner, should put forward -all the 
‘grounds available to him and within his knowledge 
at the date of his plaint, on which he can honestly 
Support that title, even though some of them may 
have to be stated as alternative to others. R Mauna 
Ba Tuer v. Ma Tuan Myint, 5R. 565; A. I. R. 1928 
Rang. 9 586 


e 
SS. 13,14—Foreign judgment—Jurisdiction 
of foreign Court— Presumption—Judgment on the 
merits, meaning of—Ex parte judgment, effect of. 

The expression ‘on the merits of the case’ ins. 13 
of the Civil Procedure Code «is used in contradistjnc- 
tion to a judgment by way of penalty. A judgment 
pronounced by a foreign Court after considering the 
plaintiff's claim on the merits cannot, therefore, be 

- said to be a judgment not ‘on the merits of the case’, 
merely because the defendant did not put in appear- 
‘ance in that Court. 

Itis a well-settled rule of international law that 
Courts cannot, by their judgments, bind absent 
foreigners who have not submitted to their jurisdic- 
tion, and ean only exercise jurisdiction over persons 
who are within the territorial limits of their juris- 
diction. A judgment of a foreign Court obtained 
against a defendant cannot, therefore, be enforced in 
British India where the defendant, at the time of the 

“commencement of the suit, was nota subject of, nor 
resident in, the country in which the judgment was 
obtained. i 
But on the production ofa certified copy of a foreign 
judgment the Court is bound to presume that the 
‘judgment was pronounced by a Court of competent 
jurisdiction and it is on the person who denies the 
jurisdiction of that Court to prove his allegation by 
satisfactory evidence. A IsyRr PRgsaD v. SRI RAM, A. 
1. R. 1927 All. 510, 25 A. L. J. 857 186 
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= S. 19— Letters Ratent (Mad), cl. 12—Seizure 
outside Madras City of articles alleged to have been 
smuggled—Order of confiscation by Collector of 











customs, Madras--Suit in trover against Secretary . 
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of» State—Cause of-action,. whether: arises wholly 

‘or S “carries on 

- bWMiness’, applicability of, ® Secretary of State— 

1. Government of India Act, 1915 (5 & 6 Geo V, 6. 
61), s. 106 (2)—Suit, whether relates to collectioneof 
revenue —Jurisdiction of High Court, Original Side, 
to entertain suit, e wi 


- The plaintiff'a trader in gold thread sold a certain 


uantity of gold thread tẹ his constituents in Salem 
and Coimbatore and sent the goods from a pjate 
in South Arcot to thogs constituents by regis##red 
post. When they arrived ‘at their respective destina- 
tions they were seized fnder the orders of the 


. Inspector of Cuddalore Customs Circle, on the ground 


that they had been smuggled into British India 
and had not paid duty and were liable to be 
„confiscated under gs. 12 and 13 of the Lad Customs 
Act. The Collector of Customsto whom an appeal 
lay from the District Officer, made an order'‘whereby 
he confiscated the goods and ordered their sale. 
The order was duly communicated to the l:ocal 
Inspector who informed the plaintiff of the confisca- 
tion of the goods. The plaintiff then preferred an 
appeal to the Governor-in-Council who digmissed his 
appeal. Ina suit by the plaintiff on the Original Side of 
the High Court, Madras, against the Secretary of 


‘State for India for the return of his goods or their 


value : 

Held, (1) that inasmuch as the confiscation became 
complete in the place where the seizure was carried 
out originally and not in Madras; no part of the cause 
of action arose within the local limits of the High 
Court; and even if part of the cause of action arose . 
within the local limits, since no leave of Court had 
been obtained, the suit as laid was not properly 
maintainable in the High Court; 

(2) that the Secretary of State could not be held to 
reside or dwell or carry on business in Madras 
within the meaning of s.19, Oivil Procedure Code, 
or cl. 12 of the Madras Letters Patent ; 

(3) that the suit related to a matter affecting the 
collection of revenue within the meaning of s. 106 (2) 
of the Government of India Act though it bein the 
nature of a penalty and that, therefore, the Original 
Side of High Court had no jurisdiction to entertain 


"the suit. 


The word “resides” in s.19, Civil Procedure Code, 
must be taken to refer to natural persons and not to 
legal entities such as limited companies or Govern- 
ments. The business intended by the section is a 
commercial business and not a business of State or 
Government. M GOVINDARAJULU NAIDU v. SECRETARY 
OF STATE FOR INDIA, 50 M. 449; A. 1. R. 1927 Mad. 689; 


53 M. L. J. 355; 39 M. L. T. 304; 26 L. W, 558 576° 
: S. 24 -Transfer of case—Principles— 
Balance of convenience—Proof that trial will 


otherwise be unsatisfactory, whether necessary— 
Letters Patent (Cal), el. 13— For purposes of 
justice, meaning of. Pe 
The question whether a case should be transferred 
from one Uourt to another is to be determined by 
reference to the circumstances of each case: apd the 
balance of convenience, having regard to those cir- 
cumstances, is one of the matters for consideration 
The expression ‘for purposes of justice’ in cl, 13 ef 
the Letters Patent of the Calcutta High Court dges 
not mean that an order for transfer cannot be made 
unless it is shown that the trial will otherwise be 
unsatisfactory. CG Brojo Gopan NAIK v. LAKSHIMONI 
Dasr, 54 O. 607; A. I.. R. 1927 Qal. 791 184. 
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ai §. 39; -O. XXI, r. 6—Same Judge presiding 

over tw? Courts—-Haxecution of decree passed by 

one Court against, Broperty situate within Puris- 
diction sof other Court without order of transfer, 
e legality of. 

A Judge presiding over two Courts held in the 
same Sfficeand having the same clerical establish- 
ment attached property situate within the jurisdic- 
tion of one of the Courts®in .execution of a decree 

sed wy him asa Judge of the other Court without 
ba seri order under O. XXI,r. 6 transferring the 
decree to the former Court: 

Held, that the omission to make a formal transfer 





was a mere irregularity not affecting the jurisdiction. 


of the Court and the attachment was, therefore, valid, 





R Ko SiteXauna v. PERIAKARUPPAN, 5 R. 613; A. I R. 

1928 Range 19 654 

7 8,47, See O. P. Tenancy Act, 1920, 5.49 
420 


‘sg. 47, 148, 152—Decree for specific 
performance—Omission to fix date for performance 
—Power of Executing Court to fix date and to 
extend time—Order extending time, whether appeal- 
able. h 





If in a decree for specific performance no” date has 


been fixed for the performance of the contract, such a 
date may be fixed by the Court which made the decree 
and whether the date is fixed in the decree or ina 
subsequent order, the Court which made the decree 
has a discretion to extend, the time. 

An order granting an extension of time in sucha 
ease is not appealable under s. 47, Civil Procedure 
Code. R Ko Ba Carr v Ko Tuan Darsa, 6 Bur. L.J. 
916: 5 R. 615; A. I. R. 1927 Rang. 311 467 


.——— 8S. 47, O. XXI, r. 57—Altachment in execu- 
tion of money-decree of mortgage-decree in favour 
of judgment-debtor—Application by attaching 
creditor to execute mortgage-decree, dismissal of— 
Attachment, whether ceases—Dispute between rival 
claimants to-execute decree, order in, whether 
appealable. NK i 
A decree-holder in execution of a money-decree 

attached a mo:tgage-decree obtained by his judg- 

ment-debtor. He applied to execute the mortgage- 
decree but his application was dismissed for default 
and subsequently an assignee of the mortgage-decree 
applied for recognition of the assignment and for 
leave to exeeute the mortgage-decree The mort- 
gagee-decree-holder was thereafter adjudicated an 
insolvent : a ou 
Held, (1) that the dismissal of the application for 
e execution made by the attaching creditor in the 
mortgage-suit did not terminate the attachment 

effected by him in his own money sult; f 
(2) that the assignee decree-holder was entitled to 

execute the decree but only subject tothe rights of 

the prior attaching creditor and subject also to the 
résult of any proceedings which the Official Receiver 
might take in the interests of the general body of 
creditors to question the assignment in favour of the 
aseifnee. | 

Per Odgers. J.—Whether an appeal lies against an 

erder deciding a matter arising in execution of a 

decree between an. assignee from a decree-holder 

«hd an attaching decree-holder. 

v. MARIGOUNDAN, @1927) M. W. N. 680; A. I. R. 1927 

Mad. 1025, 606 
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s. 47, O. XXI, r. 92—Suit by judgment-- 
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debtor against auction-purchaser alone to set aside 

sale, maintainability of—Decree-holder, whether 

necessary party. ° 

A judgment-debtor cannot institute proceedings for 
setting aside an execution sale against the auction- 
purchaser alone without impleading th8 decree-holdey 
also asa party. : 

A case for setting aside an execution sale by a 
judgment-debtor against the decree-holder and -the 
auction-purchaser falls within the purview of s. 47 
of the Civil Procedure Code - 

A judgment-debtor against whom an order hag 
been made under O. XXI, r. 92, Civil Procedure Coda, 
cannot maintain a suit to set aside the execution sala. 
R Ma Saw v. Mauna Kyaw Gaune, 5 R. 606; A. 5 R, 





1928 Rang. 18 06 
— 5 47, 0, XXI, # 103—Purchasar of 
“undivided share of co-owner—Right to obtain 


partition in execution proceedings— Separate sutt, 
whether necessary—Order recognising right to joint 
possession of other co-owners, whether comes undere 
_ 0. KAI, TT. 1083—Suit for partition after one year, 

whether barred—Limttation Act (IX of 1908), Sch. 

I, Art. 11-A, applicability of. - 

The right of a purchaser in execution of a decree 
-of the interest of one of several co-owners, for parti- 
tion and recovery of his specific: share, must be 
‘enforced not by a mere application in execution 
but by instituting a separate suit for partiticn. 

Where in execution of a decree on a mortgage 
executed by one of several co-owners, the mortgagee 
purchased his mortgagor's interest and obtained 
delivery of possession, but a representative of one of 
the other co-owners got an order for re-delivery and 
the mortgagee-purchaser in his turn got symbolical 
delivery, and thereafter brought a suit for partition 
more than one year after the date of the order for 
re-delivery: 

Held, that the suit was .not governed by Art. 
11-A of Seh. I of the Limitation Act, inasmuch as 
the auction-purchaser’s right to joint possession of 
the property remained unaffected by the order and 
was in substance recognised by it and was, therefore, 
not barred by limitation. M AHMEDKUTTY v. CHERU- 
KANA Morpurar, 39 M. L. T. 281; A. I. R.1927 Mad. 
952 414 


—-s. 47 (3), O. XXI, rr. 11, 16—Benami 
assignment of decree—Death of benamidar—Real 
owner, right of, to execute decree—Question of 
benami, whether can be decided in execution. 
Although the real owner of a decree cannot claim 

under O. XXI, r. 16, Civil Procedure Code to execute 

it where it has been transferred in writing to the 
name of a benamidar for him, yet, once the benami- 
dar is dead, when the real owner or his legal 
representative sets up his right to execute the decree, 
it is the duty of the Court under s. 47 (3) and 

O. XXI, r 11, Civil Procedure Code to decide the 

question whether the ease of benami set up is true, 

and if it is found to be true the real owner or his 
legal representative is entitled to execute the decree in 
preference to the personal legal representative of the 

benamidar transfétee M Bana KRISHTAM NAILU v. 

Durvana PATRUsDU, (1927) M. W N. 639; 26 L. W. 

308; 39 M. L. T. 176; 53 M.e L. J. 568; -A. I. R. 1027 

Mad. 903 if z 405 


—_— s. 60-(1) (c) Ga i ap b of 
~ house from atiachmen¥Site of dilapidated house, 


~ 
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i © ; 
whether attachuble—Land not cultivated personally 
but sub-let—Holden, whether ‘agriculturist— 
Existence of other means of subsistence, effeet of. 


The house of an agriculturist and the site on which |’. 


it stands -cannot be attached simply because the 
house is in g dilapidated condition and no attempt 
has been made to repair it, unles¢there is clear evi- 
dence to show ‘that the owner has no intention of 
Continuing to make use of the site for-the same 
purpose as before. 

A person is an agriculturist within the meaning 
of the word as used in s. 60 (1) (c) of the Civil Pro- 
cedure Code, if he has no other means of livelihood 
except the cultivation of the land, even though he 
does not cultivate the land personally but sub-lets it 
to others. 

Quere,—Whether in order that a person may be 
an qagriculturist, agriculture must ‘be his main means 
of subsistence. N ANANDRAO v., PANDURANG, A.I R. 
-1928 Nag. 23 129 


S. 64—Attachment of. debt. See Company, 


“ Law 246 

-—_-——— S$. 66, 0. KAI, r. 94— Sale ‘certificate, whe- 
ther can be issued to“ undisclosed principal of 
auction-purchaser. 

It is not competent to a Court to issue a sale 
certificate to an undisclosed principal of an auction- 
purchaser. S PUNJAB NATIONLL BANK v. Firm oF 
ADAMJI JAFFERJI 880 

s. 8C. See O. P. O., 1908, ss. 2 (2),80 729 


S. 80—Suit for injunction against Secretary 
oj State—Notice, whether necessary—Power of 

Court to prevent injustice. 

Notice under s. §0 of the Civil Procedure Code 
is necessary even in the case of a sult in which 
inter alia an injunction is prayed for. 

Per Marten, C. J.—Thereis aprinciple which has 
sometime been applied by the Chancery Courts in 
England that where an intended defendant proceeds 
to act insuch a way as to anticipate a hostile order 
of the Court in an intended suit—the intention to 
bring which he has been given express notice of— 
then the Court on an interlocutory application before 
the trial may direct the defendant to pull down or 
otherwise put the property,-the subject of the suit, in 
the same condition as it was before he began to 
anticipate the orders of the Court. B MARIYAS Hakim 
MOMIN V. SECRETARY OF STATE FOR INDIA, 29.Bom. L. R. 
1427 756 


S. 91—Suitto establish customary right of 
way—S.91, applicability of. 

Section 91 of the Civil Procedure Code is not 
applicable toa representative suit. brought by the 
inhabitants ofa village for the establishment of their 

. right to use a road for the enjoyment of certain rights 
as members of the village community suchas aright 
of way and aright to hoist upa jhanda or flag at a 
particular place. N SHRIDHAR v. RAJABHOU, A. I R. 
1928 Nag. 39 g 113 
—— 8.92, See Trust ® 194 


S. 92, suits under—Valuation—Surt incapable 
of valuation—Court-fees—Madras High Court Fees 
Rules, 1925, App. II. ® 

a Underthe Madras High Court Fees Rules, 1925 
, any suit.of however small value or whether it had 
any value at all is to “have charged in respect of 
it a Minimum Court -fee -of Rs. 150. 
Plainta in stlits under s.:92; Oivil Procedure Code, 
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are in most cases incapable of “valuation. M Swaut 
NATHA AYYAR- v. GURURWAMI” MUDALIAR, 26 L. W. 378 
53 M. L. J. 457; A. I. R.1927 Mad. 940 © 119 
"= 5, 100—Numerous mis-statements in judg- 
ent—Findings not: affected -Second . appeal— 
nterference. i 
The fact that the judgment 
Court contains 


6 
of the lower Appellate 
numerous mis-statements, is “no 


" ground for interference in second appeal where the | 


main points made out in” the judgment are not 
affected by these mis-statements. M GOVINDA AYYAR 


* y, SRINIVASA IYER 2 
t on 


S. 100—Quesfion of fact—Decision 
evidence but on decision ‘of similar case by High 
Court—Irregularity— Second appeal— Interference. 
Where a Court fails to decide a question of fact 
upon the evidence before it, holding that it was 
precluded from doing so bya previous finding of a 
Oourt of superior jurisdiction upon sinfilar facts in 
a case between different parties, it commits a sub- 
stantial error or defect in procedure. Pat BaLunxt 
Rout v. Kunsa BEHARI DEB, A. I. R. 1927 Pat. 209: 6 
Pat. 698, I. L. T. 40 Pat.4;9 P.L R. 72: 633 
S.115—Decree in terms of award—Revision 

—I nterference. i 

Revision of decrees basedon awards,is as a rule 
objectionable and a High Oourt will not®be justified 
in interfering with such decrees in revision unless 
“a question of jurisdiction is involved. M Guprpoopr 
SUBBAYYA v. KOTTAPALLI SASHAYYA, A. I. R. 1928 Mad. 


105 


S.115--Fraud—Inherent. power of Court to 
set aside compromise. 

A Court has inherent power to set aside a com- 
promise if it is satisfied that the compromise was 
-brought about on account of a fraud practised upon 
the Court. Pat SABITRI THAKURAIN v. F, A. Savi, 6 
Pat. 108; A. I. R. 1927 Pat. 354 271 
——s. 115—Order dismissing application for 

permission to sue as pauper—Keyision. See C. P. C., 

1908, O. XXXIII, r. 1 30 


——-s.115, O, VI, r. 17—Original allegation 
setting out ground for non-performance of coniract 
—Amendment denying contract, whether permissible, 
The plaintif sued the Secretary of State and certain 

purchasers of his property sold by the Secretary 
of State for arrears of abkari revenue alleging 
that owing to the political circumstances of the 
year he was unable to perform his part of the 
-contract and that consequently no abkari rent was 
legally due. He afterwards sought to amend the 
plaint and plead that he never entered into the 
contract at all : 

Held, that the amendment could not be allowed 
inasmuch as it introduced a new cause of action, 
on which a suit could not be brought against 
the Secretary of State without due notice as provided 
bys 80, Civil Procedure Code. M KRISHNAMACHARIAR 
v. ARUNACHALA NADAR, (1927) M. W.N. 668; A.J. R. 
1927 Mad. 973; 39 M. L. T. 613 f e 563 


- | 
S. 145, O. KKMKVIII —Attachment before 
judgment—Surety—Extent of liability—Dismissal 
of suit by trial Court—Exoneration of eurety— 
‘Suit’, meaning of. 
Tbe liability of a person who has stood surety for 
‘removal of an attachment before judgment uder 
O. XXX VIII, Civil Procedure Code, ceases as soon as 
the suit is dismissed by the Gourt of first instance 
and the surety cannot be proceeded against, even 
though the suit is decreed subsequently in appeal. 


— 





r 
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.. For- certain purposes appellate proceedings. have 
been held tb be a céntinuation of the trial Court 
pr:ceedings ; but thag Is not a universal rule,” the 
‘word ‘‘suit’*not being defined anywhere in the Code 
of Givil Procedure. R MANAKJER v. R. M. N. CHETTYAR 


FIRMY, 5P 492; A. I. R. 1927 Rang. 310 540 


$, 148. See C P,O., 1908, ss. 47, 148, 152 
467 





Single Judge of HighCourt granting stay of 
proceedings on security being furnished in time 
fixed, and directing thas in default petition will 
stand dismissed—A pplication for extension of time 
on default, whether lies—Order, whether judgment 
—Appeal., ; a 
A Court¥as no power to extend the time fixed 
for the performance ofan act, after the expiry of 
the time fixed therefor, where there is a provision 
in the order by which the time is fixed that the 
‘application or suit in connection with which such 
‘order is made shall stand dismissed if the act is 
not performed within the prescribed time. 

Per Curgenven, J.—The test to determine, in cases 
of this nature, whether power still exists to extend 
time is, whether the proceeding in which time was 
‘originally granted is still pending or has -been dis- 
posed of. 

On an application for stay of proceedings in a 
subordinate Court pending the disposal of an appeal 
‘in the High Court, an order was passed by a Single 
Judge of the High Oourt directing stuy on condition 
‘of the petitioner giving security for a specified sum 
‘within a certain period and in default it was ordered 
that the petition was to stand dismissed. The peti- 
tioner failed to furnish the security within the time 
fixed and on the last day fixed therefor applied for 
‘extension of time to the High Court. The learned 
‘Judge dismissed the application. On Letters Patent 
‘Appeal : ; 

Held, (1) that the order did not amount to a 
judgment within the meaning of cl. 15, Letters 
Patent and was not, therefore, appealable. 

(2) that the Court had no power to extend 
time inasmuch as the order had worked itself out 
and the application stood dismissed on the non- 
fulfilment of the condition as to furnishing of 
security within time. M BALAKRISHNA IYER v. 
PARVATHAMMAL, 26 L. W. 333; 53 M. L. J. 494; 39 M. 
L. |, 146; (1927) M. W. N. 809; A. I. R. 1928 a 


s. 151—Land acquisition—Application for 

e injunction against acquisition—Refusal of ad 

interim order by Civil Court—Order passed on last 

day before closing of Courts—Unsuccessful appli- 

cation to District Judge-—Authority of Chief Court 
to interfere under inherent powers. 

The Lucknow Improvement Trust obtained posses- 
‘gionsof certain shops acquired from the owner by the 
Land Acquisition Officer for the benefit of the Trust. 
The owner sued in the Court of the Munsif and 
-applied for an ad interim order for stay of delivery of 
possession. This was refused on the last day on 
which:the Courts sat before the closing ofthe Civil 
Cowirt and the Trust obtained possession. The District 
Judge refused to interfere on the ground that he 
could not take up cieil matters during the vacation. 
‘Upon an application to the Ohief Court : 

Held, thas the Oourt had jurisdiction to interfere 
under s. 151, Civil Procedure Code, to meet the ends 


INDIAN OASHS, 


Sos i 148—Letters Patent (Mad.), cl. 15—Order" 


`- See OuDH Rent Act, 1886, s, 127 
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of justice and to order that demolition shall not take 
places until the expiry of time for filing the appeal to 
the District Judge. “O GAJADHAR LAL v. SEORETARY OF 
oe FoR INDIA, l Luck. Cas, 187; A. I, R. 1927 Oudh 


146 
———— 3.152, See CO. P., O., 1908, as, £7, 148, 152. 


Le 467 
O. |,  8—Representative suit—Leave of 


-=T por., 


Court, whether can be granted after filing of suit. 9 


There is nothing in the Code of Civil Procedure 


‘which precludes a Court from granting permission 


for the institution ofa representative suit under O. I 
r.8 of the Code, even after the institution of the suit. 
N Saripwar v. RAJABHOU, A. I. R. 1928 Nag. 39 113 


0.1, r. 10—Addition of party as co-plaintiff 
—Principles—Triangular contest not to be allowed. 
Order I, r. 10, Civil Precedure Code, does not 

contemplate-a triangular contest in which the interest 
of the person seeking to be added as co-plaintiff is 
opposed to that of the plaintiff on record and the in- 
terests of both, opposed to those of the defendant. 

In a suit for a declaration that a sale-deed ob- 
tained by the defendant was benamz for the plaintiff's 
benefit and for possession of the property the 
defendant pleaded that the property was his own, 


-and the plaintiff and the defendant each claimed that 


the possession of a third person was on his behalf 
as agent. This third person applied to be added as 
party plaintiff alleging that he was jointly interest- 
ed with the plaintiff in the suit land in his own 
interest : 

Held, that the joinder of such third person as do- 
plaintiff was not permissible under O I, r. 10, Civil 
Procedure Code. M CHIDAMBARAM CHETTIAR v. 
SUBRAMANIAM CHETTIAR, 53 M. L. J. 269; A. 1, R. 1927 
Mad. 834; (1927) M. W. N. 903 114 


—— 0,1, r. 10, sub-rr, (1) (2)—Suit by wrong 
plaintiff—Rival person impleaded as defendant— 
Defendant, whether can be arrayed as plaintiff, 

and decree madein his favour—sScope of sub-rr. 
D, (2). 

e NG of sub.r. (2)ofr. 10 of O. Iofihe 
Civil Procedure Code, are of much wider scope than 
thoss of sub-r. (1) and under those provisions, a de- 
fendant may be brought to the array ofthe plaintiff 
and a decree made in his favour, even though the suit 
was not instituted in the name of the original plaint- 
iff bya bona fide mistake. O Moot HAND GUPTA v. 
Baver SinGH, A. I. R. 1927 Oudh 484; 1 Luck. Cas 546 
- 473 
O. VI, rr. 14, 15. See Companies ` 568 


O. VI, r. 15—Calcutta High Court (Original 

Side) Rules, Chap. VIIL, 7. 12—Pleadings— 

Verification by third person—Proof of fitness to 
verify, necessity of—Provision whether mandatory. 

The provision contained in Chap. VII, r.12o0f the 

Calcutta High Court (Original Side) Rules that when 

any person other than the party pleading verifies a 


‘pleading under O. VI, r.15, Civil Procedure’ Code, 


his fitness to verify shall be proved by affidavit at 
the time the pleading is presented is mandatory and 
gives no scope for making exceptions in the exercise 
of the Judge's discretion. GC MANINDRA OfANDRA 
Nuxpy v Vetst Moui, 31 C.W, N. 1931 note; A. I. R.° 
1927 Cal. 773 ° *e 
——— O. VI, r. 17. 

See C. P. C., 1908, s. 119 : s oe 
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———— 0. VI, r.17—Suit against dead person and 
his heirs—Amendment of plaint for substituting 
heirs, whether permissible. i 
The plaintiff being in doubt as to whether the 

defendant who was really liable was alive or not on 

the date of°the filing of the suit impleaded the 
defendant’s heirs also as parties to the suit. It was 
found subsequently that the defendant was dead at 
etha date of the institution of the suit and the plaint- 
iff prayed for amendment of the plaint by removing 
the name of the deceased defendant and substituting 
his heirs in his place. The application for amend- 
ment was rejected by the lower Court on the ground 
that the suit was one against a dead person and was; 
therefore, bad: 
Held, that the suit was not bad inasmuch as the 
plaintiff had impleaded also the heirs of the deceased 
person and that the amendment should have been 
allowed. C JATINDRA Nats DALAL v. NARBNDRA NATH 
Darat 284 


ea 0, VII, r. 11—Plaint—Under-valuation— 
Rejection of plaint without giving opportunity to 
laintiff to value properly, legality of. : 
nger O. VII, r. 11, Civil. Procedure Code, a plaint 
cannot be rejécted unless the plaintiff. is given an 
opportunity to correct the valuation within a time 
fixed by the Court where the ‘relief is: under-valued, 
or thé plaintiff is given an opportunity to. supply the 
requisite stamp paper within the time fixed by the 


*Oourt where the plaint is filed on-an insufficient . 


stamp. M SUBRAMANIA AYYAR v. RAMA Iver, A.L R. 
1987 Mad. 1002; 54 M. L. J. 67. 881 
O. VII, r. 11—Rejection of. plaint —Non- 
payment of Court-fees, when ground for rejecting 
plaintg—Duty of Court to.fix time for payment. 
‘An order rejecting. a. plaint for. non-payment of 
Mourt fees. cannot be: passed -unless the Court 
fixes the ‘time within which.the fees areto be paid 
und they are not paid within such period. N Krsan v, 
Maynar, 10.N. L. J, 177; A. 1. R.1928 Nag. 24 


O: VIII, r. S—Order of Presidency Small 
Cause Court Judge permitting defendant to file 
pleas. if any—Failure to file, whether justifies 
decree in favour of plaintiff.. 








An order requiring a written statement, for the: 
disobedience of which a decree can be passed under 


O.-VII[, r. 5, Oivil Procedure Oode,, must be an un- 
ie ais order requiring a written statement to. be 
ed. 

An order by which a Judge of a Presidency Small 
Cause Court permits the defendant “to file pleas, if 
any before a specific date, whether it isa proper 
order 


Small Oauss. Courts Act, cannot be regarded as an 


absolute order requiring the filing of the written 


Statement and the Court will not be justified in 
decreeing a suit under O. VTI, r. 5, Civil Procedure 
Oode, merely on the ground that no written state- 
ment was filed within the time specified in such an 
order. M MUTHIAH CHETTIAR w, LOKA SINGH, 53 M. L, 
J. 504; 39-M. L. T. 273; A. I. R. 1927 Mad. 1007 288 


= 0. IX, r. 13— Failure to go act as ordered by 

Court whether“ covered by 0. IX, r. 18—Ex parte 

*decree—Foilure- to symmon: witnesses, whether 
“ground for, refusing to “set aside decree. 

' Order IX, 1. 13 of the Civil Procedure Code deals 

only with default in appearance and' not in the doing: 

pf any Bot as ordered hy the Coprt, - ca 





- 30. 


„or not under the provisions of the Presidency- 


+, 


` e x i 
Where.an eg, parte decree is passed against a defend- 
ant owing to his non-appearance in Court on the 
dat® fixed for final disposal 8fghe suit, the fact that 
he had not taken out summonses to witnesses is no 
ground for refusing to set aside the decree.*N 
MALHAR Rao v. JAGGANNATH” 842 
: "O. IK, r. 13, O. XLIfI—Order setting aside 
ex parte decree—Appeal.. 
“ An order setting asid® an ex parte decree is not 
open to appeal. L Usaagar SINGH v. SOHANGING 
P.L. R.1683 a Ke 


O. XVII, r. 3—Tame granted for getting stay 
- of proceedings—Stay order not obtained—-Dismissal 
of suit under O XVII, r. 8, legality of. 

‘Anact in order to fall within the purview of the 
acts contemplated by O: XVdI,r. 3, Civ Procedure 
Code, must be an act necessary to the further pro- 
gress of the.suit. Where time ia granted to a party 
to a suit to obtain an order for stay of the suit from a 
Superior Court, the failure of the party to get such: 
an order within the time fixed, does not, therefore 
clothe the Judge with jurisdiction to pass an order 
under O. XVII, r.3 of the Code dismissing the suit, 
~The penalty ` provided in O. XVII, r. 8 ‘for non- 
compliance of the order of the Court is not dismissal 
of the suit but a decision on the merits forthwith 
N Kisan v. MANJAT, 10 Nv L, J: 177; AT. R. 1998 Nag. 
94 - os “2 39 
———_ O, KAI, r. 2, See O. P. 0, 1908, ss, 2, 47 


- Pe a cae 12 
———— O. XXI, r. 2—Evidence Act (I of 1672). 8. i 
— -Oral agreement to vary deċree, whether provable, 
-An uncertified oral agreement,to adjúšt-a- decreg 
cannot be Ka a of nen in. viéw: of the 
provisions of O; „T. 2 ofthe Civil Proc i 
and s. 92 of the Evidence Act. eure Dane 
- Section 92.0f the Evidence Act applies not only to 
dispositive documents such as- contracts, grants or 
dispositions but also to decrees.of Court and the seca 
tion, therefore, precludes proof-of an oral agreement 
modifying the terms of a decree. M Ragan of 
Katayastt v Rao Munt VENKATADRI Rao. GARU (1927) 
M; W. N. 630; 26-L. W. 386; 53 M. L.-J, 533: A LR 
1927 Mad. 911; 50 M. 897 - -248 


«—=——-— O, XXI, r. 2—Hxecution of decree—Payment 
‘out of Court to decree NG Vakil—Duty of 
Vakil to report satisfaction, ` % 
Under O. XXI, r. 2, Oivil Proceduré Code, a. Vakil 
for the decree-holder who receives payment of money 
from the judgment-debtor- out of Court‘in execution. 
roceedings is bound to report to the Court sabisa 
action as early as possible and thereby prevent thee 
aa of execution proceedings against the judgment» 
abtor. ; E aie 
- The Vakil isnot absolved from this obligation by 
merely intimating to the judgment-debtor that tha. 
latter must himself show the receipt to the Gourt and 
get further proceedings stopped. .M Mooxxs# 
MUTHIRIYAN v. RAJAGOPALA AYYANGAR. A, I. R, 1927 
Mad, 947; 53°M. L,. d. 901; (1927) M. W. N. 924 | 96 
O. XXI, r. 2—Plea of discharge of. decrea, 
whether can be raised in separate suit by person not. 
party to decree. ' Wi 
Under O. XXI, r. 2(4), Oivil Procedure Code, ais: 
uncertified discharge of a decree gannot be recopnige 
ed by any Court executing the same. But sucha plei 
may be properly taken in a separate suit’ promded it 
is not taken by any one of the parties tothe deérée, 





926 me 
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- Tù a suit by. a decree-holder, under O. XXI, 
r. 63, Civil Procedyr® Gode, it is opan to ®the 
claimant who is nota party to the prior decree to 
plead that the decree was discharged, though the dis- 
charge was not certified. M JGULATHU AYYAR v. 
VAITHILONGAM AYYAR, (1927) M. W. N. 297; 26 L. W. 
349; 39 M. L. T. 207; A. I. R 1927 Mad. 876 163 


9 XXI, rr. 2, 18, 15, O. XXX, rr. 1, 2— 
Dirai Act (£X of 1678, 8. 263—Suit in firm 

` mame—Decree—Power of partner to receive judg- 

. ment-debt and notifye satisfaction— Dissolution, 
whether affects such power—Restriction of power 
of partner by notice, validity of. 

When a suit is brought inthe name ofa firm and 
the names f the partners have not been disclosed, a 
partner of Buch firmis competent to receive pay- 
ment of the amount decreed to the firm from .the 
judgment-debtor, andgive him a valid discharge even 
after the dissolution of the firm.’ 

_ Per Aston, A. J.C.—On general principles unless a 
partner is in position to dissolve the firm, a notice’ 
that be is no longer bound by acts of other partners 


will be in@perative, although a'majority .of partners - 


have considerable power to alter the mode of carry- 
ing on the business of the firm and if in exercise of 
their power. the 
future not be 

by two or more 
partner with notice of such 
affected by it. S Yuaur Manson & Oo. v. SALLEH 
MAHOMED UMAR DossaL, A. I. R. 1928 Sind 37 892 


c 0. XXI, r; 5. See HINDU Law 854 
; 0. XXI, r. 6. See O. P. O., 1908,8 39 654 
Lame O, XXI, ri. 11,16. See O. P. C., 1908, 5. 47 (3) 

l 405 


i 0, XXI, r 16—Assignment of decree— 
Ezecution bu assignee—Notice to assignor, necessity 
` gf—Sale in execution without such notice—Validity 
of sale—Void sale—Application to set aside— 
Limitation, — 
léxecution of a decree by. the assignee of the 
decree without serving notice on the assignor of the 
decree as required by O. XXI, r. 16, Civil Procedure 
Code, isnot merely irregular but illegal, and a sale 
held in such execution proceedings is, therefore, void. 
Where an execution sale is a nullity no question of 
limitation arises. C UMAMOYEE Dasya v. JATAN BEWA, 
810.624; A I. R. 1927 Cal. 781 193 


O. XXI, r. 16--Death of decree-holder—Legal 
- yepresentatives’ ‘right to apply merely ` for 
© syecution—Application for substitution, whether 
- necessary —Application by one of several heirs, whe- 
ther enunes for benefit of all, . 
“ There ig no rule under which the legal repre- 
dentatives of a deceased decree-holder can or should 
apply merely for ‘substitution of names. It is quite 
enough if they merely apply for execution as re- 
reseptatives by operation of law. 

- Where 
out execution of a decree such as the legal representa-. 
tives of a deceased decree-holder, any one of these may 
t4ke out execution and the action of any one will take 
affect in favour of all, O MUHAMMAD SADIQ ALI KHAN 
y. Sazzan Mirza, 4Q W. N. 1025; A. I. R.-1928 Oudh 

611 
nn O, XXI, r. 22—Omission to serve notice on 

- qudgment-debtor, effect of—Proceedings, whether 

vot —Application to declare execution gale void 


one by one partner alone, but only 
of them, any person dealing witha 
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resolve that certain acts shallin | 


a resolution will be . 


there are several persons entitled to take 
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_ Limitation—Limitation Act (IX ` of 1908), Sch. I, 

Arts. 166, 181—Order dismissing application for 
- default of décree-holder, effect of. 

Omission.to issue notice to the judgment-debtor in 
compliance with the provisions of O. XXI, r. 22 (1) 
of the Code of Civil Procedure renders subsequent 
proceedings in execution void, and the mandatory 


e nature of these provisions is not abrogated by the, 


enactment of sub-r. (2). 
- An application for declaring that & sale in execu- 
tion is void for non-compliance with O. XXI, r. 22 
(1) of the Code of Civil Procedure, is not an applica- 
tion to set aside the sale and, therefore, falls within 
Art. 181 of Sch. I of the Limitation Act and not within 
Art. 166.” f f i 

An order dismissing an application for execution 
for failure of the decree-hokler to take steps, even 
though it is passed after service of notice on the 
judgment-debtor, is not an order against the judg- 
ment-debtor contemplated by the proviso to O. XXI, 
r 22 (1) of the Code of Civil Procedure. 
Nara Guose v. LUGHMI DEBI, 46 O. L. J. 579; A. 1. 
1928 Cal. 60 . “69 


_____ 09, XXI, r. 35, See LIMITATION Act, 1908, Son, 
I, ART. 144 i 243 


=—— 0. XXi,r. 50 (2) 0. XXX, rr. 3, 4— 
Partnership—Death of partner—Suit against firm 
—Decree, whether can be executed against private 
estate of deceased partner—Legal representatives, ` 
whether necessary parties—Service of summons - on 

- legal representatives, effect of-Contract Act (IX Of 

` 1872), 8. 45, scope of, anA 
Where a creditor of a firm who has knowledge 

that the firm bas been dissolved by the death ofa 
partner, bringsa suitfor recovery of his debt against 
the firmas sicb, without impleading the legal re- 

presentatives ofthe deceased partner, and obtains a 

decree against the firm, the decree can be executed 

against the assets of the deceased partner in 
the partnership, but it cannot be executed against the 
private estate of the deceased partner. 

. In such a casa, even if the legal representatives . of 

ths deceased partner, who are not made parties, are 

served with the summons, execution cannot be levied 
against the private estate of the partner under OQ. 

XXI, r. 50 (2), Civil Procedure Code 

- Order XXI, r. 50 (2), Civil Procedure Code, applies 

only where there has been no dissolution of the 

partnership to the knowledge of the plaintiff. 
Legal representatives of a deceased partner cannot 

be deemed to be parties to a sult against the partner- 

ship inits firm name. 

Order XXX, r. 3, Civil Procedure Oode, does not 

empower a Court ina suit against a firm as such 

to serve notice on the legal representatives of a 

deceased partner. B MATHURADAS Qansı MATANI V, 

EBRAHIM ÑAZaLBHOY, 29 Bom. L. R. 1296; A. I. R. 1927 

Bom. 581; 51 B, 986 7 308 


: — O. XXI, rr. 54, 9O—Sale of estate comprising 

~ several mauzas—Publication in every: mauza, whether 
necessary—Settlement of value of property _ in sale 

_ proclamation—Judgment-debtor, whether estopped 





- from questioning valuaésion in ‘proceedings to seb . 
e.: °’ ü 


aside sale. 6 


. Where an estate consisting of a large number . 


of mauzas is put up for sale it is nob necessary that 
the sale proclamation should be publishéd in every 
MRULE, ' ON Í " 
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-~ A judgment-debtor ‘is not precluded’ from-raising 

the question of valuation in proceedings to. set 

aside an execution sale simply because the question 

had already been decided when the sale proclame- 

tion was settled. Pat MAHARAJ -BAHADUR DINGH 2. 

P. ©. Lan OUHAUDHURT, 6 Pat. 588; Æ. I. R. 1928 Pat. 25 

‘ 689 

———— O. XX], r. 55—Instalment decree—Attach- 

* ment for instalment due—Payment of imstalment— 

Attachment, whether ceases—‘Amount decreed,’ 

meaning of. 

In the case of an instalment decree the instalment 
whichhas become dueand in respect of which an 
attachment has been made is the ‘amount decreed” 
within the meaning of, O. XXI, r. 55 of the QOivil 
Procedure Code, and the attachment of property must 
be deemed to be withdrawn when payment of 
the isistalment in respect of which the attachment 
was effected is made. It cannot enure in rerpect of 
an instalment which was not then due. N BHOLA SUNAR 

R v. MADHO PRASAD Sao 799 


0. XXI, r. 57. Sée O.P. C5, 1908, 5.47, O. 
e 606 


XXI, R. 577 
——— 0. XXI, r. 63. 
- See TRANSFER OF PROPERTY Act, 1882, s.-53 
; 582, 788 
~ 0, XXI, r. G3—Objection to attachment 


. dismissed in default—Fresh objection, competency of. 
_ Where an objection to attachment is dismissed 
whether in default or on the merits, afresh objection 
is not competent. L Kissen PARSHAD vy. PUNJAB 
Nfricnat BANK Lro., 26 P. L, R. 151 693 


m O, XXI r, 63—Suit by defeated elaimant~ 
- Burden of proof of genuineness of deed of title. 
. Ina Suit under O. KAI, r. 63 of the -Code of Civil 
Procedure by a person whose objection toan attach- 
mant has been dismissed, he has to prove not only 
the mere mechanical execution of a deed of mortgage 
| in his favour but also the genuineness of the transac- 
tion. O-DALJIT SINGE v. KANHAIYA LaL SINGH, 40, 
W, N. 794; A I. R. 1927 Oudh 440 -208 


~ —— O, XXI, r. 63—Suit under 0. XXI, +. 68— 
Auction-purchaser in possession—Decree-holder, 
whether necessary pariy. 

The decree-holder is not a necessary . party to a 
šúit by an unsuccessful objector against the auction- 
purchaser under O. XXI, r. 63, Oivil Procedure Code 
where possession of the property sold has been 
delivered to the auction-purchaser, N BHOLA SUNAR 
v, MapHo PRASAD Sao 799 


O. XXI, r. 66—Sale proclamation—Settlement 
of terms—Vulue of property—Statement of value 
fixed by decree-holder, judgment-debtor and Com- 

. missioner, sufficiency of. ` 

. The terms of a proclamation for sale were ob- 

jected to by the judgment-debtor on the ground that 

ke value fixed for the properties was too low. The 

Gourt without itself fixing aevalue directed that the 

yaluation fixed by the decree-holder, judgment-debtor, 

pnd a .Commissioner appointed by the Court for the 

PUTpOSe, should be stated in the proclamation of 





sale : e : 

Held, that there, was nothing illegal in the direction 

gnd that the requiremente*of O. XXI, r. 66, Civil Pro- 

cedure Oode, if this respect were sufficiently complied 

* with M TureuvencapaswamI AYYANGAR V. GOVINDA- 
KAMI Uparar, A. 1. R.1927 Mad. 943 


212 
qo Q XXI, fi GG (1) (A) Verified statementa 
ie è . e 


GENERALINBEZ. . 


_applied for setting aside-the sale: 


p € 927. 
Civi) Procedure Code—1908—eontd: -` < 
r E è 
under. O.S EXI; r. 66, omission to filew-Judgmen 
: deptor, not ‘prejudiced —Sale, oe aa 
Proclamation . of sale—Morayage- encumbrance on 
. two villages mentioned as beingin respect of ‘ane 
. vulage-- Irregularity, whether vitiates sale—Notice 
under O. XXI, r. 66, failuge of judgment-debtor to 
aitend in response to, effect of. ; - 
e The omission of a decrge-holder to file the verified 
statement required under O XXI, r. 66 of fhe Ciy 
Procedure Codeis at the most a mere irreguigfity 
and beforé it can vitiate an auction-sale, it is in- 
cumbent on the judgment-debtor to show that he Was 
prejudiced substantially by the said irregularity. ~ 
Mentioning an encumbrance on the property pro- 
claimed for sale and other properties as an en- 
cumbrance solely on the property sough¥ to be sold 
19 a janie mis-statement. 4 
i ourt may presume under Proper cir 
that substantial injury must hare beck aaa ae 
judgment-debtor by an irregularity in the sale pro- 
clamation. 
. Jf the decree-holder does not comply with the duty 
that restson him of giving the particulars required 
under r. 66 (2) of O. AKI, Civil Procedure Vode, there 
is no duty .on the judgment-debtor of attending the 
Court and assisting it as regards the correctness or 
otherwise of the particulars mentioned in ‘the pro- 
clamation and his omission to do so does not disentitle 
him from claiming any advantage which a misdeecrip. 
tion inthe sale proclamation may givehim. NS, R 
ee Saxan, JON, L, J. 197; A.L kR, 1928 
ng. 


335 
ee: a aw r, S 
ee O. P. O., 1908, O. XXI, gr, 54, 00. 
See EXECUTION OF DECREE i See 





O. XXI, r, GO--Hxecution sale—, fons 
purchaser's right to apply to set aside pas Tor 
irregularity in proclamation—'Person whose interest 
A affected by — sale’, meaning of. . £ 
auction-pure aser is a person entitle 
an application under O. XXI, r. 90 of the Ga 
cedure Code, and cannot, therefore, maintain a suit t 
Bet aside the sale on the -ground that he had heed 
misled by the sale proclamation to believe that the 
land was being sold ‘free from encumbrances. R 
SUBRAMANIAN CHBETIYAR v. N. L. M. ORRTTYAR Fira. & 
R. 516; A. I. R. 1927 Rang. 301 465 


————— O. KAI, Fa 9O—Mis-statement of val 
constitutes—-Finding in previous pee I bat 
property was oe certain amount, whether 
mding on subsequent auctions —Res 
judiete. purchaser—Rew 
nanapplication to set asidea sale, it w i 
that the property sold was- worth Rs. sa 
the sale was set aside, In a subsequent sals 
proclamation, the value of the property was thown 
as Rs. 1,400 and the property wag purchased by 4 
stranger for Rs. 1,500. The judgment-debtor again 


Held, (1) that the statement of valu re 
gequent sale proclamation was a ca A ER 
AI hee T a an ta irregularity ; ah 
at the finding in the pri : . 
that the property was worth A 3.000 ya Bg 
binding ` on the anbsequent ‘aucfion-purchager and 
that the latter was, therefore, entitled to shaw that 
the property was not really worth so much and that 
therg waa na substantial injury to the judgmenta 


0% 


se 


Civili Procedure Code—1 908—contd. ; 


a > 


a a Ale 
debtor. -Pat SUBHRANI SaraswaTaine V. KrisHna 





‘Prasap THAKUR, A. IR, 1928 Pat. 108 ,+ gl 53 

O.XX,n98 9° 7° i’ 
: See C. P. O.,1908,s. 47, O. KAI, R. 92. 706 
See O. P. G., 1908, O. XXI, r. 66. 335 


See Mapras Estates Lanp Act, 1903, ss 189, 192 88 
O. XXI, r. 95 3. See LANDLORD AND TENANT 


~ 7790 


| | ` 

a ——— p. XXI, r. 94. See O.P. O., 1908, ss. 66, O. 
IEI, z. 94 oe ahs j . 880 
+==——— O, XXI, r. 103. See 0. P. O., 1908, s. 47. 414 
————- O XXI,r. 103, 0. XXXIV, r. 1--Mortgage— 
Suit for foreclosure—Attaching creditor, whether 

_ necessary party—Purchase of equity-of redemption 
. by attaching. creditor: pending mortgage suit— Right 

~ to lee whether lost—Dispossession—Fatlure to 
file suit under 0:- XXI; r. 108; whether bars suit 


- 


for redemption. |. : f | 
. An attaching creditor has a right to redeem” and 
is, therefore, a necessary party to a suit for foreclosure 
so long as he.continues to be an attaching creditor. 
“Where arw: attaching. creditor purchases the mort- 
gaged property in execution of his decree during‘the 
pendency of a mortgage sult, the right of redemp-’ 
tion which he had as an .attaching creditor, when the 
mortgage suit commenced, does not come. to an end, 
but subsists in spite of -his purchase of the owner- 
ship of the equity -of .redemption pendente’ lite. - 
` “Failure by him to file a suit under O. XXI, r. 103 
‘oftthe Oivil Procédure Code or: within three years 
_after'a Criminal Court had decided that he had not 
aright to possession will not prejudice. his right of 
redemption inasmuch aa a suit for redemption. is not 
atlaim to ‘present possession.’ N,LINGANNA NaGanna 
4; Aumupsuay, 23 N. L. R. 164 ee 427 
a O: XXI, Ya Q—Legal representative ‘of one 
- defendant -not brought on record—Total abatement 
--omA pplication to sét aside dbatement against deceased 
alone, competencyof, ~ 2 0 
An. application for setting ‘aside abatement: as 
against the legal-representatives of a deceased party’ 
to a' suit is competent under“ O. XXII, `r. 9, Civil 
Procedure Code in spite of: the'fact that the suit hag 
been declared to have abated- iñ tote and the-order as 
to auch entire abatement amounts to a decree. - L NAND 
Ram: v. RALLI, 26 P. L. R. 650 Gat. 7556 
PR O. XXII, r. 1—Withdrawal of suit— 
Award. of costs—Discretion of Court—Order relating 
to costs, whether appealablé, m.. 
“Under O. XXII, r. 103) of the Civil Procedure 
Dode when a plaintiff. withdraws from. a suit with- 
out permission to institute a fresh suit be is bound 
to pay such costs: as: the Court may award and the 
rule that costs should ordinarily follow the ‘event 
has no application to sucha case, `- -v os 
“These ig no appeal against an order regarding 
costa passed under O. XXIII, r. 1 of the Oivil. Pro- 
sadure Code as such-an order is incidental to: the 
withdrawal from the suit. N-YEsHWANT Vi GANGADHAR 
e 








- 


wan - O. XXIII, -r. 3—Arbitratton and award 
“pending suit—Award, whether- amounts to -com- 
promise . of ee in terms of award, whether 
e-passed. - ~~ 
Te a suit þarties have referred their differs 
ances to arbitration without an: order of: the Court 
and an. award.is made, a-decreecan«be passed by 
the Court jn terme of. the award under Q, XXII, T, 3 
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of the Civil Procedure Code -but not otherwise. -B 
CHANBASAPPA GURUSYANTAPPA V. BASLİNGAYYA GOKUR- 
NAYA, 29 Bom. Li R. 1254; A. I. R. 1927° Bòm. 565; 51 
B.908 > MA . -7 7 516. 
—— O. XXIII], r. 3—Compromise, mcording of— 
Procedure, omisston to comply with, effect of. 
Rule 3 of O. XXIII of the Civil Pracedure Code 


` requires that the Court should enquire into and be, 


satisfied asto a compromise having been lawfully 
arrived at and should direct that the compromise be 


. recorded only after having been so satisfied. . After 


the Court is satisfied that a compromised has been 
lawfully arrived at, the next stage is forthe Court to 


_pass an order that the compromise be recorded and it 


is only after this has-been done that the Court has 
power to pass a decrée in accordance with the-com- 
promise so far as it relates t@the suit. The omission 
to Goniply with ‘the requirements of the rule” goes to 
the root-of- the jurisdiction of the Court to passa 
decree in accordance ‘with the compromise. Pat 
SABITRI THAKURAIN v. F. A. Savi, 6 Pat. 108; A. I. R. e 
1927 Pat. 954." Cte OO OF. 


O. XXVII, r. 2—Suit. against Secretary of 
State—Vakalat. purporting to “bê by*Collector but 
signed by personal assistant, validity of. 

- A vakalat which purports.to be executed by the 
Collector in a suit in-which*he représents the Sec- 
retary of State for India, but which is signed by the 
Personal-Assistant to the’Collector who is authorised. 
by a Government order “to. sign and” verify plead- 
ings in suits by ar against’ the Secretary of Stete 
is not invalid or-‘ineffective. -Nb YETURI LAKSHMI 
NARAYANA V. SEORETARY OF STATE YOR “INDIA, 39-M..L, Ty 
112;-A,-L. R.-1928. Mad. 96. - - : l 84 
——— 0, XXX; red, 2. See.Q.-P. O., 1908, ©. XXI, 
- RR. 2, 13,15., >, es anr, enau 892 
———— O, XXX, rr, 1, 3. See-Hinpt Law . : 854° 
-——— 0. XXX, rr. 3, 4. See O. P. O. 1908, 0, 
AXI, R. 50 (2). gana Ei ; 7 305: 

— 0O.. XXX, rr. 3, 6—Suit against firm—Service’ 
-on partner—Appearance under protest—Procedure 
—Writien statement on. Wie esata own. behalf— 
“Issue as to membership when tobe tried: ~ >- "7 
. The effect of O. ANA, r.8 ofthe Oode of Civil 
Procedure, as affecting the proceedings” against. a 
firm, is that wheré a person’ who has been served as. 
a partner under r. 3 appears under protest; the service 
ón him as ‘service on the firm: is’ a_nullity. The, 
plaintiff should,. therefore, begin again and effect 
service upon the firm in accordance with r. 3, unless - 
it ‘has already been otherwise effected, as for instance, 
by service on some other person asa partner who has 
not -entered appearance’ under ‘protest. : ° 
- A person who has been served asa partner under 
O. XXX, r. 3, Civil Procedure-Code, and. entered ap- 
pearance under protest, is not entitled to filea written 
statement on his own behalf denying that he is a 
partner. --- 7 > A, 4 
- Obiter.—Where a dafendant enters appearance 
under protest denying that he is a member of ‘the’ 
firm, the issue whether he “isa member or not can 
only be determined after judgment. C INTERNATIONAL 
OonTINENTAL CAOUT@HOUO Compaanig V: MEHTA &'Co: ` 
31 O. W. N. 1004; A-I. R. 1927 Cal. 758; 54 O. aa e 

a $ g e . š “ 5 4 
————--6. XXXII, rf. 3, 4—Sutt afainst minor 

Guardian ad litem,: appointment of= Notice -ta. ` 

guardian and minor, -duty. of Court. to issue—s 

Omission to serve notice on minor, effect ofeNoticg 

e . ` j e TA 








* 
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` to guardian appointed by Foreign Court, whether 
necessary-—Iix parte decree against minor—Absence 
of prejudice—Decree, whether liable to be set aside. 
. The fact that notice of appointment of a guardian 
ad litem is not given to the.minor is. a mere 
irregularity and not an illegality, if the minor has 
been properly represented in the*suit. 
' In’a suit against a minor instituied ina Court of 
British India omission to serve notice of appointment 


° of guardian ona guardian appointed .by a Foreign 


"OO. VII, r 11 of the Code, 


Oourt; with respect to properties situate in that State . 


is not an illegality but is at the most a mere irregular- 
ity. oe 
An ex parte decree passed against a minor should 
not be set aside on the mere ground that! the minor 
was not represented by a guardian ad litem at the’ 
hearing where his interests have not been prejudiced 
by such non-representation. 

It*is obligatory on the Court that no order should 
be made appointing a guardian ad litem unless and 
until’ the necessary notices under O. XXXII, r. 3 have 


been given. B ARAMITA LissoA De Souza Guipo v. 


> AvpiTHRAO WAGHOJI Rase, .29 Bom L. R. 1857; A. I. 


R. 1927 Bom. 613 Š 537 


O. XXXII, r.3 (4)—Guardian ad litem— 
Appointment—Notice to minor and natural guardian, 
necessity of—Non-service of notice. effect of— 
Decree, when can be set aside for fraud: 

A decree cannot be set aside for fraud at the 
instance of a minor merely because the Court is 
of opinion that the facts were not correctly placed 
before the Court by the party who obtained the 
d@cree or that the decree is erroneous, or ‘that there 
was Non-service of the noticas 
O. XXXII, r. 3, ol. (4), Civil Procedure'Code: nor 
would the fact that the guardian appointed by the 
Court did not take proper steps to defend the suit 
be sufficient for the purpose unless there is evi« 
dence showing that the non-service of notice or the 
appointment of the guardian was brought about 
intentionally or wilfully by the opposite party in 
order to prevent the defendant in the former case 
from having his case properly represented before tha 
Oourt, Soe 

he question whether in appointing a guardian 

‘ad litem, the provisions of el. (4) of r..3 of O. XXXII, 


——_ 





Civil Procedure Code, were properly complied with ‘or - 


not is a question of fact, and where the validity of the’ 
appointment of a guardian is challenged, it is the 
duty ofthe Court to record clear and proper finde 
ings as to whether the said provisions have been 
complied with. GC BEPIN OHANDRA Das », MENAJADDI, 
460, L. J. 287; A, I, R. 1927 Cal. 865 199 


O. XXXII, r. 1—Application to sue in 
forma - pauperis—Rejecticn —Revision—Dismissal 
of suit during pendency of revision—Jurisdiction 
of Revisianal Court, whether taken away—Inquiry 
into pauperism, scope of—Righteousness of claim 
whether can be inquired into— Possessed of. means;' 
Up a a right iw joint family property, 
effect of. - 4 
The jurisdiction of a High Court to revise an order 

rejecting an application for leave to sue in forma 
pauperis is not taken away by af irregular disposal 
Qf the suit itself Dy an order which amounts n3ither 
toa decree-within the meaning of s. 2 ofthe Civil 


Procedure Cod8 nor an order -rejecting a plaint under 
hor q decision under 





Q. XVI, 1-3 of fhe Code, 
b 
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eo 988 
. kn e f . 
Civi Procedure Code—1908—ċontd, 

Ap application for revision of an interlocutory*order 


dismissing an application: for permissipn to gue in 
forga pauperis is entertainakle. os 


-In an enquiry into pauperism under O. XXXIII, A 


r. 1, Civil Procedure Code, the Court must not cgn- 
sider the righteousness or otherwise of the claim put 
forward but must address itsglf to the-decisian’ of the 
question as to whether the applicant before it is or ig 
not possessed of means gto pay the requisite Court« 
ee. , . 
. The fact that an applicant for leave . 16 sy In 
forma pauperis is jointly interested in the property 
held by his father mereby shows thatthe applicant 
is entitled to such property and not that he ig 
‘possessed of means’ within the meaning of O. 
KAKI, r. 1 and, thérefore, is not a sufficient ground 
for dismissing his application. N Kisan , Mangar, 10 
N. L. J. 177; A:I. R. 1928 Nag, 24 30 


——— 0. XXXIII, r. 10—Suit in forma pauperis— 

Costs—Discretion of Court, | E 
: Order XXXIII, r.10 ofthe Oivil Procedure Code 
gives ample discretion to the Court in the matter of 
costs in a pauper suit and the Court has power under 
proper circumstances to order that thes defendant 
shall bear the whole of the Court-fees Jeviablé on-the 
plaint even though the plaintiff has succeeded only 
in part. O Rosini Kumar PAL v. Kusum Kamini Pat, 
82 CO. W.N, 48 
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< - O. XXXIV, r. 1. See O.-P. O., 1908, O. XXI ; 


“Rr, 103 i i 7 
——— 0. XXXVIII. See O.P, O., 1908, s. 145 540 
——— 0. XXXIX; r, 2. See CONTEMPT or SANI 


———— 0, XLI, r1, O. XLII r. 2 as amended by 

Notification ‘No. 188-G, 19th March, 1926—Second 
' appeal—Copy of order of trial Court disposing of 
` preliminary points; necessity of—Power of High 

Court to dispense with such copy. 

- An interlocutory order disposing of certain prea 
liminary issuesin a case isa part of the judgment 
of the Court and acopy of the same should also ba 
filed with a memorandum of second appeal. 

The Lahore High Court, however, is competent to diga 
pense with such‘a copy-under O. XLII, r. 2, -Civil Pros 
cedure Code, as amended by Punjab Government 
Notification No. 138-G¥: dated 19th March, 1996; 
Such-a power should ordinarily be exercised at the 
first hearing. LJotr Ram v. HARBAKHSH SINGH, 9 Lah, 
L. J. 398; A. I. R. 1928 Lah. 60 653 


———- O, XLI, r. 23—Remanding judgment—Ad- 
judication of rights with regard to some mattera 

— Finding, whether decree and appealable, 

If a finding in a remanding judgment adjudi? 
cates the rights of the parties in regard to any 
matters in controversy between the parties it has all 
the force of a decree and is appealable as such. N 
- HARPRASAD V. CHHADAMI | = 567 
O. XLI, r. 26—Objections to findings ön 
`pemand—Court-fee, whether leviable—Court Fees 
Act (VII of 1870), e. 6, Sch. II, Art. I (d) and s, 19. 





A memorandum of objection filed’ under O, XLI, 


r. 26 of the Civil Procedure Code is" not liable to the 
payment of Uourt-fee. Pat DAMODAR PRASAD y. 
Masupan SINGH, A, I. R. 1928 Pat. 85 108 


O. XLI, r. 27—Incorrect certified cBpy 
admitted in evidence—Appell€te Court admitting 
another certified copy—Incorrectness of copy— 

. Sufficient cause for additional evidence, : 





id 
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Where a certified copy of a deposition was filed 
by the plaintiff in support of his case and the District 
Judge in dealing with, the matter on appeal tgok 
into evidence anotherecertitied copy of that deposi- 
* tion which differed from the copy that had been 
produced by the plaintiff. at the trial and he also 
referred go the original "aye of the case and found 
that :the copy produced by the plaintiff was incorrect, 


and in secund appeal before, the High Court it was, 


ie, aa by the plaintiff that the District Judge 
era in “taking additional ewidence which was not 
covered by O. XLI, r. 27 of the Oivil Procedure 


Qode: e 

‘Held, that the District Judge could not be deemed 
to have taken any additional evidence inasmuch as 
the evidence taken in appeal was the same evidence, 
the only question being the corréctness of the copy 
that had bedh produced at the trial, and that even if 
it was additional evidence the incorrectness of the 
copy was certainly a sufficient cause for admitting 
- such evidence. Pat NAGINA SINGH v. RaMJANAM SINGH, 
A.I. R. 1928 Pat. 64 di 83 


- O. XLI, r. 33—Alternative prayers—Power 
of Appellate Court to grant alternative relief. 

In-a suit with alternative prayers, if the Appellate 
Court finds that the plaintiff is not entitled to the 
relief -which was awarded to him by the first Court, 
it is its duty to. grant, if the ‘findings justify, the 
other relief in order to‘adjust the rights of the 
parties in accordance with justice, equity and good 
wonscience. Order XLI, r. 33, of the Civil Procedure 
Oode is primarily intended for a contingency like this. 
O.Cuarv Bava Dasr v. Ninar Kumari Dasi, 46 O.L. J, 
247; A. I. R., 1827 Cal. 831 © e 600 
O. XLII, r. 2. See O. P. O., 1908, O. XLI, wi 

6 


saman O, XLII, r, 2—Second appeal—Copy of judge 

‘ment of first Court, necessity of. 
_ A memorandum of second appeal to the High 
Court must be accompanied by a copy of the judg- 








ment of the Court of first instance, and if the’latter -- 


is not presented till after the period of limitation has 
expired, the appeal should be rejected as barred by 
limitation inthe absence of sufficient cause to ex- 
plain the delay. L MATHRA v, RAM SINGH’ 689 
O. XLII, r; 2—Trial Court’ deciding pre- 
liminary issues first—Second appeal—Copy of 
reliminary order, whether should be: filed. 

here preliminary issues are decided in a case by 
a separate order before the hearing of the remaining 
issues, a memorandum of second appeal from the de- 
cree passed in the case should be accompanied not 
only by a copy of the final judgment passed in 
Zhe case but also by a copy of the order disposing of 
the preliminary issues. L BHIWANI COTTON SPINNING & 
Weaving MILL Oo. LTD, v. BISHEN SAHAI BHAGWAN 
Dass, 26 P. L. R. 537; A. I. R. 1928 Lah. 45 593 





nemi O, XLV, r. 7—Appeal to Privy | Council— ` 


‘Security for costs -Extension of time—Power of 
_ High Court-~No discretion to extend, time beyond 6 
weeka from certificate. - 
Under O. XLV, r. 7 of the Oivil Procedure Code 
the only discretion which the High Court has is to 
éxtend the period of 40 days from the date of, the 
- decree to a further period of 60-days and no dis- 
orétion is given to, axtend it beyond the period of 
6. weeks from the date of the grant of the certificate. 
_ Pat RAMANI RANJAN BliLAS WUPADHYA v, Durga DUTT, A, 
f, R. 1927 Pat, 330 i T o 
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Clvll Procedure Code—1908—conceld. 
e ʻ . 

— O. XLVII, r, 1—Error of law, whether ground 

for review—Error, meaning of. 

A review is allowgble where there is an error of 





law apparent onthe face of the record. R Ma HTa ' 


Yıv. Ma Pwa Unit, 5 R. 610; A. I. R.1928 Rang. 12 
71 


O. XLVIIe-r. 7—Applicaiion Jor review— 

Order not only granting re-hearing but setting aside 

previous order—Ultra vires—Appea l. 

A Court acts beyond its jurisdiction where, upon 
an application for reyiew it passes an order nct only 
granting a re-hearing but, also setting aside its pre- 
vious order; and appeal against such an order, in 
so far .as it sets aside the prior order, is not barred 
by O. XLVII, r. 7, Civil Procedure Code. G AKsHOY 
KUMAR BHATTACHARJEE V; ASHUTOSH BHATTACHABRJEE, A. 
1. R. 1928 Cal. 73 a 


——_——. Sch. Il, paras.e1, 15—Arbitratwn— 
Reference -pending suit—Signature of all parties to 
suit, whether necessary—Arbitrator chosen on 
account of knowledge of facts—Decision on personal 
enquiries, legality of. : - | ° 
‘he provision in para. lof Sch. II, Oiyil Procedure 

Code, requiring that an pplication for reference to 

arbitration ina pending suit should be in writing is 

merely directory and not mandatory, and an award 
is not illegal merely because the guardian ad litem of 

a minor party to the suit who was present in Court 

and who assented to an application for reference, did 

not sign the application for reference. 

Where a reference 
minor empowered the arbitrator to' pass an awa d 
after conducting an enquiry, or without conducting 
an enquiry, and it appeared that the arbitrator was 
chosen because he wasa relation known to both the 
parties and was more or less in possession of the 
facts of the case, and in the arbitration proceedings, 
the arbitrator ‘relied not only on his knowledge 
but algo on what he ascertained by oral enquiries: 

Held, that the methods adopted by the arbitrator 
were not objectionable under the circumstances. M 
GÜDIFOODI SUBBAYYA V., KOTTAPALLI ÑESHAYYA, A. -I. R., 
1928 Mad. 48 
Sch. Il, paras. 5, 8, 15—Arbitration— 


— 





Reference pending..ewit —Arbitrator fabricating: . 
e falee records— Power of. Court to revoke reference-*° 


- Grounds for revocation. 

- A Court has no” power 
arbitration made pending asuit on the ground that 
one of the arbitrators is fabricating false records. 

A Court acting under Sch. IL of the Civil Pro- 
cedure Code can revoke an arbitration only in the 
cases specified in paras. 5, 8 and 15 of that Schedule, 
M THoonaan V. CHINNA ALAGU Kupumaan, 39 M, L. T, 
195; A. L R. 1927 Mad, 910; (1927) M. W. N. 921 92 


Commisslon—Commissioner's report, evidentiary 
value of. See EVIDENCE, MAP, 61 
agent—Liability for shortage of goods. See 
Contract Act, 1872, ss, 107, 119 613 


Companiés—Pleadings— Signature and verification 
—Afidavit of fitness to verify, necessity of— Civil 
. Procedure Code (Act V of 1908),0. VI, rr. 1h, 18, 
0. XXIX, r. W-Caleutta High Court Original 
Side kultes, Chap. V11, F, 12. , 4 f 
As regards every pleaaitgeon behalf of. a Company 
or Corporation the fitness to verify of the person 
purporlang'to verify it must be pro 


To the extent and in the, manner that itis neceg 





e. 
LA 


to arbitration on behalf of a” 


105 - 


to revokea reference to - 


ved by afhdavit. ` 
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sary as regardsa pleading filed'on behalf-ofa person 
other than a Corporation to establish that the 4 
signing itis duly authorised to do so, it is necessary 
in the case of a pleading filed on behalf of a Corpora- 
tion toestablish that the persen signing it is duly 
authorised to do so. © INTERNATIONAL CONTINENTAL 

- CAOUTOHOUE Compacniz v. Menta & Oo, 310. W.N. 
1030; A. 1. Fẹ. 1927 Cal. 780 j 568 


Share — Attachment of share—Subsequent: 
share against - 306 


resolution by Company setting off 
debt due by share-holder to Company, effect of. 
_ Under the rules of a limited Company, the Company 
had no lien in respect of fully paid-up shares of share- 
holders. 
ment obtained bya creditor of one such ‘share-holder 
ofa Company who owed a sum of money to the Oom- 


pany, the Company by a special resolution set off the” 


shares of the share-holder against the debt he owed 
to the Company : 
` Held, that before the 
no lien on the shares for its debt, and the attach- 
ment had the effect of preventing the Company from 
giving itself a lien over the shares with retrospective 
“ operation, and that the claim of the attaching credi- 
tor, therefore; prevailed against that of the Company. 
Where thera isan attachment by Court of a debt, 
the effect of which is to prevent the debtor paying the 
creditor and the creditor receiving from the debtor any 
money, a creditor has no right by any actof his to 
defeat the attachment by putting the property out of 


the reach of the attaching creditor, which right he did’ 


“ not have before the attachment. M UormBaTore BAZAR 
Bank, Lro. v. Unton BANK Lup., 26 L. W. 209; 39 M, 
La T, 196 .- 246 


Companies Act (VII of 1913), 8. 20—Artjcles of ` 
Association—Alteration of qualification of Directors 


~Special resolution, whether necessary—Articles 
contdining power to alter 
meeting, effect of. . 
AO 
Directors as laid dowa in its Articles of Association 


except by a special resolution, even though there is 


a clause in the Articles of Association that the. 


Company may in ganeral meeting from time to time 
increase or reduce the number of Directors or alter 
their qualifications. B NAVNITLAL OHABILDAS V. ScINDIA 
STga. Navigation Oo., Lrp,, 29 Bom. L. R. 1362; A. I. 
R. 1927 Bom. 609 eK 541 


——— §.163 (1)—Winding-up—Creditor’s notice of 


demand—Demand by Advocate of creditor, sufficiency | 
of—‘Under his hand,’ meaning, of—~Right to employ - 


ajents—Other evidence of inability to pay debts, 
whether can be yiven, 3 
_A demand by an Advocate acting under the instruc. 
tions of a creditor, is nota demand which satisfies: 
tha requirements of s. 163(1) of the Companies Act 
inasmuch asthe said provision requires a demand 
by a creditor ‘under his hand.’. 
Saction 163 of the Act merely provides when a 
Company is to. ba dsamed unable to pay its debts 
and according to that sectich, basides the ordinary 
modas of proving the inability of the Oompany, a 
spacial rule of evidencs is introduced, the effect of 
waich is, thatif ths notice proviged for by cl. (1) of 
B. 163 is given and dafault is made, then the Com- 
ny is coaclusivaly presamad to be unable to pay 
isa debts. But tt is ofan. to a patitioning creditor 


“Gyan though he fails to prove a valid demand under | 


w va 


3 
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os COrgpanles Act—conold, E 


erson | 


Subsequent to an attachment before judg- - 


‘attachment the Oompany had ' 


qualification in general. 


ompany cannot alter the qualification of its 
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: 
a 
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` 8. 163 (1) of the Companies Act, to prove by evidence 


jhag the Company is unable to pay its debts. : 
‘In order to make out that a right conferrêd by 
Statute is tobe exercised’ personally and not by an 


ageat thers must be something inthe Act, either _ 
by way of express enactment br nevessgry implica- ` 


tion which limits the Common Law right of gny 


person who is sui juris to appoint an agent to act on ` 


his behalf. R MANJEEBHAI Kyataw & CO., v. eJAMMAL ' 
Brotures & Oo. Lro., 5R. 483; A.I. R. 1927 Rang. 


Consideratlon—Passing of consideration, whethgs 
can be disputed by strdnger. 
It is well-established that the passing of considera- 


tion for a transfer canno®be challenged except by 


the parties to the transaction or by those who claim 
through those parties. Pat AKLI v. Daso, A. I. Ri 
1928 Pat. 44 i 63 


Constructlon of ancient documehAt—Contem: 
poraneous usage. 


x 534 ' 


In construing ancient documents, the settled rule : 


of law is to resort to contemporaneous usage to 


ascertain the meaning of the deed. O BINAIK. DAT v.. 


MOoOHAMALAD GHAFUR Kuan, 4 O. W.N, 770; A. LR, 
1927 Oudh 442 4 
Construction of deeds—Principles. e . 


96 - 


Although where itis possible to construe a docu-. 
ment in two different ways, the Court may accept . 


that construction which would make it valid, 


there is no rule of law that in construing a settle- - 


ment a Court should endeavour to find out how the 
settlement may be held to be valid and then to put. 
such a meaning to the words as would make -the 
settlement valid. The true rule of construction is 


to find out the intention -of the testator or settlor . 
from the expressions used in the document itself. 


and then to apply the law as to whether the intention 
so expressed is valid or not, O Ruxaya BANU v. NAZIRA . 
Banu, 32 O. W., N. 248. 
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Contempt of Court, abetment of—Jurisdiction of 


Mofussil Courts to punish abettors—Civil Procedure 


= 647 © 
Printed and written words. See ContraoT— . 


Code (Act V of 1908), 0. XXXIX, r, 2—Attachment, | 


when proper, T l 2 
Mofussil Courts of India have no jurisdiction to 


> 


commit for contempt persons who merely abet disa. 


obedience of an injunction. The powers of such 
Qourts are defined by O, XXXIX of the Code of. 
Civil Procedure, : - 

Olauss (3) of O. XXXIX, r, (2) is not intended to 
give power to Oourts to visit for contempt of Court 
persons against whom no order ig made or 
terms imposed, | - os 2 

The terms in which r. 2’ of O, XXXIX is ex4 
pressed ‘are misleading and ill-advised in that they: 


read as if the Court were obliged to order an attachs« 


ment of property and unless this is done cannot order 
imprisonment. i = 

Attachment is often an unsuitable form of punisha 
ment except in cases where a parson ordered to do 
somathing fails to do so and pressure has to. be 
employed to compel him to do so. OC Mawazzaar Att 
Kuan v. SHEBASH OHANDRA PARKASHI, 31 O. W, N: 814; 
A. L R. 1927 Oal. 598 348 


Contrasct—Contract to deliver goods by shipments— 
Government requisitioning shipss~Breach of contract 
~~ Liability for damageseImpossibility—Doctring of 


088 


aie l . . 
Contract—contd. ° 


frustration—Tmplied term of edntract—Contract Act 
(IX of 1872), s. 56. . ; ' 


. ;The defendants contragted to deliver a 


t Karachi to 
the plaintiffs Java Sugar of July, 


August and 


eSeptember shipments .in 1917 The British Govern-- 


mert requisitioned the shjps available for shipping 
at Java with the result {hat no ships left Java for 
Karachi during the months of July, August and 
September in 1917,and the defendants were unable 
A their part of the contract. Ina suit for 
datages. fèr breach of contracé: © 

_Held, that the real contract which the parties mad 
-was onthe basis of there being a regular service of 
shipsand that the defendants were not liable for 
damages for breach of the contract. i 

‘Per Tyabji, A. J. C.—Section 56 of the Contract Act 
a kin E a contract may be void under its 
provisions- aMd yetcompensation may be payable by 
the person who is unable to perform it.whether the 
impediment’ is impossibility or ‘unlawfulness, and 
whether ‘the impediment existed at the time of the 
contract, or supervened. 

The question whether compensation is payable or 


not depends not merely on (2) whether it can in an. 


abstract-masner be said that the act agreed to be 
done is impossible (in itself) or unlawful, but upon 
(it) the knowledge as to the act being impossible or 
. unlawful; as well as the promisor using reasonable 
diligence in obtaining that knowledge; but this 
knowledge or absence of diligence must be coupled 
with, (itt) the want of knowledge on the part of the 
promises; and finally it depends also upon (iv) 
whether the promisor could have prevented that 
event. which renders the act unlawful; in particular 
if the promisor. knew or with reasonable diligence 
might have known and the promisee did not know 
that the act promised to be 


must be made. 

The real question that must be considered, when 
it has tobe determined whether s. 56 is applicable 
or’ not in any suit, except where the contract: is 
sought to be specifically enforced, is not whether the 
contract was or: became void,:, but whether the - pro- 
misor hag to make compepsatign- for non-performance, 

‘Tos substance of s. 56, Contract Act, (viz., the pay- 
ment of compensation being excused) can only apply 
when there is no contract to thecontrary. S HUSSAIN- 
pHoy Karimi v, HARIDAS, A. I, R. 1928 Sind21 319 


Sale of goods —Defaulting purchaser, whether 
entitled to refund of earnest money. 
A plaintiff who has entered into a contract 


iy z . 





for the 


urchase of goods .and has made a deposit by way of. 


arnest money and then refuses to purchase, is not 


entitled to recover the earnest money. O` NADIAR . 


OHAND GUIN v. SATISH OHENDRA SUKUL 612 


Sale of goods—Late shipment—-Ulause in 
` indent requiring reply within three days, effect of — 
Failure to reply~Automatic rescission of contract 
—Damages—Market of per- 

f A aa : 
- The defendant agreed to sell tothe plaintif at 
Delhi certain goods which had to be imported from 
gland. The indent contained the usual clause that 

‘the purchaser ‘on receiving information from the 
‘seller that there wil] be a late:shipment will either 
gancel the ee or extend time for their delivery as 


ay sult him hest and that he shell have three 





value—Due date 


'. `, INDIAN casts. e 


. & 
Contract—coneid. |. _-* . 


done was (or semble. 
would become) impossible or unlawful,. compensation - 


, Contraot Act (IX of 1 872), 


827 


days’ time within which to make hischoice. It was 
also provided that if an election was not made within 
three daysit will be understood that the contract is 
rescinded. The defendant on receiving information 
from the importer that the shipments will be late 


wrote to the plaintiff to take early action without . 


mentioning the threg days allowed by tRe contract. 
The plaintiff did not reply till after 8 days: _ 
Held, that the contract was automatically. cancelled, 
e by the failure of the plaintiff to reply within three days 
under the terms of the contract, and that in any cuse, 
the plaintiff could not be held under the’ circum- 
stances to have replied even within a reasonable time. 
Held, further, that the due date for the performance 
of the contract was the date which was inthe contem- 
plation of the parties at the time when the contract wes 
entered into and not the date to which, owing to 
circumstances beyond the control of the parties the 
actual performance had necess#rily to be postponed: 
without any express agreement betwéen the parties. 
L Prac DAS-BUDH Sen v, MUNNI Lat, A. IL. R. 1927 Lah. 


557 906 


Sale of goods—Printed and written terms— 


Inconsistencies—Written derms, importance of —Non- 


delivery of goods—Action for damages— Delay in 


arrival of goods through war,whether good defence— 
Conditional contract—Burden of proof of condition 
—Descriptionand condition, difference between— 
Damages, measure of—Gopods arriving late—Market 
rate, whether to be calculated on due date or date of 
actual arrival i 
Itisa well-recognized principle of construction of 
documents that when a contractis both in writin% 
and in print, the part which isin writing will be 
operative as against the part which is in print if 
there is an inconsistency between the two, - 
Although the fact that there was delay in the 
arrival of goods owing to war conditions may with 
success be pleaded in defence of a claim for delay 
in making delivery, yet it is not a good defence toa 
suit for non-delivery of goods which actually arrived. 
The due date of the performance of a contract is 
the date which was in the contemplation of the 
parties at the time when the contract was entered 
into and not the, date to which, owing to circums 
stances beyond the:control of either party, the actual 
performance’ had necégsarily to be postponed but 
without any express agreement between the parties. 
A contract for sale of goods is not cancelled ipso 
facto by the fact that the goods contracted for did not 
arrive on the due date owing to war conditions. 
A party who alleges that a contract is conditional 
on the happening of a certain contingency must 


unequivocal evidence. = 
_ Where a contract contained a postscript: “Patterns 
and invoices as received shall be made over to you, 
We have purchaséd the goods from S. S:" 
Held, that the latter partion of: the postscript waa 
merely a description of the goods contracted for, 
and could not be s@ read as to mean that 
the sellers would be absolved from their contract to 
supply if S. S. did not deliver the goods to them or 
that they would be liable to supply only if 6,6, 
delivered the goods%o them. L GANESHI LAL-KUNDAN 
Lat v. DEBI SAHAI-GULZARI Mut, A. È R. 1927 Lah. 4p 


° : 265 


s. 2—Pramise 


h j : A witho 
consideration by agent, enforcenbility af, . “i 


prove the existence of such a condition by clear and 


. = YA, 103] z 2 
Contract Act—contd, 


A promise which is, unemforceable -against . the 

. principal ‘cannot be enforced against the agent A 

promise by an agent, which is wholly without con- 

sideration, gannot, therefore, be enforced against the 
t . ' a . 

agent personally or against his principal. M UHITTURI 

SRIRAMULU V. SOMISETTI LaksHMINARAYANA 214 


S. .15—Coercion—Principal and agent— 
Termination of agency—Agent refusing to hand 


over charge unless released from liabilities —Risk - 
- promisor should not be s@parately liable and itis not 


of stoppage of business and serious loss to principal 


~~Hzecution of release deed—Coercion—Subsequent 


ratification. zs 
A Nattukotti Ohetti in the Ramnad District was 
carryingon money-lending business at Singapore by 
an agent who was in possession of the documenta, 
aecount-books and cash belonging to the principal. 
The principal terminated the agency but the agent 
refused to hand over charge to the newly appointed 
agent unless the latter executed on behalfof the 
rincipal a release of all.his claims in respect of 
is agency.» There was risk uf stoppage of the 
business which was likely to cause heavy loss to the 
principal and the principal thereupon got his new 
agent to execute a release deed as requirad, and 
subsequently, inorder to get a transfer of certain 
deeds from the agent in favour of thenew agent, 
authorised his Counsel to acknowledge in Court that 
, the relense deed was in full force and effect: a0 
Held, that the release deed was obtained by coercion 
and was voidable at the instance of the principal but 
that the subsequent conduct of the principal 
amounted to a ratification of the transaction, which, 
therefore, became valid. MS. P.M. MUTHIAH (OHETTI 
v. Murau K. R A R. KARUPPAN Onetrr, 39 M.L. T. 
210; 26 L. W. 465; 53 M. L. J. 606; A. I. R.1927 
Mad. 852; 50 M. 786 ; 5 


~ 5, 32:—Specific Relief Act (I of 1877), 58. 
9, 2? (b)—Bombay Land Revenue Code (V of 
1879), 3. 738-A-—Agreement to sell land held on 
restricted tenwre—Performance contingent on 
sanction of Revenue Authorities being obtained— 
Failure to obtain sanction—Suit for specific -per- 
formance or damages, mtintainability of— 
Sanstion, operation and scope of. 

A contracted’ to sell agricultural land held ona 
restricted tenureto B and subsequently entered into 
another contract with C to sell itto him. A applied 
for and obtained sanction of the Revenue Authorities 
under s. 73-A of the Bombay Land Revenue Code to 
sell the land to C and- actually conveyed it to C who 
took possession of it. B alleging that he had beenin 

. possession and that he had been forcibly dispossessed 

without due course of law filed a suit against A and 

‘C for recovery of possession of the land under s. 9 of 

the Specific Relief Act and filed another suit, inter 

alia, for specific performance of the agreement to 
fell the land to him or in the alternative for 
damages for ‘breach of contract : a ast 

Held, (1) that the effect of the sanction of Collector 
accorded under s. 73-A of the Bombay Land Revenue 

Oode was only to authorize a- particular transfer and 

that if did not alter the character of restricted tenure 

impressed upon the land completely so as to render 
it transferable atevill; © , | 

(2) that the contract in favour of B being one con- 
tingent upon the gequisite sanction of the Collector 
being obtained under s. 73 of the Bombay Land 

Revenus Code was not a completed contract at any 

time and could neither be specifically enforced against 


e a a” 
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 „———— $9, 59 to 61. See BENGAL LAND. Bata 
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Contract Apt—centé. 


. A e k 4 
Aé@r C, nor give rise to an®aption for damages for, 


- breach of contract against A.--8 Isuate Kean MIR? 


735- 


~ 8, 43—Joint promdsors—Suit aginst some . 
alone—Burden of proof of separate liability. ; 

- Under .s. 43 of the Contract. Act, . before ‘a 

deféndant can resist a suit on the ground éhat on@Bf 

his co-promisors hag Rot been impleaded, he@muat ' 

show that there was a definite contract that each 


AZAMKHAN V OFFIOIAL REOBIVER .- i 


necessary, before a joint promisor can be separately 

sued, to find that he had made the promise separately 

tothe promises. Pat RAGHUNATH Das P PA 
“ r = . “48 


—— S, 45, 4 
See C. P. 0.,1908, O. XXI, r. 50 (2) 305. 
See MORTGAGE i "751 


S, “45—Two brokers employed in one. 
transaction—Brokerage, suit for, by one alone, 
whether maintainable—Non-joinder—Dismissal of 
suit. , 7 i ` e x s 
Where brokerage is due to two brokers jointly in 


- regpect of the same contract and one of them only 


geeks to recover his own share thereof, which has 
been specifically mentioned ‘in the agreement relating 
tothe said contract, the other must either formally 


join as co-plaintiff or be joined as a defendant and 


in the absence of such joinder, the suit is not pro» 
perly constituted and must be dismissed. § 
MaNGHANMAL MATANOMAL V. PAHLAJRAI, A. I.. R 1928 
Sind 16 P 544 
6. 56. See CONTRAOT 319 
. Bares-AcrT, 1859, s. 8 
-3 74, 

See EUND - 796 

See LANDLORD AND TENANT | | . 

s.74—Interest—Penal stipulation—Award. 

of reasonable compensation—Principles, a 

The governing provision in the matter of allowing 
interest in cases where a stipulation about interest: is 
penal is’ s. 74 of the Contract Act and what the Court 
has to dois to see that reasonable compensation not 
exceeding the penalty stipulated for or up to that 
amount ‘should be given. Hach case, however, hag 
to be judged on its own merits and no hard and fast 
rule can be laid down as regards the quantum of 
interest tobe allowed in such cases. N BEHARILAL 
V. ASARAM a ; 477 
s, 74—Interest—Stipulation to pay interest» 

at certain rate or at lower rate if paid in 

advance—Higher rate, whether penal. 

A stipulation to pay interest at a certain rate 
cannot be held to be penal merely because the debtor 
is given the option of a lower rate if the interest is 
paid every month in advance. R  ÅDMINISTRATĜR 
‘GRNERAL OF Burma v. M. E. MoOLLA, 9 R. 573; A.I- R. 
1928 Rang. 19- l 592 


s. 74—Penally—Agreement to pay debt in- 
instalments—Stipulation for payment of whole debte 
in-case of default of instalment, whether constitutes 
penalty. . = — we oe 
Where a debt found due and payable in presenti 

is agreed to be paid in instalments, a stipulation.that 

the whole amount due should be paid on default .of 
paymenfof any instalment is not in the nature ofa 
penalty within the meaning ofs.74 ofthe Contract 


Act. 
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Copyright Act (XX of 1847), 88. 14,18—Copy» 
right Act (III of 2914), 8. 7--Omission to register 
under gs. 14 of Act of 1847, whether debars 
prosecution for infringement of copyright under 
Act III of 19j4—Criminal Procedwre Code (Act 
V of 1898), s. 489—Acquittal on erroneous view of 
law- Revision—-Interference. 3 

_ Failure to pay the registration charges under, 

: ag, l4 and 18 of the Copyright Act XX of 1847 does 
not deprive a person of his copyright altogether. 
It is only the right to sue under that Act.that is pro- 

_ hibited if the registration fee has not been paid. 

Omission to register under the Copyright Act XX 
eof 1847 doesnot bar the institution of proceedings 
under the later Oopyright Act of 1914. 


084 
, Contract Act—concid, |. B A 


| 4 ~ 
“Wo constitute a penalty under s. 74 of the Contract 
. Actin the case ofa contract to pay a specified sum | 
-of money, the sum named as payable on breach must ' 
` be asum in excess of the principal sum due under the 
eontract. M Venna TATA v KakaRLA GANGAYYA 
997) M, W. N. 587; 26 L. WW. 453; 53 M L. J. 562° 
| A, &R. 1927 Mad. 965 ° ' 789 


=m §8, 107, 119—Sale of goods—More goods 
-` gent than ordered for—Aeceptance by purchaser 
` aubject to quality—Suit for price of goods— Plea 
of larger quantity having been sent, whether good 
—Estoppel—Re-sale—Notice of date of re-sale, 


whether Mecessary—Proclamation, whether necessary 
_—Shortage—Burden of proof-—Commission Agent— 
Liability for shortage. 


Tn all cases of sale of goods where the goods 
‘ordered are sent with goods not ordered, under 
a, 119 of the Contract Act the buyer may refuse 
to accept any of the goods so sent if there is risk 
or troubi@in separating the goods ordered from the 
‘goods not ordered. But, where the goods have been 
expressly accepted subject to their being of the proper 
kind, the purchaser is estopped from subsequently 
‘refusing the goods or justifying the refusal in an 
‘action by the vendor for the price of goods on the 
ground that they were more in quantity than order- 
ed. 
' n a sale of goods where the property in the 
goods has passed to the purchaser and” the `pur- 
‘chaser fails to take or pay for them, the vendor 
ig entitled toreeover the contract price of the goods 
minus the price realised on re-sale. In such a case, 
the notice of re-sale under s. 107, Contract —Act, 
need not mention the date of re-sale nor is any sale 
proclamation required. 

In a case where there is no conduct 
of the purchaser amounting to accepting the goods 
without any objection as to measurement, the burden 
‘tg on the vendor to show that he sent the goods 
of the proper measurement and there was-no short- 
age. But where the purchaser without suggesting 
that-there was shortage in the goods sent accepts 
the ‘goods subject-to theonly condition that they 
should be of the proper quality, the burden cannot 
‘be thrown on the vendor of showing that ‘there was 
no shortage at the time of despatch. 

Where a Commission agent 
by rail to the address of the purchaser, the title 
* passes to the purchaser when the goods are con- 
signed to the railway and the commission agent is 
not liable for loss due to subsequent shortage. M 
Dokatsami MUDALTAR v. SuBBANNA CHETTIAR, (1927) M. 
W. N. 549; A, IL R. 1927 Mad. 880 613 

Tobia 


eae 3.1 28, See LIMITATION ‘Act, 1908, Son. I, 
ART, 132 16 


s, 178—Pledge in criminal breach of trusi— 
Pledgee acting bona fide—Validity of pledge. 

w A pledge of moveable property by a person who 
‘has been entrusted with the possession of the same, 
is valid against the true owner if the pledgee has 
acted in good fgith, even though in making the 
pledge the pawnor has committed a criminal breach 
of trust against the true owner. R Suswe Wa wv. O. I 
Menta, 5 R. 553, A.L R. 1927 Rang. 322; 280r. L. J. 
932 452 


s, 263. See O. P. O., 1908, O. XXI, RR. 2, 13, 
l5 > © MH 892 








- of acquittal must be 


on the part: 


despatches goods l 


Where on a prosecution for infringement of copy- 
right under s. 7 of Act Illeof 1914, the Oouxt ac- 
quitted the accused holding that on account of non- 
payment of registration charges under s. 18 of Act 3X 
of 1847 which was in force at the time ofthe fest 


issue of the book, there was no copyright in the book :, 


Held, that since the Court had proceeded on a 


wrong view of the law, And the matter was of great 


importance to the petitioner in his position as author 
of the book, whichif the judgment’ stood would be 
pirated by another who would secure the gains that 
ought legitimately to go to the petitioner, the order 
set aside. M VENKATRAO v., 
PapMANABHA Ragu, 53 M. L.J. 529; 26 L.W. 489; 
(1927) M. W. N. 772: 39 M. L. T, 328; A.I. R. 1927 
Mad, 981; 28 Or. L. J. 957 669 


Copyright Act (IIN of 1914),5. 7. See COPYRIGAT 
AoT, 1847, ss. 14, 18 669 
Co-sharers—Co-sharer -in exclusive possession of 
specific plots—Right to remain in such possession— 
Interference by other co-sharers—Suit for possession, 
maintainability .of—Presumption asto nature of 
possession. 

A co-sharer who has, by some arrangement with 
the other co-sharers, been allowed totake possession of 
and cultivate separate plots, is entitled to remein 
in possession thereof without interference by the 
other co-sharers. 

A co-sharer in possession of specific plots must be 
presumed to be in sueh possession by reason of his 
proprietary right. O THAKUR SINGH v. NANHUN SINGH, 
80. L. J. 231 270 

Execution sale of interest of. co-sharer— 

Purchaser's remedy—Suit for partition, See O. P. O., 

1908, 5. 47 414 


Joint khewat—Co-sharer: in possession of 
excess land, whether acquires title by adverse pos- 
session. 

A and B were -two co-sharers entitled to 9 biswas 
each in a joint khewat khata of 18 biswas. A was 
in actual possession of 13 biswas and B was in pos- 
session of only 5 biswas. Ina suit by B for profits, A 
contended that he hgd acquired title to 13 biswas 
by adverse possession: 

"Held, that by being in possession of 5 -biswas.B 
was in possession of the khewat and there could be 


no adverse possession by A of Bs share in 
the khewat. A GANGASAHAI v. NIHAL SINGH, L. R. 8 
A. 254 Rev. ®» °C BB 


LI = s 
= Joint land—Rights of co-sharers inter se— 
Possession of one co-sharer of piece of joint land 
for long time without hindrance by other co-sharers 
—Mortgagee of such land, whether can be ejected— 
-- Partition. Se ae E 
One co-sharer bas no right to appropriate to him- 


- 


en Yolel05] 0” 


Co-sharers—concld. j 

self a specific portion of the common land and to ex- 

clude his co-sharers from all u8s and enjoyment of 

the same without a lawful partition. But where a 
erson has been in possession of a piece of joint 
nd for a lo&g time without any let or hindrance 

by the other co-sharers, the latterhave no right to 

eject him or his transferee or to disturb his possese 
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Counsel and ollent—conold. . 


. 1. A Counsel has suthority to. make admissions’ in 
Cowt on behalf of his clint on matters: of fact 
relevant tothe issues in the ase in which he is 
engaged. Admissions on questions of law would: not 


hind the client. i 
2, A Counsel has authority to confess judgment, 
‘withdraw or compromise, orreferto arbitration the- 


ekion or enjoyment otherwise than by seeking parti- eguit in which he is instrected if his doing so is for 


tion. Such a co-sharer or his transferee is entitled t6 
continue insuch possession so long as such user doas 
not interfere with the use by other co-sharers of what 
is in their possession. O JALALUDDIN Kuan v. RAMPAL, 
40. W. N.871; A. I. R. 1927 Oudh 467 359 





entire rent. 

A decree for the wholeeamount of rent can be passed 
against one of several co-tenants. Pat RAGHUNATH 

AS v. BALESHWAR PRASAD si 484 
—e——— Suit by Lambardar for theka money —Duty 
eof Lambardar to hold rents for benefit of owners. 

A Lambardar is entitléd to realise rents from 
thekadars but he realises them not in his personal 


capacity but as a Lambardar and must hold them for’ 


the benefit of the co-parcenary body owning the 


~ villages. O Pararay KURR v. Japunata BAKHSH SINGH, 


4 O. W. N. 1012, A. L R. 1927 Oudh 517 161 


Costs—Solicitor's lien—Common law lien, nature of 
—English Law, applicability of, to India--Power of 
Court to enforce lien—Attachment of decree by 
ereditor of client—Lien, whether extinguished— 
Notice of Solicitor's lien, inference of—Funds paid 
over to creditor's sutt—Solicitor’s right to follow 
funds. 

The Solicitor's lien in the High Courts of India ig 
governed exclusively by the law as it existed in the 
English’ Oourts prior to the passing of the Solicitors 
Act, 1860. The rule at common law that a Solicitor 
is entitled to a lien for his costs on property recover- 
ed or preserved by his exertions is applicable to India, 

By virtue of his lien a Solicitor is entitled to ask 
for the intervention of the Court for its protection 
whenever he finds after recovering or preserving the 
property for the client, that there is a probability of 

is being deprived of his costs. i 

Where a party attaches a decree which directs costs 
to the plaintiff, he has notice by that very fact that 
the plaintiff's Solicitors may be entitled to an attorney's 
lien on that fund for the amount oftheir costs. 

A person attathing a decree whether for a sum of 
money or for costs attaches it subject tothe lien of 
the Solicitor by whoss efforts the decree has been 
obtained. 

The fact that funds recovered through the exertions 
of a Solicitor have been paid into another suit with- 
out notice to the Solicitor, will not in any way inter- 
fere with the right of the Solicitor to enforce his-lien, 
B Traps: DAYABdAL & Oo. v. JETHA Devat & Oo, 29 
Bom. L. R. 1196; A. I. R. 192% Bom. 512; 51 B. 855 


383 
"———— Suit in forma pauperis. See O. P. O., 1918, 
O XXXIIL rR. 10 `. ' 725 


Co-tenant—Ouster—Liability foe mesne profits. See 
e LIMITATION Act, £908, Sog. I, ART. 120 777 


Counsel and slient—Power of Counsel to make 
admissions binding on client. 
On the questiost of power of Counsel to make admis- 
sions on bshalf of clients the following. propositions 
are dedugible-from the authorities; -e `= 


Rent-suit—Liability of each co-tenant for" 


into ths shape of a stam 


hig client's advantage or benefit, even though he hae 
no express authority froh his client. a 

3. A Counsel cannot without express authority 
agree to compromise orr&ferto arbitration matters 
unconnected with the subject-matter of thė suit in 


. which he is instructed. 


“4, Where inthe course ofa suit a Counsel makes 
an admission as toa collateral matter, omgives up a 
doubtful claim which isnot a subject-matter of: the 
suit, there is a presumption that the Oounsel acta 
under instructions if the admission or the giving up 
of the doubtful claim is for the benefit of the client. 

5. Itisa question of fact in each case whether 
the Counsel acts under instructions when he cam- 
promises or refers to arbitration matters not involved 
in the suit and the Court on a consideratiĝn of the 

robabilities and the circumstances of the case- can 

nd that the Counsel acted on instructions even 
though there is no direct evidence on the poiat.. `` 

6. A Counsel has no power to makean admission 
in, or compromise or refer to arbitration a suit if” 
he is instructed not to doso, without express autho- 
rity from his client. MS. P. M. MUTHIAH (OHRTTI v. 
Moray K. R. A. R. Kanoppan Ounerti, 39 M. L T., 240; 
26 L. W. 465; 53 M. L. J. 606; A. I, R. 1927 Mad. 852; 
50 M. 786 : l 5 
Court-fees—Dismissal of appeal for failure to 

deposit deficit Court-fee—Fee paid, whether can be 

refunded~Amount paid as Court-fee not converted 
into stamp, effect of—Registrar's power to order 
deposit of money for case being tried. 

There is no provision for refunding a Oourt-fee 
which has been deposited with a memorandum of 
appeal, or during the hearing of the appeal, when 
the appeal is dismissed on the ground that a deficit 
in Oourt-fee ordered tobe paid has not been paid, 
andit makes no difference whatever that the sum 
deposited in Oourt as a Court-fee was not converted 

The Registrar of a High Court has no power to 
direct an appellant to deposit any sum of money in 
Court as a condition precedent to having his case 
tried. Pat JANAK PRASAD v, ASKARAN PRASAD, 6 Pat. 
602; A. I. R. 1928 Pat. 29 742, 
————- Rejection of plaint for non-payment of 

Court-fes—Procedure. See O. P. O., 1908, Oras 

R, 11 < - l 


Second appeal dismissed as incompetent— 
Appellant, whether entitled to refund of Court fee— 
Wrong advice by Stamp Reporter, effect of —Inherent 
power of Court to order refund of Court-fee. - 
Where a second appeal is dismissed on the ground 

that no sacond appeal lay from the decision appeal- 
ed against, the appellant cannot claim a refund of: 
the Oourt-fee paid by him - merely because the 
Stamp Reporter advised him when-he was about to 
file tha appeal that his apveal was not an appeal 
from an order but an app2al from a decree and 
should ba stamped accordingly: nor is he entitled to 
a refun" bacauss ths appeal could have been treated 
as an application for revision - 2s 


a 
086 
Oouct-fees—coneld, i . 


' 


A Court Was no inherent power to order a refund of 
Court-fee in such a case? Pat Jacprsy OHOWRHUMY v. 
e RADHA Duneyv,6 Pat. 599; A. I. R.1928 Pat. 35 


Ld 
Court Fees Act (Vil of 1870), 8, 5. See O.P. O., 

1908, ©. XLI, R. 56 « . ee “108 
S, 5— Suit on Original Side of High’ Court 

—-Court-fees—-Taxing 
mathe degision of the Taxing Officer under s.5 of 
the Wourt Fees Act of 1870 % final and cannot be 
reviewed and the Court has no power whatever to 
interfera with his decision. ® M SWAMINATHA AYYAR 7, 
GorUSWAMI MUDALIAR, 26 L. W. 378; 53 M. L. J.457: 








740: 


Ofiger's decision, finality of.e 


INDIAN CASHS, S 


'. 
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Court Fees Actconcld. 


cover not only a case where the plaintiff claims a 
certain fraction of a *Survey Number but also where 
he-claims:a certain definite area within the Survey 
Number, 

In a suit for lang, trees standing thereon need not 
be separately valued. M Supramanta AYYAR v. V. RAMA 
Tyer, A. I. R. 1927 Mad. 1002, 54 M. L. J. 67 881 


_Cours-fee. | 

An order assessing Court-fees is notappealable. | 
Usaaaar SINGH v. SOHAN Sinau, 26 P. L. R.'163 610. 
8.90. See O. P. O., 1908, O. XLI, vr. 56 108 





A. I. R. 1927 Mad. 940 119 .————- Sch. |, jaka aa E, popa 
: TEE - ' paid on memorandum of appeal—Amount decree 
8.7 IV (a). V (6)—Madras Court Fees (A mend- in excess of amount claimed—Additional Court- 


ment) Ac®(V of 1922), 3. 7, Sch. Il, Arts. 17-B— 
Suit to eet aside decree for immoveable property 
—Ascertainment of value—Market value or 
statutory value under s. ?, cl. (v)—Suit by reversioner 
to set aside decree against widow and reversioner— 
Valuation. 

In a suit to set aside a decree for immoveable 
property, the subject-matter of the decree is the 
immoveable property inthe suit; and for purposes 
of valuation for Court-fees the statutory value of 
the immoveable property calculated under s. 7, cl.-(o) 
(b) must be adopted and not. the market value 
thereof. - ; 

When in the Court Fees Act itself there is a 
special rule as to valuing property in suits for pur- 
poses of Court-fees, it is proper to take that method 
of valuation in preference to any other method to get 
the valuation where there is no indication that any 
other method should be adopted. en anne 

Where 4 reversioner seeks to set aside a decree 
against him and the widow, the claim should -be 
treated as relating to the entire decree and not 
merely toa part thereof. To such acase s.7iv-A ig 
applicable and not Art. 17-B of the Second Schedule 
to the Act. M DANTULURI VENKATANARASIMHA RAJU v. 
DanTULURI CHANDRAYYA, 26 L. W. 159; 53 M. L. J, 267: 
A.I. R. 1927 Mad. 825; 39 M. L. T. 198 - 171 


——-—— S; 7, IV, (c), (d)—~Suit for declaration 
of invalidity of levy of tax and compensation 


under General Police Act (IV of 1861) and injunction 


restraining realisation~Court-fee. 


A suit challenging the validity of an imposition- 


of tax and compensation under ss. 15 and 15-A of tha 
Ganeral Police Act, 1861, and praying for a declara- 
tion and a permanent injunction restraining the 
realisation of the amount, under the provisions of 
ts. 386 and 387 of the Oriminal Procedure Code, falls 
wtih ins: 7, els. (iv), (c) and (d) of the Court Fees Act 
and the amount of Court-fees payable therefor has 
to be computed according to the amount at which 
7 the relief is valued in the plaint, provided that such 
_ vajuafion is not arbitrary. 
he value of the relief in such a case is its value 
to the plaintiff and not necessarily the velue of the 
properties or amounts involved. C Girish .ORANDRA 
SANYAL V, SECRETARY OF State FOR INDIA, A.I. R, 1928 
gal. 55 ; tere ae 
+--- S. 7,- v— Suit for . land—Trees i standing 
gn land, whether to be . valued separately—Suit_ for 
-land of specifigd extent in Survey Number of 
larger extent—Valuation—Notification of 1899 under 
Coùrt Fees Act-—'Fractional share’, meaning of. 
The words ‘fractional share’ in the Notific&tion of 
September 1839 under the Oourt Fees A ct, 





fees, whether can be requireg. , i 
_ Where in an appeal upon which proper Courl-feeg 
have been paid a judgment is passed under which 


"2 larger amount is found due to the appellant thgn 


the amount for which he had paid Court-fees, the 
office cannot refuse -to draw up a decree in. terms of 
the judgment and there ia no provision*in the Court 


‘Fees Act under which the appellant can be called 


upon to pay additional Court-fees in respect of the 


‘excess amount found dus to him. Pat DEBI Lan Sany 


V. GosaIn KoLrSHAR Gir, 8 P. L. T.331; A.I. R 1928 


Pat. 58 , 395 
———~— Sch. |l, Art. 1 (d). See O. P. O., 1908, O: 
XLI, R. 56 > : 108: 


Criminal Procedure Code (Act V of 1898), gs, 
ss. 4 (h),155, 190—Non-cognizable case—Report 
made by Police Officer—Cognizance of case— 
` Complaint—Police Officer, examination of 
-The report of a Police Officer in respect ofa non- 
cognizable offence, if it contains an allegation in 
writing, to a Magistrate witha view to his taking 
action under the Criminal Procedure Code that some 
person has committed an offence, amounts to a com- 
plaint within the meaning ofs.4 (A) of the Code of 
which cognizance can be taken under s. 190 (1) (a) of 
the Code; and under s. 200, cl. (aa) ofthe Code it ig 
not necessary in sucha caseto examine the Police 
Officer whois a public servant acting or purporting 
to act in the discharge of his official duties. 
. Per Patkar, J—Where a Police Officer makes a 
report after investigation under s. 155 (2) of ‘the 
Criminal Procedure Code under the orders of a 
Magistrate, the report would fall under cl. (b) of 
A. 190 of the Criminal Procedure Code even though’ 
the offence was a non-cognizable one. The wording. 
of s.190 empowers a Magistrate to take cognizance 
of an offence upon a report in writing of such facts 
by any Police-Officer. The wording is quite general 
and would include even a non-cognizable offence 
being taken cognizance of by a Magistrate upon a 
report in writing by a Police Officer. 
Per Fawcett, J.—Section 190 (1) (b) can cover 4 
report made in a non-cognizable case which a Police 
Officer has been anthorised by a Magistrate tg 


8. 12—Appeal from wrong assessment of ' 


investigate and make but where a report is made. 


by a Police Officer in respect of a non-cognizable case 
which he has not heen authorised to investigate, the 


= 


. report cannot be treated as a report made by a Police 


Officer within the meaning of®s. 190(1) (b). B 
EMPEROR v. SHIWaSWAMI GuURUSWaAMIS, 29 Bom. L.R. 


742; A. I. R. 1927 Bom. 440; 51 B. 498; 28 Cr. L.J.. 


939; 9 A. I. Or. R 110 . 459 
———— S.4 (0). See MUBSALMAN Waxr Act, 1923; 
88, 4 ta 6 666 


- 


.. 
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namas ma $8..12, 15, 36, 37, 261, 562, Sechs. || 
and Ill—Bench of Magistrates, composed of Magis- 
trates‘of Third Class—Notification of Commissioner 
in Sind investing Bench with ordinary powers of 

Magistrae 0% Second Class under Part II, Sch.- III 

»— Jurisdiction of Bench to try 8ffences triable by 

Magistrate of Second Class—Interpretation of 
œ Statute —Penal Statute Construction — Court, 

whether can supply omissions. 

A Bench of Magistrates consisting of two. Magis- 
trates, who individually were invested with powers 
ofa Third Olass Magistrate, exercised the powers of 
a Magistrate of a Second Class, and tried and con- 
victéd the accused of an offence not triable by. a 
Magistrate of- Third Class, but by a Magistrate of 
Second Class, purporting to act under the Notifica- 
tion gf the Uommissioneg in Sind-issued under s.-15 
of the Criminal Procedure Code, which, without ex- 
pressly investing the Bench with jurisdiction to try 
offences cognizable by a Magistrate of the Second 





e Class invested the Bench with the ordinary powers ' 
of a Second Class Magistrate specified in Part II, . 


Sch. III, Crirhinal Procedure Code and empowered 
the Bench to try cases summarily under s. 261 and 
authorized it to exercise powers under s. 562 of the 
said Code. On the jurisdiction of the Bench of 
Magistrates to, try cases triable by a Magistrate of the 
Second Olass being challenged: ` 

Held,. per Curiam (Aston and DeSouza, A. J. Os., 
dissenting)—That there was an obvious omission 
in the Notification which could be supplied by the 
Co&rt on its true construction and that the Bench 
had, impliedly, been vested with powers to try Second 
Olass Magisterial cases. 

Per Rupchand, A. J. C.—It is no doubt true that 
a Penal Statute or a Notification conferring criminal 
jurisdiction in pursuance of powers vested by a Penal 
Statute should be construed strictly and that omis- 
sions, if any, may not be supplied lightly, but there 
is no absolute bar to the omissions being supplied 
in fit cases and it may be inferred in a proper case 
that the Legislature has impliedly conferred criminal 
jurisdiction on inferior Oriminal Courts, though 
there are no express words in that behalf. 

Per Lobo, A. J. C—An omission which the con- 
text shows with reasonable certainty to have been 
unintended may be supplied, at: least in enactments 
which are construed : beneficially, as distinguished 
from strictly. The tendency 
sions upon the whole is to narrow materially the 
difference between what is called a strict and a 
beneficial construction. All Statutes are ‘now con- 
strued with à more attentive regard to the language, 
and Criminal Statutes with a more rational regard to 
the aim and intention of the Legislature than former- 


y. l 

Per DeSouza, A J. C.—Where it appears upon 
the face of the proceedings that the inferior Court 
Has jurisdiction, it will be intended that the proceed- 
ings are regular, but unless dt so appears, that is; 
if it appears affirmatively that the inferior Court has 
no jurisdiction or if it be left in doubt whether it has 
jurisdiction or not—no such intendment will be made, 

Jurisdiction does not arise fron® an intention pre- 
symed to exist im the mind of, the author of the 

otification -but «from apt words giving effect to that 
intention. 5 i 

The doctrine of interpretation “ut res magis valeat, 
quam pereat’ has never been invoked so as to confer 
jurisdiction, 

> ` ; z — @ 
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The grant of ‘incidental or accessory powers doeg 


mot garry with it the grant ofeprincipal powers. The 


correct rule is stated in the maxim acceggsorium non 
ducit, sed sequitur suum princivale. l 

Per Aston, A. J. C.—-If the precise words are plain 
and the unambiguous, Court is,bound to constrae them 
in their ordinary sense, even though, it do lead to an 
gbsurdity and manifest injustice ~ 

Nothing is intended. to be within the ‘Jugisdictio 
of an Inferior Court but that. which is expressly 
alleged. S IMPEROR v.-Noor Manomep,; 28 Cr. L. J, 
913; A. I. R. 1928 Sind 1; 9eA. T.-Or,R. 66 4393 


8.29, See Mussauman Waxr Act, 1923, ss. 





9 to 6 666 
———— 88. 36,37. See Or. P, O., 189% ss. 12, 15, 
36, 37, 261, 56 “433 


——— 8. 109 (0), 19501) (c), 476—Abettors, whe 
ther can be proceeded against under 3: 476—Proe 
cedure to be adopted against abettors. i 


Section 476 of the Criminal Procedure Code must 
be read with s 195 and the Courts can. exercise the 
powers conferred by.s. 476 with regard to an offence 
referred to in s. 195 (1) (c) only if it is committed by 
‘parties to the proceedings in such Courts. - 

With regard to persons other than parties, however,’ 
a District Magistrate receiving the judgment or order 
of a Court under s. 476, may on reading it and obtain- 


-ing information that persons other than parties have 


abetted the offence take cognizance under s. 190 (c) 
if empowered by the Local Government in that 
‘behalf and transfer the case to some Magistrate sube 
ordinate to him. § Emperor v. RAHIM Dino, 28 Cr, 
L. J. 978 ` 802 


-——— 88. 133, 135—Nuisance proceedings— 
Magistrate making conditional rule, whether can 
refer case for disposal to another Magistrate— 
Encroachment on publice way—No inconvenience 
--Order absolute, whether to be passed—Righta of 
public over public paths. ` 


_ There is nothing in law preventing a Sub-Divi- 
sional Officer who has madea conditional rule under 
s. 133 of the Criminal Procedure Code calling upon 
the person complained against to appear before 
himself, from referring the matter to another Magis- 
trate subordinate to him for disposal. 

It is only when the person against whom the notice 
is issued appears and demands a Jury unders. 135 
that the matter must be disposed of by the Magis- 
trate issuing the conditional rule, and not by any 
other Magistrate to whom thecase might have been” 
referred for inquiry. 


Where it is found that a public road has been 
encroached upon, a Magistrate should not refuse to 
make a conditional rule under s. 133 of the “Code 
absolute on the mere ground thatthe encroachmeht 
does not cause any inconvenience. . = 

The public has a right to the use of .every inch 
of the public path or way and no body has a right to 
encroach upon any portion of it. É 
-~ No length of user can justify an encroachmenf 
upon a public way. Pat JacrosHan BHARTHI v. 
MADAN PANDE, 8 P. L.T: 452; 6 Pat. 428: ATR. 
1927 Pat. 265; 8 A. I. Or. R. 306; 28Cr. L J. 910 238 
= $8. 144, 561 (a)—Dispute of civil nature 


—Absence of urgency —Power of ‘Magistrate te 





è . . l y 
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e | i l 
pass temporary. ofder—lllegal order for deliyery— 
igh Court's’ power to order restitution of property. 
„The scope of s. 144 of the Criminal Procedure Code 
js very limited and the.powers vested in the Magis- 
trate by that section opght to be exercised sparingly 
and only in urgent cases. 
Givil Courts and Civil, Courts alone have beep 
ested by the Legislature: Gith jurisdiction to decide 
iaputes of a civil nature between private individuals 


and it is not permissible for a Magistrate, under the- 


cover of an order under.se 144, to dispossess a par- 
ticular individual from certain property and to direct 
delivery of possession of that property by an order 
under s. 144, when the object of the. order is not to 
prevent obgtruction, annoyance or injury, etc., “to any 
person lawbally employed.” 
_” The High Court has jurisdiction on setting aside 
an illegal order passed by a’ Magistrate for delivery 
of property under s. 144 of the Oriminal Procedure 
Code, to direct that the property be re-delivered to 
the person who was originally in possession of it. A 
“HARIZUDDIN v. LABORDE, L. R.8 A. 149 Cr.; 8 A. I. Cr. 
R 362: 28r. L. J. 991; A-I. R. 1928 AH. 14; 26 A. L. 


7,83. 815 


s. 145—Dispute relating to immoveable 
property— Magistrate's duty to take prompt action— 
Finding as to likelihood of breach of peace, 

. necessity of—Preliminary order, contents of— 
-Order regarding larger area, whether valid—Date 
for determining possession—Practice of forwarding 
original petition, propriety of. : 

` Prompt preventive action is necessary in cases 
under Ohap XII of the Oriminal Procedure Code. 
In proceedings under Chap. XIJ of the Oriminal 

Procedure Code, `a Magistrate must himself be 

satisfied ofthe likelihood ofa breach of the peace. 





He should form hisown judgment and not proceed -- 


automatically upon the mere opinion of the Police or 
the direction of some other officer. . 

The Magistrate's decision that there is a likelihood 
of breach of peace is the very foundation of all sub- 
sequent investigation without which the latter is void 
and inoperative. 

The fact that the Magistrate isso satisfied and the 
grounds thereof must, therefore, appear in the first 
order directing the issue of notice. 

A Magistrate has no jurisdiction to pass an order 
under s. 145, Oriminal Procedure Code, in respect of 
a larger area of land than is included in the. proceed- 


ngs. ; ga l 
The critical date for determining the possession of 
the parties is the date of the preliminary order. 
(The practice of passing orders on the original 
petitions themselves and of forwarding them in 
original condemned.] N EMPEROR v. GANIKHAN, 28 Cr. 


L. J ..929 449 


* 8, 145—Reference—High Court, whether 
can look into evidence. 

Tt js not the duty of the High Court in a reference 

made by a Sessions Judge against an order passed 

by the Sub-Divisional Officer under s. 145, Criminal 

Procedure Code, to examine the evidence and to con- 

sider whether it might have come to a different finding. 


-Pat Gomiav. Nangkoo S1xcu, 28 Cr. L. J. 901; A. I. 


R. 1928 Pat. 88 229 
*§.145 (1); nature of—Prelimina d 

necessity of recording—Reason of the sae. hi 

The powers conferred upon Criminal Courts by 





_R. 712; 28 Or. L, J. 973 
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s. 145, Criminal Procedure Code, are somewhat of an 
exceptional charactér because they enable the Magis- 
trate mentioned in the section to partially deal with 
a matter over which Civil Courts have jurisdiction. 
Therefore, the requirements of the stion must be 
strictly followed and a Magistrate is bound to make 
an order in writing stating the grounds of his being 
satisfied that a dispute likely to causea breach of 
the peace exists. A formal order to this effect under 
sub-s, (1) is absolutely necessary to give the Magis- 
trate jurisdiction. L DHANIRAM vV. KALIRAM, 26 r T 
8 


8.145 (2)—‘Crops,' whether includes crops 
cut and stored—Crop attached to accused's knowledge 
—Absence of warrant of attachment—Unauthorized 
removal of crops by owner, whether theft—Penal 
Code (Act XLV of 1860), s. 879. i 
The word “crops” ins. 145, cl. (2) of the Oriminal | 

Procedure Code is not restricted to standing crops put 
includes cut and stored crops about which there 1g a. 


- dispute likely to cause a breach of the peace. 


Where during the pendency of a dispute between 
the accused and others respecting certain crops the 
Magistrate attached them and the accused subsequr 
ently removed the crops knowing full well that they < 
had been attached : 

Held, that the accused were guilty under s. 145 of 
the Criminal Procedure Code of theft. . 

Quere.—Whether an attachment is invalid in the 
absence of a warrant of attachment. $ RaAHIMDINO v. 


Eusperor, 28 Cr. L. J. 989 


————— s. 147—Order prohibiting use of public 
street, whether comes under s. 14?. , 
A Magistrate has jurisdiction under s. 147, @riminal 

Procedure Code, to pass orders even in respect of the 

right of passage in & public street. 
The expression “land or water” ins. 147 does not 

necessarily refer only to private property. M MUHAM- 

MAD AMIRKHAN V. MAHALINGAM PILLAI, 53 M. L. J. 523; 

96 L. W. 535; (1927) M. W. N. 789; 39 M. L. T. 448; A, 

I. R. 1927 Mad. 985; 28 Cr. L. J. $48; 9A. I. Cr. R. 

144 660 


— 3, 154—First Information Report, evidentiary 
value of—Absence of detail and delay, how far 


material 
The First Information Report is not substantive evi- 


‘dence and can only be used to corroborate or con- 


tradict a witness. f 

A prosecution cabe cannot be held to be false merely 
because every detail of the offence is not given in 
the First Information Report. 

The fact that there was delay in reporting a case 
to the Police is not of much importance where the 
delay is satisfactorily explained. L EMPEROR 2. 
IprAHIM, 8 Lah. 605; 28 Cr. L. J. 983; 28 P. L. R. 649; 
A.I. R.1928 Lah. 17; 9 A. J. Or. R. 132; IL. L. T. 40 
Lah. 32 807 
8,155, See Or. P. O., 1898, ss. 4 (h), 155, 

459 





190 
— —— S., 162—Statements to Police, proper use of. 

The only way æ witness can be contradicted by 
statements made to the Police under the provisions 
of s. 162, Criminal Procefl ure Code, is to prove his 
written statement and put it to the witness undér 
s. 145 of the Evidence Act to permit him to- 
explain the contradictions, if any. Statements made 
to the Police cannot be used at a trial in any other 
way.e L EMPEROR V. IBRAHIM, 8 Lah. 605; 28 Or. L. J. 


. © 5 e 
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983: 28 P. L. R. 649; A. L R, 1998 Lah. 17; 9 A.I Or.. 
R. 132; LL. T. 40 Lah 32 807 


——~ 8.90. See Cr. P. 0.,,1898, as. 4 (h), 155 
ETO, : f 459 
mmm §. 195, See Penan Cops, 1860, ss. 182, on 





————- 8, 195 (1) A—Charge to Police Officer of 
theft outside his jurisdiction—Offender forwarded 
- to proper officer—Charge found tobe false—Com- 
plaint .by latter oficer for prosecution of informant 

—Jurisdiction of Magistrate to take cognisance of 

offence—Complaint by public servant concerned of 

his superior, necessity of—Penal Code (Act XLV of 

1860), ss. 182, 211. 6 

An offence under s. 182 of the Penal Code can be 
taken cognisance of by a Court only on the complaint 
af the public servant concerned or of some other 
public servant to whom he is subordinate. 

The accused made a statement to the Head Constable 
at Mokameh® Railway Police Station charging a person 
with theft at Barh town. The Head Constable for- 
warded the alleged offender to the Sub-Inspector of 
Barh. The latter, on investigation, found the charge 
to be false and made a complaintto a Second Class 
Magistrate for prosecuting the accused under as. 211 
and 182 of the Penal Code: t 

Held, (L) that the Magistrate had no jurisdiction to 
take cognisance of the casa under s. 182 of the Penal 
@ode on the complaint of the Sub-Inspector of Barh 
jnasmuch as the latter was neither the public servant 
to whom the false information -was given, nor an officer 
to whom the Head Constable at Mokameh to whom 

` the information was given was subordinate ; 

(2) that it was not necessary to go into the ques- 
tion whether the accused could have been convicted 
under s. 211 of the Penal Code inasmuch a Second 
Qlass Magistrate has no jurisdiction to try an offence 
under that section. Pat In the matterof BaRHAMDEO 
SINGH v. EMPEROR, 28 Cr. L. J. 902; A. I. R. 1928 Pat. 
102 230 
—_—— 8.195 (1) (C) See Or. P. O., 1898, s. 109 69 

7 6 





— $s. 195 (1) (c), 476—Complaint by Civil 

Court—Procedure—Preliminary enquiry, necessity 

of—Civil Court's duty to, record findings against 

-each accused—Abettors to offence committed by 

party, prosecution of. 

Under s.476 ofthe Oriminal Procedure Code, the 
preliminary inquiry hasto be made by the Oivil 
Court itself. If it so desires, an enquiry may be 
ordered by the Police, but in sueh a case when the 
Police papers arrive, the Civil Court has to deter- 
mine whether .it is necessary’ to take action against 
particular psrsons under s. 476 and should record 

“a finding. to that effect against each individual 
person against whom complaint is made. 

Section 195 (1) (c) of the Criminal Procedure Code 
refers only to an offence cominitted bya party to 
the proceeding. i ; 

Ifa Judge desires to take agtion against persons 

, believed by him to be accomplices in an offence 
committed by, a party to the proceeding he should 
make a proper enquiry Rimselfor through the Police 
or through some Court subordinate to him, and 
after considefing the report of such enquiry he. 
should record a finding separately in the case of 
every p2rs3n that it is mecessary in the interests of 
„justice that enquiry should be made into a particular 
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“offfnce with respect to that Person bya Magistrate. À 


SHABBIR HASAN v. EMPEROR, L, R.8 A. 147 Or.:8 A.Le 
Or. R. 381; 28 Cr. L. J. 986; A. I. R. 1928 All. 21: 26 A, 
L. J. 46; I. L. T. 40 All. 26° a 810 
—.~— $. 198—Defamatifn—Complaint bf relative 

of person defamed, validity of. . 

A Magistrate can ta®e cognizance under s. 19 
Criminal Procedure (ode, of a complaint of Én 
offence under s. 500, Penal Code, made bya person 
who, though not directly affected and injured, is relat- 
ed to the person defamed and is a member of hig 
family. N SURAJMAL v. RAMNATH, 28Cr. L., J. 996: A, 
I. R, 1928 Nag. 58 — 820 


88. 236, 237, 403—Cheating by false 
personation—Subsequent false personation in 
Registration Office for registration of deed— 
Distinct offences—Acquittal of cheating—Prosecu- 
tion for offence at Registration Office, whether 
barred—Registration Act (XVI of 1908), $. 82 (c). 

A person falsely represented himself to be another 





‘and borrowed money by executing a deed of mort- 


gage of prcperty standing in the latter’s® name. He 
subsequently falsely personated the other in the 
Registration Office for the purpose of getting the 


document registered. He was charged with the offence 
of cheating by false personation under ss, 419/114 


of the Penal Code but acquitted. Proceedings--were 
subsequently instituted against him for anh offence 
under s. 82 (c) of the Registration Act: 

Held, that the offence of cheating by personation 
was completed at the time the deed of mortgage was 


. Signed and the money was borrowed and the offence 


committéd in the Registration Office was a different 
and subsequent offence, and that consequently the 
prosecution for the offence under s. 82 (e) of the 
Registration Act was not barred by s. 403 of the Cri- 
minal Procedure Code. R Me Tox v. EMPEROR, 6 Bur 
L. J. 201; 28 Or. L. J. 908; A. I. R. 1927 Rang. 303 ` 


——-—~ $, 239-D—Public Gambling Act (IT oF 
1867), ss. 8, 4—Offences of gaming and keeping 
common gaming house, whether can be jointly tried 
A person accused of the offence of keeping a com- 

mon gaming house can be tried jointly with another 

person accused of having gambled in that house. ag 
the offences, though distinct are committed in the 

course of the same transaction, namely, gaming A 

DARAB Vv. [WAIPEROR, L. R.8 A. 145 Or;8 A. L Or. R 

406; 2¢ Gr. L. J: 1001; A. I. R.1928 All. 20; 264.1, 
: 8 

—~— as amended by Act (XVII10f1923) S 

239 (f)—-Receivers of stolen property at different 
times— Joint trial, legality of—‘Transferred by one 
Teen of—Penal Code (Act XLV of 1860) 
8. s l i 
The words “in respect of stolen property the pos- 

session of which has been transferred by” one 

offence’ in s. 239 (f) of.the Criminal Procedure Oode 
ce’ Sea of possession from the true owner 

to.the thief and not to transfer of pos i 

the thief to eee a 
Receivers of articles stolen at one theft c 4 

tried jointly even though the stolen a 

received by them at different times. Pat GULJANIA 

v Emperor, 6 Pat. 583; 28 Or. L. R. 962; A. I. R.1928 

Pat. 38; 9 A. I. Cr. R. 107 * 674 


— S s. 250—Compensation—Jurisdiction of 
Magistrate to award compensation in cases triable 
by Court of Session, 


a 


* 
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A Magistrête who discharges a person accused of 
an offance triable by a Mourt of Session, and refises 
e to commit Irim for trial cannot order the complain- 
anbto pay compensation to the accused under s. 250 
ofthe Oriminal Procedure Code. The jurisdiction 
ofa Magistrate to orde? .payment of compensation 
under s. 250 of the Code is confined to cases triable 
py a Magistrate. A BANSIDWAR PANDE v. CHUNNI LAL, 

> R. 8 Ael46 Cr.; 8 A. I.Or. R. 368; 25'A. L. J. 818; 
28 Cr. L. J. 983- ' a 807 


=——-— $. 253—Dischargeof accused before examin- 
ing all witnesses, legality of. ih 
Where a complaint prima facie discloses an offence, 
a Magistrate can judicially came tothe conclusion 
that the charge is groundless only when-he has at 
least ascertained from thecomplainant the nature of 
the evidence his witnesses are. going to give, and 
- he cannot, therefore, refuse to examine all the wit- 
nesses cited by the complainant and discharge the 
accused under s. 253, Criminal Procedure Code, with- 
out ascertaining from the complainant the nature of 
the evidence the remaining witnesses are expected to 
give. - M Slunammap SHERIFF v. ABDUL Karim, 26 L. 
W. 553; '39 M L. T. 486; (1927) M. W. N. 845; 53 M. L. 
J. 757; 28 Or. L J. 995; A. I. R. 1928 Mad 129 819 
—---——— $. 261. See Or. P. O., 1898, ss. 12, 15, 36, 37, 
261, 562 l 433 
———— $. 262 (2). See PENAL Cone, 1860, s, 411 
Eri - 671 


——— 8, 303—Penal Code (Act XLV of 1860), s 

394— Prial by Jury—Charge for dacoity~-Conviction 

or robbery without specific charge, legality of. 

n cases tried by Jury, the charges upon which the 
accused are to be tried and upon which they are 
likely to be convicted. should be specifically men- 
tioned and the--verdict of the Jury should be taken 
‘on each of such charges. ; l 
“Where a number of accused persons were tried for 
dacoity, but the Jury found that five people did not 
take part in the occurrence and gave a verdict that 
two of the accused were guilty ofrobbery in which 
hurt was voluntarily caused and the two accused 
were convicted for robbery : 
` Held, that the conviction for robbery being’ on a 
charge which was not specifically placed before the 
Jury and ‘to which the accused were not ‘asked to 
plead was irregular. 

An offence under s. 394 of the Penal Code cannot 
be said to bea minor offence to dacoity. M In re 
ViruMANDI THEVAN, 28 Cr. L. J. 1007; A. I. R. 1928 
Nad. 207 


S. 307—Jury trial—Wrong  verdict— 
Reference to High Court—Interference—Principles. 
- The High Court should exercise the powers vested 

init by s. 307 ofthe Oriminal Procedure Code and 
set aside the verdict ofa Jury where the opinion 
. of the Jury is manifestly wrong. ` 
The test that has to be applied in estimating the 
weight of the verdict of the Jury, is whether the 
opinion is such as could on the particular facts and 
evjdence of the case have been held by reasonable 
men, however much the Judge may differ from that 
view, GC EMPEROR v. Har MOHAN Das, 54 O. 708; 28 
Cr. L. J. 903: A T. R.@l927 Cal. 848 231 
———— S. 367 (5)—Murder—Duty of Court to give 
reasohg when passing sentence short of death— 
ar murder—Punishment—Enhancement bP High 
ourt, E 


INDIAN OASES, 


831 - 
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Where there are no reasons for differentiating a 
brutal’murder from éther murders in order to justify 
the passing of the minimum sentences, and, the murder 
thongh not premeditated appears to be singularly 
brutal, a High Ooust will be justified in enhancing the 
sentence of transportation ‘to a sentence of. death. 

A Sessions Judge when sentencing an accused to 
transportation for the offence of murder is bound to 
state in his judgment the reason’ why he is not pass- 
ing the sentence of death. O DWARKA v. EMPEROR, 4 
O. W. N. 977; 28 Or. L. J. 980; 9 A. I. Or. R: 186 804 


8-403, See Or. P. C., 1898, ss. 236, 237 
z 236 





"—-—— 88, 403 ,48 8— Application for maintenance 


— Dismissal of application for default—Fresh 

application, maintainability of—Res judicata.. 

Where a- Magistrate to whom an application for 
maintenance is made knows or has reason to believe 
that a similar application on the same facts hes 
previously been adjudicated upon, he ought not to 
act on the application without considering the pre- 
vious decision, but if he does so it cannot be held 
that he is wrong in law and that his proceedings 
are void regardless of the merits. 

A previous application for maintenance which was 
dismissed for default without‘an adjudication on the 
merits does not bara subsequent application for the 
same relief. R Mauna HLA Maung v Ma On Kin, 6 
Bur L., J. 200; 28 Or. L. J. 912; 5 R. 697; ALI. R, 
1927 Rang. 328 l 240 


F agit e 

——_—. 85, 432, 439-—Reference to High Court— 

District Magistrate, whether competent to make 
reference--High Court's reversional powers. 


A: District Magistrate has no pawer underes, 432 . 


of the Criminal Procedure Code to refer a case to 
the High Court as that section only applies to Pre- 
sidency Magistrates, and though the Court has 


jurisdiction under s. 439 to exercise its powers of- 


revision, whatever the source of its knowledge, a 
High Court would not, as a rule, exercise those powers 
ina case where the Magistrate making -the report 
has jurisdiction to dispose of the matter himself. $ 
IIMPEROR v. RAHIMDINO, 28 Or. L.J.978 °° 8092 


— s, 435—Revision—Interference with ques- 


tion of fact. 
Section 435 of the Criminal Procedure Oode per- 





.mits interference on the ground not merely of illegal- 


ity but also on the ground of the impropriety of a 

finding. 

Cr.; A. I. R. 1927 All. 647; 25 A.L. J. 975;28 Cr. L. 

J. 967 - h 679 

— s 438 —Impropriety of forwarding to High 
Court grounds of appeal submitted by Police— 
Revision—Misappreciation of evidence, no ground 
for interference. 





A ASHRAFI LAL v. Emperor, L.R.8 A. 132. 


A prosecuting Inspector submitted to the District . 


Magistrate a representation through the Superintend- . 


ent of Police expressing his view that a case should 


be re-tried and containing the grounds for such 


retrial. The District Magistrate forwarded to the 
High Court the recogd of the case together with the 
grounds of appeal made out by the Police, the Sub- 


Divisional Magistrate's explengation fnd a copy of hise 


note with a recommendations under s. £38 of the Code* 


of Criminal Procedure that the accused be ordered 


“to be bound over: : 


Held, that the Criminal Procedure Code” does not 
contemplate that a representation made by. the, Police 


“e 
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v = id 
to a District Magistrate in the form of a letter’ 


should be taken into consideration by the High 
Court as embodying the grounds for setting aside an 
order passed by a Criminal Court and that the District 
Magistrate acted quite erroneously in treating this 
representation as a part of a judicial proceeding and 
forwarding it fo the High Court. e K 

The decision of a Magistrate which is neither 
illegal nor perverse cannot be interfered with in 
revision merely because: the reasons given by the 
Magistrate for rejecting the prosecution evidence are 
open to objection. A EMPEROR v. BRAHMADIN, L R. 8 
A. 138 Cr.;8 A I. Or. R. 335; A. I. R. 1927 All, 727; 
28 Or. L. J. 946; 26 A. L. J. 76 - 658 


S. 439. See Copyriaut Act, 1847, ss. 14, 18 
669 


S. 439—Revision—Interference by High 

Court before conclusign of trial— Grounds. 
It is only upon allegations of the gravest departure 
from procedure that a High Court will interfere’ in 


re@sion so as to take the conduct ofa criminal case- 


pending before a subordinate Court before its termi- 
nation out of its hands. M.An re NAOHIAPPA UDAYAN, 
(1927) M. W. N. 752; 53 MeL. J. 528; 26 L.W. 487; 


A. I. R. 1927 Mad. 975; 39 M. L. T. 452; 28 Or. L.J. 
979; 9 A. I. Cr: R. 139 803 
=o. be S. 47 6. f a 
See OR. P. O., 1898, s. 109 (c) 802 
See UR. P. O.; 1598, ss, 195 (1) (0), 476 810 


: S. 476—Complaint by Court, when tò be 
made—Principles—-Oath against oath—Practice. 
Before a Judge complains against a person under 

s. 476, Oriminal Procedure Code, he must be con- 

vinced in his own mind that the trial will end in‘a 

conviction, Itis not a: proper practice ‘to adopt to 
prosecute persons under s, 476, Oriminal Procedure 

Code, in mere matters of oath against oath. M In re 

VENKATASWAMI OHETTI, 26 L. W. 479; 39 M. L. T. 414; 

A. 1. R. 1927 Mad. 996; 28 Or. L, J. 1007 _ 831 


sam $, 476-B—A ppellateorder under 3. 476-B— 
Second appeal to High Court, whether maintainable. 
Section 476-B of the Criminal Procedure Code con- 
templates an appeal from an order by the original 
Court under s. 476 of the Code, or from‘an order by 
a superior Court to which that Court . is subordinate 
-under 8. 476-A of the Code, but it does not provide 
-for a second appeal to the High Courtfrom an appel- 
late order passed by a lower Court under s. 476-B of 
the Oode. R Ma On Kui v. N. K. M. Firu, 5 R, 523; 
- A.I. R. 1927 Rang. 313; 28.Cr, L. J, 937; 9 A.I. Cr.R. 

194 : ; 457 


6:488. See Or, P. C., 1898, ss, 403, 188 











—=— $8, 517, 520—Restoration of property— 
Dispute between complainant and stranger—Notice 
to parties, desirability of giving—High Court's power 
to order restitution. < | n 

“In acase in which the question of the right to 

possession is not one between the complainant and 

the accused but one between the complainant and a 

third person, an order for the. restoration of the 
property to one party should not be made without 
. first giving the opposite party an opportunity of being 


ard, ; 
“The fact thate an order’ for delivery of property 


“under s. 517 of the Criminal Procedure Code, has been 
“garried out does not deprive the High Court of its 
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“A. LR. 1927 Rang. 322; 28 Ore È. J. 932 . 
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powér to order restoration of the property to? the 
rightful person. R Saws Wav. O. 1. MEHTA, 5 R. 553; 
. 452 


s. 522—Trespass committed in “absence of e 
complainant—Order restoring possession, legality of., 
, An order to restore possession of immoveable pro- 
perty under s. 522, Criminal Procedure Code®can be 
made only where dispossession was by the use of 
gorce as defined in s. 35@ Indian Penal Code, and, 
therefore, cannot be made ina case whereea tres™ 
pass was committed in the absence of the complfin- 
ant. L MANGIRAM v. EMPEROR, 26 P. L. R. 000; 28 Cr. 
L. J. 964 l g - 676 
5. 526—Issue of warrant in summons case— 
Pleader communicating to accused that Magistrate 
told him he would convict accused ‘unless he 
a certain dispute with complainang—Transfer 
of case, ‘ 


A communication by the Pleader to the accused that 
the Magistrate hadtold him that he would convict 
the accused unless he compromised a certain civil 
suit with the complainant coupled’ with the -circum- 
stance that bailable warrants had been issued against 
him inthe first instance even though % was a 
summons case is quite sufficient to deprive the 
accused of all confidence in the impartiality of the 
Magistrate and to entitle him to a transfer of the case, 
L Mren Ras v. Baz Kuan, 28 Or. L. J. 988:9 A.I Cr, ° 
R. 129; I. L. T. 40 Lah. 27; A. I. R, 1928 Lah. 75 812 


————8. 526 (1)—Transfer~ Oriterion—Unreasons 
able fear of accused, effect of—Communal cage-m— 
Magistrate belonging to different religion, whether 
good ground—Intricate case—Trial by stipendiary 

` - Magistrate, desirability of. 


If a criminal case is difficult or intricate, it 4a 
desirable that it should be -tried bya stipendiary 
Magistrate rather than by an Honorary Magistrate. 

The accused in the case of a communal or quasia 
communal nature is not entitled toa transfer of the 
case from the file of a. Hindu Magistrate merely 


because he is a Muhammadan or vice versa, 


The criterion for a transfer under cl. (1) of s. 526 
of the Oriminal Procedure Code :ia that the Court 
must be of opinion that the applicant will not receive 
a fair and impartial trialin the Court from which & 
transfer is sought, and the mere fact that the aca 
cused entertains an unreasonable ‘belief that he will 
not havea fair trial, is- not a sufficient ground for 
a transfer. N Panpurana?o KRISHNA- DEOTALE 7, 
EMPEROR, 28 Or. L. J. 898 10N. L. J. 184; A.I. R, 
1928 Nag. 21; 9 A. I. Or, R. 49.. Sd ' 226. 


——— s. 561 (a), See On, P. O; 1898, “55, 194, ° 
56L eh Bad 
$. 562, Schs, Il and IIl, See Or. P, O,; 
1898, ss. 12, 15, 36, 37, 261 ° 433 
Criminal Rules of Practice (Mad), rr, 195,195 
—Confession recorded by Village Magistrate, whether 
evidence—Rule against recording confession, whether 
of law or of guidance—Recording of confessign bi 
Muagistrate—Omission to put questions suygested in n 

196, Criminal Rules of Practice, effect of. e 
Rule 195 of the Oriminal Rules of Practice which 
prohibits Village Magistrates from reducing to wrta 
ing any confession or statement Whatever made by 
an accused person after the Police Investigation hag 
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Criminal Rules of,Practice (Mad)—coneld? his 


begun is not a rule of law, but merely a rule for 
the *guidance of Village Magistrates and a ,con- 
fession by ean accused person to the *Village Magis- 
trate is not inadmisséble in evidence. 

The whole object and policy of r. 196, Crifninal 
Ryles of Practice, is that a Magistrate should satisfy 
himself that there is no compulsion by the Police 
or ill-taeatment so ag to raise suspicion that the 
statement of the accused is not a voluntary state- 
ment, and so long as the, spirit of, the rule is satis- 
eed it ig 
in he specimen forms as suggested in the Criminal 
Rules of Practice showing a total want of trust in 
the Police. M MANIARA KaPPATHAN V. EMPEROR, (1927) 
M. W.N.824: A. I. R. 1927 Mad. 974; 53 M. L. J. 739; 
23 Or. L. J. 955 ' 667 


Criminal trlal—Hzemptions—Burdens of proof. 


Although it is for the prosecution to make out a- 


case for conviction, the accused person has under 
s. 105 of the Evidence <Act,. to prove the exist- 
ence, of circumstances bringing the case within any of 
the general exceptions in the Penal Code. N SURAJMAL 
y. RAMNATH, 28 Cr. L. J. 996; A. I. R. 1928 Nag. ee 


@mission to examine material witness— 
Consequences, ` ; 
Omission of the proscution to examine material 

witnesses who would have been ina position to give 
tha best evidence, may, inthe absence of proper ex- 
planation, by itself, be sufficient to discredit the 
case of the prosecution. Pat Joer Raut v. EMPEROR, 28 
Or. L. J. 906; A. I. R. 1928 Pat. 98 - 234 


Criminal Tribes Act (III of 1911), as amended 
by Act VI of 1924, 8. 23 (1) (0)}—Prior conviction 
under ss. 457 and 880 or s. 411, Penal Code—-Punish- 

ment whether can be enhanced—Benefit of doubt. 


Where an accused person's previous convictions are 
under ss. 457 and 380 or s. 411 of the Penal Code, his 
sentence cannot be enhanced under s. 23 (1) (b) of the 
Criminal Tribes Act inasmuch as, of these sections 
only s. 457 appears in Sch. I. to the Criminal Tribes 
Act and the view most favourable to the accused has 
to be taken and it has to be assumed that the previous 
convictions were under 8. ‘411 of the Penal Code. 
M In re SINGALI PEDDA GANGLEGADD, A. I. R. 1927 Mad. 
973; 28 Or. L. J. 944 ° 464 


Custom—Rans of Multan—Suecession—Right of 
daughter who has married collateral to succeed in 
preference to collater'als—Collaterals' right to sue 

for declaration of invalidity of Will, : 


Amongst the Rans of Multan Tahsil, a daughter 
e who has married a collateral is entitled to succeed 
to the entire property of her father in preference to 
the collaterals, and the collaterals of a testator have, 
therefore, no locus stand? to maintain a sult for a 
declaration that a Will executed by him is invalid so 
Jong” as such a daughter of the testator is alive, h 
agra v. Jinpo, 28 P. L. R. 400; 10 Lah. L. J. 13 603 


alnis of Hoshiarpur District—Soniesa 
proprietor—Gift to daughter in return for services, 
validity of. 

e amongst Sainis of the Hoshiarpur District, in the 
absence of lineal male heirs, a man can gift his whole 
pfoperty or any part of it toa daughter in return for 
services rendered® L KAHAN SINGH v. Goran SINGH, 8 


Lahe$27; A. L R. 1987 Lah, BIT;.28 P, L. R681 204 


‘INDIAN CASES, 


undesirable tha? questions should be put - 


(1927 
Ld 
Customary right and easement, distinctione 
between—Proof of customary right. : u 
Taestablish customary rights which exist for the 
common benefit of certain communities or inhabitants — 
of particular localities, the law does not lay down a 
fixed period ‘asin case of easements. N SHRIDHAR V. 
RAJABHOU, A. I. R. 1928 Nag. 39 113 
Debtor and. creditor—Discharge of bond—Pre-. 
sumption. See EVIDENCE Aot, 1872, 5. 114 -263 
Declaratory Swlt—Valuation—Pleb®ifis’ right to 
value relief. See Court Fees Act, 1870, s. 7 80 


Decree—Assignment of decree before passing of de~ 
cree, validity of. , 
-A valid assignment may be made of a sum which 
may become due under a decree, although at the 
time of the assignment no decree has yet been passed, 
N THAKURDAS v. VISHNU 620 
-— declaring right to redemptton—Subsequent 
suit for redemption, whether barred—Civil Pro- 
- cedure Code (Act V of 1908), ss. 11, 4?. : 

A decree which merely deglares the right ofa per- 
son to redeem does not bar a subsequent suit by 
that person for redemption either under s. 47, Civil 
Procedure Code, or by res judicata. O SURAT BUKŞSH 
v. Ganca Baxusn, 4 O. W. N. 882; A. I. R. 1927 Oudh 
457 ° 93° 

, interpretation eof—Haecutable and declara- 
tory decrees—Tests—Precedents, value of. 

Each document must be construed on its own langus 
age and in the light of surrounding circumstances 
if relevant and ininterpreting a decree, therefore, ib 
is not right for a Court to allow itself to be controlled 
by decisions in which other documents have been 
interpreted, O SURAT Baxusu v. GANGA Bakusx, 4 Os 
W. N. 882: A. I. R. 1927 Oudh 457 : 3 
Deeds—Consiruction—Mistake in Survey Number— 
: Land identifiable—Falsa demonstratio. 

The fact .that the Municipal and Survey Numbers 
of a holding as given in a lease-deed do not tally 
with the boundaries does not affect the validity of 
the lease where the land demised can be identified 
as lying ‘within the boundaries. In such cases the 
mistake in the numbers is mere false description. 





-Pat DamopaR Prasan v. Masoopan Sinee, 8P., L. T. 


829; A. I. R. 1928 Pat. 89 172 
See also, OoNSTRUCTION OF DEEDS, 
Dekkhan Agrliculturists’ -Rellef Act (XVII of 


1879), S, 2—‘Agriculturist, definition of. 
A person alleging that he is an agriculturist must 
prove that he earns his livelihood wholly or princi- 
pally by agriculture or that he ordinarily engages 


“personally in agricultural labour. 


Mere supervision of lands let out to tenants or 
cultivated through the aid of servants does not - 
amount to personally engaging in agricultural 
labour. B RUBINE v. BALWANTRAI RAMNARAYAN TRIVIDI 
A. L R. 1923 Bom. 12 798 
§.10-A—Transfer of Property Act (IV of 

1882), 8. 54—Dealing with agrieulturist—Oral 

evidence io show real nature. of transaction, 

admissibility of—Evidence Act (I of 1872), 9. 92 

—Oral exchange—Possession delivered~Part-per- 

formance. .- e 

An agriculturist who had executed a mortgage in 
the form of a sale-deed subsequently took a reconvey- 
ance of some of the mortgaged items from the mort- 

ages placing hyn in possession of the remaining 
items. in a suit by the heirs of the mortgagor for 
redemption of these item the mBrigagee conterded 
thet they were deliveretl to him as an owner “ip 
settlement of the mortgage | 
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Held, (1) that having regard to the provisions of 
s. 10-A of the Dekkhan Agriculturists’ Relief Act it was 
open to the Court to enquire into the real nature of 
the transactions between the parties and to hold 
that there was an understanding between the parties 
at the time of reconveyance that the mortgage should 

be treated as extinguished ; e .: 
(2) that the absence of a registered document to 
evidence the transfer of the equity of redemption to 
*the mortgagee did not affect the mortgagee's title as 
the doctrine of part-performance was applicable to 
the case. B DADA VAKUNIKAM v. BAHIRU HINGU NIKAM, 
29 Bom. L.'R. 1419; A. I. R. 1927 Bom. 627 754 


Deposit of money—Tender made on specified day 
but payment made three days. after, effect of— 
Validity of deposit. 

A decree directed payment of a certain sum of 
money annually on theeldth September. The judg- 
ment-debtor brought the tender in Court on the 14th 
but the Court being on leave, the tender was signed 
onethe 15th. He withdrew the tender only on the 
1jth and deposited money on that day: 

Held, that the deposit was not made within time 
inasmuch as,*even though the money was tendered 
on the 14th, the judgment-debtor delayed in with- 
drawing the tender from the Court. O Suro NATH v. 
GANESHA - 734 


Divorce Act (IV of 1869), Ss. 10, 34, 47—Petition 


for divorce—Duty of Courts~-Procedure—Matters 
. tobe proved—Marriage, religion, domicile, residence, 

etc.—Aduliery—Admissions of wife or husband, 

gdmissibility and value of—Daimages for adultery, 
whether awardable—Measure of damages—Con- 
donation—Subsequent offence—Revivor—Pleadings 

—Statements in petition, whether evidence. 

In every divorce case .one principal element is 
that the marriage should be proved strictly and 
that in ara a certificate of marriage should be 

roduced. It is also essential to prove that one or 

oth of the parties were Christians, that the’ peti- 
tioner professed the Christian religion at the date of 
presenting the petition, and that the parties were 
domiciled in India.at the date of the presentation of 
the petition. It must also be shown in accordance 
with the requirements of s. 3 of the Divorce Act that 
the parties last resided together within the jurisdic- 
tion of the Court in which*the petition is filed: 

In divorce cases great care is required before 
accepting an admiesion of adultery by either spouse as 
sufficient by itself and where such evidence involves 
allegations of non-access or non-interference by the 
husband, it is desirable that corroborative evidence 
should be adduced to show that the respondent was 
living in adultery with the co-respondent. Í 

In a petition for divorce damages for adultery can 
be awarded to the petitioner against a co-respond- 
ent, Itisa well-recognised remedy applied both in 


GENERAL INDEX: >. . 943 
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India and in England. But the damages in divorce- 


ére not punitive. The means of the co-respondent 
are an irrelevant consideration except in so far 
as they were of assistance to him in seducing the 
wife. It is not the intention thata man should make a 
profit out of the dishonour of his wife. The only 
question is what the petitioner hawlost in his wife. 
It isa clear proposition of divorce law that con- 
gnation js not. absolute, But is only conditional and 
that if there ig a subseqhent matrimonial offence, 
fev ho condongtion goes and the-original offence is 
eylveg, =. ; 


. 


- insisted upon. 
pe 


’ 6 . 


Divorce Act—coucld, - 


In India, especially in the Mufussil, special pleading 
as torevivor of the previous misconduct should not be 
Marten, C. J.—Althougle the -stateménts con- 
tained ina petition for divorce may be‘referred to 
at the hearing as evidence under s. 47 of the Divofce 
Act, the ordinary practice, which is followed, by the 
English Diverce Court, namély, that the parties give 
viva voce evidence; should invariably be followed in 


‘every case unless there afe some good reasons to tis 


contrary. B PREMCHANDsHIRA v. BAI GALAL, 29 Bo 
L. R. 1336; A. I. R. 1927"Bom. 594; 51 B. 1026 $71 


Divorce proceedings—Admissions uncorroborated, 
probative value of. 

Admissions of a party to divorce proceedings un- 
Supported by corroborative proof should be receiv- 
ed with the. utmost circumspection and, caution, as 
there is not only the danger of collusion tf be guarded 
against, but other sinister motives may also lead 
to the making of such admissions, if, though un- 
supported, they would effect their purpose. S Mrs. 

v. W.L. 416 


Earnest money—Defaulting purchaser, whether 
entitled to refund. See CONTRACT 612 


_Easement—Right to light and air—Infringement— 


Existence of light from other sources, whether gocd 

defence. i | 

The mere existence of light from other sources to 
which a right has not been acquired by the plaintiff 
is no answer to an action for infringement of prescrip- 
tive right to light and air. Pat Japoots Kanarin 4), 
Kisun Bası Kurr, A. I. R. 1928 Pat. 106 39 


Ejectment sult--Defendant a trespasser—Burden of 
roof of title. : 

n an ejectment suit, as well as in suit for a 
declaration of title asa result of proceedings under 
s. 145 ofthe Criminal Procedure Code, the defend- 
ant, though a trespasser, is entitled to require the 
plaintiff, who seeks to eject him to prove.that he has 
a title superior to that of the defendant. N DASHRATH 
v. TARACHAND, JON. L. J. 216 ies 379 
Enhanced Interest on principal and interest from 

date of default, whether penal. See Funn ` 796 


‘Equitable mortgage, memorandum of, when com- 


pulsorily registrable, See REGISTRATION Acr, 1908, 
‘sB. 17 (b), 49 (a) (0) os 765: 
Personal liability. See MORTGAGE 558 


Estates Partition Act (VIII B. C.of 1876),s.149 
— Estates Partition Act (V B.C. of 1897), 8; 119— 
Revenue Officer's power to decide questions of title— 

- Sutt to declare title to partitioned land—Jurisdiction 
of Civil Court—S. 149, scope and object of. e 
lt was neither intended nor enacted by the Estates 

Partition Act of 1876 that the Revenue Officer who 

carried out a partition should concern himself with 

‘or decide disputed questions of title to land under 

partition, and 8.149 of the Act (corresponding to 

s. 119 of Act V of 1897), though it prohibits attempts 

to re-agitate questions as to whether there was a 

partition and as to the proportionate share of 

revenue imposed upon a separate estate, does not 
deprive a person who claimed an interest in Jand 
which was the subject of partition of his right to have 





at 


the validity of his claim decided by a Court of Law, ° 


_A suit for declaration of title toand possessioreof 
land which was the subject of® partition, is not, 
therefore, barred under s. 149.of the Act, where the 


plaintif, does not soek either to contest or dispuig e” 


“J. R. 1928 Cal.41 9 


E oo 


8 , g 
Estates Partitlon Act—1876—concld; 3 ° 


the partition as made, or to question in any way the 
quota ‘of revenue payable by any of ‘the separate 
estates., G MATANGINI @Hosz v. Mon Mogini Guown, A. 
. 149 
Estates Partition Act (V of 1897), s. 119, See 

ESTATES PARTITION Act; 1876, a. 149 149 


Š e 
Estoppel. See BexaaL Tenancy Aor, 1885, s. 85.290 
Order directing amendment on payment of 
am cosis—Acceptance of cost¥ by opposite party under 
protes- Party accepting,@ whether estopped from 
questioning order in appeal. 
, Where a party accepes costs under an order, 
which, but for the order, would not at that time be 
payable, he cannot afterwards object that the order 
.was made without jurisdiction. 

Where a Court allowed an amendment of a writ- 
ten statem@®ot on condition of defendant's paying 
plaintiff Rs. 150 by way of costs and the defendant 
.paid: the money and the amount was drawn by 
plaintiff's Vakil ‘under protest’ as he intended to 
challenge the order: 

_ Held, that although the plaintiff protested, he 
enjoyed the benefit and must be taken to have ad- 
mitted that the order was within jurisdiction and was 
estopped from afterwards questioning it. M S. P.S. 
A, L. Ramaswami CHETTIAR v. V. C. T. N.OHIDAMBARAM 
"OHBTTIAR, 26 L, W. 527; A, I R. 1927 Mad. 1009; 39 M. 
L, T. 6:8 620 
jor 


| eter mena Sut r ejectment in Revenue Court— 

Dismissal of suit on defendant's plea that Revenue 
ı Courthad no jurisdiction—Subsequent suit in Civil 

Court—Defendant, whether can be allowed to plead 
- that Civil Court has no jurisdiction. ` 

A defendant who has successfully pleaded in a Re- 
‘venue Court that the plaintiff was not entitled to main- 
tain a suit in that Court for the ejectment of the de- 
‘fendant fromthe plot in’ dispute, cannot be permit- 
ed to resist a suit filed by the plaintiff in the 
Qivil Court for the same relief on the ground that 
the Civil Court has no jurisdiction to try the suit. 
A Katt OHARAN v. BHOLI BAKHSH, L. R, BA. 283 Rev.; 
“A, I,K, 1927 All. 711 - 639 


Bvidence— Appreciation —- Conflicting evidence— 

Value of circumstances. i A 
Where there is oath against oath the credibility of 
the witnesses has to be judged inthe light: of the 
circumstances. O EmpEROR v.. HAR Moman Das, 54 O. 
"108; 28 Cr. L. J. 903; A. I. R. 1927 Cal. 848 231 
z Chittas, admissibility. and evidentiary value 





of. 
; dhittas are admissible in evidence although their 


e value is a’ matter to be determined by the Court in 


the particular circumstances of each case. O Sarat 
a RAKHIT v: BARALA BALA Guosu, A. I, R.1928 
ah 61 


“INDIAN OASES. a? 


wg Endorsement of Sub-Registrar, whether can . 


ebe taken judicial notice of. - 
A Court can take judicial-notice of the endorsement 


of a Sub-Registrar and his signature appearing in a `’ 


registered document. C KapuaMoxun DUTT v. 
, NRIPENDRA Nats Nanpy, 47 0. L. J. 118 422 
9 


- Inadmissibility of lease-deed—Evidence of 
ee Ba admissibility of —Part performance, 
effect of. 
A tenancy can be proved by other evidence where 
the ‘lease-deed evidencing the transaction is inadmis- 





| pible for want of due registration, A fenansy can be 


- 1927 


Evidence—coneld? 


proved bythe doctrine of part performance. Pat 
DAMODAR PRASAD v. MasoopaNn SINGH, 8 P. L. T. 829; A. 
I. R.1928 Pat 89 e 172 


Map and report by Commissioner in one 
case, whether admissible in other cases. 

Although a map and a report preparêd bya Com- 
missioner appointed by the Court to make a local. 
inquiry can be admitted under the provisions ofthe 
Givil Procedure Code as evidence by themselves only, 
in the particular suit in which the appointment is 
made, yet they can be admitted in evidence even in 
other suits under the provisions of the Evidence 
Act where they are properly proved by examining 
the person whe prepared them. © Sarat CHANDRA 
RAKHIT v. SARALA BALA Guosy, A. I, R. 1928 Oal. 63 61 


———- Medical evidence, mode of recording. 

. While examining a medica) witness the Magistrate 
should record the statement describing the injuries 
of the injured person and it is not enough for him 
to record a brief statement to the effect that the witngss 
had examined the injured person and that injuries 
foind on’ the person of sue injured and their natute 
were given in detail in a.particular exhibit. L Brac 
SINGH v. TIMPEROR, 26P. L, R. 313; 28 Cr. L. J. 969; 
A. I. R. 1928 Lah. 69 | 681 


Recitals in documents not inter partes, ad- 
missibility of. 

The recitals as to boundaries contained ina docu- 
ment not inter partes cannot be admitted in evidence. 
C Sarat CHANDRA RAKHIT v. SARALA BALA Guosh, A. 1," 
R. 1928 Cal. 6% ‘61 
| Riwaj-i-am, 

evidentiary value of. 

An entry of custom in a riwaj-i-am cannot ba 
rejected as valueless merely because it is not gupports 
ed by instances. The burden of proving that such 


unsupported by imstanbes, 


an entry is incorrect is on those who dispute the 


correctness of the entry, L Kanan SINGH v. GOPAL 
Sinar, 8 Lah. 527; A. L. R. 1927 Lah, 677; 28 P.L. R. 
681 204 


Evidence Act (l of 1872), ss. 21, 102—Admission 
in document, effect of, on representative of exesutant 
—HHzxecition of document proved—Burden of proof. 
of consideration. ` 
The representative of the original executant of a 

document is as much bound by an admission made 

therein as the executant himself. Therefore, when the 
execution of a document is admitted or proved the 
burden of proving want of consideration in respect 
thereof and as recited therein lies on the person who 
denies the same even though such person is not the © 

original executant but only his representative. lL 

Kuetu Ram v. Harpuoon, 9 Lah. L. J. 511 8 

— 8, 27—Accused's statement to Police—Fact 
discovered through such statement not relevant— 
Statement, whether admissible. 

A statement made by en accused to the Police 
cannot be proved under s. 27 of the Evidence Act, 
unless the fact deposed to as discovered in. consequ- 
ence of information received from such statement is 
a fact relevant to the casein which the evidence is 
sought to be given. Pat Goxunt Cuamarv, EMPEROR, - 
6 Pat. 611; 28 Or. &, J. 971; A. L. R. 1928 Pat. 22; 0 A. 
"I. Or. R. 118 a ° 83 
; 8. 32 (5)—Statememt of deeeased person fu 
to relationship—Statement made în suit in which 
same question was in dispute, admissibility of. . ` 
A statement relating to the existenog-of any rely 
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tionship, made by a deceased person-who-had special -yet thé sectipn cannot be- availed of where a party, 
means of knowledge, is atimiesible in evidence under- . without relying solely upon » the ,adnfission;.of his- 
s. 32 (5) of the Evidence. Act? even though it was opêonent, adduces evidence®apd it’ becomes apparent 
made in-a casein which the issue was the same as from his evidence that the document sned upon hase 
-in the casein which it is.sought to be proved. > not been validly executed-and attested. © “SerIK 
- . Section -3% of the Evidence ga a than Kacnuvw. MAHAMMAD. ALI, 45 0. L. J. 577- ` si 28 
the Oommon Law rule of England. Pat GogyL PANDE ‘= --- = = u ga a a a a ka a Oe 
v. Bago SUKUL, A. I. R. 1928 Pas:113., | %6- T= S 74. See Evivenog Acr, 18972, 85. 68, us å 
° —~ SS, 32 (6), 9O—Ancient pedigree-table— | ~--—— §, 74—Public ‘documents, -evidengiary vale 
‘Contents ‘corroborated in material parts>-Pre-. o Wa Aaa E a ee ear 
-sumption of genuineness. . l m Under s. 74 ofthe Evidence Act documents fórm- 
Where ‘a pedigree-table satisfies the corditions ing records of the. acts èf Public. Officers, are public 
prescribed by ss. 32 (6) and 90 of the Evidence. documents, but they.do not furnish proof ofall facts to 
Act and the relationship ‘described’ therein ig which they refer, N, Rupa v.. BHATRAON Prasad 353 
corroborated in material parts by other evidence, & — 5. 90. See Evipence AoT, 1872, ss., 32 (6), 90 
presumption should be made in favour of its genuine- - ee eee eee ee BA 
ness. N JacpEov. Virappa, A. I. R. 1928 Nag. 20 81. --—~—, 92... CO oy ee 
. — + 5.44. ‘See FRAUD, i mi 


_  *,296 `~, Seé OP: O., 1908,-0,. XXI, g2 20. Bay 
ma 8. 65—Stamp Act (II of 1899), ss. 2,8, 18, -. 7 96° DERKHAN: AcRiouLTURIeTs' Renter Aor, 1879, 6, 
-~ ©@36, 6l—Mortgage-deed executed: im England—Deed 


Maret 0-A ihe 
e «lost before registration in :India—Suit for recovery . 
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See NEGOTIABLE InstRuMENTS Act, 1881, 5. 35 . 747 


of loan—Kecondary evidence of deed, whether admis- ——=— 6; 92--Déed of sale~Contemporaneous- oral 
` sible. n s y a er AH -. , agreement for re-purchase; admissibility of: -~ 
Where an unstamped ‘deed: of mortgage executedin ` ‘-“Hvidence-to show thata’ transaction: contained “in 


‘England relating to-immoveablé property‘situated. ‘in „` a'deed of salé-was™ not really asale; “but” “only: 4, 
“British India, was-lost ‘before it was duly. registered in a conditional mortgage by ‘virsus òf a contemporaneous 
~ India and: the? creditor, im ‘a'suit to. recover:-the ` ofal agreement for re-purchase:-is obnoxious to the 
; money advanced “by. him from ~the. estate ‘of. the ; ‘provisions. of. s.:92. of the: Evidence “Act.zand..is_cons: 
borrower -in the« hands -of his - legal representatives -- sequently inadmissible-in evidence.. - | na - 
- Bought n adduce secondary -evidence of tlie mort- Where the ‘terms. of a written- contract ‘are. un- 
age-bond: :` Bae Ss oh iy eee. GOP a i Cl 
Feld, that secondary evidence to prove- the dead of -:- stances and. conduct of parties in. contradiction -to 
. mortgage was-admissible inasmuch as the document --the-terms of the contract cannot be adduced..R Mauna 
was not exécuted’in: British ‘India and the plaintiff -Sxws PHoo v. MAUNG Tun SHIN, 6 Bur. L. J. 195; 5-R. 
was sesking to enforce:only the personal liability of 644 -- - a ee S l 
~ the borrower, © = 0. ot) ao oa a 
Sub-clause (a) of the first partofs-3 ofthe Stamp ~~. demand—Ordal evidence to- show th 
a r wey sure erase “executed at .‘logn but only an advånceion- 
aces other -than-in Britis ia from the provisions ery Pee ar Rie eet 
apine Act, Pat HeresertT- Prancis .v- MUHAMMAD KAT alm E of contract, 3 
AKBAR, A. I. R. 1928 Pat 134 < *«-- |. ° 502 ‘demand cannot be allowe 


eg G 8—Transfer of Property (Amendment) - missory note. to adduce oral evidence ‘to. show that 


Act (XXVII of 1926)—Mortgage—Attestation on the -there was no loam but only.an advance in pursuance 


X 


strength of admission of ‘execution, sufficiency of. : ofa pattnership agreement which was to be accounted 


Since the passing of the Transfer of Property ` for when the partnership accounts were gone into, ., R - 
(Amendment) Act, XXVIT of 1926, attestation of a mort- - Mapa Kvn Nea». ARUNACHALAM Pitay, 5; R.. 590; 


gage deed has to be held to be proved if the Court ` A. I R71927 Rang. 397 See i eye ALG 
finds that the executant admitted.’execution to the - —-——-8.102. See Evipenos Aor, 1872, ss. 91, 102 
. attesting witnesses, and the latter attested the déed ` - oe, a eee BA47 
on the strength of such admission of- execution. : N _-———— 8.114. See Benami TRANSACTION 258 


891 .— = $. 114, Illus, (1) —Presumption of discharge 
ss. 68, 71—Morigage—Denial of execution ` ` from possession of bond by obligor—Title-deede 
by attesting witness—Proof of deed by. other evidence, - -7eMatning with obligee—Preswmption, weight ofa, - 
Where in a suit upon a mortgage instituted before - 


GANGARAM V. UMAJI 


rm 





"The fact that the title-deeds handed over to a mort» 


the Evidence (Amendment). Act. XXXI of 1926, the -> gages remain with the mor tgagee and were not taken 
only available attesting, witness denied- execution ‘as : back by the mortgagor at the time of an- alleged 


. wellasattestation: . . ae - ~~ ‘discharge of the bond, ‘considerably. weakefig _ the 
Held, that it was open to the mortgageé to prove the 


; kak plinn of discharge . ibn arises from -the. pose 
deed under s. 71 of the, Evidence Act by calling’the 5°88!0n of the mortgage-bond by the mortgagor, P.G 

- writer of the deed even though he ee Snot ‘an erie tare ants KOTHANDAPANY Nau, 46 ©: E.J; 292: - 
attesting witness, B LAKSHMAN  Pungu. SÉrT `v. ET FA 290 ) M. W N. 109; 29 Bont LR, ` 





A RISANAJI MAHARG Buor, 29 Bom. L. R) 1425 ° “769 l : me eae a ee 
"———8..70—Proof of documeM—Evidence adduced © —-~-—= $.115—Mortgagor and mortgagee—Estoppel 
“e showing -want eof due, execition—Admission ` of of. mortgagor against denying ‘his title. .. 4 
- « document byexecutan®, efféct of. ` ` A mortgagor is estopped from pleading thathe had 


Although .s. 70 of ‘the Evidence Act enables.a ..no title-to the property which he has expressly. morta 
~ plaintif to dispense with proof of matters therein “ gaged representing. that. it.-belonged* to fim. 
mentioned if they. are admitted by the opposite party, QHOKK@LINGAM OHETIIAR-Y, ATIAPPA QHETTIAR, (1927) -- 
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M. WN 595¢26 L. W.'3Q0; 53 M. L. J. 364; 39 M. D.. 
T. 311; A.L R, 1927 Made 863; 50 M. 800 494. 


- — $. 132—Defamatory statement by ` witness 
_—CQOriminal liability—Tests. ` 
_A witrss,. who being actuated by malicious 
motives, makes a voluntary and irrelevant statement 
rot elicited by any question gut to him while under 
ex®mination -to injure the reputation -of another; 
comm%s an offence punishabfe under s. 500, Penal 
Gode.. He cannot claim the privilege allowed to wit- 
ness by s. 132, Evidence Act? ` 

“Ordinarily it is for the witness to claim protection 
under s. 132 of the- Evidence Act atthe very tinie of 
giving his self-criminating answer and to prove it 
as-a defence tga prosecution for defamation, 

The status of the witness and his capacity” to- 
réalise the risk and take objection to the question 
atthe time -of giving the answers and the motive 
with which he gives his evidence, go a great way to 
determine his criminal responsibility or otherwise 





for a statement made by him. 


In Central Provinces where the Judges are permitted 
to simply make notes of the deposition of a witness, 
the mere record of a deposition is not by itself a 


sufficient. evidence of the compulsory or voluntary. 


nature of his statement. N SURAJMAL v. RAMNATH, 28 
Or. L. J. 996; A. I. R. 1928 Nag. 58 82 
88, 145,155—Previous stalement of witness, 

-proper use of—Use of statementas substantive evi- 

-dence against accused, legality of. 

-Previous statements made by a witness containing 
evidence against the accused, may be admitted: for 
the purpose of impeaching the credit of the witness 
or. contradicting the statements made by him in 
Court: but they: cannot be used as substantive evi- 
dence against the accused. A BISHEN DATT v, EMPEROR,' 
L: R.8 A. 130 Or.; 8 A. I. Or. R, 287; A. I. R.1927 
All, 705; 28 Or. L. J. 965; 25 A. L. J. 994 677 


Executing Court, power of, to question validity of 
decree—Contravention of provisions to protect 
‘interest, legality of. A 
The rule that an Executing Oourt cannot inquire 





Grito ‘the validity of the decree cannot be applied to - 


cases where the execution of the decree would involve 
the infraction of a provision of Jaw enacted in the 
public‘interest. The consideration that the parties may 
not have raised the point does not apply im such 
cases so that even where no appeal is filed against a 
decree which contains a direction for sale of property 
which cannot be sold and no objection is taken even 
in® the first Court in execution proceedings and the 
point is raised for the first in appeal, the contention 
must be allowed and the execution of the decree pro- 
hibited. M Rasam or KALAHASII ~v. Rao MUNI VEN- 
KATADRI Rao Garv, (1927) M. W.N. 630; 26 L. W. 386; 
53 M. L.J. 533; A. 1. R. 1927 Mad. 911; 50 M. 897 248 

Power to award interest on mesne profits. 
, See O. P. O., 1908, s. 2 (12) 3 


Execution of decree—Surety for stay of execution, 
liability of. See SURETYSHIP 602 
maan Time-barred application—Objection, whether 
edn be raised, after sale—Civil Procedure Code 
(Act V of 1908), O, XXI, r. 90—Rule promulgated 
as proviso on 20th® April, 1927, by Local Govern- 
ment e 
Where execution of a decree has been allowed to 
proceed at a time when it was possible to the 
judgment-debtor to have allegedjthat the right to exes 





~ Association: 


cute the decree was ‘barred by limitation and that 
question was either deĉided affirmatively in favour of 
the -decree-holder ornot raised by the..judgment- 
debtor, isis not open to the judgment-debtor to raise 
the question. of limitation at a subsequent “period. O 
Farma Begum v. Rangit Kuan, 1 Luck. Cas. 543; A. 
I: R. 1927 Oudh 488 545 
*Forelzn Judgment. See O, P. O., 1908, ss. 13, the 
1 


Fraud—Setting aside decree—Mere perjured evidence, 
effect of Suppression of material evidence, whether 
ground for vacating decree—Averment of particulars 
of fraud—Evidence Act (I of 1872), s. 44, 

eA Court has jurisdiction in a proper case to set 

aside a decree for fraud. 

Ifa decree is-passed against a party on perjured 
evidence, is not open for the opponent to start 
a new action on exactly the same evidencé, on the 
sole allegation that the previous 
wrongly believed by the Court. 

Where there has 
dence and the evidence withheld is at such a 
character that if it had “been produced, the pro- 
babilities are that the Court would have come to a 
different conclusion, a suit will lie to set aside the 
decree. But the plaintiff in such a vase should give 
in his plaint full and fair particulars of the evidence 


O- withheld and how it would have produced a different 


result to the litigation. B BHIKAJI MAHADEV GuND V, 
BALVANT RAMCHANDRA KULKARNI, 29 Bom, L. R. 1046; 
A, I. R. 1927 Bom. 510 i 296 
Fund—Articles of Association—Rules providing Jo? 
loans on particular terms—Execution of pro- note 
.to Fund by share-holder containing terme ins 

„consistent with articles—Incorporation of terms of 

articles by referring words in pro-note, effect of— 

‘Intention—Contract Act (IX of 1872), s 74— 

‘Enhanced interest on principal and interest from 

date of default, whether penal. 

The Articles of Association of the Mylapore Hindu 
Permanent Fund provided for two kinds of loans, 
special and 
made only by way of mortgage of immoveable pro- 
perty. The Articles contained no provision for a 
“special loan” being evidenced bya promissory note. 
Under the Articles a “special loan" was re-payable 
within three years and it:carried interest at 7 per 
cent. during. that term and after the expiry of the 
three years interest was payable at 121 per cent. on 
‘the amount of the principal and interest then due. 
The defendant, a share-holder, deposited certain title 
deeds with the plaintiff Fund as security to rdise & 
loan and executed in 1920 a promissory note payable 
on demand with interest at 7 percent. But, on the 
promissory note there were as the heading the words 
“special loans on deposit of title-deeds.” The defendant 
did not pay up the loan even after three years and 
when the plaintiff Fund demanded the amount dué 
including interest at the higher rate he agreed to pay 
them. Ina suit by the plaintiff Fund to enforce the 


‘mortgage in 1925 claiming a charge for principal 


and interest at 124 per cent. per annum from the expiry 
of the three years referred to in the Articles of 


Held, (1) thet the effect of, the feferring words 
“gnecial loans on deposit ‘of title-deeds” was to 
incorporate into the promissory note all the provis 
sions in the articles relating to “‘speciél loans” ; 

(2) that the promissory note was & mere formality 
since the bargain became complete without, if; 


evidence was 
e 


been a wilful suppression of evi-e 


ordinary. The special loans could be. 


aL 
. 
b 
e 
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(3) that the defendant was, therefore, liable for en- 


hanced interest on foot of the equitable mortgage ; 

(4) that as the defendant had agreed to pay the 
amount clgimed by the plaintiff which included 
interest: at the higher rate, there. was frash promise 
for payment. of enhanced interest in consideration of 
forbearance to sue ; 

(5) that the suit was not barred by limitation ; 

(6) that the term relating to enhanced rate of in- 
terest was not in the nature of a penalty. 


The rule of incorporation of the terms ofa docu-" 


ment by referring words is a rule of construction. 
But if the term to be-incorporated is at clear 
variance with a term in the main document itself, %t 
is the latter term that must prevail and not the 
former. The question in each case is one of intention 
and it cannot reasonably be presumed that, when the 
parties make a distinct provision in the main docu- 
y intended that that term -was to be subject 


gent, the 
o, and directly contradicted by, a term in the sub- 


e e°sidiary document the terms of which have become a 


part of the ebargain only by force of the referring 
words. M MYLAPORE HINDU PERMANENT FUND, Lp. v. 


SABAPATHI CHETTI, 53 M. L. J. 272, 39 M. L. T. 261: A. ` 


I. R. 1927 Mad. 894 796 


General Clauses Act (X of 1897), 8. 3 (37), 
See MUSSALMAN Wakr AOT, 1923, ss. 3 to 6 666 


Ghatwalll tenure—Khorposh mukarrari grant, 
whether transferable—Eniry of land in khatian 
jamabandi, effect of—Sonthal Parganas Settlement 
Regulation (III of 1872), s. 11. $ f 
A khorposh mukarrari grant made by a ghatwal in 

the Sonthal Parganas, is transferable in the ab- 

sence. of evidence to show that it was restricted 
in its enjoyment to the owner personally. 

The entry of khorposh mukarrari land in the kha- 
tian jamabandi does not show ‘that the land is raiyati 
inasmuch as the khatian jamabandi is not confined 
to raiyati lands; and if tenants are “entered 
against the sub-numbers of the land it must be taken 
that the land isa tenure and not a ratyati-holding 
where under the Settlement Rules under-tenancies are 
not to be recorded. 

A clear entry in a Settlemant Record of a person's 
name asa tenant shows that he is a raiyat and pre- 
vails against previous entries or other documents tend- 
ing to show that the tenant is only an under-ravyat. 
Pat DHHATRADHARI SINGH v. HEMLAL SINGA, A. L R. 
1928 Pat. 45 f 42 


Government—Suit against, Secretary of State in 
trover—Cause of action—Jurisdiction of Court. See 
©. P. O., 1908, s. 19 E 576 

Government of India Act, 1915 (5 & 6, Geo. V, 
c. 61), S. 106 (2). See O. P. O., 1908, 5.19 576 

gs, 107—Powers of High Court, adminis- 
trative or judicial, 

The powers of a High Court under s.107 of the 

Government of Indis Act are not merely administra- 

tive but also judicial, anda High Court may in the 





exercise of such powers revise an order passed bya. 
subordinate Court where the order isso bad onthe . 


face of it as to be,in a sense@a denial of justice 
«Pat MAHARUP Karr v. Mguapie Binan, A. L R. 1928 
-Pat.lli ° “e oe = 15 
Grant Estoppel of grantor. See BENGAL TENANOY 

Aor, 1885, 8.985 me, 290 
Grant made for “parwarish for life — 
Grangec'a estate, nature of —Gift by grantee, galidity 





GANDRAL INDHSE; | MI, 


Grove — Ex-proprietary 


Grant—coneld, l EEA aa me ee, 
_of—Transfer of Property Act (IV, Of 1882), 8. 6, 
6.71: (d)\—Gift of maintenateg grant, whether amounts, 
to abandonment of tenancy. er 2. ge 
-Where a person entitled to hold land for his e life- 
time for his maintenarice on payment of certain 
annual rent makes a gif? of the land ib another 
person for natural love and affection, the landlord 
who is no party to the® gift cannot treat the transac-- 
tion as an abandonment. o`- 2 
Where the object ef a grant for mainten#nce is 
the ‘parwarish’ of the grantee for the grantee's life=" 
time, itis a grant ofan interest restricted in its 
enjoyment to the grantee personally and is not a. 
creation of a life-estate, and a gift by the grantee is,. 
therefore, ultra vires under 8. 6, cl. (d)ot the Transfer - 
of Property Act. O MUHAMMAD SHABRGR V. HARNATH 
Kuvar, 4 O. W. N. 857; A. I. R.1927 Oudh 436: 196 
right — Relinquishment— 
Formalities, prescribed by law, observance of. 
The view that there can be no ex-proprietary rights 
in groves is erroneous. - 
There can be no effective relinquishment of ex-pro- . 
prietary rights -unless. the procedure prescribed by 
aw is gone through. O Nanp Ram v. UHHEDI Lat, 4 
O. W. N. 955; A. I. R.1927 Oudh 512 “466 


Rights of grove-holder—Planting of new 
trees—Cultivation on grove land—Cultivation merely 
auxiliary to use of grove land—HEjectment—Injunc- 
tion. ' ` 
.Although a grove-holder-cannot plant new trees, yet - 

he cannot be restrained from cultivating the grove 
land so long the character of the land is not altered 
by such cultivation. If no trees have been cut down 
to make room for cultivation, any cultivation that - 
takes place is auxiliary to its use as a grove. O DURGA 
Prasap SINGH v, Mumtaz ALI 4 0. W. N. 842 79 
Guardian ad litem—Gross negligence—Omission | 
of guardian to produce available evidence —Decree 
against minor—Res judicata. , 
The mere circumstance that a guardian ad litem 
did not produce evidence which he could have - 
produced does. not. amount fo gross negligence 
on the part of the guardian, and will not, therefore, 
prevent.a decree passed against a minor from operat- - 
ing as res judicata. O TALUMUN Becum v. Maryam, 
4 Ô. W. N. 748; A. I. R. 1927 Oudh 354 59 . 


Guardians and Wards Act (VHI of 1890), s.13 

— Proceedings, nature of—Dismissal of application 
_ without enquiry, legality of. 

The procedure under s. 13, Guardians and Warde - 
Act, isnot intended to be summary and a Court - 
should not reject an application for the appoint. 
ment of a guardian of a minor without, ny enquiry 
at all. L SAJJAN SINGH v. Guirt, 26 P. L. R. 164 616 
Haaq-l-chaharum—Sale of grove-—Liability of 

‘vendor and vendee—Consideration- for sale Prima 

facie evidence of market value. x 

A vendeeas wellasa vendor.is liable to the paya 
ment of Aag-i-chaharum ona sale of the grove an 
the consideration mentioned in the sale-deed ig prima — 
facie évidence of the market value of the property 
sold. O OHEDILAL V. DEPUTY COMMISSIONER, KHERI 7% 


Hindu Law—Adoptlon—Daughtersin-law'e power 
to adopt--Consent of father-in-law, effect and opera- 
tion of—Consent of mother-in-law after éstate has | 

-a + + 


vested in her, effect of. - ~ E. 
Un@er the Hindu Law, a father-in-law's consen$ ° 


“to adoption by hig daughter-in-law can operate only 
> -P 


` 


_ Ownef has vested as an hein 


dg 


. ' e 
-. Hindu -Law—contd, 


g à - * í ake 5 e 
during his lifetime, and consent given by him to the 
daughter-in-law by Will is, therefore, of ng avail. . 
- The widow of a predeceased son can make’ a valig 
Adoption with, the: contemporaneous consent of. the 
raother-in-law in whom the estate of the last full 
B YEsHVADABAI VAMAN 


KARANDIKAR v. RaMOHANDRg SHANKAR PatvarDHAn, 29 
Bom, L. R. 1320. ` a -~ 9351 


—§— Ado ption—Performafce of upanayana, whe- 
r bar twadoption—Dattaka glimamsa, value of. 


"The Performance ofthe'wpandyana ceremony is an ` 


absolute bar to adoption. 


The Dattaka Mimamsa isa treatise of high authority. ie 


in the Benares School: A Gorr Nara; Kisir, - At], 
“TR, 1927 All. 634; 25:A.-L.-J. 10097 =- ` - ~ 851 
= Allenatlon—Antecedent. debt—Dissdtiation 
in fact a debt and ‘alienation; necessity o0f— 
‘Debt - contracted with intention of'' re-paying by 
_ erealing mortgage, whether antecedent -"- *-2-2 > 
The--Hindu “Law ‘doctrine ~ of antecedent: ‘debt 


” ¢annot be given effect to - where. the’ debt,?-though 


+ 


oe 


_ antecedent in‘time, is not réally* dissociated in’ fact 
* from the subsequent trahsattion, “ =% 5i a woo! 
‘The doctrige cannot, therefore,» be. invoked -to 


_ validate a mortgage. of joint family. property . where 


the debt for the discharge of which the mortgage is 
created is contracted with the full knowledge that 
it -eam -be re-paid:- only by. -raising, money. on, the 
security of the joint family:property; Pat RAGHUNATH 


- SINGH V. Mopnarayan SINGH,- A. I R. 1928-Pat: 83 1 


. > 
nganaki, 


-by “guardian—N ecéssity—Dities _ ‘of 





fla ae 


` _‘purchaser—Recitals of necessity; evidentiary value - 
4 ss o æ ers ra eee Se Or Pe yn Oat 


~ 0 . < 4 Ne + ; Pid , < ie peor à ans 3 war 
“In order to justify an aliénation -by a, guardián-of 
property belonging -to a minor ‘there must, be either 


advancing the money, should have made. reasonable 
enquiries to satisfy himself as to the existence. of 
Such ‘necessity, but the purchaser is [fot bound to 
see to the application of tha money. 1" 2 | oN 
But, if the evidence. shows that'the debt. for 
which the money “was raised was “paid by other 
means and some time after, d Court is justified” in 
‘relying upon it for drawing the inference that there 
was no necessity justifying the transaction.’- = 3; 
Recitals in deeds of sale with regard to the exist- 
ence of legal necessity for an- alienation by a limited 
owner are not, of themselves, evidence jof such neces- 


` 


“INDIAN cAsiis.. 


_ Hindu Law—contd. ° 


. 


Borrowing sof a loan for the construction “of a 
house on the site of an old one is for legal necessity 
in the. absence of any’préof that the -construction was 
not a reasonable and natural one” under the circum- 

` stances, and even if the construction was begun on an 
extravagant scale, mopey borrowed to comfilete work 
_ would be fò?” legal nécessity if it would have béen an 
“uneconomic_and disastrous step to have left the con- 
-atruction incomplete. N Jaco KALAR v. NILKANTH ` 
UN Mi a? - 471 
————,Conversion -of co-parcener. to“ Chris- 
tianity, -effect.of—Right of survivorship,. whether 


.»---lost—Succession to convert's.property—Succession Act 
v QXAXALX of 1925), applicability. 


a of+—Caste Dis- 
abilities Removal Act (XXI of 1830). | - 
~ The conversion -of a Hindu co-parcener to Chris- 
-tianity: operates in-law to- sevér him from the co- 


- parcenary,- and: the :right of survivorship does not 


| Burvive any more, than it. would survive if a partis | 


~~ 


r 


.tion; had been ‘effected in the. ordinary way. 


NG. I 


‘> Act XXJ of 1850 is inapplicable to such a case since ° e 
athe right of survivorship is not a. vested right which 


; the convert forfeits or,.which has been impaired on 


= account’ of his ‘conversion but“is only a: right-con- 
~ tingent on theré being no partition. -° <5 = ` 


a 


~ 


PN 


te 


“Stance establish that. his debt „was either’ for legal 


-~ 


“ 


sity without substantiation by evidence aliunde.. M 


RAMAYYA V. SURYANARAYANAMURTHI, 53 M. L. J. 464; A. ; 


1..R. 1927 Mad. 890 | . . 150 
——— by widow—Proof oh necessity for 


@ -. a 7 . er ye 
major portion of consideration—Sale 
to be set aside, 


Where in 8 suit to set aside -an alienation! by a 





whether liable 


vto make a. Will". M SUBBAYYA Wi. RANGAYYA,, 26 L. W. 
vz, 206% 


. vSuccession :to the'‘.propèrties-.of- a ‚convert ..to 
: Christianity.is governed by the Indian Succession Act 
“and the only.course of conduct which will avail the 
convert to-escape from the.’provisions ‘of the Act is 


C861; A, I. R.1927 Mad. €83 +- = . 


A Debts—Morigage by” father for antecedent 
-; ,debt—Suit by mortgaugee—Burden ` ‘of © proof: of 


i. immorality of debt—Dejinite evidence to connect debt 
necessity for such alienation. or the purchasers before | 


`, with immorality, necessity of—Creditor's knowledge 
~ of immoral character of barrower,effect of) ` 

-. In a suit to enforce‘a_ mortgage’ executed by & 
“Hindu, father the mortgagee must in the first ins 


“necessity or for payment of antecedent’ debts or tor 
‘the benefit of the family.. But once the mortgagee 


_ has established that the loan was for payment ‘of 


. antecedent debts it. is no. longer incumbent~: upon 
-him to prove that these, antecedent. debts in them- 
selves were for necessity,” and the burden‘ then-lies 
- on the don to establish that thoséantecedent’ “debts 
were tainted with immorality or illegality: ~~* 
Proof of general immoral: habits. ~of the borrower 
at the time the debt was contracted-is. not: sufficient 
“to justify a Court in presuming - that? thé débt: was 
‘immoral; there must be definite evidence: to: connect 


~ the debt with the immoral pursuits af the borrower, 


Hindu widow on the ground that it was not justified - 


by legal, necessity, it was found “that out of the con- 
sideration of Rs. 19,000, there was legal necessity for 
Es. ha ; e ae on 
, _ Held, that the case came within [the princi 
laid down by the Judicial Commi | aig oe ir 
Das v. Nathu Ram (1) and Niamat Rain v. 
(2)%and the sale could not be set aside. 


BHAN SINGH v. JAH OHAIN Seka, 46 O. L! J. 291: 53 M. 


ttee in Sri Krishn | 
Din Dayal - 
P C Stray ' 


L. J. 300; 29 Bom. L. R. 1385; A. I R. 1927 P. O. 244.” 


32 O. W. N, 117 P. 0.6 





= LO F , | 257 
ena aga? -7 Loan for construction of new house, 
o «whether, for legal necessity, arias 


`~ 


The -mere fact that a creditor- was : aware inga 
general way of the immoral life which the borrower 
was leading and might even havehad a suspicion 
that the borrower was squandering away-money in, 
immoral pursuits does not justify a Court in-holdiug 
with regard toa particular’ previous debt .that the 
creditor must have been ‘aware that it was actually 
borrowed. for immoral purposes orso utilised,+ A 


TuLsH1 RAM v. BISHNATH Prasad, 25 A. L. J. 753° 885 | 





Family temple trust — Dispute as’ to 
management-—Refer8nce 10 arbitration by adult 
members of famuy—Award made decree of Court 
and acted upon—Minor memb€rs alive “son date of 
award, whether bound, ; Ah 
W here” a dispute between the membess of a family 

in counection with the management of a family trust 


» 
e ` |) 
4 - 
. 


a | “ae | E ` me. . g BERE as p ak A a l d e 

. Fol, 105) -o GANBERA INDEED. a 0 Ne 

oe x ee oe a ee, a iy ec 
Hindu Law—-contd., er e . . “Hjndu Law—eontd, . - 


is referred to arbitrators’ by all the adult. senior the deceased and obtained a simple mor&y-bond from 
members-of the family and-the award of the arbitra- thẹ guardian.. He sued the®minor and the ‘guardian- 
tors is made a decree of Court, and is acted upon for not as representing the estate, but personally, obtainede 
a long time, ‘it ismot open to the minor members of 8. personal. decree against the minor-and soldeand 
the family who were alive onthe date of the refer- purchased the right, title and.interest of the judgment- 
ence to arbitration to contend that they are not bound - debtor. In a suit by a reversioner after, th death of 
by the, award and decree in the absence of fraud or the daughter for possession of the property sold: | 
collusion, M Kesava Rao v, NATERAVATI, A. 1. R: 1928 9- - Held, that inasmuch ẹp the creditor's suit had not . 
Mad, 200 SO sa an ee - 837 beeen--propéerly framed and the decree obtained By 
am Family tradé— Business carried on by some -Nim was: mêrely a-pergtnal decre¢ against. the #mirnor 
` eo-paréeners, whether joint family bdbusiness—Tests daughter, he-did-not acquire by his purchase anything 
‘Civil Procediire Code (Act V of 1908), O. XXI, more than the daughter% life-estate and the rever- 
r. 5, O, XXX; rr. 1, 3—Suit against firm—Service of sioner was entitled to the possession of the property. 
` summons on one partner subsequently—Limitation.,.  C Laut Motan Pau Roy v. DAYAMOYI Roy Cxow- 
- Where some of the co-parceners ofa joint Hindu - DHURANT, A. 1.:R. 1927 P.O 41; (1927) M. W. M. 95; 52 
family carry ona business, it does not necessarily M.-L ‘J. 426; 29 Bom. L: R: 759; 25 L, PE 709; 45 0. 
follow that the busingss is a joint family business ; . L. J. 404 - a, ae 72 "469 


buf’ where the co-parceners are undivided, joint- .~—_ Jojnt family E b nber 

wy adin = ha = | = -by member of- 
family gak ae ag to ey ka aa of joint family, for no consideration—Other . sap 
dhe firm and all the co-parcaners take .more or leas of family, right of, to recover alienor’s share. 


an active part in the management of the businessof -- When. a member of a joint Hind : 
*the joint family, a Oourt will be justified in coming -purportéd to sell his NA to a ee 
to the conttusicn that ‘thes business is a joint family” though he does not himself plead that ehe transfer 
business. 2 ni - was nota sgle or that it was for notonsideration, it 
"is openx to the other members of. the family to put 
. forward such plèas and prove that there wasno gale 
or no consideration for the sale, and thus retain that 


- When ‘a -suit is instituted against: a firm in its 
firm name, uence ae se consists a me of 
# joint Hindu family or otherwise, and subsequent- | meee OVA 
e one of the eg is individually an with property for the members of the joint family, includ- 
the “summons of the suit under O. XXX, -r.: 3, Civil Pie e member who professed to sell it. goon r 
Procedure Code,- the date of the institution ‘of the - shea of a oo-parcener of a joint Hindu family 
uit, for purposes of. limitation, is still the original - to sell ‘his share ia not an unrestricted right." It is 
ate ofthe institution of the suit against the firm ` restricted to-a right to sell-for valuable consideration 
and not the date of service of° summons on a. and he is not-allowed tomake'a gift of it, M Murgi- 
partner, though the firm had been dissolved tothe © SYM GOUNDAN-v. PALANT GOUNDAN, A. I. R. 1928 Mad. 





plaintiff's knowledge before the institution.of the suit. 950; 93 M. L. J. jes E a E -845 
§ DETARAM-RATUMAL v. VISHINDAS-TARACHAND 854 “7. ra ‘Debt contracted’ by manager— 
: : a Liability of other members—No presumption of 
——— Guardlan and mlnor—Guardian de facto, ~ -family benefit. - ae PN 
definition and powers of—Transfer of Property `: There'is no presumption that a debt contracted by 
Act. (IV of 1882), s. 51, applicability of; where -the manager of joint Hindu family is contracted for 
transferor. is the evictor. . the. benefit of the family where there is no joint 


“Before a person can be described as a guardian | family business, and unless it is proved to be for 
dafacto there must be a course of conduct on his the benefit of the family- the other members are not 
part in that capacity. A person who for many years liable for it. h SOTAM RAM v. PARDUMAN RAM, 28 P. R, 
has never intermeddled or acted as a guardian cannot R; 561; 9 Lah. Li J. 362; 8 Lah. 673; I. L, T.40 Lah. 4 
come forward and claim to be a guardian defacto - -~ ee 795 
and authorised to sell the property of e minor. Such -—— Debt contracted by member, when ` 
a person is not a guardian defacto but only a - binding on family.. tee j 

guardian ad hce. ; A debt contracted by a member of a joint Hindu 
” Section 51 of the Transfer of Property-Act isnot family is binding on the other members: of the 
confined inits operation to cases where the trans- family only where it is established that the debt 





— 





feror is not the evictor. was contracted by the member as manager of the 
| Quere.—Whother a guardian de facto is entitled io family. and for family purposes. L Baru'e. Barra, 6 
bel] the property ofa minor under Hindu Law, ' Lah. L. J. 441; A. I. R, 1925 Lah. 141 ‘770 


"Per Crump, J.—A guardian de facto means a person 
who béing neither a legal guardian nor a guardian 
‘appointed by Court, takes it upon himself to assume 
the management of the property of the minor as 
though he were a guardian. „B HARILAL RANCHHOD V. 
GorpHAN KEsHAv, 29 Bom. L? R. 1414; A.l- R. 1927 the manager of a joint Hindu family for the pur- 


Bom. 610; 51 B. 1040 , 722 poses of a joint family business and obtatned a 
Minor female heir—Creditor advance- ‘promissory note from the manager forthe amoun 
ing money for deceased's dees—Suit by creditor suesthe members of the family not only- Dalk 
against minor. personally—Sale of estate—Rever- promissory note but also upon the original considera- 
° sioner, whether boued*-Suit by creditor, proper -tion of the note'he is entitled tog decree for the debt 
” frame of. °® re . .. against the other members of. the family also 
On the death of a Hindu his minor daughter. súc- insofar as the suit is based on the original con 
ceeded to his eBtate. A creditor advanced money to jsidéragion. O RAGHUPAR SINGH v. Nanik CHAND, 40. 
the guardian. of the minor for payment of debtsof W. N, 999) A.I. R. 1927 Oudh 928 421 
a. ` @ ia ed ae < ` ssa y woa i 





—— Debt contracted for family business 
—FExecution of promissory note by manager—Suit 

by creditor on note as well as on origisfal çon- 
sideration—Liability of other members, . 

. Wher3 a creditor who has advanced money. “to 
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— m Jolnt famlly—Mortgage by-manager—N ates- 
sity or benefit--Rate of interest in excess of éom- 
_ mercial rates—Duty of lender to prove necessity— 
Ordinary rate of inter®st— Duty of borrower to prove 
„absence of-necessity. í a 
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- Kintu Law—contd,e 


I (4iiPthat C's widow was, therefore, entitled toin- 
herit to G's one-third share. O MENDA KUAR 44 
MIRTUNJAI BAKESH SINGH, bLuck. Cas. 516: A. IL R. 
- 1927 Oudh. 489 ° i 337 


Joint famlly—Presumption of joininess, 
nature of—Shifting of onus—Onus of - proof of 
date of disruption. aes j 
In a suit for declaration of title .and possession 


of a share of an item of property alleged to be 


fay 


le 


= ~ 


+ -& transaction by a manager of a joint Hindu . 
. family aan be maintained either on the ground of 

necessity or that of benefit, and if a transaction is - 
beneficial to the family it,is unnecessary for the 

nder. to.establish that the TESS! i 


er t í e existed a pressure on joint and to have been left out in a previous par- 6 
‘the family estate ‘and that tkere was need for the - tition, the plaintiffs admitted that the parties had 
, transaction. be, g divided about 8 or 9 years before suit, and that 


| if the rate of interest provided |in a mortgage- “they had been living and messing separately from 
deed executed by the manager of a joint Hindu ‘that period, but the -defendants contended that the 
family on the face of it appears to be high, viz., ¿partition had taken place about 55 years ago :. 
in excess of ordinary commercial rates, the lender * Held, that the burden of proving that the parti- 
will have to prove the necessity for such a rate. . tion at which their share was détermined and by 
‘Ifthe rate dyes not appedr to be high and no evi- . which thay -became entitled to the possession of that 
dence has been led on behalf of the members of the . share took place within 12 ‘years of the date of the 
family to show that it was not justified’ by legal suit was onthe plaintifs. . S e 
-necessity according to the ‘circumstances that -pre- | Although the normal condition of a Hindu family  ~ 
-vailed at the time when the money was borfowed, _ is joint and there isa presumption- in law to tlt 
there would be no occasion for interference by the _ effect, such presumption ¿may vanish altogether in e 
Court. O Gasgas SINGH v. Muran Kuar, 4 O. W.N. © certain circumstances, in other circumstances it may 
i 981; A. I, Re1927 Oudh 531 593 Be very ve and again, it may poe at one stage 
Partition—Sevaration of one membi of the trial from one party and be fixed on an- 
— No presumption of nin one oT pai sih ther. O SARJU PRAGAD v. DzopaT Lat, 4 Q. W. N. 958; 


0 
living together and enjoying properties in common `: A.L R. 1927 Oudh 499 Ag 
—Status, whether affected—Re-union—Agreement to i Release deed in ignorance of joint 


“unite, necessity of—Minor member, whether can 
~ re-unite— Proof of re-union, what constitutes. 
Partition which means the severance of the status of 


family nature of property, effect of— Separation, 
what constitutes. ji : gi, 
A so-called release deed executed by a member of 


_jJointness, is under Hindu Law a matter of individual “a joint Hindu family in ignorance of the fact tat 
volition of any one member and may be effected ~ the property in the possession of the family is joint 
even if one of the co-parceners Is a minor; but re- family property in which he also has a share and 
‘anion is a matter of agreement, express or implied - under the mistaken idea that such property, is “the 
‘and cannot be effected with a person during his ~self-acquired property of the other members does 
minority. | “not operate either as a separation of status between 

the members or as a partition of the joint family 


- There is no presumption when|one co-parcener 
separates from the others, that the latter remain unit- property; and does not, therefore, debar his sons 
from suing for partition. 


ed. In many cases it may be necessary, in order to 
There isa twofold application of the word “divi- 


ascertain the share ofthe outgoing member, to: fix 
the shares which the other co-parceners are or may sion” in connexion with a partition. In the first place, 
_there is separation, which means the severance of 


be ‘entitled to, and in this sense the separation of 
‘ene is a virtual separation of all, and an agreement the status of jointness. That is a matter of individual 
volition; and it must be shown that an intention to 


‘ 
J 


emong the: remaining members ofa jcint family to 


bd 1 


-their property in common makes no difference inthe , may be 
- DHARMAN 


-. tinued 


remain united or to re-unite must be proved like 
any other fact. 

-- The fact: that -after severance of a co-parcenary 
some of the members lived together and enjoyed 


status of eachas separated members. 

A Hindu died leaving three sons; A, Band Cand 
*the shares of thethree sons. in his properties were on 
his death ascertained and defined, and go far as 
tangible moveable property was concerned, it was 
physically handed over to each ofthe sons in equal 
proportions. C., who wasa minor lat the time, eon- 


joyed their properties in common without dividing 
them by metes and bounds. Onthe death of O, his 


. widow claimed his one-third share| but her right was 
_eontested by A and B onthe ground that C had not 


egeparated from the joint family: 

a Held, (i) that there was a complete severance of 

status between the three sons; | l 
ti that the fac that C continued to live with B 

did not affect their status as separated members 

nor d¢d it amount toa re-union between B and C; 
- 6 4 


EN 


to live with his brother B, land B and C en- . 


become divided has been clearly and unequivocally 
expressed, it may be by explicit declaration or by con- 


_ duct. Secondly, there is the partition or division of the 


joint estate, comprising the allotment of shares; which 
efiected by different methods. PG MUKUND 
BHoIR v. BALKRISHNA PADMANJI, A. I. R. 1927 
P. 0.224; 40 W N 845; (1927) M. W.N. 782; 53 M. L. 
J. 468: 29 Bom. L. R. 1496; 46 0. L. J. 413; 39 M. L. 


T, 521; 32 C. W. N.203; 54 I. A. 413; 27 L W 198 ra 0. 
A a3 


Life-estate with absolute powers of dis- - 


position with remainder to third person, legality of. 

A deed executed by a Hindu widow in favour of 
the natural father of a boy she was adopting under 
her husband's authority recited that it was agreed 
between them that the adopted son was to take 
certain properties, and provided further that “the 
remaining property belonging to my husband and 


‘in my possession shall be enjoyed independently by 


propesty which remai 


myself alone and that the Leite 7 
etime shall 


after being utilised by mg @uring m 
be enjoyed after my 
boys" 4 | 


- 


death by the said adoptive 


Yol. 105) 


Hindu Law—contd. | 


. r 


GENERAL INDEX: - 


. Hindu, Law—contd. ii 


rad 
| 4 E, 2 . 
- 8 

å e 
| | . 


‘Held, that the widow did not reserve aa. Ngolute, ' a mediator. Before sanction was obtained and the 


y 


estate to herself but only a, life-estaje 1 \ 
powers over the corpus during her life and. at the 
adopted son was entitled to sycceed to whatever was 
left at the time of her death. 

The creation of a life-estate with powers of dis- 


` position isaot unknown to law either in India orin N. 846; A.I. R. 1927 


England. M VENKATA OHANDIKAMBA v. VBNKATA Row, 
(1927) M. W. N. 215; 53 M. L. J. 557; A. I. R. WAS. 
39 i 775 


“ ` 3 ad | 
Malntenance—Arrears of. maintenance 


when allowable. 

The fact thata Hindu female claiming arrears of 
- maintenance was supported by her brother in his 
- family during the period for which arrears are claim- 


full -arficles were actually 
“died: - 


yr 


"6 Sea 


ed, is no reason for disallowing or cutting down the . 


` pate of maintenance payable to her. C Roam KUuMAR 
- PAL v. Kusum Kamin Pat, 32 O. W. N. 48 725 


J Mitaksharå and Mayukha, applicability 
of, to Berar. ; “ 
e rhe Mitakshara is 





paramount and the Mayukha is 
of secondary consideration in Berar. N GOvIND?. 
“ CHINTAMAN, A. I. R. 1928 Nag. 55 840 

———- Rartitlon—Progpective marriage expenses 


sold to the creditor the hnsband 


field, that the plaintiff wasentitled, fo recover the 
efela. M NAMMALWAR OnETT V. PERUNDEVI THAYAR- 
AMMAL, 39M. L.T. 332; 26 L. W. 602; (1927) M We 

Mad. 1031; 53M LJ 802; 50 M. 
941 _ ; 793 


5 A. e e 
Successlon—Dayabhaga School—Daughter's 
daughter's son, rightXpf. SPO 
Daughter's daughter's son is not an heig under the 
Dayabhaga School of Paw, and cafinot, therefone, be a 
reversionary heir of an agnatic relation of his mother's 
mother's father. © Dinfarinr Devi v. AMBIOAPROSAD 
SANYAL l 841 ` 


—-—— Widow—Alienation—Estoppel of reversioner 
consenting to alienation. A 
It is settled law that an alienationgby a widow in 

excess of her powers is not altogether void, but only 

voidable by the reversioners, who may either singly, . 


or as a body, be precluded from exercising their 


‘right to avoid it either by express ratification or. by 


- of. member and expenses incurred before trial, ` 


-` . whether can be ullowed. 

. . In a suit for partition of a joint Hindu family 

` claims for prospective marriage expenses ofa mem- 
ber as well as claim for marriage expenses incurred 

` subsequent to the institution of the suit but before 
trial should be disallowed. B PRANJIVAN KASHIRAM 
v. Mottram MANCHHARAM, 29 Bom.i L. R. 1412 720 


3 Rellglous endowment—Old village temple 
inruins—Removal of. idol by majority of wor- 
_ shippers to newly built temple, validity of. 
Where an old village temple was in ruins and the 
site on whieh it stood became insanitary and incon- 
venient for worshippers and a very considerable 


majority of the worshippers of the temple who were ` 


‘in management of the temple built a new temple and 
installed the idol therein: - 
Held, it'was not competent to a few dissenting 


villagers to challenge the action of the majority-‘of . 


Re 


the worshippers in a Oourt of Law. M VENKATACHALA 

MopALIAR v. SAMBASIVA MUDALIAR, 53-M: L. J. -288; 25 

'L. W 377; A.I R.1927 Mad. 465; 38 M. L. T. 270 
oA aa e gag 

See HINDU LAwW—JOINT FAMILY | 
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Stridhana—Husband's right to take wife's 
property to relieve distress—‘Taking’, meaning of 
—User, whether necessary—Death of husband before 
actual user, effect of. Sa < 

“Under the Hindu Law, in times ‘of great neces- 
sity, a husband can ‘take’ his wife's property to 
“relieve that necessity. Butin_ order to deprive the 
wife of- her right to such- property there must not 
only be a mere physical taking but use or disposal 
of the property to relieve such necessity. 6 
Where the husband ha merely attempted to use 
his wife's stridhana and dies before actually using 
it, it must be held that he has not taken the pro- 
perty to relieve his necessity, and as the right to 
a is personal to him it isput an end to by his 
eath. j aa 
The plaintit's husbénd agreed to sell her jewels 
to one of hi$ creditors}and pending the sanction of 
the Oourt for such agreement handed: them over to 


Re-unlon. 
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acts which treat it as valid or binding. a, 4. 

A reversioner who was himeelfa party to and has 
benefited by an alienation by a widow@and persons 
claiming through him are precluded from questioning" 
any part of it, even though he was not the. nearest 
reversioner at the time of the transaction. PO Ram- 
GOWDA ANNAGOWDA PATILV, BHAUSAHEB, A. I.R. 1927 
P. ©. 227; 53 M. L. J. 350; 46 O. L. J. 267; 40. W. N: 
876; 39M L. T. 250; (1-27) M. W. N. 736; 29 Bom. L, 
R -1380; 32 O. W.N. 88; 27 L. W. 140; 54 I. A. 396 Peg; 

- , “708 
Compromise by . widow—Effect on 
. reversioners. 

Where a Hindu widow representing the estate 
enters into an amicable arrangement with a-judgment 
creditor and absolves him from liability, her action 
is binding,,upon the reversioners in the absence of 
fraud or collusion, O Siam BAHADUR V. NAGESHUR 


“Sanat, 1 Luck. Cas. 589; A. I. R. 1927 Oudh 520 895 





— Gift by widow, validity of —Tests— 
Distinction «between gift and alienation for con- 
sideration—Consent of reversioner, effect of —Recitals 
in gift deed, value of—Nature of estate inherited 
by widow—Alienation by widow—Absence of heirs, 
effect of —Reversioner's transferee, rights of. _ 

An alienee for value,- of property from a Hindu 
widow has certain equities in his favour which do 
not arise in favour of a donee who is a mere 
volunteer, the reason for the distinction being that in 
the case of gift, there isno room for the theory of 
legal necessity, as, on the face of it, gift is a voluntary 
act of transfer, Even the consent of the reversioner 
does not and cannot place 1t on materially sounder 
basis because the very foundation, viz., the existence 
ofa justifying cause such as legal necessity, whose 
place is supplied by the reversioner’s consént in the 
case of transfer for valuable consideration ' is* itself 


wanting in the case of gift. : me 

A donee, whether from a widow or from,a-manager 

of a joint Hindu family, acquires no title- usless the 

gift is one occasioned by spiritual necessity or made 

in the performance of indispensable acts of dug or 
16. 





religious necessity and relates to property, w 
Lfroms only a small portion of the entire estate, © 
A gift by a Hindu widow if void ab initio cannot 
a 3 ae e 
ss : 
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hə. validated. by tha subsequent consen} of the révere 
gioner. ° ` l < 
-.The. transferee--of a #eversioner can take- up® the 
defence open ‘to the Matter in a suit for possession 
ol property alienated by a Hindu widow. - 


o importance can beattached to the recitals. in 


' a-deéd of gift as to theegift being justifiable unless 
the truth thereof is proved by rèliable evidence. 


The -restrictions on a Wfndw widow's power -of® 


elicnation are inseparable from herjestate and their 
existence does not*depend on%hat of heirs capable of 
taking on her death. N Dasurata v. -TARAOHAND, 10 
N. L. J, 216 re 79): 


we Widow—Powers of management—Waste— 

Appointment of Receiver—Restriction on powers 

of management of moveable and immovéable property - 

A widow May be deprived of the management of 
her estate and a Receiver- can be appointed where 
specific acts-of -waste or of gross mismanagement or 
of other- misconduct are proved against her and 
the Oourt is of opinion that she cannot be trusted to 
deal with the estate in a manner consistent with her 
limited rights. - - ont 
` The same*restrictions on the powers of disposition 
' of a widow apply to moveable as to immoveable pro- 
. perty and a widow has no more right to waste move- 
able property than immoveable. N Rura v, BHAIRAON 
PRASAD ` | 353 


ae l 
————— Sale of property by widow— Part of 
consideration not applied to legal necessity—Sale, 





' whether can be set aside. - . . | 
+A sale of property executed by a widow should not 
be set aside merely because a small part-of the 
consideration is not proved’ to have been applied to 
purposes of necessity. O. Brnark Dar v. MOHAMMAD 
Guarur Kuan, 4 OW. N. 770; A. I. R. 1927 Oudh 442 
a foo 5 - 496 
= Surrender -Deed'- of surrender not 
properly stamped, effect of —Purchasée of ‘holding 
under -rent-decree—Accretion. - -` : 

A surrender of a holding byahHindu widow tothe 
next reversioner conveys a valid titleto the next 
reversioner, = 

The fact that such a deed is not properly stamped 
does not affect the validity of the surrender. What ig 
to -be looked into in such cases is whether the facta 
lead to the inference of a relinquishment. 

A holding purchased by a Hindu widow in execu- 
tion of a decree for rent against tenants who helda 
subordinate interest under a raiyati which she had in- 
herited from her husband forms part of the husband's 
egtate. C GANGADAYAL MISIR v. OHHAKINA BHANU, 46 O. 
L. J.149; A. I. R. 1927 Cal. 806 l! > - 22 


Wiil-—-Devise to daughter—Nature of estate 
conveyed—Presumption—Absence ‘of restricting 
phrases, effect of—Presumption. | ` 
Theré is a presumption that in the absence of 
restricting phrases, the estate conveyed to a daughter 
by a man governed by the Berar personal law is 
non-restricted estate and the property received ig her 
stridha’. . 

The personal law of the husband of the beneficiary 
cam have nothing to do with the interpretation of a 
Willgmade by such a person. ' 

Stridhan of a Hind» woman, whose personal law ig 
that prevalentin Berar will descend on her death to 
, bêr daughter. N Govinp v. CHINTAMAN, A. I, R. 1928 
Nag. 55 ! B40 


| 
| 


~ INDIAN OASIS, . 


Inam—Inam held Hi ehares—Alienation by’ inamda 


o “pigs. 


—Liability of alieneesto pay poruppu to zemindar 
_ whether Joint or several—-Separate possession of plots, 
effect of—Landlord and tenant—Assignment of 
tenancy—Assignee’s liability for rent—Privity “of- 
estate—Re-assignment, effect of. ` = ee 
_ Where an inam held in shares by an inamdar 
under a gemindareis ‘assigned by him to several 
persons, if the assignees hold their respective shares 
in. physical severalty, each of them ‘is separately 
liable to the zemindar for his share of poruppu only 
and if the alienees are jointly. in possession as ten? 
ants-in-common of the whole, even if such possession’ 
is through sub-tenants, they will be jointly liable for 
the poruppu though it will be open to‘'them to cut 
down their liability by division. 


-e Per Reilly, J—The liability of the assignee ofa 


lease-hold by reason of privity of estate to’pay rent 
to the landlord arises with the ‘assignment ‘to him. 
and ceases with a re-assigninent by him and” the 


liability and the-privity ‚extend. to the. whole of the. - 


premises covered by the assignment and -no further. 
Accordingly, the assignee of a leseestenantin cart. 
mon must be liable for the whole. ofthe rent of thé 
property to which his ‘tenancy in-commoy relates, 
When the. assignees of the tenants-in-common 
divide the land among themselves and take separate 
possession of separate plots according to their shares, 


-there is,, in. effect, a re-assignment to each sharer 


among them by all the other sharers of their interest 
in the Jand allotted to him and from that moment 
the liability of each alienee as a tenant-in-common 
to pay rent for the whole land ceases and he becomes 
liable only for the rent on the land allotted to hir 
at the division. M MosarKanni RAVUTHUR v. DORAISAMI, 
26 L. W. 288; A. I. R.1927 Mad. 931; 54M. L. J. 30 

179 


Service inam—Resumption of land, by 
` Government—Board’s Standing Orders (Mad), 0. 
XXXV, ss. (2) and (8)—Resumption by Collector, 
validity of~—Rights of person in possession—Right 
of Government to grant patta to others. ; 
“Under O. XXXV of the Standing Orders of the 
Board of Revenue, Madras, in acase of resumption 
of a service inam by the Government, the Collector 
can resume itand grant the assessment to the work- 
ing ineumbent and the land tothe persons in oceu- 
pation and itis only if he wishes to oust the persons 
in occupation and put in the working incumbent that 
he must report the case to the Board of Revenue, 
Where the Collector grants the assessment to the 
working incumbent and issues inam patta to the 
occupancy owners, there is a clear case of resumption 
of the land and not merely of the assessment. On 
resumption by Government of an tnam which con- 
sists not only of the assessment but of the land itself, 
the Government has theright to -place whomsoever 
it pleases in possession of the land. 


Where the Government, at the time of resumption, ` 
ousts the person in possession and enters into posses- , 


sion, any prescriptive title which such person may 
have acquired before thatUate short of a prescriptive 
title against Government, will not avail him to defeat 
the right of a third party to whom a patia has been 
granted by Government in pursuance of Government's 
right to confer the lanl on resumption on whomsoever 
it pleases. M MANIAPPA UDAŅAM v. WABAPATHI ASARI, 
53 M. L. J. 515 . ° = 202 
Income Tax Act (Xl of 1922), s. 2 (1)—Income 
. derived from toddy from trees in Goverment assessed: 

lands, whether agricultural income, 
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'Incomis derived from’ toddy’ is agfioultural iritome 


~ ~- = 


When “itis ‘reteived by the actwal cultivator, whether’, 
owner or lesaee of the land:-on“whith the trees grow, 
If the income’ is “obtained by a-pérson. who “has not; 
produced thetrees from which the todily is tapped,” 
orhas :not. dones any agricultural: operation whereby- 
those::trees have ‘been. raised,:.it-is nob «agricultural 

jocome within: the meaning’ of the Act..-M. Cox- 


MISSIONER OP Income Taxv. Yagappa Napar, 26.L. WI, . 


578753: ML, J, 666;-(1927)-M.: W N 843; A. I.R.1927 
Mad, 1038;,50 M7923 NS ee ge e O T BB, 
L SA) (3) (Trust property —Ezemption, 
from tagz—Tests—W holly, meaning of Dedication, 
- for religious and -charitable, purposes, what amounts- 
.to—Mussalman. -Waky -Validating Act (VI. of 1913); 
6 applicability Of a e- TE 


` In order that thè“ income òf property held in- trust- 
may be exempt. from- payment- of income-tax;` 
tif property muat’ bè- held -under a-trust-or-other 
legal obligation wholly’ for -religious “or! charitable’ 





me ” - ~ -= - 


£ r 


purposes. ` y. e Hele i Pr 

The word: "wholly", as used” in- g. 4° (3)-(4) of the 
Income Tax Act, cannot be. read as equivalent to’ 
“mainly” but must be read in its ordinary accepta- 


> 


tion and. is closely akin to “solely’..: - 
-Under the terms of a-trust deed -the trustee had 
full power to“uss the income of the property for the 
suitable maintenance of his dignity and. for defray- 
ing all personal expenses, to-provide all the members’ 
of a particular.community “with board and: lodging 
antl the like, for carrying on agricultural, commercial 
and other pursuits of thé said comminity, for giving- 
secular and religious education. to the members, for 
entertaining guésta and for donations, for charitable’ 
and... religious purposes and,: fór - contributions to` 
memorial “funds raised for Holding social, educa- 
tional, religious, industrial and political conferences, 


eic.: - DO aa - i 
Held, (1) that even assuming that there was a trust, 
the trust could not be described as one wholly for 
religious or charitable purposes within the mean- 
ing of s. 4 (3) (i) ofthe Incomé Tax Act: 

(2) that there was no trust even in part for religious 
or charitable: purposes ‘inasmuch as-no.-definite. part 
of the property' orits income was allocated to such 
purposes ; z Baia Sea! : 
(3) that the Mussalman Wakf Validating Act, 1913, 
had no application to the case,- as, thera was no entire 
or substantial dedication of property to-.religious, 


. a 4 ` 


pious, or charitable purposes of a permanent character, - 


N Comstisstonee oF Incomz Tax v. M. E. R. MALAK, A. 
I. R. 1928 Nag. 10 ear ae ae We 


—— SS. 31,32, 66—Reference by- Commissioner 
—Question of law arising in proceedings other than 
- under Chap, VIII—High Court's. power to order 
reference—‘Assessee,’ meaning of. 
‘Itis only upon a refusal under s. 66 (2) of the In- 
come Tax Act that the High O8urt has jurisdiction to 
order a Commissioner of Income-tax to state the case; 
Where a question of law arises in a proceeding in - 
connection. with an assessment, other than a pro- 
ceeding under Chap VII, in witch thase has been 
mp order under se3l or 8.932 of the Income Tax Act 
the High Cburte has n® jurisdiction to- compe! .the 
Income-tax Commissioner to. make a reference, 
although if is open to the Oommissioner,;if he is so 


- e = 


inclined to. make a-reference himself. ~~ 


Obiter—The definition of the word ‘agseagge’ in 
e . ` 





GENERAL ISD 


eL 


2 ` 
< . z 
. 
5 P 


H ge : ' : e, 
x, i h y ® ` ii 954 
Angome Tax Act—concld:) extn -getaan 


the Act cannot “be taken- ig exélude. the “represen. 
tatime- of thé“ éstate res ponaths “forthe, payment of. 

_ income-tax?7'O-* Govinp’ -SARAN v. COMMISSIONER on 
Ingows Tax, Giazieur, 1 Tuck,-Ca's*499; & I R. 1027. 
Oudh 465 - se we se 556 
i. g, 66 Power “of, Lahore: High Court ig 

e “issue “mandamus ‘to- Agminiistioner” of” Income-tag 
` to “make reference—Speciyic Relief Act (f of 1877) 

= 45, scope of, aes eS so Bi > Ha KAN ae = H 


` Clause: (1)- of 6:68 of # 


“ar 


terho ete WG 


16° Income Tax Act ‘refers 


to the referenca of a question of law éither hy the 
Commissioner “on his, own~ motion” or on: reference: 


from-any Incomé-tax Authority subordinate to bim; 
and does not*contemplate a reference at the instance of 
| an’ assesses. PN ee a 
_.Apart from the provisions of el. (2) of s. 66 of the. 
- Income'Tax'Act -the Lahoré High Court hasno power 
to issue a mandamus to the Income-téx Commissioner 
to refer a question fo the High Court. ‘inasmirch -ag 
e: 45 of the Specife Relief- Act which” empowers 
certain High Courts to. issue mandami dork. not 
_apply to the Lahore High Court. L Motamman FARID 
Vv. COMMISSIONER oF INCOME-TAy, A. I. R.-1927 Lab. 5183. 
wa ee S oe 2h Bape: Se ı ..167 
Insolvencv—Creditor proving- against joint estate. of- 
' debtors—Reelection- to prove against “their separate 
estate, whether barred—Estappel—Official Receiver's 
.powerto réview orders=Power -to ‘dmend -claims 
“already proved—Provincial- Insolvency Act (Vof 
= 1920), S. 0. se 4 2 2 tara Re hie : 


Joe 
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The Official Receiver has no powér to review his 
orders and. cannot; therefore; permit:améndment -of 
claims previously proved: but’ the Court may: in fit 

cases, exercise its vast powers of-amendment-of claima. 
S Armen Hast Dossat Moosa, v. MACKENZIE STUART- & 
Co.. 2R Or. L: J..954; A. ICr. R. 142; A. I. -R.1928 
Sind 43 3 o 366 


Insurance—Condition in policy that suits must be 
_ instituted within three months of repudiation of 
claim, enforceability of— Strict proof of repudiation, 
` necessity of—Letter questioning “assignee’e- ight, 
whether amounts to repudiation. ; Go ae A 


“A condition in an insurance policy that "if the claim 
be made and rejected and an action or suit be not 
commenced within three months after such rejection, 
the. policy shall be forfeited" should not be enforced 
unless there is very definite and clear evidence ofa 
repudiation of the claim more than three months before 
the action or suit. : < n 7 
_ A letter which merely questions tha- right of an 
assignee of a policy to claim the amount due unde 
the policy is not such arepudiation as would effect 
forfeiture of the policy under the gaid clavre. 
Universal Fire & G. T.-Cò. LiD. v. JAPAN Corton 
Trapine .Co, Lrp., 5 R. 208: A. I. &. 1927 Rang. po 
Se a Na a Mae 6 » + e 201 
Interest—Case not falling) within “Interest Act— 

Interest as damages on grounds : of equity, whether 
can be quwarded, as 


t 


954 , (|. INDIAN GAZES, Lok 984 
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Interest—concld. ° L. "© Jury trial—Charge fair and accurate—Ovnelusion® 
| Ka of Jury reasonable—Conyiction—Interference. 

Tteis open toa Court to award interest by ‘way of Wiere the charge to the Jury is fair and accurate 
damages, on principles of equity, in qases which do anc taeconclusion of the Jury is reasonable, the 
not fall withjn the provisions of the Interest Act. O -High Dourb will not interfere with the conviction. O 

MOHAMMAD ALI Monayafap Kuan v. Gur Prasana 40. . Banen v. EMPEROR, $ O. W. N. 901; 28 Or. L. J. 937; 


W.N. 1061 A. I. R. 1928 Oudh 89°: ~ 836 .9A—. Or. R. 101 ; 457° 
e zi 


—_Instalméent bond—Provision: for compound REN Charge tod ury—Address in vernacular read 
O interèst on instalmente—No provision for interest on ky Government *Pleader—Procedure, whether illegal 
whole sum becoming erigi e Lanier entitled ---to ches of Ce to re-consider part of 
simple but not compound Pierest. | : e -E 7088, tegan y of. | i 
= Oourte do not issn to A ound interest nor awara. Tke fact that the Judge's charge tothe Jury aftere 
- it M the absence Sf any sti ation to that effect. . being translated into the vernacular was read to the 
A mortgage-bond payable in instalments provided „Juzy ty the Government Pleader does not render 4 


that interest was to be paid with each’ instalment, that tris] ilegal. 


44 thore was default of any instalment that instalment = dury returned a unanimous verdict of ‘douht’ 
“was to bear compound interest, and that in default ofe and waen the J udge asked them their opinion about 


three instalments the whole amount was payableina .2 rin part of the case they admitted that they 
ae es 


-jump : i "had rot considered itand the Judge sent the Jury 

` Held, thah after the whole sum became exigible, rack z0 coosider that part of the case and the Jury 

-the mortgagee was entitled to simple interest at. the .* etucred with a verdict of guilty: | ae Ns 

rate stipulated for inthe bond, but not to compound Falz, e wa Ua aa cad rs Big a 
„i : AsanaMv DNANOBA, 23 N. L. R. 168 758 Cece acopte y the trying «uage, UR NATH 

Ton sae Da aapin 908, BEADURIV. EMPEROR, L. R. 8 A. 140 Or.; 8 A. I. Or?R, 








In t S fits. See O.P. O., 1 
s. 2 (12) E ° aq 340, £. LR. 1927 All, 721, 28 Or. L. J. 950; 25 A. L.ed.0 
rt) ees - | | . 1077 e ’ e 662 
Interpretation of documents. - - Kercar, meaning of. 
Decisions on interpretation of wholly different > Y=rkar may be described as a land reclaimed from 


documents between different parties executed in -wwes-efor the purposes of rice cultivation. Pat Lat 
different circumstances are of little use as a guide Saz- PALIAN v. DEBA MUNDA, A. I. R.1928 Pat 87 58 
‘in interpreting other documents. O MUHAMMAD a. 
UHABBAR V. HARNATH KUAR, 4 O.W, N. 857; A. LR. Larc acqulsition—Acquisition, for purposes of 
1927 Oudh 436 | 196 . fanicipality, whether for ‘purposes of Government’. 
Xhare land is acquired by Government not for thé 
Interpretation: of Statutes. See Or. P, O., 1898, purces of a Company but for a public purpose, 
ss. 12, 15, 36, 37, 261, 562 i | 433 eç., kae construction of a road ina Municipal dhen, 
——— Fiscal Statutes to be construed strictly. it must be considered to have been acquired for th 
Fiscal Statutes have to be construed strictly so reqrirement of the Government: ; 
farag they impose liability on the subjects. Pat S:r Ghose, J—The Government of this cquntry is 
DAMODAR Prasan v. Masupan Sinan, A. I. R. 1928 Pat. cated on by different bodies and anything which is: 


85 , 108 fora public purpose must be considered to be a 
—— Statutes taking | away. jurisdiction of  prracse of the Government of the country, e.g., Local 
| ordinary Couris—Strict interpretation. ©.. Be# Government. O Rapua BINODE MANDAL V. BUREN- 

An ènactment which seeks to take away, the juris- pra NATH GHOSAL B77 
diction of the ordinary Courts must be strictly ĉon- ` .————— Injunction against acquisition—Inherent 
~strued. L Onna v. BANA, A. I'R. 1927 Lah. 452 507 . pover, See O. P. O., 1908, s. 151 146 
interpretation of Will—Oral statements made at zc AG uisition Act 1 of 1894 g. 18—Ac isi- . 
execution, admissibility of, to vary terms of Will— eases of eee of ents Si hal No RAR by 
Interpretation i Ms fama at thee ti f ucow—Reference at reversioner's instance—Award 

~ aa T A ag ho ka p Ke Of in javour of widow and reversioner— Objection in 

“execu 

varying the terms of the Will. NGOVvIND v. OHINTA- ner od to competency of reference, whether say 
"MAN, A. I R. 1928 Nag. 99 | 840 kere land acquisition proceedings were institut- 


ed m respect of properties ip the hands ofa widow 
wic dd not object to the award by the Land Acquisi- 
tier Officer, but a reference was made to the Court at 
ths -cstance of the reversioners and an increased sum 
was ewarded, on appeal by the reversioners- on” the 


Jurisdiction—Surt by tenant against rival tenant 
for possession of tenancy land-—Cognisance by Civil 
Court. i ; 
A suit between the rival tenants for possession of 

‘tenancy land is cognisable by la Oivil Court. O 


MAHAB . W. N. 973: A. I. R. 192 rard of low valuation: 
- Oudd 508 we z j 9 ° siki aon F Eeld, that the question whether the reversioners 


° | hed such an interest in the land as to entitle them 
Jurisdiction of Courts. See Ox. P. C., 1898, ss. 12, to Sim a reference could not be raised in appeal 


15, 36, 37, 261, 562 | 433 ipa=muchas if this obfection was upheld, ne further 

TTF | ra-l would be that the original award wo ave 
4 Soe INTARPRETATION OF MTATUTES 207 ta be restored, although no appeal had been preferred 
gagah governed by allegations in plaint. | b- dovernment. M COHETTIAMMAL V, COLLECTOR OF 
e In order to ascertain the nature of a suit the Goarsatore, A. I, R. 1927 Mad. 867 219 
“ganeral rule ts that the allegations in the plaint Landlord and tenant Adverge possession.” {ge 
must primarily bæ looked to and that these allega- _EDVERSE POSSESSION .? j 85 





tions govern the question of jurisdiction. L CHETA v. Agreement by tenant to par rent to superior 
BANA. A 1, R, 1923 Lah, 452 507 lerdllord=Default-Sale of lessogz'e rights in suit 
s4 : x , e A 

| : 
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Vol 105) oe 
“ Lundioyd and tenant—contd. 


for rent—Purchase by. tenant—Trust—Suit bydessor ” 
0. XXI,- - 


Jor declaration of trust, whether barred bij 
‘vr. 98, Civil Procedure Code. f ie 
Where a lessee. who is under an obligation. to pay 
.the rent to the superior landlord makes default in 
-the discharge of his own obligation.and purchases 
the rights ofghis lessor in execution ofa decree for 
rent obtained by the superior landlord against the 
Jessor, he does not acquire any independent title to 
the property adverse to his lessor but only constitutes 
*himselfa trustee for the lessor. < 
“ A suit by the lessor under such circumstances fo 
@ declaration that his title to the-properfy remains 
“unaffected “by the execution sale is not barred by 
“0. XXI, r. 98 of the Oivil Procedure Gode. © 
MAHORUDDI SHEIKH v. SAFED ALI KHALIFA, A. I. R. 1928 
`Ọal. 103 i ies - 
i — Assignment of tenancy—-Assignee's liability 
for rent. ` See Inam - 179 
——-— Encroachment by tenant on contiguous land 
of stranger—Landlord, whether entitled to claim 
gent for such land, l 
< A tenant who has agreed to pay rent to the land- 
° Ird for the area actually under cultivation is not 
-liable to payerent to him in respect of contiguous land 
belonging to a third party whichhe has encroached 
npon and brought under cultivation. C JATINDRA NATH 





` OHOUDHURI v. TRAILAKHYA Natu Das 737 
i — Kabuliyat— Construction— Option to re- 





“measure and fix jama at prevailing rate. 

A tenant held a jama of Rs. 6-8 under the land- 
“lord. There was a provision for increasing the 
jama to Rs.7-6 and it was stated in the kabu- 


Jian that this Rs. 7-6 was in respect of about, 


3 -pakhis of land- ‘as- per boundaries of , the 
differant plots given below’. There was a further 
‘provisipn in the document that ‘when you would 
measure the lands we shall pay rent, without any 
objection for lands found out by your measurement, 


in accordance with the prevailing rate of tenants 


` holding similar class of lands’: 
_ Held, that the document did not mean that if there 
was a Te-measurement and the. tenant was found to 
bein possession of lands outside the boundaries he 
‘was then to pay the agreed jama of Rs. 7-6 
for the original area plus the prevailing rate for the 
additional amount, but gave an option to the land- 
lord to have the whole area measured and accurate- 
ly ascertained and to have the jama fixed for the 
whole land at the prevailing rate. C Suxumari MIRTA 
v. Kinu MANDAL, 46 O. L J. 250, 605 


Kabuliyat--Stipulation pay enhanced rent 
after expiry of lease, whether penal—Contract Act 
(IX of 1872), s. 74—Acquisition of occupancy 
rights before expiry of lease, effect of—Bengal 
Tenancy Act (VIII of 1885), s. 19. 

A stipulation in a kabuliyat that the tenant should 
‘pay an enhanced rate of rent if he continues to 
remain in possession after the expiry of the term of 
the kabultyat, is not in the nature ofa penalty and 
does not, therefore, fall withjn the purview of s. 74 
of the Contract Act. 

The fact that the tenant had, during the term of 
the kabuliyat acquired oceupancy rights under the 
‘provisions of the Bengal Tenancy Act, does not 
disentitle the landlord to enforce sucha stipulation 
“on the expiry gt “the term of the kabuliyat. Pat 

UMAN Das v, KAOCHALI MANDAL, A. I. R. 1928 rate f 

e 


— 





i 


GENERAL INDEX, | 


-` dandlord and tenant—contd, - 


779° his lessee : 


e 

. fog 

—— Occupancy tenancy—Execution of. fietitioug 
legse by landlord—Attornment of tenants to essee ` 
—Tenants, whether become sub-tenants—§uit between 
ny and _tenant—Decisipi by Revenue Court— 
Subsequent ‘suit by landlard in Civil Court, 
maintainability of. tg 
A landlord executed a fictitious lease in fayour*of 

his manager and counter-parfs were taken fgom the 

tenants in the name of the lessee. Ina suit by one 
-of the tenants to conte notice of ejectment issued 

“by the lessee it was heM by the Board of Revenuas 

. that the tenant was aot a sub¢enant uhhder, the 
lessee but remained a*tenant-in-chief of the land- 
lord and was not, therefore, liable to ejectment. 
The landlord instituted a suit for declaration against 
the tenantsthat they were only sub-tenants under 





-Held, (1) that the real landlord was the original 
landlord himself and not his lessee agd that the 
tenants were, consequently, tenants-in-chief under 
him and not mere sub-tenants; KN 
““(2) that the Oivil Court had jurisdiction to try 
the suit inasmuch as the landlord was not a party 
‘to the previous proceedings before the Revenue Court. 
-O NAGESEWAR Sanar v. Monn, 4 O. W. N.805 103 


kent payable “in kind—Price fixed in 
kabuliyat—Landlord, whether entitled to claim value 
of grain at current market rate—Choice of tenant, - 
_., Where, a sum is fixed as payable by the tenant in 
lieu of paddy which is to be delivered by him as 
rent, unless there is-a strong indication that this 
money value was placed for some other purpose than 
that of giving the tenant a choice either to pay 
‘money or to deliver the paddy, it must be taken that 
“the tenant has the choice either to pay money or to 
deliver paddy as stipulated. 

A landlord cannot generally claim in such a case 
that the tenant is bound to pay the market value of 
the paddy at the date of the institution of-the suit for 
‘rent if he does not deliver the paddy as rent in kind 
-O Saros BANDHU ò. MATI Lat, A. I. R. 1928 Cal. 119 | 


756 


~~ Sale of trees by tenant—Rights of purchaser 
—Hextinetion of right to enjoy fruits—Right of 
landlord to recover possession of land, and of pur- 
_ -chaser to remove timber. 7 
: A person held possession in the status of a tenant 
of certain scattered trees, standing in a zemindari 
In-execution of a decree against ‘the tenant the trees 
. were sold 5 i i ; 
_. Held, that the purchaser acquired only a ri 
the timber in the trees, that the right d the Ga 
ment of the fruits in the trees must be deemed to 
have .been destroyed or abandoned by the sale. ande 
that the landlord was consequently entitled ‘to Te- 
cover possession of the land, and the purchaser was 
entitled to remove the timber. O MOHAMMAD AKBAR - 
v. LACHEMAN Prasan, 4 O. W. N. 970; A. L R. 1997 


Single suit for rent of sir and khu e 
of different periods held ae one Bae 
maintainability or. l Ka ana 

. Where there is only one agreement for the | 
of rent, that agreement can be enforced by a E baka 
‘although the agreement includes sir and khudkasft 
land of different periods of time. A NAUBAT SINGS v 
Jat Ram Snes, L. R. 8 A. 300 Rev; A. I R, 1997 
All. 724 : - 3880 
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TORR ey. _ERDIAN CASES, , A 
. Landlord and tenant—condld:..: 2: Py aa ae Letters Patent (Rang,)—coneld. ee 
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ini. Buit efor, rent- Damages? KA use . and jurisdiction to hear and. decide a suit is a ‘judgment’ 
eae tiot, whethere can be decreed— Amengiment wizen the meaning of cl. 13 of the Letters Patent of 
Popolan ets ote og 4 the Rangoon High Oourt and is, therefore, appealable 
“a Unless an alternative claim-is: made, no sum canbe underthesaid clause. R TAR MAHOMED v. ZULAIKHA 
decreed -as'. damages -for -use - and occupation, 1n Bat, 6.Bur. L'J..205; AT. R. 1928 Rang, 20; 5_R.782 
a sui? for rent; hut a prayer to “amend the —_ °. TE a B ©. 472 
faint “by adding an, alternative felaim should be LIZEt.and alr. See EASEMENT  __ ar 39 
grantéd if thé-omission ees plaint was, due Y ; se Sentai — Del a 
e jjidvewėrco or mistake, and the-prayer for. amend- Linstatlon—< dverse ‘possession—Delivery of -syme- 
- raat ig made Without inexgusable: delay. -~ N. TRIVENI- ‘boaedl podsession, effect of Sut for possession . 
Prisab'y. Rannas; 10 N. L. Ji. 169; 29 Neal. Ry 152; A.. ‘Ey purchaser-—Time, when begins to rum. © °°: 
ER, 1028: NAGA oes’ ole eos Ft ee ah ee 


-f amon an execution sale possession ‘has been de-_ 
Oe a act | weak eed coa, liyad tothe auction-purchaser. in accordance - with 
i Tenants not put in possession of portion of- the ~rovisions of the Jaw, the :auction-purchaser gets. 
cland, demised—Payment of full rent for “many® preh start for the computation of limitation from. 
“years Tenant's: right -to -claim abaigment of rent—* the cate of the delivery of such possession. O ALI 
Acquiesce and laches. ` | “*  " Hes v Monommap HUSAIN, 4-0. W. Ne 1005, A. F”, 
: A-stenant’s rigat A ae rant on` R. 1.38Oudh8 i e 78T- 
account'of the landlord's failure to put him in pos- tietation Act (IX of 1908), s. 5—Appeal—Exten- 
AS e. Ta í , S. 5—Appeal—FExien- 
géssion ‘of: the. whole, of the ‘land demised - will’ be - sien of time—‘Sufficient ie Man pae KE nga 


by acquiescence and laches if, notwithstahding. “= me oh a Id 4 
kaur “ot the tenant to get possession of the pip tg Oo ee ee 
caps | i to.pay. the full rent for a +O SHEN, ° T JA. B 


S | © MIDNAPORE ZEMINDARY. Co, ; 8 ur won} 
nuofber of years ADRAR E . 741: heason about'the date on which an appeal had to ,be 


5 NA Kn oak filed and had given, mistaken- advice to, his clien- 
Legal Praet O See a S O. 1908, ORE 2 pig woud amount-to sufficient cause. within the meaning of. 
‘Letters Patent (Cal), cl. 13.See.0. P.'0.,1908, 2.3 ~f the Limitation: Act, and an appellant cannot be 
Roy ara GS Ados © n 1Bå PE of the beneit o- aaa ere nee dues 
. ee 42. ‘See O0, P. O,..1908, cirecmstances merely because he did not iu y act up’ 
rae Oa Patent (Mad.), cl Ae ieee n N er to the advice given by his Pleader but filed the Appen 
‘e, 19 E a oe TIN “grem days earlier, though after the prescribed time.. 
ee — CIS, 12, 15—0rder refusing to revoke leave CG P_lomataa Nato MÙÒKHERJI v, BHABATARAN GANGULY, 
~ to sue granted.ex. adhan ad I Laya AGC.L. J. 257; A.I. R. 1927 Cal. 829“. 217. 
Im ion:whether an order by, & Single Judge > _ ., {0.4% | Sbu a 
sahe a Court refusing to revoke an ex parte grant’ =— 7° S, 10,- scope. of saha by. implication, 
ofleave to sue under cl! 12‘of the Letters’ Patent . application of hae ide eo tis confin at 4 
` (Madras) isa ‘udgment' within the meaning ofef.15 SS 10 of the Limitation Act 1s Gd Ined: to cases, 
Št the Letters Patent has to be decidedin each © ia a ad ante eae R ee re openi ee 
‘ticular case according to the jtést laid down in. -any specific purpose and. exeludes trom its operation 
particula oF T gyalrtrusts as the Jaw would imply merely from ths 


long | 
rp. v. SHIB NARAYAN: DUTTA: : 








a, Chettiar (3). , ie 3 or T : A Bk L 
I ea aan A ag ai Nagan (3) the Original exs=iċe of particular.facta or fiduciary relations." L 
didentthe High. Court is obtained ex parte under ESTAN DET v. RAM Cuanp, 26. P. L. R.288.. | 721 

“al, 12 of the Letters Patent on the: footing that part — — 5.42 (2), Sch. 1, Art. 179—Application for 
Catho property sued for is situated within the local `, me. to appeal to Privy Council—Time Jor 
limits of the original jurisdiction of the -High Court - 3 cining copy of decreé, whether can be excluded. 


and there is nothing to show that the Court in grant- -ticle 179 of the First Schedule to the Limitation 
ing leave intended to decide the; question of juris-" Act gnnot be read divorced from the imperative pro- 
diction, the order refusing to revoke leave is not jinja of s. 12 (2) of the Limitation Act and an applicant 
a judgment and is not, therefore, -appealable. M. fo- Save toappeal tothe Privy Council is entitled to 
' MAHARAJAB OF PITHAPURAM, U a ae aie 26 ths corlusion of the time-requisite for obtaining a copy 
L W, 227: 53M. L. J.329; A. L R1927 Mad. 846; 39 fire decree under the, seetion ifin support of the 
M. L T 339; 50 M.770> ` ery i 159 aim for such exclusion; a copy of the decree is filed: 
— ol. 15. See O. P. 0.,1908,5. 148 - 124 pm with the application. N Guras Onanp v. 
ol. 15—Order of Single Judge- of High Garzapsinan, 10N. L. J. 248; A. I R. 1929 Nag. 63 
“Court, giving permission to party in suit before : Loe 852 
lower Court to e f Th e a E ea — S, 14—Previous suit- in wrong Court by some - 
„Am order of a 7 p ay to a ‘Buit perm periners—Withdrawal of such partners—Fresh suit 
geving pernusaon iri a nd Anes lec dedcetton ox e ba another partner—Limitation—Pendency of 
. betore the ak Court had refused time, isnot Prous proceedings, whether can be exeluded— 
ing oe ape within the me Hers g. of el. 15, of the. as faith and identity of cause of action, necessity 
Letters -Patent a a. A. eR 1887 Mad, a suit instituted by two of the partners of a’ firm 
WUHEYAR D. LONNUSA pee gog agaist a debtor gn the last day of limitation im- 
1021 . ns E Bees her plsxting the third partner as a weg sae be 
atent (Rang:) cl. 13—Order deciding rezerded as having beer prosec ted by the thirel - 
Letters rt ete asin, whether - yudgment— permer with due diligente and in Sod faith so ds 
I 











hether lies : ! - ta give the third partner the benefit of s. 14 of the. 

z AD ka by a Judge on the Original Side of Lmitetion Act where the plaint fled by the two 

ri deciding thah the High Court has permers ig returned for wan} of jurisdiction -and 
` bzi = a “. 
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the High Court 


Mol 108, = 


a 
sal BJ a Se Ma B 
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Limitation Act—1908—contd, 7 | Í .. 


“they withdraw from the sui; leaving the third partner 
to take fresh proceedings. i 

“Where “a person institutes a-suif inia wrong Court 
-upon a false statement of- facts- and- with the know- 
ledge that the. cause of- action did not arise in that 
Court and chafiges his cause of action in the sub- 
“sequent suit, hé is not entitled to claim the benefit 
of 8-14 of the Limitation Act. R- “NADESAN CHETTIAR 
Pan VHEREIAS; 5R. €00; A. I- Re 1928 Rang. 





Sele . 701 
— s. 15, See OHOTA . NacPur .  TNGUMBERED 
643 


Estates Act, 1876, ss. 2,.3, 12.. 


S..15—Prevention from filing suit, what 


nO 5 to—Decree declaring plaintiff was. “not 
entitled to. sue, effect, of —Time during which such 
decree. was in force, whether can be excluded, 


Section 15 of the Limitation Act is applicable D -a 
case where a plaintif wasin substance prevented irom 
enf@cing his claim by reason of'a decree or ordér. 
e Where after the execution „of a promissory note; a 

-third person instituted: a suit ‘against the. payee and 
the executant-of-the promissory mote for. a -declara- 
- tion that -hé, and not the. nominal payee, was the 
“real; person entitled to the.amount.due under the 
instrument, and obtained sucha declaration in the 
“Court of first instance, and the payee instituted a ‘suit 
-on the promissory note after “getting -this-:decree re- 
versed in appeal: .. 

“Held, -that in computing “thë: period! of limitation 
‘for the suit the ‘payee. was éntitled’ under’ s. 15 of 
. the Limitation Act to exclude the period `of time 
‘during which the decree déclaring - that he was: not 
“entitled to the amount, was in force. M KoLGURI 
LAKSHMINARAYANA V. KAMBEAMPATI LAKSHMIPATI, (1927) 
M, W. N. 757; 53 M. L. J. 520; A. 1. R, 1927 WAN 


includes authority to make endorsement. 


The authority referred to in s. 20 of the intron i 
Actis tlie authority to make the payment and “no ' 


special authority is required to make the endorsement. 
The section assumes that authority to make the pay- ' 


_ Ment carries: ‘with it the authority to make the.endorse- ° 


ment. 

Quære: —Whether in case of part payment ‘of 
principal by a debtor, not very literate, his mere 
- ‘signature to “the. entry writtén by another. is not a 


sufficient compliance -of 5.20 M Rapaxa VENKATE- - 
* BWARLU V. AYYAGARI. SuRvAPRAKASAM, 26 L W. 447; 53 - 


M: L. J. 555; ALR: 1927 Mad. 959 


f 
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been instituted by him on the'date on which it was 


originally instituted “and: net when he was transposed - 


ene O Moon: Cuanp ‘Gueta v BHUP SINGH, 
JA. I: R.1927, Oudh 484; 1 Luck, Cas. 546 


amai S, 25—Computation -of time—-Instruments 
specifying vernacular yeare—Catculaiion according 
to Gregorian Calendar. 

Under s.-25, Limitaticn Act, all. iNstruments musi, 


_ fore the purpose of gom puting ` the period of-limita- . 


_tioh, be deeméd tg have bber made with reference to 


‘the ‘Gregorian Calendar, the intention of the parties - 


“ being quite immaterial 
A cowle aan executed on 2nd May, 1891, which | 


ig oe nee ee rer ae, A, a 
- To #3 5 E; ~2 9.7. r i: r 9 
Gik AL jinik, a asa 


#“BHITANASWAMI,. 260E- W. 


5, 20—Author ity to make biin whether 


s. 22 ( 2)—Tr ansposition of parties, effect of, ~- 
. Where a defendant is madè a plaintiff, the suit for - 
. the purposes of limitation must “bé deemed to have. 


473 6 


"Limitation Act1968—conll. i g 
“was to ii for 1g aie. "om itis’ yar ‘ill ‘igs 
end of the Telugu year Parabhaga’: E 

-:Hel®, that the cowle ran “forel6. years according 
to the Gregorian Calendar from ‘the date of document 
and expired'only on 2rd: ‘May, : 1907, and not: on-+h8 
last date of the Telugu: yar ` ‘Parabhavay: ke 13th 
April, 1907. -M VENKATA awe SASTRI, YALLA 
» 53 M. gi J. 4475139. M. 
T. 284, A. I R: 1927 WAS re Pe gt RS Ag 241 


S. 28— Adverse Spossession ` Stani 12. years 


‘22: Title; extinguished—Owner:: te gaining`:. possession 


‘extra-judicially, whether tèmilled, ta his, tights, er 
Vulfa party who -has been -out. of possession, for. 12 


“gears: and whose’ suit. for, “possession. is, therefore, 


“barred should get into possession. extra-j udicially, he 
ia not -remitte@ -to--his old, title-and his possession 
cannot be treated as- that, of the ownef, and.. the 
‘person’, in adverse- _posseggion . for. over: me) years is 
entitled to be’ re-placed . into” Pasean. N SONAII 
x PAU „835 


~ 


Soh. 


of tenanis—Limiiation, starting point of: ° 

‘Land in possession of a tenant is Property which 
does ‘not admit of physical possession ` by’ the-néw 
owner .within the meaning of Art. 10 ‘of the - .Tjimita- 
tion, “Act “andi. thé. limitation of“ a “suit ~‘for’ Pre- 
emption” OF such lang Tung from: ‘the.’ date or Tegis- 


tration: 
ue The question whether ‘the: ‘subject’; ea eles ‘dots 


ör:dóes not admit “of. physical “ “possessioii- mist “be 
-deterniined’with réference to the” ‘date of the” salé-atid 
‘it is immaterial ‘whethef -the property afterwards 
- becomes susceptible of PANEN al possession. _L PARTAB 
‘BINGE v Gurah, 26 P. Li, R.-780 oa 501 


ga ana Na Ait. WAY "See 0, 'P, a; 1903; ‘6 a 


f 414 
value of “cr ops Na attached, cit ind removed 
by defendant—Limitation. | 
A suit for damages representing the: pain 64. aone 

| belonging to .thé plaintiff. which “were wrongfully 
attached, cut. and..remoyed by - the defendant “ig 
- governed. either by’, Art. 48: or 49 -of the -TFirst 
Schedule to the Limitation Act and not by Art; 29, 
-or:36. C MAHARAJ BAHADUR SINGH v. AOHALA “BALA 
"Devi, A: I. R. 1928 Gal: 106, aroa? "763 


= Art, ‘49-—--Sale . on approval —Price 
not paid Retention - after: notice to. return—Suit 
for recovery —Possession when becomes unlawful— 
Limitation. grace PF a 


A` gaye d necklace-to B on Me that the latter 
will ‘pay its price if it was approved - or. returns it 
. if it was not approved. B did not: pay the. “price 
and retained the necklace in spite of a + nobles to 
return -the same: (SP Ata e 

|. Held, that’ B's possession became law wnan 
the meaning of Art. 49 of the First Schedule“ tothe 
Limitation Act from the-time he failed to retura it 
after receipt of the notice. -O KALIOHARAN v. GANESH 
ae A. I. R. 1928 Oudh 47 


Arts. 118, 125—Sutit' to declare. 
invalidity of a n—Limitation ` 
A suit by a reversioner against a widow:.and a 
person alleged to be ‘adopted by her for a. decfara- 
tion ee alleged edoption is invalid is -goverhed 


+ 
— 








4, “Art. “10—Prêperty not aior of ` 
En “phijeiéor possession’, meaning of Land in possession 
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‘Limttatlon Act—1908—contd. | x 
; : š ; 
by Art. 118 and not Arte125 of the First Schedufp to 


| 
t 
| 
| 
0 A x ai 
|| 


. the Limitation Act. N Panpurane V. RAHI 112 
—z-—— Sch. I, Art. 120. See Bompay REVENUE 
JURISDICTION ACT, 1876,-s5_3, 4 ` 694 


| 4 
Art. ° 120—Co-tenant — Ouster— 


Liability for mesne profigg—Surt for mesne profits, 


e —Limitation—Art. 120, hhether japplicable. 


liya person preyents his cetenants from obtaining _ 


from a field such profits as iis capable of yielding 


and takes possession’ of thé whole field as his own, he. 


is liable to account for mesne profits! 
_ The Article applicable to a suit for such mesne 
profits is Art. 120 of Sch. I to the Limitation Act and 
not Art.109. N BUDAILAL v. MokHAMCHAYyD 77 
——— Art. 132. See TRANSFER OF PRO- 
PERTY ACT, 1882, s. 95 i S 302 
———— Art. 132—Suit to enforce money 
bond executed by surety for payment of money 
due under mortgage—Limitation—Art. 182, appli- 
: cability of—Contract Act (IX; of 1872), s. 128, 
effect of. 
A suit t@ enforce a simple money: bond executed by 
a surety for money due under a mortgage-bond by a 
third person, .instituted more than | 6 years after the 
expiry of the time fixed in the mortgage-bond is 
barred by limitation. To such a ‘suit Art. 132 has 
no application. 


| 
Section 128, Oontract Act, which makes the 


liability’ of a surety co-extensive! with that of the | 


< principal cannot have the effect of converting a suit 
against the surety on a mere money-bond into a sult 
for payment of money charged upon immoveable pro- 
erty. M MUTHU OHETTIAR Y. Rancapra NAIDU, 53 M. 
| J. 453; A. 1. R. 1927 Mad. 945; 39 M. L T.4083 168 


— Art. 139— Landlord and tenani— 
Lease for fixed term—Tenant continuing in 
possession for more than 12 years after expiry of 
term without paying rent—Suit of eviction by 
‘landlord—Limitation. ; i | À 
A landlord's right to institute a suit against his 
` tenant for recovery of possession':of the land demised 
will be barred by limitation if he'permits the tenant 
to continue to remain in possession lof the premises for 
12 years after the expiry of the [term fixed in the 
lease, without an express or implied agreement for 
' eontinuanze of the tenancy. B PURSHOTTAM YESHWANT 
` AOHAREKAR V. VISHNU GORATHE Davi, 29 Bom. E z 
akih Art: 142 —Decree-holder, delivery of 
in ouster of person in possession— 
years from i of delivery— 














a possession to, 
Suit within 12 
itation. ~ | 
ag a decree-holder in execution of his decree 
obtains delivery of possession in ouster of those in 
actual possession On that date, a sult brought by 
him for possession within 12 years from such de- 
livery is not barred by limitation, although the 
defendants were in possession both before and after 
. the date of such delivery. M RANGASWAMI NAICKER v, 
VENKATACHALA NAICKER, A. I. R. 1928 Mad.144 170 
% 


Basm Arts. 142, 1441 Ejectment suit— 
Burden of proof —Jungle land, — Possession, ‘proof 





of. e | : 
ernment granted a lease to) defendant No. 1 of 
sortaty, lands on condition that! he reclaimed the 
‘jungle lands comprised in the demise. Defendant 
Mio. | in 1901 leased a portion of the lands to K. In 
1906 Government cancelled the lense to defendant 


INDIAN OASES. , 
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No. Land granted afresh lease to him in 1907 on 
more stringent terms. The plaintiff purchased K's 
leasehold rights in 1910. Defendant No.1 in 1908 
gave leases to defendants Nos.2 ang 3 of lands 
included‘in K'sledse: Plaintiff sued in 1919 alleging 
dispossession by the defendants, Till 1908 the land 
remained unreclaimed jungle: : 

Held, that inasmuch as the plaintiff's. predecessor® 
had a valid title and the. land was jungle land and 
there was no proof that anyone had interfered 
with his right to possession till the year 1908 he 
must be ‘held to have been in possession till 1908, 


gand that the suit was not, consequently, time-barred. 


If the plaintiff shows that at a time when the right 
to possession of the land was with him, it was 
jungle larid, and no one elsegwas in possession-of it” 
or interfering. with it in any way contrary to his 
right, then he has done what is necessary to show 
that he was in the eye of the law in possession at fhe 
time. . 

Although it is not enowgh fora plaintiff ina suit” 


“for possession to show that 13 or 14 years before suit 


he was in possession, yet he can make a casé by 
showing as an additional fact either that the land 
in question was, incapable of possession by anyone” 
or that infact no one was interfering with his right. 
It is possession, not user, that has tobe shown. G 
Gora, CHANDRA Marti v MANMOHINI-DASI, 31 C. W. N, 
806 : 369. 
——— Sch. |, Art. 144. Seé Trust ° 194 


man Art. 144—Adverse possession—Gijt 
to sons—Donor continuing in possession—Possession, 
whether adverse—Burden of proof—Suit for posses 
sion—Limitation—Mesne profits—Burmese Ruddhist 
Law—Gift.and Will, difference between—Gift, - 
validity of. 

A Burmese Buddhist husband about the time of 





his re-marriage executed a registerad deed whereby hé 


made over certain lands outright to his children by 
his first wife towards their mother’s share of inherit+ 
ance in full satisfaction. The husband of one of these 
children, more ‘than 12 years.after the execution of 
the deed sued the executant of the deed as well the 
other children for partition and mesne profits : 

Held, (1) that there was no presumption from the 
possession of the father that his possession was 
adverse to his children, and that the burden of 
proving that his possession was adverse was on the 
defendants ; | ʻ 

(2) that the deed of gift could not be construed ag 


a mere Will; 


(3) that the plaintiff was not entitled to mesne 


profits inasmuch as the possession of the defendants 


was not wrongful. R Maune Aune Tun v. Maune San , 
NYUN, 5 R. 576; A. I. R, 1928 Rang. 13 598 


a maan Art, 144—Civil Procedure Code 
(Act V of 1908); O. XXI, r. 85—Delivery of 
possession to decrewholder—Judgment-debtor not 
actually evicted—Symbolical possession, effect of 
Break of adverse possession. 

A judgment-debtor, who is e party to execu 
tion proceedings dor delivery of possession and ia 
bound by the decree, is not entitlgd to deny that ha 
has been dispossessed evefi though be isnot actually 
evicted but only symbolical possessiof is given to the 
decree-holder in execution. R : 

Where a decree-holder is bound to apply for actual 
as opposed to symbolical possession, but cbtains only 
the latter, the delivery of possession cannot he treated 


© 
- Vol. 405) 
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as a nullity and gives rise to a fresh period bf 
limitation for a suit for possession against the judg- 
ment-debtor. M DHARMALA Kamayya v. BHIMARASETTI 
MAHALAKSHMI, 26 L. W. 285; 53 M.-L. J. 339; (1927) M. 
W. N. 670; A. 2. R. 1927 Mad. 849. eè 243 
~——-— Sch. I, Arts. 166,181. See O. P. Ù., 1908, 
O. XXI, r. 22 65 


——. Art. 182—‘Date of decree,’ meaning 
of—Conditional decree—Limitation. 

The words “the daté of the decree’ in Art. 182 of 
Sch. Ito the Limitation Act mean the date of the 
effectiveness of the decree. Therefore, where a decree 
directs that the property of A shall be sold first 
and if the sale is not sufficient to satisfy the decretal 
money the sale of B's property:shall follow forthwith 
to such extent as the deoree-holder may (desire, limi- 

. tation for execution against B's property will not 
begin to run until the decree-holder has exhausted 
the@vhole of his remedy against the property of A, 
© Fatima BEGAM v, RANJIT Kuan, 1 Luck, Cas, 543; A. 
TI. R. 1927 Oudh 488 R 545 
Madras Boafd’s Standing Orders, 0. XXXV, ss. 

2, 3, See INAM 202 


Madras Civil Courts Act (III of 1873), s. 16— 

“Custom having the force of law”, meaning of. 

The expression “any custom having the force of 
law" in s. 16 of the Madras Oivil Courts Act is wide 
enough to include the Customary Law which governs 
such comfnunities and the Court is not bound to 
appey to them the ordinary Hindu Law as such. M 
PARAMBARATHIL PATUKKAYIL OHAKKUTTI v. KOTHAMBARA 
OHANDUKUTTI, 53 M. L. J. 368; 39 M. L. T. 314; A. I. 


R, 1927 Mad. 872 95 
Madras Court Fees (Amendment) Act (V of 
1922), S. 7, Sch. Il, Art, 17 (B). See Court ae 


Act, 1870, ss. 7 iv (a), v (b) 


-Madras District Municlpalities Act (V of 1920), 
SS. 49, 305—Rules for conduct of elections, r, 
8l—Interpretation by Government of sections of 
Act, whether final. 
Under r. 31 of the Rules for conduct of elections 





GENERAL‘INDER, | 


under the Madras District Municipalities Act of 


1920, the finality of the decision of the Local Govern- 
ment attaches only to the interpretation of the rules 
regarding the conduct of elections formulated by the 
Government, under the District Municipalities Act, 
and not tothe construction of the Statute. j | 
The decision of the Local Government that under 
s. 49 of the Madras District Municipalities Act a 
particular person was disqualified to stand as a can- 
didate does not, therefore, oust the jurisdiction of the 
Civil Courts to decide whether upon a proper con- 
§truction of the section he wes disqualified. M 
AYYATHORAI MUDALIAR v. MANAGALA GouNDAR, (1937) M, 
W. N. 766; 26 L, W. 460; A. I. R.. 1927 Mad. 971; 53 
M. L.J. 735 ' . 364 


= =- 8, 52—Rules for conduet of elections, r., 11— 
Rules for preparation of electoral rolls, r. 7— 
Election petition—Improper entry by successful 
candidate of names in electoral goll by deceitful 
means, whether ground for setting aside election— 
Binality of ele&oral wolls—Judge in election 
Betitions undereDistrict Municipalities Act, whether 
ersona designata, : 
“The reference te an offence under s. 52 of the Dig- 
trict Municipalities Act in r, 11 of the rules for the 
gonduct of elections is not confined to an offence in 





ity to pay it in the first. 
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Madras ‘District Municipalities Act~1920;~ . 


: contd. . e 


regaf to an electoral roll aftes’ its publication Lut 
includes an offence committed durin gits preparation, 

Where, in an election petition it is alleged that the 
returned candidate has bY degeitful means, peccuied 
the improper entry of names on the electoral roll, 
and thereby committed ag offence under s. 52 of the 
Madras District, MunicipaMties Act of 1920, 
cannot refuse jurisdictign in the matter, but must 
inquire into the questior whether the offence alleged 
has been committed ; the şule as to finality of orders 


of the Revising Authority does not prevent such a- 


question from being inquired into on an election peti- 


e tion. M ATHIMOOLAM SERVAI v. GOPALAKRISHNA KONE 


1927) M. W. Ņ. 


(19 646; 26 L W 323; A.I. R.1927 Mad. 


| d 216 

— 8 93 (3)—Profession tax—Transfer of 

residence to another Municipality—Payment to 

second Municipality, whether exempts assessee from 
payment to first, 

: Ifa person who becomes successively liable in a 

single half year to pay profession tay 

Municipalities pays itto the second, by virtue of 

sub-s. (3) of s. 93 ofthe Madras District Munici- 

palities Act, 1920, he acquires 





The exemption from payment of profession’ tax 


under the said sub-clause is not restricted to tax: 


payable in the second Municipality by virtue of rays 
ment made in the first. M MUNIGIPAT, COUNOIL, OuppA« 
LORE V. KRISHNA NAMBIAR, 26 L. W- 439; A. 1. R. 1927 
Mad. 968; 39 M. L. T. 467; 50 M, 987; (1927) M. W.N. 
922; 54 M. L. J. 147 | 147 


ss. 249, 338--Permission to establish 
factory under s. 250, whether obviates necessity to 
take out annual license under a, £49— Prosecution 
for offence under s. 888 for using rice mill without 
license—Validity of rules, whether can ‘be 
questioned in Criminal Court, 

The fact that permission to construct or establish 
a factory or instalin any- premises any machinery, 
etc., has been obtained under s. 250 ofthe Madras 
District Municipalities ‚Act does not obviate the 
necessity to take out the annual license required by 
8,249. The permission given under s, 250 is given 
solely for the construction, establishment or installas 
tion.. 

Section 250 of the Act does not deal with the user 
of such places but only with their inception, When 
the owner wishes to use them, and they are such ag 
come within Sch. V, cl. (q), -s. 249 becomes applicable 
and the owner must take cut an annual license from 
the Chairman of the Couneil, 2 fo 

The word ‘place’ in s. 249 of the Act must be taken 
to include not only a factory, workshop, or workplace 
as mentioned in s. 250, cl. 1 (a) but any other place 
used forthe purposes mentioned in Seh, V, where&s 
s. 250 clearly applies only to factories, workshops, ci! 
places in which it'is proposed to employ steam power 
water power or other mechanical power or electrice 
power, or places in which any machinery or mania 





in two. 


exemption from lisbile 


the Courte 


facturing plant driven by steam, water or other power” 


is installed. 


On a prosecution for an offence under 8. 338 of the - 


Madras District Municipalities Ac® for using a rice 
mill without the license prescribed by the sules 
under the Act, if ia not within the province: of a 


Criminaf Court to:determine whether such rules have! 


been validly framed; the matter should be left fop 
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«© . dorcld. ` P o e ee a a L —— 
ee oe eee ee Pe eee A Village Magistraté-can impose a sentence of im- 
‘<detormination, in a <Ojvil Court. JM, Murmu Baru . prigonment in. the village choultry’ under Madras 
Ct CHETTIAR v. OHATRMAN; MADURA MUNICIPALITY, 53M. L. -Village Police Regulation- XI of 1816, but he has .no 
© J 033A. L'R. 1997 Mad. 961; (1927) M, W. N.. 835; 9. power to order imprisonmént in a village common. 
sh eT. ĠER. 127139 M. L. J. 548/28 Ci. L. J. 974 686 A Village. Magistrate’, acting, under ` Madras 
/ L5, 305. See MADRA#DISTRIOT, MUNICIPALITIES Village Police Regulation, XI of 18¥6;' isnot re- 
"tort f920,89. 49, 305 9. A pe 


4 ~ 


oS pt ' 364 “quired tò do more than conduct*a “verbal ex- 
| Ht 8.338. See MADR § DISTRICT MUNIOIPALITIES - amination,. and . to -record: his decision. _ It _is 
a At, 1920; ss. 239, 338.. DE Wa a 5 686. anga A contrary to .the Spirit, OF «spe Pom Gi 
ee ee eS eee earn yee 499. >that a Court acting in aécordance with, it shou 6 
ag ad anaa e AG nn Bae required to adopt the ordinary rules relating to. the 
4 ki ha ee ees aires A ale „conduct of criminal cases, 80 Jong as it observes-the 
dear son grounds of, froud, in gendak of “sale “fundamental dictate of justice, eduity and good com 
TOO REL, ORE aye ced iets kent A re STN yt babe E Li 480; 8 
t-A suit in a Civil Court for! setting aside a ee era oe or Sere a aoe 
_revenue, sale held in execution; ofja ao a ar eer ee ree te i eas 801 
the’ ground @f material irregulatity, or fraud inthe ‘Madras Village Pollce | pes fa 
E of the sale is not. barred By ss. 169. ind 102. « MAA Viage Corrie Counts AGT, 1889 . 8O] 
of the Madras Estates Land Act priby the provisions ~~" 3. a aa FR STL . gs 
A ' WA -Malabar Law—Family karar—Power;’ at 
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_ of the Code of Civil Procedure. ©.) 2... . nas. h z f l er; 
`? Okder XXI, `r. 98, Civil Procedure: ‘Code,’ ig not =- ment of certain properties given to: junior member 
|” applicable to an execution sale. under a rent-decree. +- Karat; whether binding, on.: succeeding “karnavane- e 
"MM JAGANNATHA PILLAI ù. KATHAPERUMAL. Priit, 39 M. <" Assent of all members, of ect of. 2 gl LS 
TG. T. 389-6 L,-W 572; 53 M, L. J688; AL d into by the members of & 
de 


R. 19297 .Afamily karar_entere y mi 
"= Mad. 1035: (19927 M? W: N. 9131. |. ee eee Malabar tarwad by‘which-certain- powers of mahage- 

: Shad | ie eens: er menb are : given to a junior member falls to the 
- “Madras High Court Fees’ Rules;.192'5; App. Il. .- ground ipso -facto on the-death of:i'the~ p-rson:. who 
si See O Pi G.,'1908; £92 2 jt 119 “vas: the-karnavan ab the'timé of the ‘Karar, and -is 
“ “Madras Impart blé”. Estates Act. of 1904), “Hot binding ‘upon -‘the succeeding karnavan inas- 
~, “gx 6-—Decree providing for sale of, property—Deéath | much’ ‘ds such a karar is only .an :act : of. delegation , 
of, “gemindar—Hzecition against..." :suecessor— . -of the- karnavan -for the time being'and'the assent 
—. ‘Objection to sale, whether can be-naised in execution ~ of-thé ‘other members to the karar 15 only a consent 
ae “proceedings. ae a - to: such delegation.: ` It is immaterial that in“ such a 


2: TE the interdiction by lawudon alienation-of certain > karar no limit is stated for the period’ of management 
we ntoperty by: partie ae gag Nada or-.sale- by the | by the delegate’: MACHIPRE ‘Y, “AOHIPRE, (1927) MW, 
-- Gourt ig -merely for the benefit'.of: private persons, _N,-553;'AS LR, 1927 Mad? 887: oS Si te 2: 101 
` they. can‘ waive the benefit introduced in their fayour. —-——— Makkatayam Thiyyas of “Malabar, |" law 
=“ But where the:prohibition has some object of public +. qpplhicáble: to—Presumption_ “of > applicability’; of 

olicy in view, that. prohibition must be enforced ` Hindu Law—Burden of proof of custom—=Custom of 
- diterally’and strictly, and it must-be taken: to he:abso- >  impartibility, whether. exists, o arrac To 

| 7 lute and to deprive Oivil Courts of fall jurisdiction: to The Makkatayam Thiyyas of Malabar are governed 
i give a:direction:for sale-of such property in question. ; py-whatiis called-the Customary 'Law and. when a 
2:1, Section 6.of the Madras ‘Impartible, Estates “Act, : ‚question arises as to what ig the. rule. of law governs 
‘7 1904, -contains ‘an zbsolute.-prohibition against the _ ing them on.any ,particular matten, what the Court 
> alienation! of an-impartible estaté-60-as to render it | has to-see is what is the rule -of- Customary, Law 
- incapable of “being. ‘bound. by the: decree against the . obtaining amongst them.in that matter, and in.cases 

gemindar and operates, therefore, Jas a bar tothe which are not sufficiently covered, by prior, decisions 

- -execution of the decree. against-any villages -in such “the question will:have to be determined with referencs 
- Jan estate; where the consent ‘of tbe Collector .to:.the . .to the evidence in the case.. © > Ler tana 

.a:debt incurred ‘for the ‘payment; of land, revenue, what exactly is the rule ofthe, Customary Lawon 
=. which; that section requires, "has not- been obtain- .~ any particular point, thé rule of Hindu Law on that 

eed. . M RAJAH OF KALAHASTI U Rao ‘Mont y ENKATADRI point must. be: presumed and. adopted. to be the rule 
- Rao- Garu, (1927) M: W.N. 630; 28 L. W356; 53°M. L. : .of the Customary, Law obtaining amongst the. coma 
nandi5938; A. I. R-1927-Mad. 910,590: M. 897 | > 248 munity on that points The presumption is not that 
a ae AN ar nee Oe Tio ce Weel -the Hindu Law.as such is the law governing them-in e 
=. -Madras Irrigation -Césa, Act- (Vit, Of 1865), - aj] matters; if that be the Kai E a Dereon who 
<: Sþ See WATER RIGHTS: =} Ue re T 864 ` sileges a rule of Customary Law at variance with it 

,. Madras Village Courts: Act 0f- 1889), as will have to proveit as a custom in derogation ofthe - 

= amended by Act il of 1920, ss. 75, 76—Madras ~ law. The presumptioa is simply: that the rule of | 
“Village Police’ Régulation XI- of "1816, 5: 10— - Hindu -Law -is also-the rule of the - Customary Law 
“. 7". Tmbrisonmênt for assault by Village Magistrate in < obtaining amongst them, so that if any person -alleges 
village common, legality of-|Procedure: “before that the rule of the Customary Law on any particular 
$. Village Magistrate—Recording| of : ‘statements of “point is, something ‘different, the evidence that he 

- `> astimesses, whether éssential.- wey wees o = adduces In-support of his allegatiqn: ought not to he 

: ike Madras Village Courts Act] contains “no provi- subjected to those well knôvan test8: which areapplied 

“gion: -for thé conduct aisirakes | cases by Village- - to the casé-of an-alleged custom coħtrary to, or in 

| 
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| -Mandis or Village: Magistrates | sitting without a: ‘derogation of, the law; but should be viewêd simply’ 
e- pon ohiyat ~ : PE a a ag evidence adduced to show what is thezule ok: thg 
E , e | -æ °, 
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„necessary for the plaintiff to prove that he has. 
guffered any special pecuniary logs through the con- ` 


Meetings—Vote—Exercise of judgment, 


e 
. @ + 2 
; Vol. 105] . 
-6 
Customary Law itself. The presumption? therefore, 
will be useful and will hold good only if satisfactory 


evidénce is not forthcoming asto what is the rule of 
the Customary Law. 


The decisjon in Raman Menon v, Chathunni (1) . 


cannot be held tobe a general gecision gpplicable _ 
to all the Thiyya families so as to make their family 
property impartible. In the absence of any satis- 
factory, evidence to show that the rule of Customary 
Law onthe point is anything other-than the Hindu 
Law rule of partibility, it must be held that the pre- 
sumption that the Hindu Law of partibility is. also 
the rule of the Customary Law holds good and that 
the rule of compulsory partition is applicable. 
M PARAMBARATHIL PATUKKAYIL CHAKKUTTI v. KorHau-® 
BRA CHANDUKCPTI, 39 M. L. J. 368; 39 M. L. T. 314; A, 
I, R. 1927 Mad. 877 yO, , 


Mallclous prosecution—Mere filing of complaint | 
whether amounts to prosecution—Dismissal of com-.’ 


@plaint without issuing process, effect of—Damages— 
e. Proof of special loss, whether necessary 


The essenee. of an action,for malicious prosecution 


lies in the institution of’ criminal proceedings and . 


their termination in the plaintiff's favour and not in 
any of the steps or proceédings between the two ends. 
_ The ‘fact that a complaint is dismissed without | 
issuing process against the accused is no bar to an 
‘action for malicious prosecution: nee : 

In an action for malicious prosecution it is not 


duct of the defendant. The unwarranted-.. charge 
brought against him .0f criminal misconduct must 
of itself injure ‘his reputation and is. quits enough 
to sustain an action for damages.’ O Gur Saran Dass 
v. Israk Harper, 1 Luck, Cas. 492; A, I-R, 1927 Oudh 
471 “i l 553 


“Mandamus—Power of Lahore ‘High Court to issue ` 
‘mandamus, ‘See Income TAK Acr, 1922, s. 66 167 


Power of Rangoon High Court to issue 
mandamus, See SPEOIFIO RELIEF AoT, 1877, 5, 45. 





whether 
necessury—Casting vote inaccordance with drawing 
of lots, validity of-~Bombay City Municipal Act (IIL 
of 1888), ss. 86 (q), 87—Hlection’. of President-- 
Regulation for election by process of elimination, 
validity of—‘Majority, meaning of. 


The giving of a vote does not necessarily involve 
the exercise of judgment at all; it involves merely 
‘the expression -or intimation of a -wish or choice, 
That wish or choice may be actuated by judg- 


_ment; but it may also be actuated by mere whim 


or caprice. The method by which the wish or choice 


“is arrived at is wholly immaterial, so long as the per- 


son upon whom the duty qf giving the vote is cast 
expresses or intimates his wish or choice, however, 
arrived at. 

A. presiding 
Biving a casting vote may allgw his choice to be 


-datermined by the drawing of lots.. He is not bound 


to exercise,his, jfdgment® 
Szction 36 (q of the Bémbay City Municipal Act 
dozs not.in any way fetter a presiding authority ag 
to the means By which he may make up his mind, 
whether by exercising his judgment, consulting a 
-@ 


: Gl ° 


GENERAL, INDEX. am 


authority entrusted with the duty of 


062. 
Mestings— concld, 
e = = . 
bed . r [| . . . > . 
friend, spinning a coin, drawing lots “or - otherwise, 


before intimating his preference for or, choice of ore 
can@idate or another. 


A presiding authority cannot be held td have failed e` 


to exercise his judgment when by reason of. the 
equality of the merits æ the candidates or for any 
other reason he finds himseff unable to choose be- 
tween them and assists ghimself ‘in choosing between 


*them by drawing lois, 


4 ð 

A regulation enabling. the questéon ofthe appoint- 
‘ment of the President to be determined by a process 
‘of elimination of candidates by successive ballots 
until one of them obtains an absolute majority, the 
question of. ulimination itself being decided by a 
majority of votes, does not contravene the provisions 
ef s. 36 (q) o$ the Bombay City Municipal Act and is 
not ulira vires. . oF 

The- word ‘majority’ in s., 36 (q) of the said Act 
means an ‘absolute majority’ and not a bare majority. 
B J. B..Petir v. MUNIOIPAL OorporatTion, Bomsay, 29 
Bom. L. R. 1430; A I. R. 1927.Bom, 622 759 


Minor—Contract by guardian for business of minor 


-  —Liability of minor—Creditor's rightsGuardian's ` 


right to indemnity—Creditor's right to subrogation. 


A minor cannot be made personally liable for 
money borrowed by a certificated guardian on the 
‚minor's behalf. See ae 

. Butifa guardian properly incurs a debt for the 
purpose of carrying on a business of a minor which 


was continuing from before the date ofthe debt, tha 


creditor is subrogated to the position of the guardian 
and can re-imburse himself of the money borrowed 
by the guardian out of-the assets of the minor em- 
barked inthe business to the extent to which the 
guardian would be entitled to claim indemnity, from 
the minor. 
L. J. 282; A. I. R 1927- Oal. 862 


‘Mortgage—Attestation, sufficiency  of—Estoppel 
~ against pleading want of due attestation. 


A mortgage wasexecuted in two papers unattached 
to each other and the signature of-the executants ap- 
peared only on one of the-papers. The Registration 
Officer refused to register -unless both the papers 
were executed. The mortgage was re-executed accords 


‘ingly and the mortgagors signed on both the papers 


again but these signatures were not attested as the 
original attesting witnesses were absent: 

Held, (1) that the mortgage was invalid inasmuch 
‘as the document that was originally executed was not 


registered and that subsequently executed and regige ` 


tered was invalid for want of attestation; i 
(2) that the mortgagor were not estopped from 
leading the invalidity of the ee “GC SHEIN 
‘Kacuu v. MAHAMMAD ALI Maman, “45 O. L.3.577 28 


Bengal Land Redemption and Foreclosuraé 
Regulation XVII of 1806, s. 8—-Foreclosure “pros 
ceedings, effect of—Demand of mortgage-money and 
service of notice on mortgagor, whether essential 
Presumption of demand, | . 


Before foreclosure proceedings can be held effectyal 
so as to extinguish the right- of redemption, the 
mortgagee must: prove that demad- for- payment 
of the money was made and tha®service of notice of 
such proceedings was effected on the mortgagor, 

Thg making of a demand for re-paymenf of tha 
martgage-money previous to. the fling of the applig 


' 
Ed 
- . 


C RAJARAM SINGH v., Pancaa DEOGI, aa 


mortgagee. 


| 
|| 
888. . 
; ° ; | 
s @ | 
Mortgage—contd. | f 
; A fe a a 
catidn for forgclosure is- riot an o cial act but an 
act fo be performed, by the mortgagee and there can 
be no presumption fr@m the fact of the appliaation 
having. been made fnd the consequent proceedings 
taken thereon that such a demand iwas made by the 
But it is openeto a Court toinfer from 


oll the tircumstances of a case that a demand must 


“1 Luck. ‘Cas. 502; A. I R. 1927 Oudh 502 
e 


O HANNA SINGH v. GULZAR SINGH, 
.86Pp 


— Gift of mortgaged property by mortgagor— 
Skit by mortgagee without impleading donee as party 
— Subsequent suit for possession against donee, whe- 
ther maintainable—Moritgage becdming time-barred, 
effect of. 


A executed a mortgage to Bin !1909 and made a 


have. been made. 


gift of the mortgaged property tolan jdol of which 


, A’s minor 


n was constituted the trustee, in 1911. 
B sued for sale of the mortgaged |property implead- 
ing the son of the mortgagor alone} as a party in his 
personal capacity and purchased the property him- 
self in execution sale. B then sued the idol in 1923 


for recovery of the amount or for possession in the 


alternative : 


Held, thet the suit was not maintainable as the 
idol was not substantially represented in the mort- 


gage suit and a fresh suit to enforce the mortgage 
against the idol was time-barred. A BADRI PRASAD v. 


909 





BIRAJMAN Manoir, A.J. R. 1927 All. /638 

Joint mortgagees— Payment to one, whether 

valid discharge—Payment to managing co-mort- 
page, effect of —Contract Act (IX: of 1872), 3. 40. 

he rule that payment to one! of several joint 

mortgagees will not operate as a valid discharge as 

regards the others is not applicable where the co- 


mortgagee to whom the payment is made is the 


manager and agent of the others. O Quizar MONDAL 
v, TRAILAKYANATH BAHA 751 
a——-—— Mortgage with possession—Pòssession of 


— gmall portion of mortgaged properly not delivered to 


mortgagee—No action by morigagee to recover posses- 
bion—Acquiescence—Mortgagee, whether entitled to 
loss of profits on redemption. 

If the mortgagee gets possession of the major 


‘portion of the property mortgaged and does not 


' succeed in getting possession ofa small 
_- of the said 
- further remedy for recovery of possession of the por- 


ortion 
roperty and chooses not to take any 


tion of the property, for which possession has not 


- been delivered to him, he must be deemed to have 


acquiesced in the possession of a portion and -at the 
time of the redemption he should not be heard in 
support of his claim as to loss of interest on that 


“-aecount. O Sazo SHANKAR PANDE v.'Rag Jas Lat, 4 O, 


W. N. 744 64 


Partial payment of consideration—Non- 
payment of prior mortgages—Right of mortgagee to 
enforce mortgage. | 
A mortgagee who has failed to pay off the amount 

due on the prior mortgages is still entitled to enforce 

bis mortgage and to obtain relief|in respect of the 





amounts he has paid. O Beni MapHo v. Ram BHAROSE, . 
1 


4 O. W.N. 1011; A. I. R. 1927 Oudh 527 


: Personal covenant, whether implied—Deposit 


. a 
$ 


of title-deeds contemporaneous with registered mort- 
e aaa liability—Construction of 


ed. e ` 
In India a mortgage does not necessarily import a 
erson@] obligation tore-pay, In open case the ques- 
ion is one of construction o the ino, gage instrilment, 


| 


|| INDIAN OASES. 


° cioar. 


Mortgage—coneld. 


Although in an ordinary case of an equitable mort- 
gate there is usually some contemporaneous ~ac- 
knowledgment such® as a promissory note which 
would amount to a promise to re-pay, yet where the 
deposit of title-deeds is almost contemporaneous with , 
a registered mortgage-deed, the term8 of the regis- 
‘tered deed have to be looked into to ascertain the 
-contract between the parties and a personal decree 
cannot be passed in favour of the mortgagee if theree 
is no personal covenant in the deed. R Gupra vV, 
_ADMINISTRATOR-GENERAL OF Burma, 5 R. 558; A.I. R. 
1928 Rang. 16 ° 558 


-——- Prior and puisne mortgages—Sutt by prior 
mortgagee-~Puisne morigagee not joined—Decree— 

~ Prior mortgagee whether can retain possession against 
latter, 

A prior mortgagee who files a suit on his morjgage 
and forecloses against the mortgagor, Das a dual 
position as prior mortgagee and as owner of the 
equity of redemption. . e 

He cannot, however, claim posgession of the property $ 
foreclosed against a pu®ne. morigeageg who was in 
possession of the propersies at the date of the in- 
stitution of the suit for foreclosure, and who was rot 
made a party to that suit. N Yapo PRASADU, ONKARLAL 
Sao, 10 N. L J. 236 291 
Redemption decree—No time for payment 

fixed— Decree, whether inexecutadle. A 

Obiter.—The mere fact that no time limit was fixed . 
-for payment of the mortgage-money does not render’ ` 
a decree for redempticn an inexecutable one. O 
SURAJ BAKREH v, Ganca Baxusy, 4 O, W. N. 662; ASI, 
“RR. 1927 Oudh 457 93 


Sub-mortgage without notice to mortgagor— 
Bona fide payment by mortgagor to mortjagee— 
Extinguishment of sub-mortgage. 

Where a mortgagee sub-mortgages his mortgage to 
another person without the knowledge of the original 
mortgagor, and the latier pays off the amount to 
the mortgagee in good faith, the sub-mortgagee's 
rights against theland are extinguished. R Maune 
“Suan Hpyuv. U Po Tuaw, 6 Bur. L., J. 214;5 BR. 749; 
A. I. R. 1928 Rang. 30 474 
Successive mortgages—Sale on one morigage— 

Surplus proceeds, mortgagor's right to—Single’ sale 

under two decrees, validity of. 

. R mortgaged certain property to G and suba 

sequently executed a pPosseseory mortgage of the 
same toS. The property was sold in execution ofa 
simple money-decree and purchased by C. G then 
instituted a suit on his mortgage against R, S and 
Cand sold the properties in execution. There was 
no express order that the sale was subject io the 
mortgage of S : < 

- Held, that even though there wasno expreescrder ° 

that the sale was subject to the mortgage of S, the. 
rights of S over the properties were in no way 
affected and that consequently the surplus sale-pro~' 

‘ceeds should be paid over to Cand not to S. 

A sale of property is not invalid merely because it 
was held in execution of two decrees. N SHANKER 
Rao Ourtnavis v. Ganpat RAO PANDE 123 


Suit for foreclosure—Attaching creditor 
whether necessary partye See ©. „P. Q., 1908, O° 
XXI, r. 103 : ° 427 
Suit for redemption of possessory mortgage - 
—Valuation, See Suits VALUATION” ACT, Ba 
1,8 
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Motor Vehicles Act (VIII of 1914),S.e6—Bus 
owner allowing driver to drive bus .wyhout license 
— Plea of ignorance of expiry of license, validgty of. 
A motor-bus owner who allpws his driver to drive 

his omnibus without license in. contravention of s. 6 

of Act VIIL of 1914 is guilty of an offence under the 

section ang cannot plead that he was not aware of 

the expiry of the license. iki . 

A man cannot entrust his car to another person and 
plead that he presumed that he was licensed. Ha 
Inuit assure himself thit he is licənsed. M Orown 
PROSECUTOR v. KHADIR MouHrIrpreN, 25 L. W. 568; (1927) 
M. W. N. 852; 53 M, L J. 757; A.I. R.1927 Mad. 1080; 
28 Gr, L? J. 962 674 
Muhammadan widow given lifc-estate -under 

custom—Succession when opens, 

Where a Muhammadan widow is under the custom 
given a life-estate in the property of her husband, the 
succession. opens on her death and not on the death 
of her husband. O BINAIK Dat.v. MOHAMMAD GHAFUR 
Kaan, 4 ©. W.N. 770; A. L R, 1927 Oudh 412 


,. Muhammadan Law—Acknowledgment of legiti- 
e macy -Marriage between parents disproved by direct 
evidences—Acknowledgment, effect of.. A 

An acknowledgment of’ sonship cannot confer the 
status of legitimacy on the son where there is direct 
evidence to show that his mother was not legally 
married to hisfather, but was, on the other hand, the 
legally wedded wife.of another person at the time of 
her alleged marriage with his father, O Agua 
MOHAMMAD IBN ALI v, Z0HRA BEGUM, | Luck. ka 

4 f 

Gift—Hanafi Law—Conditions derogating 
® from gift, validity of. l ; 

According to the Hanafi Law any derogation 
from the ‘completeness of the gift is null; and, if then 
intention to give to the donee the entire subject-matter 
of the gift be clear, subsequent conditions derogat- 
ing from or limiting the extent of the right would be 


ae 





null and void. N MAHRBUB Hussain v. NASIRUDDIN, A. . 
75 


1. R. 1928 Nag. 44 


—— Heba-bil-ewaz, nature and incidents 
of—Gift for consideration— Sale or heba-bil-ewaz 
--Doctrine of seisin and musha, applicability of. 
The so-called Aeba-bil-ewaz in which the ewag or 

éxchange is involved in the’ contract of gift as its 
direct consideration is notin reality a heba-bil-ewaz 
subject to the rules of seisin and musha but a sale 
governed by the general law of India relating to 
contracts and transfer of property. 

A Muhammadan lady purported to makea gift of 
her properties to another in consideration of the 
latter agreeing to pay her a fixed sum of money 
annually for her maintenance irrespective of the 
amount of profits which the property may yield: 

Held, (1) that the transaction was a sale and nota 
heba-bil-ewaz inasmuch as the transfer was made in 
. consideration of a promise by the donee to pay a 
fixed amount to her annually, and inasmuch as it was 
' neither possible nor contemplated that seisin of the 








Consideration for the tranafer should be given or. 


taken } i ' l 
(2) that, therefore, the transfer was not subject to 
any of the rules. of the Muhammadan Law of gift 
relating to seisin or musha, butewas rane by the 
eldw of contracts san! the Transfer of Property Act, 
°C SARIFUDOIN - MUHAMMAD y. MOHIUDDIN MOHAMMAD, di 
G. W. N. 1063754 O. 754; A. I. R. 1927 Cal. 808 67 


m Guatdianshlp—Mother's right--De facta 
guardian's power of alienation) . 


' GENERAL INDEX, p 


496 ` 


Muhammadan Law-—eontd, = 3 

Under Muhammadan Law mothes is not tke 
legal guardian of her miner children’s property. 

nder Muhammadan Law person who has charge 

of the person or property of a minor without being 

his legal guardian who may, therefore, be con- 

veniently called a de factogguardian has ne power to 


_convey to another any right or interest in-immove- 


able property whicg the transferee can enforce 
against the infant; nor can such bene! sedi if bet 
into possession of th@property under such umautho- 
rised transfer resist an action in ejectment on behalf 
of the infant as a trespasser. L MUHAMMAD BADIQ D, 
KHUDA BAKHSH, 26 P. la. R. 271 655 
—Inherltance—Rule of propinquity— 
Residuary related to deceased as distant kindred 
Rights ae residuary, whether lost. ~ i > 
Per Page, J.—-The rule of propin@uity under the 
Muhammadan Law of inheritance may apply as 
between members of the same claes but does not 
apply as between different classes, and a residuary 
does not, therefore, lose his rights as such merely 
because he is also related’to the deceased as a dise 
fant kindred through another, O Sarirpppin MunaMe~ 
MAD v. Mouwiuppin MoHAMMAD, 31 C. W? N. 1068; 54 
C. 754; A. I. R: 1927 Cal. £08 - y 67 


Pre-emptlon—Hiba-bil-swaz—Past services, 
whether good consideration—Document purporting 
to be hiba-bil-ewaz, construction of. si 


A deed of gift in consideration of useful services 





rendered by the donee to the donor in the past creates : 


a binding hiba-bil-ewaz, l 
It is open to a person to throwa deed in the form 
ofa hiba-bil-ewaz.in order to defeat the right of pres 
emption. 
he proper course to bé adopted in determining 
‘the real nature of a deed for purposes of pre- 
emption, is to examiré the document, to place a 
construction on its contents and to arrive at 8 


“decision as to its legal effect. O Parswtam Dass v. 


“ABDUL RAHMAN, 4 O. W.N. 116 . 116 


—--—_—_-——-—— Sale by auction—Notice of sale, 
effect of—Pre-emptor, right-of, whether affected— 
Sale in favour of several persons—Talab-i-istishhad, 
made in presence of one vendee, effect of. - 

A person who has had notice of an auction-sale of 
certain property but who was not actually -present 
‘at the time of the sale is not dsbarred under the 
Muhammadan Law from claiming pre-emption after 
the sale has actually taken place. 

Where inthe caseof a gale in favour of several 
yendees a pre emptor makes the second demand in 
the presence of only one of the vendees, t&s 
demand is valid under the Muhammadan Law so far 
asthe share ofthat particular vendee is concerned 
but is not effective as against the other vendees, In 
such a case the pre-emptor can claim pre-emption 
only in respect of the share of the vendee if whose 
presence the second-demand was made, A MUHAMMAD 
ASKARI V. RAHMATULLAH, 25 A, la, J. 473; A. I. R. 1997 
All, 548; 49 A. 716 : cy kh 


-> - . 

: Wakf—Iliusory bequest -to chartty—Real 
object to benefit settlor's family —Validity of wesi 
—Afussalman Wakf Validating Act (Vi cf 1918}, 
effect of—Possession of Mutwalli, whether adtersé 
to benefictaries—Suit by creditor of settlor's successor 
against mutwalli—Finding that m op:rty wes wakf, 
effgst of—Res judicata—Admussion of * waké by 
predecesaor, whether ereateg estoppsl—Assaim Land 





Lanka 


b t 
, Muhammadan Law—eoneld,” = >i. a 

anu Revenste. Regulation (I of 188%), s. 154 (1). 

scope df. A. e 
,. A Muhammadan created a wakf in the year 1869 
in grder to perpetuate the names of his ancestors 
-and to keep the properties jgtact for ever, and for 
the benefit of his children, ete, how low soever and, 
in their absence, of his poor kinsmenand relatives, 
mendicants, widows and orplans, ete., for all time. 
@ut of thg annual income of Hs. 10,600, the settlor 
had ajso set apare Rs. 456 er year for charities. 
‘Some of the descendants of the settlor sued for parti- 
_tion of the properties in 19226 i 

Held, (1) that the provision for charities to the 
extent of Rs. 456 was Bo' small in comparison with 
-the income of the properties as to be quite illusory 
and thatthe wakf was invalid under Mahammadan 
Law asthe Wal object ofthe same, was to benefit 
the settlor’s family; 

(2) that the wakf was not validated’ by the Mussal- 
-man Wakf Validating Act of 1913, inasmuch as 
the Act has no retrospective effect ; 

(3) that the fact that the mutwallt was in pos- 
session of the properties from ‘the year 1869 till the 
‘date of the Suit in 1922 did not in'any way valid- 
Hte the wakf orcreate any title in the mutwalli 
adverse to the beneficiaries, and that the suit was 
‘not, consequently, barred by limitation; 

(4) that the jurisdiction of the Civil Court to deter- 
thine the right of the parties to the properties in 
dispute a3 well as the liability of the properties to 
partition and the sharesto which the parties were 
entitled was not ousted by s, 154 (1) ofthe Assam 
Land and Revenue Regulation ; 

(5) that the dismissal of a suit under O. XXI, r 63, 
Givil Procedure Gode, by a creditor of one of the 
descendants of the settlor, on the ground that the 
properties were wakf did not operate as res judicata 
Heainst the plaintiffs; 


(6) that the plaintiffs were not estopped f.om bring- ` 


ing the suit merely because ons of their ancestors 
had, ina petition for insolvency stated that the pro- 
erties were wakf. 
A Mutwalli has no legal estate in the property 
managed by him, O RUKEYA Banu v. Nazira BANU 
52 0. W. N 248 647 


Mussaiman Wakf Act (XLII 0f1923), 88. 3 to 6, 
10—General Clauses Act (X of 1897), s. 8 (87)— 
Criminal Procedure Code (Act V of 1898), ss 4 (o), 
29—Offence under Mussalman Wakf Act—Juris- 
diction of Magistrate—'Offence,’ definition of, 

An offance under s. 10 of the Mussalman Wakf 
Act of 1923 is an ‘offence’ within the meaning of 
s. 4, sub-s (0) of the Oriminal Procedure Code and 
g. 8, cl. (37) of the General Clauses Act and is, 
therefore, triable not by the District Judge, 
but by any Magistrate under the provisions ofs. 29 
of the Oriminal Procedure Oode. § ALI MAHOMED V, 
Tiuferor, 28 Or, L, J. 954; A. I. R. 1928 Sind 43; 9 A, 
I. Or, R. 142 666 


Musegiman Wakf Validating Act (VI of 1913). 
See MUHAMMADAN Law—Wakr : 7 


«Jee Income Tax Aor, 1922, s. 4 (3) (1) 155 
Negligerico—Question of fact, See Ove Rena Act, 
1886, s. 108, cl. 196 i 565 


Nogoteable Instruments Act (XXVI of 1881), ss. 
8,78 Promissory note in partner's namee-Suitt 
by firm, whether matrtainable--Benami promissory 


. INDIAN GASES. 


[1937 A 


Negotable Instruments: Act—concld,. >- > 


+ 
noge—Real owner's right to sue—Construction of 
Act-— Principles. 


A firm can maintain a suit on a promissory note 
executed to the firm in the name of one of its 
partners, ipasmucheas the firm is nota separate 
entity from the partners but only a comprehensive 
name for all the partners. _ 

There is nothing in`the Negotiable Instruments 
Act which prohibits a person other than the holder 


“of a negotiable instrument frém bringing a suit 


thereon, if that person isthe trueownsr. e 

- It is not proper in order to construe the Negoti- 
able Instruments Act to find out what the Law 
Merchant was before the Act was enacted. GC Brovo 


‘Lau SAHA BANIKYA v. Bupa NATH-PyARI Lan Das 549 


————- 88. 8, 78, 82 (c}—Promissory noe— 
‘Holder’, meaning of—Benami promissory note— 
- Real owner, whether entitled to sue. 


i ; : , : | 
A person is not entitled to-sue on a promissory e 


note merely because the money advanced under the” 9 


instrument belongs to him,and was advamced on his 
behalf by the payee. - 

The application ‘of the doctrine of benam to 
negotiable inslrumsnts would, by introducing an 
element of uncertainty into them hamper commerce 
for facility of which they are largely used. N.VISHNU 
v. ACHUT, A. I, R. 1928 Nag. öt 780 


—— SS, 35, 52—Hvidence Act (T of 1872» s. 92 
—Hindorsement of negotiable a Nih nk 
evidence, wiheth2 can be given to prove tha 
, liability of endorser was limited or excluded, 


Itis open to the endorser of a negotiablé instru 
ment to prove that the endorsee had agreed orally 


that he will recover the amount ofthe instrument 


from the estate of the drawer only. ° 

Per Rupchand, A. J. C.—A bill or note is ‘required 
by Jaw to be in writing, and so the supervening con- 
tract thereon, such as acceptance or endorsement, 
It, therefore, follows that the contracts between the 
immediate parties to- them are subject to the ordinary 
rule as‘ to written contracts. A contract by 
an endoser of a bill or note, however, stands on a 
different footing. It isnot fully expressed in writing 
on the document itself and certain terms are affixed 
to it either by the Law Merchant or by Statute. ‘There 
is, therefore, more room for admission of parol evi- 
dence asto what is the contract represented by the 
transaction. Where the endorsement is silent, it 
undoubtedly raises a prima facie presumption of 
law that the liabilities, inter se, of successive endorsers 
are that every prior endorser must indemnify a_sube 
sequent one. But this is only a presumption and not 
an express term ofthe contract reduced to writing. 
And, therefore, the rule as to exclusion of parol evi~ > 
dence crystallized in 8. 92 of the Evidence Act does , 
not apply. S SUNDERJI GORISHANKER V. ABIGAIL 747 

6 





s. 786. 
. See NEGOTIABLE Instruments Act, 1831, sa. 8,78, 82 
(e) 49, 780 
Notice of document, notice of its contents, ; 


Notice of a deed isnotice ofits contepts. .C Ganaa ? 
Dayat Misik v. CHHAKINA BRAND, 46 O. b. J. 149; A. I. 
R. 1927 Cal. 806 22 


Novatio, proof of. See REGISTRATION “Act, 1903, sa. 
17 (b), 49 (a) (c) ` | oe 


: ` g : ` e 
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Gocupancy ryot—Permanent” lease~Hstoppel of,” 


ryot—Purchaser of ryot's interest in, execution | 
sale, whether bound by such estoppel- New setile- 


ment with landlord at enhanced rent, effect bf— ` ` 


Payment of rent by eire of*under-ryot to superior 
landlord, effect of—Knowledge of ‘ gomasta, whe- . 
ther binds ryot-—Suit for” use “and occupation, 
whether nstitutes recognition ef tenancy. — 
Although a person who has granted a permanentlease 
describing himsslf as the holder of a ganti interest 
will be estopped. from asserting that he wasa mere ® 
yyot and that the lease was consequently invalid, a 
pacii of his interest. at an execution sale who 
as obtained a new titlè from the landiord at ar 
enhánced rent will not be bound by this estoppel, 

Payment of rent by the heirs of an under-ryct 
to the superior landlord after the death of the 
under-ryot without any direction from the ryot ` 
will not Gonfer upon the heirs any rights if the 
yok does not cthoosd to accept them as tenants. 

The gomasta of a” ryot cannot, in the absence 
of evidence, be held to be authorised to settle tenants 
Br to recognise auy person as a’ tenant and his 
emere’ knowledga of such, payment cannot bind the 
yyot in ang way so as to compel him to recognise the - 
heirs as his tenants. ae. 

The institution of a: suit for damages for use 
and occupation against the heirs of an under-ryot 
does not constitutie a recognition of their tenancy. . 
C JaALADHAR MONDAL v. AMRITA Lat Rar, A. I. R. 1928 : 
Cal. B7- ; 641. 


prieg Tenancy Act (It of 1913), s. 5(5)—. 
Holding ngk kag 83 acres—Presumption, whether 
è applies to grants before passiag of Act—Single grant . 

—Burden of proof. T f 

The presumption under s. 5, cl. (5) of the Orissa 
Tenancy Act arises merely from the area held by 
the fenant being over 33 acresor 100 bighas. The 
presumption applies to all cases whether the interest 
was created before or after the Act ‘was passed, and 
it is for those who want to displace the-presumption 
arising from the area being over 33 acres, to show 
that the lands were not held under one grantor to 
show that the -purpose for which the right of ten- 
ancy was acquired was not such as would make the 
tenant a tenure-holder as defined incl. (1) of s.5.Pat 
BALUNKI Rect v. KUNJA BEHARI DEB, A. 1. R. 1927 Pat. 
209; 6 Pat. 698;.I. L.T. 40 Pat.4;9P.L.T. 72 633 


s. 31~Transfer of occupancy—wN on-registra- 
tion and non-payment of fee-—Landlord’s right to 
eject transferee—Absence of custom, effect of. 


A Jandlord’s right to have a transfer of occupancy — 


tenancy in Orissa registered and fee paidis based 
ons. 31 of the Orissa Tenancy Act and not upon. 
custom. The plea that there was no custom in Orissa 
for mutation of names by depositing one-quarter 
of the consideration is no answer to a landlord's suit 
to eject a transferee who has not complied with the 
provisions of s. 31 of the.Act. : 

The plea that a holding is transferable according 
to law without the permissjon of the landlord, even 
jf substantiated, is no answer to s. 3l of the Act, : 
for no transfer by private sale is valid against the 
landlord unless he consents thereto or unless the 
provisions of the section as to rggistration have been 
complied with. Pat Batunxx1 Rout v. KUNJA BEHARI 


“Der, A_ IR. 192? Pat. 709; 6 Pat. 698; I. L. T. 40. Fat. 


9 P. L.T. 7% F 


633 


s, 117—Rafa-tanki interest, nature of— 
Question of fact in each case—-Entry in Record 





O GENERAL INDER. 4 


' the line of inheritance, 


Orissa Tenanoy Act—concld, > 
. ° i , . 
of Rights—Presumpilon of correctness, whether 
rebutted by previous entries ar SettlemeRt Reports. ~ 
Ie nature of rafa-tankiYqterestis a question to 


be determined upon ‘the origin of the’ grant iteelfo: 
' in éach ‘particular -case and the fact that rent with 


regard to such grants wes subsequently fixed, by com- 
promise would not alter the fature of the tenancy.. 
The fact that in many cases rafa-tankidars belong. 


ed tothe raiyati clasaWs not sufficient to show that , 
their interests were. necessarily those of.ra$ats rather , 


than tenure-holders.. ss” . | i 
An entry-in. the Record of Rights showing the rafa- 


` tankidars as tenure-holders and the'!tenants under 


them ag occupancy raiyats must be presumed to be 
correct under the provisions of s. 117-(3) of the Orissa 
Tenancy Act of 1913, , 

Ths last*Revisional Settlement Regord of Rights 


prevails over the previous Settlement Record of Rights _ 


aud the presumption ofits accuracy cannot. be re- 
butted by anything shown to-the contrary in the 
previous Original Settlement. Nor can it be rebutted 


by an entry in the Record of Rights, if any, prepared ` 


under a previous Settlement Report or by any- 


thing said or held inthe Settlement Report. Pat- 
BALUNKI Rout v. KUNJA Benant DER, A. I. R. 1927 Pat. : 


209: 6 Pat. 698; I. L. T. 40 Pat..4;9.P.'L.T.72 633 
Oudh Courts Act (IV of 1925), 8! 48~-Mortgage 


in 1849---No term fixed For redemption—Sutt for- 
redemption—Limitation—Limitation “Act (IX of., 


1908), Sch. I, Art. 148, applicability, of. 


A suit for redemption of a ‘mortgage of property: 


in Oudb executed in 1849 in which ‘no term for 


redemption was fixed, is not governed by. the provi- - 


sions of 8.48 of Oudh Courts Act, 1925, but by Art. 148 


of Sch. I to the “Limitation Act! 1908. O SURAJ ' 


BAKHSH v. Ganga BAKHSH, 4 O. W. N. 882; A. I.R. 
1927 Oudh 457 re 93 


Oudh Laws Act (XVIII of 1876),s, 9, cl (1)— 
“In order of relationship’, meaning of —Pre-emption’ 
—Rival competitors—Nearness of relationship, 
determination of. >- ae 
The words ‘in order of. their. relationship’ in s 9 

of the Oudh Laws Act are used in their ordinary and 


grammatical sense `of ‘according:to the degree in the .. 


line cf relationship’ and mean nearness of relation- 
ship irrespective of. the position of: the parties in 
O Anput RAHMAN BEG v. 
Bakkar Brea, 4 O. W. N. 86034. I R.1927 Oudh 474 


210 : 





pre-emptor—Tender—Vendee subsequenily’ resiling 
from contract—Pre-emptor, whether entitled te 
= enforce his right—Cause of action. i 


A person entered into negotiations for sale of his ' 


property and on receiving a tentative. offer. for the 


same gave notica of the offer under s. 10 of the - 
. Oudh. Laws Act to persons,who had a right of 


pre-emption in respect of the same. The pre-empfors 
made a tender of the amount offered, but the original 
offerer resiled from the transaction ‘and the idea of 
selling the property was dropped. The pre-emptors 
sued to enforce their right of pre-emption: ` 

Held, that the preemptors had no, cause of actigf 
as there was neither a sale nor a completed contract 
ofsale. O Jucea SINGH v, Ransita, 4' O. W.N. 852; 
A.L R 1927 Oudh 433 Sog 639 


Oudh Rent Act (XXII of 1886), 5.108, ci,N15)— - 


Lamebardar—N egligence—Liability ito pay interest 


— ss, 10, 11, 13—0ffer by vendee—Notice to ` 


dg o INDIAN 
Oudh Rent Act—coneld, ee 
© on profits—Negligence—Cuestion of fact—Second 
ap .eval—-Interference. 4 


A Lambardare can be echarged with interest gn 
arrears of profits whene¢it-is established that he has 
Been, negligent in his fiduciary position towards his 
co-sharers, “> - 

Questiow of negligencesisa question of fact and 
cannot bs re-opened in second appeal. O IQBAL NARAIN 
v. Karnas Narain, 1 Luck. Gs. 498; A.I. R. 1927, 
Owdh 478 e ` 565 


w——--&. 5,108, cl. %15)-—Neglagence or misconduct 
of Lambardar—-Power of Qourt to decree share of 
‘profits uncollected—Lambardar, whether legally 
bound to keep accounts - Omission to keep accounts, 
consequence of—Proof of misconduct or negligence— 
Question of fact. 4 
Where negligence or misconduct has been proved 

against a Lamlardar it is open to a Court to decree 

to a co-sharer who claims a share of profits under” 

B. 108 (15) of the Oudh Rent Act not only the share 

of profits actually collected but the share of profits 

which has remained uncollected. 

Although there ig no statutory provision of law 
which requires a Lambardar to maintain accounts 
of collections and expenses, yet no Lambardar is 
likely to perform his duties efficiently unless he 
keeps accounts and if he does not keep such accounts 
he is liable to suffer in law by his omission. 

-Itis always. a question of fact whether in given 
circumstances the omission of a Lambardar to keep 

proper accounts affords such proof of misconduct or 

negligence as would justify the passing of a decree. 
on the basis of demands rather than on recorded 
collections. O CHITAR Ket Sinan V. KANHAIYA BAKHSH 

Sincu, 4 O. W. N. 725; A.1. R. 1927 Oudh 337 285 


S, 127—-Suit for arrears of rent—Amend- 
ment of plaint to one under s. 127, whether 
permissible—Absence of prayer for ejyectment, effect 
.of—Civil Procedure Code (Act V of 1908), O. VI, 
Poll i - 


A. suit for arrears of rent can be amended into & 
claim for recovery of rent under s. 127 of the Oudh 
Rent Act, where there is no allegation in 'the plaint, 
as originally presented, that the tenancy originated 
under an agreement between the parties; and the’ 
fact that there is no prayer inthe original plaint . 
for ejectment isno bar to the granting of an eppli- 
cation for such amendment: inasmuch as, under.s. 127 
(2) of. the Oudh Rent Act,a decree for ejectment is 
merely a consequential relief to a decree for arrears 
of rent, which might be granted to a plaintiff-decree- 
holder on a separate application as a sequel to a 
detree for rent. O Jaaai v. Suio PARTAB SINGH, 40. 
W. N. 945; A. I. R.1927 Oudh 505 87 


Pakka adatia. See PRINCIPAL AND AGENT 739 
Part performance. See DEKKHAN AGRICULTURISTS’ 





Reres Act, 1879, s. 10-A. 754 
See VENDOR AND PURCHASER 617 
See REGISTRATION ACT, 1908, ss. 17,49 . 431 
Mortgage—Mortgagee put in possession— 

Deed mot registered—Suit to eject mortgagee, 
hether mantainable—Proper remedy of mort- 


gagor—Redemption. 


A executed a ‘deed of-usufructuary mortgage in 
favour of B and pu® B in possession of the mort- 
gaged pyoperty receiving part of the consideration, 
e A's successor sued B for possession of the property 


OASHA, | Nah 


Part performanca—bonold, 
£ @ 


01927 


refusing to acknowledge the mortgage-deed on the 
ground that the deed had been executed without 
consideration and had net been properly registered: 

Held, that the doctrine of part performance 
was applicable to the case and that the plaintiff 
could not sue in ejegtment but only for redemption. 
O Uparras Sinen v. SHANKAR SINGA, 4 O. W.N. 1015 

718 

e—-——— Right of defendant to claim specifio 

performance barred—Doctrine of part performgnee, 
whether-applicable. 

Jt is a well-settled principle that in arder to 
give relief to a defendant on the ground that a cone . 
tract has been partly performed the defendant must 
ba in a position to get equitable relief by way of 
specific performance. i 

A defendant whose right to enforce specific per- 
formance of an agreement for sale has become barred 
by limitation is not, therefore, entitled toresjst a suit 
for possession by thé vendor, on the ground of part . 
performance, 
SIKDAR 





Transfer of property for cash corsideration 
--Absence of deed—Transferor,-whether estopped 
from claiming title. l s 

Where a person pays valuable consideration to’ 


another and the latter in lieu of the consideration * 


transfers to him full proprietary rights in certain 
property, even-though no deed is executed to evi- 
dence the transaction, under the doctrine of part- 


performance the ‘vendor and his represent&tives ` 


would be estopped from claiming any title to the, 
property against the vendee. O Husnaini BEGAM v. 
SuLTANI Becam, 1 Luck. Cas. 508; A. I. R. 1927 Oudh 
485 479 


Partnership. See OIvIL PrRocEDURE Cope, 1908, O 
XXI, xr. 50 (2) 2 305. 

— Promissory note in partner's name—Suit by. 
firm. See NEGOTIABLE INSTRUMENTS AOT, 1881, se. 
8, 78 549 


— Re-constitution—Agreement to be 
debts of old firm—Renewal of old debt by pariner, 
whether binding on new partnership—Promissory note 
by partner not signed in representative capacity— 
Liability of firm. 

If a newly constituted partnership agrees among - 
its members that the members of the new partnership , 
shall have the power to bind it for the taking on of 
the debts of the previous firm which the new partner- 
ship had taken over, a renewal by a partner of a 
promissory note which had come into existence befcre 
the new partnership, would be binding on the new 
partnership provided, however, the transaction shows - 
that the partner purported. to act on behalf of the 
new partnership M PANDURANGA BHATTA v. KRISHNA ` 
Nayak, 53 M. L. J. 303; 39 àl. L. T. 266; A. I.R. 1527 
Mad, 839 209 
Party—Non-appearance as witness—-Presumpticu. 

See PRACTICE 


e 
Penal Code (Act XLV of 1860), ss. 71,147, 323 
— Cattle Trespass Act (I of 1871), s. 24—Hurt 
committed in rioting or rescuiny catile—Separate 
sentences, legality of : 
Although the use of criminal force isan ingredi». 
ent of the offence of rioting afd the 
be an ingredient in the offence of restuing cattle, 
yet the force necessary to ‘constitute these offences 





may fall short of ‘causing bodily pain’, and if further 


1 
r 


C MAHIM QHANDRA SAHA v. ESAHAKO® 
860. 


bound Ly ` 


e,.of force may | 


ol 105) a 


4 


Penal Code—contd, 


fores is used which dées cause bodily ‘pain, the 
offences which involve and are complete by mera tse 
of criminal force have been exceéded and that excess 
constitutes another offence, namely, the offence of caus- 
ing hurt or causing whatever more serious form of 
bodily hurt hs been the result, fos which a separate 
sentence may legally bs passed. M ANTHONI Uparar 
». Rorarpupayar, 53 M.L. J. 653; (1927) M. W. N, 
@50: 39 M-L. T. 543; 28 Or. L. J, 982; A. I. R. 1928 
Mad, 18e 806 

—— 85, 71,147, 323~—Separate sentences for 


rioting and causing hurt, whether legal. < 
The imposition of separate sentences for the 
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- tate. 
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Penal Code—contd. , po A 
. i s ' , | ° . 
tangible properby or such & right as thaé to a supply 
of water ara not criminally liable. M In®°re Verra-. 
BHADMA PILLAT, 26 L. W.-549; (1927) M..W. N. 828; 53 
M. L. 5.696; A. L R. 1927 Mad. 986; 28 Or.“L. J. 945: 
9 A. I. Or. R. 120 657 


e ` i 
~ ss. 116, 161— Attempt to! bribe “public. 
servant—Offence--Offer of gratification for 
o unofficial act, whet punishable—Refusal of _ 
gratification, efect of. , e . 
Saction 161, Penal Codå, is not c&nfined to ç#ses 
in which the gratification is taken for doing an 
official act. It isan offen@fe if a public servant 
accepts any gratification other than legal remunera- 





offences of rioting and causing hurt is illegal where ẹtion as a motive or reward for rendering or attempt- 
the causing of the hurt is itself the particular form ing to render any service to any one with any publio 


of the force or violence which contributed to the 
offence of rioting. M Ivere Kunnamuat Mayan, 53 


M. L. J. 6563.4. I. R. 1927 Mad, 970; 28 Or. L. J. an 
828 
g.75. See ORIMINAL Trinsss AoT, 1911, 6, 


bsa 
© 23 (1) (b) ga 464 
$ 6, 75 —Previous conviction, mode of proving. 
When an #ceused is charged under the provisions 
of s. 75, Penal Code, it is absolutely essential 
that the previous conviction in question should 
be clearly and legally proved. The proper way to 
prove such a conviction is either (1) by an extract 
certified under the hand of the officer in whose cus- 
tody are the records of the Oourt which convicted, 
br (2) by a certificate under the hand of the officer 
in charge of the Jail in which the punishment or 
any part thereof was undergone, or else by produc-- 
tion of the actual warrant of commitment under 
which the punishment was suffered. In every case 
there must be evidence as to the identity of the 
accused person with the persoll so convicted. L 
Trroze Kran v. FMPEROR, 26 P. L. R., 843; 29 Or. Li 
J, 961 673 


s. 99—Private defence against act of public 
servant, extent of. 

Under s. 99, Penal Code, the right of private 
defence against an injury apprehended to be done 
by a public servant extends only to those cases in 
which there isa reasonable cause of apprehension of. 
death or of grievous hurt being caused by the act of 
such public servant. L RANJHA MAL v. EMPEROR, 9 
Lah. L. J. 424; A.I. R. 1927 Lah. 706; 28 Cr. L.J. 993 

817 
—— $5. 99, 323, 353—Warrant of attachment 
illegal—Beating public servant executing warrant— 

Offence. f l 

"here is no right of private defence against an 
act, which does not reasonably cause the apprehen- 
sion of death or of grievous hurt, if done, or attempt- 
ed tobe done, by a public servant acting in good 
faith under colour of his office, though that act may 
not be strictly justifiable by law. 

A person is not, therefore, justified in beating a 
public servant entrusted with the duty of executing 
a warrant of attachment even if the warrant is 
illegal. L THABA SINGH v, EMPEROR, 26 P. L. R. 290: 
28 Or. L. J. 972 l 684 


— s$. 100, 141—Right of Private defence— 

Wse of force toe maintagn rights, legality of— 
Unlawful dssergbly, what censtitutes. . 

. Persons who form an assembly for the purpose of 

defending what they are possessed of and bona fide 

believe they have a right to, whether it be 





servant as such, 1 

It is not necessary for the commi@Msion of an 
offence under tha section .that ‘the gratification need 
actually be produced, or that the gratification must 


“be accepted by the official sought to be bribed. 


Where the accused made an offer: to the com- 
plainant, the Manager of a Municipal: Office, of a 
reward of Rs. 200 for using his influencegwith the 
Chairman and other Municipal Councillors as such to 
get from them a contract for a third person which 
contract was in their gift, and gave a personal under- 
taking that he will if necessary pay the amount when 
the contract is obtained : a l 
' Held, that the acensed was guilty of an, offence 
under s. 16!, Penal Code. M In ve'Vanvu RAMA- 
CHANDRIAH, (1927) M. W. N. 764; 26 L. W. 529; 53 M.. 
L. J. 723: A.L R, 1927 Mad. 1011; 39M. L, T. 615; 28 
Or, L. J. 1005 zi i 829 


- S. 124-A—Gist of offence—Intention— 
Intention,how gathered—Article to be read as a 
whole and generously —Letitude to accused—Strict 
construction~-Attribiting base motive to Govern- 
ment, effect of. 

The gist of the offence under s. 124-A of the 
Penal Code lies in the intention of the writer, That 
intention has to be gathered .not from isolated or 
stray passages here and there but from a fair and 
generous reading of the article in respect of which 
the charge has been laid, and in gathering that in- 
tention allowance must be made for a certain. 
amount of latitude to writers in the public press, 

Section 124 of the Penal Oode is in such wide 
terms that unless it is strictly and narrowly con- 
strued, there is real danger that legitimate criticism 
may be stifled altogether. l | 

An article which attributes base, improper 
and dishonourable motives to the Government comes 
within the mischief of s. 124-A of! the Penal 
Code. C Gopan Lat SANYAL v. EMPEROR, !46 O. L.J. 
156: 28 Cr. L. J. 900; A. I. R. 1927 Oal. 751; 9 A. I Or. 
R. 47 2268 


———— 5, 141. See PENAL Oone, 18650, ss: 100, 141 » 
ji | 657 
——— $8. 143, 149—Unlawful assembly —Common 
object—Hvidence as to common object—Opinion of 
witnesses — Conduct of members. | 
Where a crowd has dispersed without, taking any # 
action, the intention and common object of that" 
crowd can only be inferred from the surroundings 
circumstances, and among these circumstances the 
attitude and demeanour of the crowd itself is one of 
the points which must be taken into consideration. 
“The option or the impression of a witness that it 





NI, 


` Penal Godo ~-contd, n y l os 


. appeared to bam from the conduct af a mob that 


- admissible in eviden 


~ 


they had afpgared for an unlawful purpose ia not 
to prove the object. of® the 
assembly although statements asto what he actually 
saw and heard are admissible. . 

The petitioners assemble@in an orchard at some 
distance from a villag@ with a'view to protect the 
Hindus of that place in case they were attacked by 
he Muhammadans and -re 


after miMday to. 4:30 P. M.ẹin a defensive manner 


with®ut committing or attefpting .to commit any 


unlawful act and when the+Police Officers’ and “the 
Deputy Magistrate, arrived and assured the petitioners 
that thy would protect the Hindus of that village in 
case any dangerarose, the petitioners at once dispersed 


and retired butone of them was found provoking ` 


the mob apd directing -them not to’ retire. and 
some of.them were seen dancing about and flourish- 
ing their sticks and saying something. No other 
specific overt act of the mob was proved tough wit- 


nesse gave vague statements that it appeared from the- 
of the mob’ that the moh had collected for ` 


conds 
unlawful parposes : 


Held, thet the conduct of the mob was not incon-. 


sistent with the lawful object with which they said 
they had assembled, viz., to protect the Hindus in 
case of any attack by the Muhammadans and that 
the members of the assembly could not be con- 
victed under s. 149,. Penal Code. Pat Joer RAUT v, 
EMPEROR,28 Cr. L.J. 906; A. I. R. 1928 Pat. 98 


234 
— s. 147. 
See PENAL Cope, 1860, ss. 71, 147, 328 - 806, 828 


naa s. 15 3-A—Promoting class _enmity—Tests— 
. Intention to be gathered from article as-a whole - 
“Rona fide belief of accused, effect of—Benejit of 
doubt. a SE gah. 
The intention of the writer of an article which is 
made the subject of a charge under s. 153-A of the 





ined*there from a little? 


= 


“INDIAN CASES, 2. 
7-7" penglCode—contd, 0 0 yo - 


.- >- 


o W eS 
. ® . 


when: the “person making tha false charge has not ' 
applied tothe Magistrate and when no Courb pro--: 
ceedings have ensued’ no complaint is necessary under ' 
s. 195 of the Criminal Procedure Code, before & pror > 
gecution under g.-21], Indian Penal Code, can ba” 
instifutedagainst the informant, ` | 
Sections 162 and 211 of the Penal Code do not covey `, 
and refer to the same class of cases. ts 
Section 182 is primarily intended for cases of false e 
information which-do not ordinarily involvea parr 
ticular allegation or:charge against a specified and. 


. definite person. Section 211-covers cases where there - 


is a definite information or charge with reference toa 


..cyiminal offence against a particular person. 


2 


N 


"17; 9 A. I. Cr. R. 87 


Ji a -complainant confines himself to reporting.. 
what he knows of the facts, stating his suspicions ,- 
and leaving the matter to be further investigated by ` 
the Police, he makes a report-and- not a-cltarge. - 
But if he definitely alleges his belief inthe guilt of 
a specified person and desires that-hé be proceeded. 
against in Court, the act of. his, whether verbal‘ore 
written, if made to'any officer of the law authorized e, 
to initiate proceedings, based upon the &omplainant’s | 
statement, whether amounting to .an expression of, © 
the complainant's belief in the .guilt of-the specified. 
person or. his desire that Court proceedings be taken.. 
against him, amounts to making a charge. The former . 
case'is covered by 8.182 and the latter by -s. 211- of. 
the Penal Code. N Buotv v. PUNAJI, 10 N. L. J. 191; - 
23 N. L. R. 136; 28 Cr. L. J. 934; A.- I. R.. 1928 Nag.. 

e 454. 


—_— ss. 192, 194—Suborning of false eviderhe, : 
whether amounts to fabrication of .false evidence—_- 

. ‘Causing of a circumstance to exist’, meaningof. “~ 

- The tutoring of a man ‘to give false evidence” 
amounts to fabricating false evidence under s. 192 of ~ 
the Penal Code. -A Sur Nato Buapurti v, JIMPEROR, - 
L. R. 8 A. 140 Cr; 8 A.I. Cr. R. 342;-A.T, R. 1927. 
All. 721; 28 Cr. L. J. 950; 25 A. L. J. 1077 662. 


Penal Code must be gathered from the article asa . 
whole, .and a person cannot, therefore,- be convicted 
under s. 153-A of the Code where the article.as a 
whole does not show any. such intention as is refer- 
red toin that section even though isolated portions of 
the article. may, taken by. themselves, fall within the 
section. -> ' EEN A tee ; 
' A writer cannot.be convicted of an offence under 
s. 153-A of the Penal Code where it is possible that 
he may have,.without any malicious intention and 
honestly, though ‘wrongly in the opinion of the 
Court, thought that he should express himself in 
the manner.in which he did with a viewto the 
*@removal of causes which according to him were 
promoting or had a tendency to promote feelings of 
enmity or hatred -between different classes of His 
Majesty’s subjects. G Iswart’ PRASHAD SHARMA v. 
Emegror, 46 O. L.J. 154; 28 Or. L. J. 897; A.I. R. 


———— S. 211. See PENAL CODE, 1660, ss. 1&2, 2)1 ~ 
4 “454 
—--—— 85, 300, Excep. 4, 302—Presumption: of : 
intention from nature of act—Sentence—Exztreme 
penalty, when to be inflicted. ae S 
A person delivering a violent blow with a'letkal - 
weapon like a dang on a vulnerable. part of the body 
. such-as the head must be deemed to have intended” 
. to cause such bodily injury ashe knew was likely 
to cause the death of the person to whom the injury- 
was caused. — 4 ; ; 
Where the fatal attack is not a premeditated one’ 
and the victims are injured in the heat-of passion: + 
upon a sudden quarrel and the accused has neither~ 
taken undue advantage nor acted in a cruelor un-° 
usual manner the extreme penalty of death-is not, 
called for. L PREMAN v: Mureror, 20 P. L: It. 3635: 28 


1927°Cal. 747; 9 A. I. Cr. R. 44 a an; ey 678- 
—__———-§. 161. See Pznat Cope, 1860, ss. 116; 161 See PENAL Cope, 1860, ss. 99, 323, 353 684 
s ; i 899. See Prenat Oone, 1860, ss. 71, 147,328 806, 828- 


. —— SS. 182, 211. See OR. P. C , 1898, 8. 195 
l i -a 230 
. ês. 182, 211--Offences under ss. 182,211, 
| distinction between---False report to Police—No 
action taken —Rened, of person charged—Complaint 
‘by Police Officer, whether necessary—Criminal 
Pr@cedure Code (Act V of 1898), s. 195. : 
When a false charge is made only to the Pelice or 


~ 8, 332—Offence under s. 882, essentials of. 
In order to establish a charge under s. 332 of the 
Penal Code. it mut be established that the’ Public- 
Officer was acting in theedischarge of his duty as% - 
public servant. L RANJHA MaL v. EMgeror, 9 Lah, B”. 
J. 424; A.I. R. 1927 Lah 706; 28 Cr. L. J.993 817%. 
8.353. See PENAL Ooper, 2860, ss. 99, 323, 
353 S i 634. 
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nn 8, 37 8— Fish 
subject- of theft. .~ 


“in ponds, whether can- be: 


ae area 


ane Sate any ee 
AL INDEX. 
„Penal Code—concld, 


wan 


- Circumstances are suah ‘that ‘he êpuld. not, have. - 
‘entertained a belief;in. good faith t 


ç 


Fish-in “ponds which’ canħot escapa . from the): 


ponds and go-elsewhere- can legally be the subjecf'of 
theft. M NOKOLE BEHARA v. Emperor, (1927) M. W. 
N. 788; 26 É. W. 651; 53M. L. J.d59; 39 M, L. T. 588; 
28 Cr..L: J.. J002; A I. R. 1928 Mad. 20 . 826 
—— 8.379. See Or. P. C, 1898, s, 1t5.(2) 813 


— 5. 379~--Removal - under bona fide claim of 
vight—Conviction for theft, whether legal. 

Seizure, and removal ofa thing in the assertion of 

à bona fide claim of ‘right’ will not make the person 

liable for ah offerice of theft under s. 379 of- the 





Penal Oodec as the seizure and removal thiugh Prove 


ed to be illegal cannot -be said to ba dishonest. 
-GIBA V. JIMPEROR, 28-Or. L. J. 519 ~ 661. 
80, See dRIMINAL TRIBES Act, 1911, s., 


Tp- 8, 3 


A 


SI), e.g ee 
S, 394, -See Or. P. O,, 1898; s. 303 





— 831 


+ 


+ (III of 1909), s. 108—Ceiminal- breach of-trust by 
insolvent 8f property entrusted—Prosecution under 
Penal Code, sustainability ‘of. - - 
Where goods are entrusted to an- insolvent by the 

Official Assignee forthe purpose of continuing his 

business and in breach of the trust, the insolvent dis- 

poses of it to various persons, a prosecution under 
the Penal Code is sustainable and the mere fact that 
the circumstances amount also to an offence under 

s, 103, *Presidency Towns Insolvency Act, does not 

WADI the Court: of its jurisdiction to try the eccus- 

ed for the. offence under the Penal Code.-M Inre 

WILLIAM PLYTHE PERRETT; 39 M. L. J. 268; A. I. R, 

1927 Mad. 1018; 28 Cr. L. J. 928 448 
— $. 411. “See Cr. P.' C., 1898, 3. 239 (f) 674 

——_—— S, 411--Criminal Procedure Code (Act V 








e 93-(1).(b) - 
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~ 


| 
PE 
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| 
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titl@d to the possession of fhe land, the’ obvious: 


inference is that he intended. either. ito insult, annoy e 


or intimidate the occupant and he would be guilty 
of criminal trespass. Hin MUSALMAN v. EMPEROR, 
28 Cr, L. J.-952 -` brates ts. 664 
5, 457. a ao TriBes Act, 1911, g. 

MG, 5 46g 


S. 499—Dogrine 
applicability of, in India . , l 
The English Common Law doctrine of alsolute 


—_ - 





.. of i absolute® privilege, A 


~ privilege does not obtain_in.the mofussil in India, 


464 ` 


S. 406—Presidency Towns’ Insolvency Act -- 


Section 499 of the Penal Code .is exhsustive and if a 
defamatory - statement - does ‘not fall within.the 


specified exçeptions it is not privileged. NÑ Surasmay, ` 


58 
820 
54 


convert 


v. RAMNATH, 28'Cr. L. J; 996; A, I. R. 1998 Nag. 
Perpetulty. See PRE-EMPTION os i 
Pleadin gs—Amendmeni— Application to = 


relief Jor injunction into -possession—Amendment - 
case—Right of Court ‘to“allow amends - 


after close of 
Plaintiff sued for possession in .respech of certain 
land-and injunction in respect of ancther- land. ‘The 


he was ‘ene. . 


trial of the question of title ‘and bof the defence- ' 


covered “the subject-mattér of -both reliefs. After the 
parties had closed their-case the plaintiff applied for 


‘amendment of the plaint to-the effecti that he. might 


be granted possession in place of injunction in the 


' event of the Oourt finding that he had been out of 


.of 1898), s. 262 (2)—Offence of catile-theft in Sind— ` 


Deterrent sentence, necessity of—Summrar, trial. 
undesiralbe. . - oe PA 
A case of catile-theft in Sind should not be tried 
summarily, as it-is necessary in view of its pre- 
-valence on a large-scale, that deterrent sentence 
should: be imposed. 
J. 959 NA 
———..§. 426—Mischief, ingrédients of—Physical” 
change in composition or form, whether 


. facts are in substance -stated in it. 
+ Mısır v. CHHAKINA Buanv, 46 O. L. J..149; A. 


S EMPEROR v. AMIR Bux, 28 Cr. L.. 
; «671. 


necessary. 


—Change in value, effect of—Omission to switch - 


an electric lights, whether amounts to mischief. 
_ Mere omission to give light toa house by failing 
to switch on the light does not constitute the offence 
of mischief under. s.. 426, Penal Code. 
` The “change” referred to in s. 426, Penal Code, 
means physical change in composition or form; a 
.change in -valué is not sufficient to constitute mis- 
chief. .S ABDUL RAHMAN v. EMPEROR, 28 Or. L.J: oo 
. É p 6 
S. 447 —Criminal. trespass-—Bona fide 
belief in title—Failure to prove title—Conviction, 
. whether. legal—Damages %n civil suit, whether 
' assessable, -= 
If a person entertained a beli:f in good faith 
that hé was entitled to the posscssion of the land; 
on which he is accused of ha¥ing trespassed, his 
eentry would comsetitute g trespass on the land, for, 
‘which, if ‘he ‘failed to®pxove his title, he would be 
answerable in a civil suit, but he would not be 


`. liable to be gonvicted of the offence of criminal 


trespass under s. 447 of the Penal Code.’ But if the 


possession of the land in-respect of which injunction 
was sought: 5 l 


Held, that the amendment could not prejudice the ; 


defendant or change the nature of. the; suit and ought 
to have been allowed. - O NABI BAKHSH v, ANGNRY, 4 
O: W. N. 975; A.I. R.-1927 Oudh 513 | 784 
, imperfect form of, effect of |.. - i 
A Court is justified in disregarding the- imperfect , 
form in which a plaint-is drafted if all the necessary 
O GANGADAYAL | 
LR. 
.. 22 





1927 Cal. 806 


- in India to be liberally re 
Pleadings in India, especially in thel districts, must 
not be construed very. strictly. R’ R. R. O. O.. 


UHETTYAR Fir v..Ma SEIN Yin, 5 R. 5&8;-A. 1. R. 1928 





Rang. 1 i 582 
, on behalf of Companies. See COMPANIES 

568- 

Police Act (V of 1861), ss. 15, 15A. See Cocrt 

Fers Acr, 1870, s. 7 i 7 8Q 


Possession—Possessory title—Injunction against in- 
terference of possession, whether canbe granted. 

A person in possession of a site has a right to 
retain that possession without proving (title as against 
a person having no title He is, therefore, entitled to 
an injunction restraining a person Having no title’ 
from interfering with the full enjoyment: of his 
possession, L Doni CHAND v. Nizam UD-DIN, 26 P. L.. 
R ‘301 

Presumptien of ownership fo long posseg-- 

sion. See CANTONMEXT . ; 55: 
Practice—Adjournment of hearing—A pplication, for 

adjournment on ground ofe iliness—Summary 

dismissal of, application, legality of. | 

An application for adjournment of ‘a case neade 
a paray on the ground that he is too ill to attend 


| 
L 


* 5605. 


4 


E High Oourt, but is not 


fannot be symmarily dismissed by a Gourt without 
giving the applicant an, opportunity of substantiat- 
ing his allegation of iligess. © JATINDRA NATH Mui@r- 


“JER y. SURADHANI DEBI, A. I. R. 1928 Cal. 10? 851 


~ —— Application for enhgncement of sentence not 

S 5 by Government Pleader—~Interference 

with sentence. Me ; 

As enhancement of senten@is a very serious pro- 
ceeding agd a High Court will not ordinarily en- 
hance®the sentencé if the préposal is not supported 
hy the Government Pleader. 


Where the prosecuting *authorities think that a 


- gentence ought to be deterrent, they must place the 


tter before the trying Judge. They should -not 
ma exclusively to the High Courts power of 
correcting sentence. N SuRAJMAL V. Ram MaTH, 28 Or. 
L. J. 996; A. ISR, 1928 Nag. 58 8 
Case heard by one Bench and not finally 
disposed of, whether can be heard by another 


Bench. 
Whers a case 





has been heard by one Bench of the 
finally disposed of, it 18 open 
Justice to direct another Bench to 
proceed with the trial of the case. M Mursu BALU 
(HETTIAR V. CHAIRMAN MADURA MUNICIPALITY, 53 M. L. 
J. 633: A. I. R. 1927 Mad. 961; (1927) M. W. N. 835; 9 


to the Chięf 


A. L Gr. R. 127; 39 M. L. T. 548; 28 Or. L. J. 974 686 


Case, whether can be heard before date fixed 
for hearing—Application presented outside Court 
hours and not in Court house, whether validly 

nted. l 

Kae fixed for a particular date cannot be taken 

up prior to that date unlegs the parties consent to 
a course. , 

Cout may hear a case outside the usual place 

of the sitting of the Court and beyond the Court 

hours with the consent of the parties, But a petition. 
handed overtoa Judge at a place other than the 
usual place ofthe sitting of the Court and beyond 

Court hours when the Judge is not holding a Court 

cannot be deemed to have been properly presented. 

Pat SABITRI THakurain v. F.A. Savi, 6 Pat. 108; A. 

I. R. 1927 Pat, 354 ` 271 

Change of case. i . 

Whether the plaintiff should be allowed to change 

his case or to fall back upon an alternative case de- 

pends upon the cireumstances, upon the points at issue 
and the wayin which he has pleaded. C Goran 

CHANDRA Marrt v. MANMOHINI DASI, 21 O. W.N. ure 4 

Costs--Unfounded pleas—Deprivation of 











“costs. 
A party who has raised many unfounded pleas 


may be deprived of his costs eventhough the pro- 
eocdins terminate in his favour. A Cuampa Ram v. 
Tira TULSHI Ram Jar Lar, A. I. R. 1927 All. 617; 26 


eee Duty of party to give evidence on his side— 

Non-appearance as witness—Presumption—Duty of 

Advogate to call his client as witness. 

It is the bounden duty ofa party who personally 
kapws the whole of the circumstances of the case to” 
go” into the witness-box to dispel the suspicions 
attaghing to his ‘case, and if he, being present in 
Court, fails to do sophis non-appearance as a witness 
would be the strongest possible circumstanee going 
to discedit the truth of his case. ; 

-The practice of not-calling one’s own client, who ig 





+ 


- 


fo vo. INDIAN CASES. 4 iag? 
‘Practico—contd. Pract|ce—concld. 


an essential®*witness, but endeavouring to forca the 
othe? party to call him, is a bad and degrading prac- 
tice, unworthy of a %eputable system of advocacy, 
PO GURBAKHSH SINGH v. GURDIAL SINGH, 450. L.J, 
972. A. I. R. 1927 P. O. 230: 53 M. L. J. 392; 23 Bom. L. 
R. 1392; (1927) M. We N. 778; 4 O. W. N. 985; 28 P. L. 
R. 587; 32 0. W.N. 119 22Q 
Plea not taken before lower Appellate Court 
—Acquiescence—Point of law, whether can always 

c be taken in second appeal. e 
The proposition that a point of law can always 
be taken in second appeal is limited to cases where 
the pcint of law does not require a finding of fact 
to support it. Pat Soktu Laxupat RAM v. RAGHU 
Korri, 8 P. L. T. 850; A. I. R. 1928 Pat. 109 33 


— Remand for findings—Duty of Court to 
record findings on all 185469 = 
It is the duty of a Judge to whom a case has been 
remanded for recording findings on certain issues to 
record findings on all the issues and not to om” 
certain answer: because of the view he takes of the law. 
B Premonanp Hira v Bar GULAL, “29 Bom. du. R. 1336; 
A. I R. 1927 Bom 594; 51 B. 1026 ° 871 
Trial of accused in his absence, legality of. 
The trial and conviction of an accused in his 
absence is wholly illegal and liable to be set aside, 





- L ARDULLAH v. EMPEROR, 26 P. L. R. 239; 3 A. I. Cr. R, 


672; 28 Or. L. J. 971 683 
Trial of issues—Issues of law arising only 
in the event of question of fact being decided in 
favour of one ‘—party—Duty: of Court to decide ques- 
tion of fact first. . 
Where on the pleadings a question of fact arises 
and in the event ofits being found in favour of the 
plaintiff further questions of law arise, it ig the 
duty of the trial Court to decide the question’ of 
fact first before it proceeds to decide the questions 
of law. O Karru Raw v. BHAGWAN Din, 1 Luck. Cas. 
568; A. I. R. 1927 Oudh 518 833 


Precedents, duty of Judges to follow. 

Per Marten, C. J.—One of the essential elements of 
the English system of law and procedure is that the 
Courts should deem themselves bound by 
decisions of Courts of co-ordinate jurisdiction and 
that it should not be left in cases precisely on all 
fours for one Judge to decide points of law in one 
way and for another in another way. B TYABJI 
DayaBHAI & Co. v. JETHA Devs1 & Oo., 29 Bom. L. R. 
1196; A. I. R. 1927B om. 542; 51 B. 855 383 


Pre-emption —Covenant unlimited in point of time, 
validity of—Rule against perpetuities—Tests. - 
A covenant for pre-emption which is unlimited in 





| point of time is void on the ground that it ‘is 


obnoxious to the rule against perpetuities, and to test 
whether a covenant violates the. rule against per- 


petuities we must look not tothe particular events | 
- which may have actually happened but to all possible . 


contingencies. Pat MAHARAJ RAJARAMJI v. RAMNATH 
UPASNI | ii : 54 
Proprietor of grove mot liable to pay Govern- 
ment revenue, whether ‘co-sharer'-—Oudh Laws Act 

(XVIII of 1876), s. 9. 

The proprietor of a grove who is not liable to pay 
the Government revenue ig not a@o-sharer withine 
the meaning of s. 9 of the” Oudh Raws Act. O° 
BACHOHU Lat v. OHHANGA Lat, 4 O.W. N. 995; A. I. R. 
1927 Oudh 514 ° 
Relationship apart from proprietorship 


a e 
‘ 





"e 


590 ` 
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Pre-emptlon—coneld, 


GENDRALINDEX. 0°, 


Pree 


whether confers right :to pre-emption—°Custom, in- 


. Oudh—-Wajib-ul-arz, construction of—Right to pre- 
empt mortgage—Failure to enforce pre-emption on 
mortyage—Foreclosure, whether gives fresh cause of 
action. l 
Relationship. alone, apart frome proprietgry right 

in the village, is not considered in the Province of 
Oudh to confera right of pre-emption either under 

ecustom recorded in the wajib-ul-arg or under the Oudh 
Laws Act. 

Therefore, a wajib-ul-arz, which provides that a 
sale or mortgage cannot be effected in favour ofa 
stranger not belonging to a particular line, cannot be 
construed as conferring aright of pre-em] tion on a 
person belonging to that line who is nota co-sharer 
of the village. 

A wajib-ul-arz recording a right of pre-emption on 
mortgage and sale, does not confer a Tight on a pre- 
emptor, whe has failed to enforce his right in respect 
of.a mortgage and who has 

riBht, to claim pre-emption when the mortgage js 
e foreclosed. O Manesh Bakusa SINGH v. BALADIN 
SAH, 4 O. We N. 787; A. I. R. 1927 Oudh 367 


Presidency Small Cause Courts Act (XV -of 
1882), ss. 22, 41—Suit for ejectment and rent— 
:- Institution of suit in High Court—Plaintiff, 
whether can be deprived of his costs—-Proceedings 

‘under Chap. VII, whether ‘suit'—Surrender of 
, possession after filing of suit, effect of. ' 
` A plaiptif who institutes a suit for ejectment in 
- a High Court. cannot be deprived of his costs under 
the provisions of s. 22 of the Presidency Small C'atse 
Courts Act inasmuch as asuit for ejectment is not 
cognizable by a Small Cause Court and proceedings 
under Qhap. VII of the Act for recovery of posses- 
sion of immoveable property are not ‘suits’, within 
the meaning of the said section. i 

A suit begun asa suitin ejeotment combined with 
a claim for rent and for compensation dces not, by 
reason of the fact that possession of the premises is 
surrendered after the institution of the sult, cease 
to be a suit in ejectment, but remains such up to the 
termination of the suit. 

Proceedings for recovery of possession of ‘immove- 
able property by way of summons under s, 41 of the 
Presidency Small Cause Courts Act, are.merely per- 
missive, and not compulsory. B Bar MEHERBAI SORARJI 
Master v. PHEROZSHAW SORABJI Gazpar, 29 Bom. L. R. 
1220; A. I. R. 1927 Bom. 556; 61 B. 885 395 


S. 25—Revision— Interference with order as 
to costs. 

} The High Court will interfere in revision with the 
exercise of discretion by a lower Court asto costs 
where there has been any misapprehension of 
facts or violation of any established principle. B Bat 
* MEHERBAI SoRABJI MASTER v. PAHEROZSHAW SORABJI 
GaAzDAR, 29 Bom. L R. 1220; A. I. R. 127 Bom. 556; 
āl B. 885 ' 395 


Presidency Towns Insolvertcy Act (HI of 1909), 


` 


SS. 31, 93—Scheme —Application to annul scheme . 


—Fresh adjudication, nature of—Death of delior 
before annulment, effect of—Annulment, when tv be 
ordered—Interest of creditors. 
e When a debtor ig “adjudjcated” or “re-adjudicated” 
‘or “freshly adjudieated” ander s. 31 of the Presidency 
Towns Insolyenéy Act, such adjudication is not in- 
“dependent of the original insolvency, although, 
between the date when the scheme was ap- 


consequently lost that. 


136 - 


- mentofa common manager in the Will. 


“person interested has al 


- . 


"Presldeney.Towns.Insolvenoy Act—concld. 
e y f 


proved and the date when the debtor As ge-adjudged 
an insolvent under s. 81, in rgspect of the Jaw relate 
ing ® insolvency he is a free man. ~. 2 o 

Where a scheme has been approved and sub- 
sequently is annulled, and the debtor, dies after fhe 
scheme has been approved apd before .it is aanulled, 
s. 93 of the Presidency Towns Insolvency Act applies 
and, notwithstanding tke death of the debtor, any 
s standi to apply that thee 
debtor be re-adjudged an insolvent for the purpose 
ofthe further administration in insolvency of the 
deceased debtor's estate. è. 

In considering whether it ought to re-adjudge the 
debtor under s. 31 of the Presidency Towns 
Insolvency Act, the Court, in the first instance, 
should have gegard tothe position of the creditors, 
and if the Court is of opinion that éhe creditors 
Will not be benefited by an order annulling the schema 
and re-adjudicating the debtor, in ordinary circum- 
stances, the Court will not make an order of res 
adjudication. C Inre Kpisuna KISHORE ÅDHIOARY, 
94 O. 650; A. I. R. 1928 Cal. 21 l 90 


————— S. 103. See PENAL Cops, 1860, s406 448 
S Ne pa and agent. See CONTRACT’ Act, 1872, 
s. 15 ; 





Pakka adatia—Hatent of liability of agent— 
` Loss of profits through stringency of market—A gent, 
whether liable. — — 

A pakka adatia whose position is. analogous to 
that of a delcredere agent incurs only a secondary 
liability to his principal. His legal position ig 
partly that of an insurer and partly that of a surety 
for the parties with whom he deals to the extent of 
any default by reason of any insolvency or something 
equivalent, “but his liability does not go to the 
extent of making him responsible to the principal 
for profits where there can be no profits by reascn 
of any stringency inthe market. A CHAMPA Ram v. 
TuLsHI RAM-JAI Lar, A.I. R. 1927 All. 617 ; 26 A. I. 
J. 81 . i 739 
Probate and Administration Act (V of 1881), 

SS. 7, 9—Succession Act (XXXIX of 1925 ), 88, 222, 

224—Appointment of executor on behalf of minor 

—Minor, whether entitled to Probate—Implied 

appointment—Common manaqr, appointmen? of, in 

accordance with.direction in Will. 
. Where a testator appoints a Person as executor on 
behalf of certain minors, the minors are appointed 
executors by necessary implication and Probate may 
be granted to the minors on their attaining majority. 

The jurisdiction to appoint a common managere 
can be exercised only in accordance with the pro- 
visions of the Statute, and a Court which has granted 
Probate to the executors cannot, therefore, without 
re-calling the grant, appoint a common manager 
even though thereis a provision for the appointr 
C Hag- 
CHAITANYA SINHA v. RAMRAM SINHA 626 
Profession tax—Transfer of. residence, effect of, 

See Mapras District MUNICIPALITIES Act, 192088, 93 

: ; l 1475 
Promissory note—Construction— Execution by 
guardian of minor—Personal : liability of executaht, 

The executant of a negotiable Mstrument will be 
personally liable on it unless he makes it cle on 
the face of the instrument that he isnot binding 
himself¢but somebody else. 


Where the: Sunior paternal uncle “and zde f facto 


guardian of aeminor executed a promissory note -to-. . 


discharge `a. mortgage-debt on the -minor’s estate, 


* describing himself as guardianand junior paternal 


uncle of the minor in the body of the promissory note 
buat signeng it-as ‘Ramangtha Mudaliar, Kurnam :- 


* Held, that the guardian’ must be- deémed to have: 


executed the’ note in his owp personal capacity and 


9 6 ý 
. = À l > 
e : yan e` EE L: Tos . “ax te 
AF) oo : INDIAN OASKS, ; e ; (1927 a 
Sa me he 7 ie e ae wo . KA . E E | ` i ° pa 
Promissory note—conold, É es Proviiclal Insolvency Act—1920—conceld. `. 


se 8$ 28 (2), 42-—Refusal.of final discharge, 


whether ipso facto terminates insolvency proceedings. 
The refusal, under 8: 42 of the Provincial Insolvency 
Act, of final discharge of an insolvent does not 


-ipso facto determine the insolvency proceedings. 
Until and unleswan adjudication ordef is annulled . 
the insolvent’s property continues to vest in Gourt- 


@hat it-dig not bind, and wadnot intended to bind, the z 


minogs estate. - Me Perra Mørsuswasri  NATOKEN V. 
SoMASUNDARA MUDALIAR, 39 M.°L. T. 387; A: I R. 1927 
Mad. 1018: 53-M. L. J 814 e ês 877. 
—~--—~Hindu joint family—Liability of members 

on pro-note executed by manager. See HINDU. aot 


. . = 


JOINT FAMILY | 


Provinolal Insolvency Act (V 0119209, 88. 4, 53 
—Transfer® by 
declaration of validity | 
kn a ie jurisdiction of Insolvency 
sourt. j - j i 
The Insolvency 
under.ss. 4 and 53 of .the Provincial Insolvency Act 


_to determing the validity of a transfer made:by, an 


insolvent within two, years of his adjudication, and 
a regular ‘suit in a Civil Court for a declaration of 


insolvent—Suit by transferee for. 
of transfer, ‘whether. 


and so long as that vesting remains, the insolvency. 


proceedings. cannot come to an end. M ALAMELY 


PIN 
bh | - 


AMMAL V. VENKATARAMA IYER; (1927) M. W.N. 693; 26 
L. W. 305;53 M. L. J. 422; A.I. R. 1927 Mad. 919; 33., 


M L. T. 479; 50 M. 977 4 165 
saa Y E. (1) —Provision, whether. mandatory— 


© ‘Shall, meaning of. 


Court’ has exclusive jurisdiction’ - 


The provisions of s.43 (1) of the Provincial Jne `` 


solvency Act of 1920 are mandatory. O AMJAD ALI 
v. MOHAMMAD ALI, 4 O. W. N. 993; A. 


506 -, m j . 


— S, 53, “See PRovINOIAL INSOLVENOY Act, 1929, 
ss, 4, 53 a k MB, “5 
s. 53—Transfer, by debtor within three 





L R, 1927 Qudh - 
912 :” 


` 


"`. menths'prior to-adjudication cf entire properties to . 
trustee, whether liable, to be avoided under 3, 58— 9 


the validity of sueha transfer is, therefore, not main- - 


tainable. O NAWAB- SHAHZADA BEGUM ~v.GOKUL OHAND 
Rar, 4 O..W. N. 751; A. L R.1927 Oudh 357 `` 50 
Z$, 5. -See INsoLvENOY: - | 366 





+ . 





ss. 10,. 28” (2)—Appeal from -order-of 


adjudication— Receiver, whether. necessary party—. 


Inability to pay debts, whether condition precedent 
to adjudication—Assets exceeding - liabilities, effect 


of—Statutory restriction on powers of alienation, - 


effect of —Punjab Alienation of. Land Act (XIII of 
1900), scope of. - - . s 
The Receiver in insolvency is not anecessary party 
to appeals against-orders of ‘adjudication. 
Under s.10 of the Provincial. Insolvency Act- of 
1920, a debtor cannot be adjudicated an insolvent 


unless he makes.out a prima facie case to the satisfac- - 


tion of the Court that he is unable-to pay his debts. 
Where a debtor applies to be declared an insolvent 
and shows that his assets exceed his liabilities, he 
must show also that by the sale of his interests or 
after realization of his assets a sum would not be 
secured which would enable him to.pay his debts in 
ull. wee iS : 
The fact that a debtor isa member ofan agricul- 
tural tribe and that hi$ power to alienate his landed 
estate is restricted in certain respects by the Punjab 
Alienation of Land Act has no bearing on the decision 
®f the question whether he is unable to pay his debts. 
L Morr Ram Prem, OHAND v. KEWAL Ram DHARAM 
Onanp,. 28 P. L. R. 468; 9 Lah. L. J. 990 ' 569 


—- ss, 28, 29-—-Suit against -insolvent—Leave 
of Gourt, whether condition precedent to.institution 
@f suit. Do de Bere a i 
The leave of the Court required .under s. 28 (2) of 

the Provincial Insolvency Act for commencing any 

legal proceeding against an insolvent during, the 
pendency of insolvency proceedings, is a condition 
wwecedent to the institution of such proceedings and 
nfust, therefore, be obtained! before instituting such 
proeeedings. M GUDDAPPAH Guouse Kuan r, BALA- 

SUBBA ROWTHER, 26 &. W. 318; 53 M. L. J. 412; A.I. 

¢.°1927 Mad. 925 : 109 

e 5°28 (2).-See Provinora, INSOLVENCY AOT, 
e 569 








— 


1920, 8s. 10, 28 (2). 


Trusts Act (II - of 1882), s.d—Unregistered trust 
“deed, whether effective as to moveables, 


Where a debtor, within three months prior to hig 
adjudication as an insolvent executed an unregis- 


tered,deed under which he purported to trangfer the 


whole of his-property, moveable and immoveable, “to . 


a trustee for the purpose. of realising its. value ard . 


distributing the procesds among his creditors : 


Held, (1) that the deed was liable to be set. aside” l 


in its entirety under s. 53, Provincial Insolvency Act, . 
at the instance ofthe Official Receiver -inasmuch .as . 
the trustee in such a case is nota purchaser in good | 


faith and for valuable consideration ; 


(2) that the deed was not valid even with regard | 
to the moveables and that the Official Receiver was, | 


consequently, entitled to possession of the entire pro- 
perty. 


Where adocument.of transfer contains provisions . 


some of which are valid and some invalid, if the- 


invalid part may be separated from thevalid part 


the latter can be given effect to, but where. the . 


valid and invalid parts form one entire indivisible 
whole, the whole transaction is 


OFFIOLAL RECEIVER v. Kopparupu SUBBIAH,. 26 L. W. 


bad. M ELLOT, - 


948: A. I. R. 1927 Mad. 869; 50°M. 815; 53 M. L.J.. 


742; (1928) M. W. N. 9 138 


——s, 75 (3)—Leave to appeal, whether condition 


precedent to appeal. E 

An applica'ion for leave to appeal under s. 75 (3) 
of the Provincial Insolvency Act may be filed even 
after the filing of the appeal- and when ` granted 


takes effect with retrospective operation. M ELLIOT,’ 
KOPPARUPU SUBBIAH, 26 L. W.. 


OFFICIAL RECEIVER V 


248: A. I. R. 1927 Mad. 869; 50 M. 815; 53 M. L.J. 


3 


742; (1928) M. W. N. 9 ° 


Provinclal Small Cause Courts Act (IX of 
1887), $.17—Ex parte decree—Application to set 
aside-—-Tender i time but deposit late, whether 
sufficient. : 


oe 
-Presentation of a tendere tot paymeyt within time 


is substantial compliance with. the provisions of 
s. 17 of the Provincial Small Cause Qourts Act. 


. 138: 


. 
y 1 


Where an application for restoration of a small 


6 . ”. 6 


= 
e 


‘ ` s 
a : 
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Provincial Small Cause Courts Act—conc®™l:- 


` D oe e 
cause suit dismissed ex parte is presentêd in ime 


accompanied by a tender-for payment, but the money : 


- is not actually paid in till after the expiry of - the 


. Prescribed period, the application cannot, therefore, - 


ba rejeted @n the ground that.no deposit of the 


amount due was made as required ‘by s. 17. ““O Menor: 


Larv Upwi Cuanp,1 Luck. Gas, 155; A, IL. R. 1997 


Oudh 263; 2 Luck. 594 _ 





Revision—Interference.- > 

Where & Judge of the Small Cause Court has 
applied'his mind to the decision of the case -carefully 
his finding cannot be questioned in revision. - 


The revisional powers,under s. 25 of the-Provincial® 
Small Cause Courts Act are‘only exercisable. where it 


appears that some subsjantial injusticetoa party to 
the Mgitation has directly -resulted- from a material 


misapplication or misapprehension of law, or from. 


a materialerror in procedure. O NIRBHAIŠSINGH v. 
ONOMAN SINGH ME 845 

a$, 25—Finding eof fact—Interference in 
‘revision. è . l i c 

The High Court will interfere in. small cause 


e revision on a question of fact, only in a case when the 


lower Court's judgment is obviously wrong and per- 
verse and only one conclusion is possible. M MEENAL 
V GovinpaswaMI Narpu, 39 M, L. T. 331; A. I. R.1927 
Mad. 960; SEM. L J I57 -2 4 351 


S. 25— No substantial injustice from material : 


` error$r procedure— Reviston—lnterference, 


eY here no substantial injusticehas directly resulted - 


from a material errorin procedure in the Court of 


“Small Causés, tho High'Court will refuse.to interfere 


in revision under-s. 25 of the Provincial Small Cause 
Oourtg Act. O'InayaT KHAN v. Sarpar HUSAIN, A I, 
R.1928 Oudh.144 < Du i 912 


— Sch. H,- Art. 15—Pledge of moveables—Suit 
for recovery of moveables or in the. alternative for 
price—Cognizance of suit by Small Cause Court. 





. A suit for redemption of articles pledged and in the ` 


alternative for recovery- of- their value is not a suit 


- for specific performance within Art. 15 of the Sécond 
Small Cause Courts Act and is- 


Schedule to the 
therefore, - cognizable by a Small -Cause-. Court. 
‘O ZAMIN ABBAS v. Lacuumt NARAIN, 40. W.N, 919; 
A.I. R, 1927 Oudh 476 896 
———— Sch: I, Art. 31—Suit for accounts—Teste. 
Whether a particular suit is for an‘account or on 
Bn account within.the meaning of Art. 31 of Sch. IT 
of the Provincial Small Cause Courts Act must be 
determined with reference to the facts of each case. 
A suit is not necessarily -a suit for an account 
Bimply because accounts have to be looked into to 
pscertain the amount due or because a claim with 
regard to certain specific items omitted from an 
account has to be examined. S Asiatic PETROLEUM 
Co, ETD. v. ANANDSING Movasine 848 


Public Gambling. Act (Ib! of 1867), ss. 3, 4. 
See Or. P. O., 1848, s. 239-D ei , 82 
Public way—Rights of the public. See Or. P.O., 

1898, ss. 133, 135 238 


“Punjab Allenation of Land Aet (XII! of 1900), 


esti 


‘ stope of. See PRovixotay Insonvency Aor, 1920, ss. 
D8 (2) + sey e”, 569 
m 8 218K object of—Application of section. ` 


~. The object of s. 21-A of the Punjab Alienation of 


Land Act isto enable correction of decrees which on 
the face of the record infringe the provisions fof the 
6 


GENERAL, 


169. ,. Punjab Land Revenye 


S. 25—Decision of Small Cause ` Court—.. 


-to a Municipal Committee to 


. 637; 28 Or- L. J. 1092; A. I. R, 1928 Lah. .27 


l . 


. a 
e ° NB 
9 i . 


44 
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Punjab Allenation of Land -Act—coneld, : | 


Act and it: does not apply toja cash where there is 
a genuine dispute between te partigs*in the subject- 
matter of the suit. 
26 P. L..R 175 l ; 663 
Punjab Courts Act (W of 1918), s. 41. See PUNJAB 
LAND REVENUR Act, 1887, se 44 = ° 562 


r Act (XVII of 1887), 5; 44 
~-Presumption of - coectness of Revenug Recorda 
‘nature of—Iinding ebased solely on -such _ Dre- 
she il value of —Punjab Courts Act (VI of S918 j 
shl oo | a , 

The Revenue Records merely raise a presumption 


‘- of truth'whieh is capable’ of being rebutted: There- 
‘fore, a finding solely -baséd ‘on such records: with- 


out consideyjng evidence prodaced in rebuttal is 
liable. to be set aside in second appeal. L GURDIT 
SINGH v. Baco, 26 P. L. R1673. '* > 569 
Punjab Minor Canals Act (IH of. 1905), 6. 10— 

Powers of Colléctor: A 

Section 10 ofthe Punjab Minor Canals Act, 1905, 
“does not-authorise a Collector’ to.enter upon the 
property of. private individuals and'to set fire to 
plants or trees growing thereon in order @o facilitate 
the deposit of soil or silt excavated from the canal 
bed. L RANJHA Mat v. FMPEROR, 9 Lah. L.J. 424: A, 


I R. 1927 Lah, 706; 28 Cr. L. J. 993° 
Punjab Municipal Act (Ill of 1911), s. ‘228. 
Authority to. make complaint-not stating name of 
accused, validity of—Power- of -Camnuittee.to give 
general authority. , i 
- Under s. 228 -of the Punjab Municipal Act itis opet 
give .a -general authora 
ity to make complaints without specifying the names 
or particulars ofthe personb-`to'be prosecuted: L 
EMPEROR v. MUHAMMAD SHAFI, 8 Lah. 613; 28 P. L.R. 
Je. A - 826 
Punjab Pre-emptlon Act (1,07 1913); 8. 22,7 con» 
struction of —Minority, whether ground for extension 
of time, : 
Provisions of 8. 22 ofthe Punjab Pre-emption Act 
must be strictly construed and the minority of the 
plaintiff is no ground for extension of time. “L Gian 


Onan v Hew Ras, 26 P. L. R. 435° | , 533 
ss. 4 (5), 


“Punjab Tenancy Act (XVI of 1887), 
~ 43,45, 73 (3) (d)—Dispossession of tenant— 
Ejectment by-Revenue .Court—Suit for” possession 
—Jurisdiction of Civil Courts—Tenant’, meaning 
of—Necessity for deciding matter cognisable by 
Revenue Court—Return of plaint. as 
A suit brought by a person, who has been digs 


possessed from his tenancy ‘after a notice issucd tê 


him under s. 43 of the Punjab Tenancy Act, and 
who has been unsuccessful in-a suit under 5. 45 to 
contest his liability to ejectment,-for possession òf the 
-land from which he has been ejected ‘on the ground 
that he had'a right of occupancy therein, is not baryed 
by s. 77 (3) (d) of the Act and a. Civil. Court hes 
jurisdiction to try such a suit; but, if in such a 
suit it becomes necessary: to decide any matter 
which can under s. 77 (3) of the Act:be. heart! and 
decided only by.a Revenue . Court, the Civil “Cou 
should endorse upon the -plaint the nature of the 
matter for decision and the particulars required, by 
O. VII, r. 10, Oivil Procedure Cagle, and return the 
plaint for presentation to the Collector, _ 

Where in such a suit a plea of res judiéata is 
raiged,eit is competent to the Civil Court to cetera 
mine the question, 


“LBEHARI Pan v. MUHAMMAD SHER, » 


. 817 - 


La | 


9 


E 


Punjab Tenancy Act—coneld. 


. h a e 

Per Broadway, J.—As soon as a person's “right to 
possess” as’ tenant ehas been decided against him 
by a Revenue Uaurt he eases to bea “tenant”. © 

The word’ “matter. was designedly used in s. 77 
(3)e of the Punjab Tenancy Act in contradistinction 
to “suit” and it was’ mtended that although 
the “silit” as laid vas within the jurisdic- 
tion of the Oivil Court ifthe pleadings raised any 
matter involving an issue which it became necessary® 
do decide and thg decision f which would necessi- 
tate®a1 encroachment on Bie ‘jurisdiction of the 
Revenue Courts, the whole suit and not just the 
“matter” was to be referred to the Revenue Courts for 
decision. L Cueta v, Baia, A. I, R. 1927 Lah. 452 


507 e 


-——— 88.45 (6),077 (3) (d)—Diepossession of 
tenant—K@ilure of tenant to establish his right in 
Revenue Court—Suit in Civil Court, maintainability 


Ni ‘dispossessed ‘tenant who has failed in a suit 
under s. 45°(6) of the Punjab Tenancy Act or has 
failed to avail himself of the remedy therein provid- 
ed is not entitled to institute a suit in a Civil Oourt 
to establish tenancy rights inasmuch as such suits 
are barred from the cognizance of Civil Courts, by 
s. 77 (3) (d) of the Act, L Laxnav, Kaveni RAM, JL. 
©. 269 488 
s. 73 (3) (d). See PUNJAB TENANOY Act, 
1887, ss, 4 (5), 43, 49 4 507 


8.77 (8) (d). AOT, 
_ 1887, 8.45 (8) 488 


‘Raga tanki Interest, See Orissa Texancy Act, 1913, 
s, 117 633 





Ber ae oe 


See PUNJAB TENANCY 


= Í 

. Railways Act (IX 0f1890), 8. 72, Risk Note B— 
i Loss of goods—Burden of proof—Duty of Railway 
Company to prove loss before claiming exemption— 

Admission of loss, effect of. . ; 
In a suit for kag did of aa ee a 
ilway Company the Oompany cannot aval em- 
rales the ‘benefit of the Risk Note B merely by 
pleading or admitting loss of the goods: They must 
further prove such loss. Pat NAGENDRA NATH SEN v. 
B. & N. W, Ry. Co., A. I. R. 1928 Pat. 99 546 


s. 72—‘Wilful neglect'—Waggons not locked 
but sealed with paper—Presumption—‘Robbery from 
running train, meaning of —Wilful neglect proved— 
Burden of proof of precaution. | A 
Where there have been frequent thefts on a train it 

will be wilful neglect on the part of the Railway 

Mif it sends goods in waggons which have to travel 

long distances, oftento slow down, and make fre- 
quent stops at stations and sidings, sealed with paper, 
j ax. 
tthe aan “robbery” does not mean simple theft 
but theft accompanied by violence or show of violence 
and a Railway Company who accepts goods in carri- 
agesin accordance with Risk Note Form B cannot, 
therefore, successfully plead that there was a robbery 
from % running train, merely by giving proof of the 
gact that the goods were on the train at one par- 
cular station in asealed van, and subsequently at 

‘a later statior were missing from the van, the evi- 

dence of theft beimg provided by the fact that the 


broken, ~ 
sens Atul sa onthe part ofthe Railway Com- 





— 


` pany is proved, it is for tho Railway Oompany to 


a \ 
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Railways Act—coneld. 


show that*it took sutficient precautions which would 
preYent or avert the consequences of such neglect. 


i , 843 
———— S. 72 (2)—Risk Note Form Be(new form), 


-N Baroonat v. G. I. P?Ry. Co., Bousay, 23 N. L. R. 180 


effect eof—Burden of proof, whether changed— . 


Theft, whether imports negligence. 
The effect of the new Risk Note Form B is that - 
the Railway Company may be called upon before ° 


-a suit is filed to disclose to the consignor How the 


consignment was dealt with, and that, after the case 
comes into Court it shall, ifthe Court, presumably 
moved thereto by the consignor, thinks it necessary, 
give evidence in Courtas to how the consignment 
was dealt with before the ‘consignor is called upon 
tc prove misconduct, but that if the Court does not 
think it necessary there igsno obligation on the 
Railway Company to call evidence. . ° 

The onus of proving misconduct lies: still, as it 
always has lain, on the consignor. But he has ngw 
this advantage that he can, if he wishes, have the? 


Company's servants who dealt with the.consignment °. 


put into the witness-box.for cross-exafnination and 
may himself, if hecan, prove his case from the ex- 
amination or cross-examination of these witnesses, - 
and the Oourt has then from this evidence primarily, 
and from any evidence called bythe consignor, to. 


examine whether misconduct can fairly be inferred or .. 


not. 

Iividence as to how the consignment was dealt with 
does not mean evidence as to how stolen goods were 
stolen. -  @ 

The fact of theft ipso facto does not constitute proof 
of misconduct. Something more has to be shown 
by the consignor, namely, that care and caution was 
not being used by the Company or by their Staff ot 
that the staff was grossly insufficient for its purpose, 
go insufficient as to import negligence in the adminis- 
tration, or that, as a matter of fact, the staff was 
negligent and was not doing its proper duty. M 


. Mapras & 8. M. Ry. Oo. LTD. v. NALLATHAMBI OUETTI, 


26 L. W. 355; 53 M. L. J. 407; A, I. R. 1927 Mad. 908 
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$.108—Pulling of communication chord— 
Suficient cause—Tests—Comparative risk— Fault 
of railway—Nature of train. 


Risk of danger or loss and discomfort to the ` 


other passengers on a train is an element that has _ 
to be considered in deciding whether there was 
reasonable and sufficient cause for pulling a com» 
munication chord of a Railway train; but it is only 
one of the elements and it must bs considered ir - 
relation to the risk arising from the circumstances 
to the person pulling the chord. 


Another element of great importance is whether , 


the necessity ox occasion for pulling’ the chord hag 
arisen from the fault of the Railway Administration 
or of the passenger. A third matter to be cons 
sidered is the importagce ofthe line and the train, 
The question whether the failure of the Railway 
officials to give sufficient opportunity to a passenger 
for boarding the train with his luggage amounts to 
reasonable and sufficient cause for pulling the chord ` 
depends on the circumstances of each cases A 


ASHRAFI Lat v. Emperor, LPR. 8 ANS? Gr; A. LR: 
1927 All. 647;25 A, L, J. 975; 28 Or. Ie J. 967 679 


Record of rights, See Orissa Texanoy. Aor, 1913," 
S, 117 633. 
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Registration Act (XVI of 1908), ss. 2 (7)917 (1) 
(d) Transfer of Property Act (IV of 1882), s. 1U7— 
Agreement to pay rent, whether lease~-Lease for more 
than one year-- Registration, ewhether compulsory — 
‘Year, calculation of—Gregorian Calendar. 

An agreement by a lessee to pay rent for the 
occupation gf a house is a lease as defined in s. 2 
(7) of the Registration Act and, if for mote’ than a 
year, is compulsorily registrable under s. 107 of the 
Transfer of Property Act. 

* ‘The word “year” ins.17(1) (d) of the Registration 
Act méans a year according to the Gregorian Calendar. 
N TRIVENI Prasad v. Raupas, 10 N. L. J. 169; 23 N. L. 
R. 152; A. I. R. 1928 Nag. 27 43 


———— 55, 17, 49—Transfer of Property Act ‘IV, 
of 1882), 3. 128—Unregistered deed of gift, admis- 
` sibility of, to prove nature of possession—Part 
performance, doctring.of—Limitation—General and 
Special Law—Special Law, applicability of. 


An unrefistered deed of gift is admissible to prove ` 


the nature of possession of the donee. 
e The doctrine of. part performance applies to a 
« Oase where the parties have changed their position 
under the rms of adeed of gift which is invalid 
for want of registration. l : ; 
e When a suit for possession falls within the pur- 
. View of an Article of the Limitation Act and also 
within a provision of O. P. Tenancy Act, the special 
Article in the O. P -Tenancy Act’ will prevail over the 
~ general provision of the Limitation Act, N RAMRAO v, 
. GULAB Rao, 10 N. L. J. 246 431 


Ses, 17 (1) (b), 49—Sale—Contemporaneous 
agreement to re-sell--Registration—Oral agreement 
to re-sell, admissibility of, : 
In the case of an outright sale, by registered deed, 

-An independent contract to re-sell, either oral or by 
Unregi8tered deed, can be proved, but, where the con- 
tract is not an independent transaction, but forms 
part and parcel of the original-transaction and the 
Bale and the contract together constitute a mortgage, 
auch contract cannot be proved. R Ma Nan SHEIN v. 
U. Yang, 6 Bur. L. J. 210; A. I. R. 1927.Rang. 26 482 


Ea $3. 17 (1) (b), 49 (a), (o)—Eguitable mort- 
gage, memorandum of, when compulsorily registrable 
-—Loan secured by equitable mortgage—Acceptance of 
fresh promissory note-—Security of mortgage, whether 
tost—Novatio, proof of. = 
The fact thata memorandum evidencing an equit- 
t able mortgage is contemporaneous with the deposit 
| Of title-deeds does not per se render the memorandum 
, inadmissible in evidence for want of registration or 
prevent evidence being tendered to prove the equit- 
‘—able mortgage. To be inadmissible, the document 
must in itsèlf purport to create a mortgage of im- 
moveable property and not be a mere record of an 
already completed transaction. 
1, Acceptance of a fresh promissory note in respect of 
& loan already secured by an equitable mortgage of 
immoveabls property does not necessarily amount to 
+—.& novatio so as to putan end toghe previous loan and 
to release the said property from suchsecurity and 
~ afford the lender only the security of the said pro- 
missory note. 
`. Whether there is a novatio or notedspends upon the 
facts of each particular case. § PUNJAB NATIONAL 
BANK, LTD. valour More PI SUNDERJT, A, I. R, 1928 
Sind 17 j l - 765 
sm $, 17 (1). (d). See REGISTRATION Act, 1908, 
sa. 2 (7), 17 (d) 43 
emee 8, 17 (3)—Document disposing uf property 
e 
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Registration Act—concld. .. - ce 
and authorising adoption „of lefaite, 
cenpulsorily registrable. i 
A document which provides that a parttcular person e 

shall be the owner of all the moveable and ém- 

moveable properties of éhé executant after his death, 
and gives power to his widow to adopt thdt persan 
as his son, is in effect a Will as wellasa document 


whether 


econtaining an authorityo adopt although it is style 


as an adina patra and ig not compulsorily registrable 
as it falls under s. 17 (3Pof the ReSistration Acte N 
PANDURANG v. RAHI ` 112 


e 
——— 8. 28-—-Bona fide purchase of property to 
facilitate registration in particular place, legality 
ofj—Registration, whether invalid. wor 

Although én cases wherea nom-existing property is 
mentioned, or in cases where property which is exist- 
ing but which does not belong to the mortgagor or 
vendor is mentioned, or in cases where the parties 
enter into a nominal transaction without any inten- 
tion of title passing, with the object of having a deed 
registered at a particular Registration Office, it may 
bs said that there is a fraud with the object of defeat- 
ing the provisions of the Registration Act®yet where 
& person bona fide buys a property for the purpose 
of facilitating registration ofa transaction at a parti- 
cular place and also bona fide includes it in asale, he 
cannot be said to commit any fraud on registration, 
which would render the whole transaction invalid, 
M CHOKKALINGAM CHETTIAR v, ATHAPPA CHETTIAR, 
(1927) M. W. N. 595: 26 L. W. 390; 53M 1., J.°364: 39 
ML. T. 311. A. 1. R. 1927 Mad. 883; 50 M 800 424 

S. 28-—Lease-deed—Intentional inclusion of 
small item of land for registration at a particular 
ofice—Validity of registration. 

The intentional inclusion in a lease of a small item 
of land situated in a different: locality from’ that in 
which the bulk -ofthe property demised lies, with 
the object of obtaining registration of the lease-dead ` 
al a particular Registry Office will not by itself render 
the registration of the deed at that place invalid. Pat 
DAMODAR Prasan v. Masoopan SINGH, 8 P. L. T 829: A. 
I R. 1928 Pat. 89 172 
———§& 49, See REGISTRATION Act, 1908, ss. 17 

(1), 49 482 
——_—_—— 8.49 (a) (©), See REGISTRATION Aor, 1908 
_ 89. 17 (1) (b), 49 (a) (c) 765 

S, 82 (C) See OR. P. O., 1898, ss, 236, BA 
Res judicata. See GUARDIAN ad litem 59 

See MUHAMMADAN Law 647 
——-—— Execution proceeding. See O. P. C, 1908, O. 

XXI, R. 90 153° 
-—————— Maintenance proceedings. See Or. P. O. 

1898, ss 403,488 240 


Secretary of State—"Resides" or carries on busiə 
- ness,” applicability of, to Secretary of State. See Q. 
P. C., 1908, s. 19 576 
-- Vakalatnama signed by personal assistant 
to Collector, validity of. See O., P.O., 1908, O. 
XXVII, R. 2 a 84 
Sollcitor—Solicitor'a lien. See Costs - 383 
Sonthal Pergannas Settlement Regulatioie? 
(ill of 1872), Ss. 11, See GHATWALI TENURE 42 


e 
Specific parformance, decrae for—Power of 
executing Court to extend time. See C. P. C., d 908 








. 69.47, 148, 152 #46 
Specifie Rellef Aot (| of 1877), 8. 9. See wu 
AoT, 1872, a, 78 
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e Specific Relief Act—concld. “ae e Suċcðssion Act (X of 1865), 8. 187. See yi = 


- yesult of which may be to 





= 8. £7,%b). See Contract AoT, 1872/8; 22 


ô —- s. 42—Adophħon by daughter of last male 
© Wlder—Suit “by reversioner to set aside adoption, 
whetheg lies. . i 





-eWhere. the widowed Baughter of the last. male. 


holder professes to adopt a,son, the’ nearest rever- 
ioner in the, family of ‘suc propositus, has a right 
of suit wYthin thaterms of g 42, Act Iof 1877,~ to 
setaSidesuchadoption. © - 9 | | ae 
. ". Where any deed is executed or adoption is made, the 
prejudice, the interests of 
ths reversionary heirs, those ‘heirs, though still 
_reversionary and: though they may. never get any 
title because events may--preclude them, from doing 
so, may have a declaration - as to ‘the @iiect of the 
- deedof the .Mgality: of the adoption.- M, MuTHU- 
-KUMABASAMI MUDALIAR Vv. HARINARAYANA MUDALIAR, 26 
L MW. 232; A. LR. 1927 Mad; 785; 53 M.-L. J. 601. 





xe I gka pa AS ee a "154. 
i + §,45, See. InGOME Tax Aor, 1922, s. 66 167 
"s, 45— Election -petition—High.. Courts © 


“power. te . issue mandamus to Commissioners— 
"lection *Rules—Construction by ` i 
-finality . of— Rules 82, 85, 41, 42, construction of. 

‘Mie High Court of Rangoon has. power to- issue a 


-< writ of mandamus to Commissioners: hoaring , an 


“ glestion-. petition who sre sitting within the local 


limits of the High Court's, Ordinary Original. - Civil 
Juvisdibtion; Ss si: 4 ae RN al Oe on 
` Commissioners sitting-to hear an- election peti- 


- tion are the-sôle authority. to% interpret any question 


-> “grising “on thd construction “of the rules anda High. 


“$25 


te” 


‘ mer 


- the petitioner would have 


. - distinction between—Trust deed annexe 


* tr 


© 

Suovession:-Act:(XXXIX of 1925}. See -Hinpu Law 

= — CONVERSION e Mi “206 

ss, .2, 250--Will and deed -of trust, 

d, to grant 

` of Letters, effect of—-Provision for. SUCCESSIVE 
`- trustees, whether converts trust deed intọ. Will. 

The fact thata deed which is in fact a déed ‘of 


. Administration does not make the document. ae testa: 


Commissioners, . 


“ merely that: a proper 


mentary. document or a Will. ` 


- The mere provision in a trust deed for the appoint- 


_ ment of successive trustéés will: not, make the dogu- 
- mènt a Willas defined 


a 


in s. 2 .of- the Succéssion Act, 


923. C Uma UHARAN Boss v. Raknat Das Ray, 46 O. 
: oe Le 


L J. 145; A.I. R.1927 Oal. 756. -.- -L 


ss. 222, 224... See: PROBATE LAND ADMINIS- 
TRATION -ACT, 1881, ss. 7, 9 5 : 626 


5. 250. See Suocess10N. Act, 1925, ss. 2, a l 


without inquiry ..on ground ‘of complgated: facts, 
: whether justified—-'May , meaning of... ~.. ae 
in 
ofthe . Succession Act;-1925, .but no.regular suit - 


‘lies for sucha relief apart» from that, section. 


-Themse “of the .word ‘may’ inthis ‘section shows 


L 


the Court shall act-only if a proper case is madeọut, 


To that extent. the power vestéd.ina Court under 


the-section is discretionary but the discretion is n¥t 
arbitrary „but judicial ‘and it is not opén.to a Oourt 


Court has no power either under ths rules or under `- Lon 


| pay general-provision~. of law to, review.thsir decision 
by way of revision or appeal. > -~ i 

|“ Where-during the psndency of 
the respondent withdrew -and certain other- persons 

“Who were: allowed=to come in ‘as respondents under 

‘tha -provisions ofr, 41 contended that they. had, not 

a theright to oppose the: original. petition but 


‘gould also give evidence -tò prove that the election of 


-returned as a candidate and the Commissioners upon 


à construction of the rules passed an order that they . 
- “were not entitled todo so: i - 


' Held, that the construction: put upon the. rules by 


the Commissioners was not unreasonable much less 
‘go perverse and wrong as to,amount to a refusal to 


- exercise a jurisdiction vested in them. RU Po THIN 


v. N. N. BURJORJEE, 
‘e4 Bur. L. J. 240 


Stamp Act (1071899), 58. 2, 3,18, 36, 61. See 
EvIpexoe Act, 1872, s. 65 502 


-Bub-lease—Estoppel of sub-lessee against denying 
tithe of his lessor. - |. 

„eA sub lessee cannot dispute the validity of the lease 
'Aader which his immediate ‘lessor - holds. Pat 
“DAMODAR Prasan V,"MASOODAN SINGH, 8 P. L. T, 829; A. 

T. R. 1928 Pat. 89.. 7° -172 
‘== of agricultural lands—Bengal Tenancy 

Act, applicability of. `. : 
-° A sub-lease gf agricultural lands under which the 


5 R.504; A. I. R. 1927 Rang. 324; 
A - 428 


. 


a 


“ au-lessee_ig to,hold possession of the sub-leased pro- 


porty and by make cultivation and proper manage- 
misnt to pay the fixed amount of rert fails within 


‘ bha purview of the Bengal Tenancy Act.. Pat DAMODAR 


Prasan v. MASOODAN Sinan, 8 P, L. T, :829; %A L R, 
1928- Pat, 62. l i T 


~ 


6. 


e” yt = man BA rae ` 
an-eléction- petition” 


been void if he had heen- 


_ dacres, -the surety undertgok thagif 


gee A. we .172 | reverged this 


to dismiss a petition under the section without any 


_ kind.of enquiry into the, allegations “made merely on 


the ground that- the. matters which will have to be 
determined will require a ‘considerable. quantity” of 
evidence and the determination of ‘various facts and. 
issues somé of which ‘aré complicated. “M DHANA-' 
BAKEIYAMMAL V. THANGAROHI 
754; 


I R.1927 Mad. 994; 50 M.956 °°" 


. for redemption of possessory mortgage; valuation of, 
` Jor purposes of jurisdiction. - oe at 

For the purposes. of pecuniary - jurisdiction - the 
value of the subject-matter of a suit for redemption. 


and recovery of land held by a mortgages under ae 


possessory mortgage is the value of the property 
sought tobe recovered. R Ma Hua Sane v. MAS 
Wa, 5 R. 499; A. I. R, 1927 Rang. 304 412 


Sunni Law—Wakdt, whether 


“Will, N Sygn Manesus HUSAIN v. NASIRUDDIN 


Suretyship—Surety for stay of execution pending" 


suit to set aside deoree—Decree set aside by tria 
Court butupheld by Appellate Court—Liability of 


surety, whether exttnguished by decree of trial ~; 


Cowrt,' 


Under the terms of a bond executed’ bys surety * 
for stay of execution of a decree pending. a suit. 


by the judgment? 


debtor shall not duly comply w 
‘this Court’ then the surety shall pay into Court a, 
particular sum. The decree was qancelled ‘by. the: 
Court of first instance but the Appellate .Court 
decree of the trial Court. In an épplia 


. 
`~ . 
~ 


ust is mentioned as. part. of a grant of Letters of o 


: 6, 301—Removal of- executor-—Procedure-@ 4 
Separate suit, whether lieg--Dismissal of application e 


‘Very wide powers are now conferred-upon: Courts e - 
India for the removal of-an.executor under s. 301 . 


case, must ba made ‘out and , 


MUDALIAR, (1927) M, W.N, 
26 L W.493; 53 M. L. J. 614;39 N. L.T. a A. 
l - 782 | 


Sults Valuation Act (Vil of 1887), 85. 1, 8—Suit- 


can be created-by Will. ` 
A Sunni Muhammadan can create a valid wakf = 
4 


~ 


debtor for cancellation of the | 
the judgmeng= ~ 
tife- decree of” 


Vol. 105) 


“ Suretyship—coneld. 


6 

gation to enforce the terms of the bond against’ the 
surety :. , = : 
- Held, that tue liability ‘of the surety gid not 
cease when the previous,decree was, set 
by the trial Court, and that surety was still liable on 
the bond. R MANACKIEE v. R. M.N, Cuerryar Firm, 
5 R. 4965A. I. R. 1927 Rang. 321 602 


Taxation of costs —Suit and counter-claim—Pro- 
cedure. j i . l 
Where a suit and’ a counter-claim are based upên 


séparate and distinct causes of action and involve ' 


separate.and distinct issues and both are decreed, 
the Taxing Master should not take the plaintiff's 
pill of costs separately from that of the defendant. 
He should tax both bills simultaneously and decide 
as to what items in the respective bills are t@ be 
attributed solely to the plaintifi's claim and what 


items are to be attributed solely to the defendant's. 


eounter-claim and What items are common to both so 
as to bt apportioned. ss l 

In such a case the apportionment ofthe instruction 
charges, Counsel's fees and attendance charges should 
not be made until the Taxing Master has taxed the 
bill both onthe suit and onthe counter-claim. B 
AuMED ABDULLA Hasaniv, ABDUL GartrR, 29 Bom. L. 
R. 673; A. I. R. 1927 Bom, 449 899 


Tender, essentials of. See BENGAL Lanp REVENUE 
Sates Act, 1859, s.8 4 
Transfer—Groundless fears of accused—Cirele In- 
spector of Police addressing Magistrate in Court— 

` Ņo ground for transfer. : ; 

' In an application for transfer ofa case the Court 
should not give weight to groundless fears which 
the accused may entertain. 

The mere fact that a Police Officer who was in 
Court, addressed the Magistrate during the proceed- 
ing is not a ground for suspecting that the Magis- 
trate would be prejudiced in the trial. O Tan SHAH 


v. EMPEROR, 1 Luck. Cas. 186; A. I. R, 1927 ‘Oudh 294; : 


28 Cr. L.J. 902 230 


Transfer of Property Act (IV of 1882),8.3 as 

~ amended by Act XXVII of 1926 and Act X of 
1927—'‘Attest’, meaning of—Act XXVII of 1926, 
avhether retrospective. 

The amendment introduced by Act XXVIT of 1926 
46 the definition of the word ‘attest’ in s. 3 of the 
Transfer of Property Act has retrospective effect. 
All doubts on the point have been set at rest by Act 
X of 1927. B MOTILAL HIRABHAI V. KASAMBAI HASANBHAT, 
89 Bom. L. R. 1334; A. I. R. 1928 Bom. 16 864 
——— S. 6, CI (d). See GRANT 196 


pee SS, 36, 51—Decree for pre-emption—Appeal. 


' Delivery of property to pre-emptor during agri- 
- cultural year—Apportionment of profits between 
‘pre-emptor and vendee. 

„The defendant purchased a piece of land. The 
Jaintiff- brought a suit for pre-emption and obtained 
a decree. The defendant appealed and during the 
pendency of the appeal cultivated the land. In appeal 
the decree was confirmeg with a slight modification 
and possession was delivered tc the plaintiff during the 
middle of the agricultural year. The defendant had 
reaped the crops and the plaintiff sued to recover 
the amount ofcrops realisęl by the defendant; 

` Held, (1) that the defendant was not entitled to 
ppropriatagihe w ote crops under s. öl of the Trans- 
er of Property Act; ; ; 
“f2 that the plaintiff was also not entitled to claim 


ss , ‘ r 
ae A ip, a 3 a 
` A 


= p 2-8 * 
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. 


GENERAL INDEK; 


i K Transfer of Property Act—contd. Mi en 


aside ` 


977° 


} 


the whole crops as the defendant's: appeal was’ not l 
| 4 


êjuite unnecessary; e . 


(3) that the proper procedure wagtq apportion the. 
rent between the partieg “in accoydance. with the 
Principle underlying s. 36 af the Transfer of Property 
Act. R Maune E Pe v. O. SIN TH Ujao Bur. L. J. 207; 
A. I. R. 1928 Rang. 26 < . en . 487 

ss, 44 to 47, „See VENDOR AND, PURCHASER. 


“617 - 
s, 51. See GEANSFER OF PROPERTY Act, 1882,.- 
ss. 36, 51 = 487 
- s.53—Ciml P[rogdire Code (Aw V of 





1908), O. XXI, r. 68—Su by ostensible transferee 

under O. XXI, r. 68—Burden of proof of fraud— 

Proof of passing of major part of consideration— 

No evidence as to payment of minor portion— 

Inference. z 

In a s@it under O. XXI, r863 of the Civil Procedure . 
Code by an ostensible owner of @roperty under a 
duly registered deed of’ transfer against a person . 
claiming to attach the property for a debt of the 
transferor, the burden of proving that. the .ransfer 
is a fraudulent one is on the defendant. 

Where property worth Rs. 20,000 was transferred 
and good consideration for the transfgr to the extent 
of Rs. 17,000 was proved : hee 

Held, that the fact that there was no evidence as. 
regards the payment of the remaining Rs. 3,000 was 
not enough for drawing a conclusion that the transfer. 
was fraudulent. P C V. E. A.R. Mo Firu v. MAUNG ` 
Ba Kytn, 40. W. N. 926; A. I. R. 1927 P. Œ. 237;-53 
M. L. J. 388; 29 Bom. L. R. 1481; 32 C. W. N. 28; 46-0., 
L. J. 349; 5 R. 852 P. C. 788 


S. 53—Transfer by debtor of all his pro- 
perties—Presumption of intent to defraud creditora 
in general—Sutt by attaching creditor under O.. 
XXI, r. 68, Civil Procedure Code, maintainability, 
of—Representative suit, whether necessary, .- | . 
Where a person without pressure conveys all his 

properties to a relative with whom he is living fox 
grossly inadequate consideiation during the pen- 
dency ofasuit instituted against him by one of hi 
creditors, the only inference that can be drawn is 
that he effected the transfer not merely to defeat the 
creditor who has taken proceedings but to defeat all 
his creditors in general. é 4 Eo 
The rule that a creditor suing to -set aside a, 
transfer to defraud creditors must sue not merely 
on his own behalf but on behalf of all the other’ 
creditors as well, is not applicable to the case of a- 
creditor whose attachment has been raised and who. 
avails himself of the right given by O. XXI, r. 63 of. 
the Civil Procedure Code, RR. R. O. O. CHETTYAR 
Fira v, Ma SEIN Y1n, 5 R. 588; A. L. R. 1928 Rangel |, 
582 
S. 54, 


See DEKKHAN AGRICULTURISTS' RELIEF Ao, 1879, ~ 
s. 10-A : 754 
See VENDOR AND PUROHASER NG mu 6 617. 


|) 
s. 59—Mortgage—Aitestalion—Hndorsement 

‘by Registrar, whether sufficient attestation— Transfer 

of Property (Amendment) Act (XXVII of 1926), 

effect and operation of. 

The acknowledgment of execution by a morjeagor 
before a Sub-Registrar and the signature of the Sub- 
Registrar below the endorsement on the deedamount 
to sufficicnt attestation underthe amended definition 
of the term in Act XXVII of 1926, S 
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` Trespass-concld. : 


ot1926 is’ retrqspective in ‘its operation “and. an, Ap. ment does not per se constitute aéduliescencar:cich-- * 


_dofigition'sof “sword :“attestation';°-enacted™: therein * a bona.” fide “belief. thatit “belongs “tolhimiself;7-the 
althotigh the Act esae into“ dperafion’ only after the - owner” is ‘entitled to recover theland* where.’ there is- ` 


disposal of the.suit by thettrial Cougt.“G 'RADHA Monon ‘tio. aéquiescence on his‘ part; though the ’-straigeér -is : 


thereon if he so desires: | 


"Ae anit „byr. an :owher. for possession of Wis wall 
which.has delibérately been én¢roachsd upon Bud bujlt . 


waryina 


bijaderibe—Mark made by withess under. name= . 
Attestation, suficienay of. : ae aa 


h -9 p KE, a a me . Pip tage Paget gaat n yrs es as 
A aa a ina ha? “ianie“of™ the \ BOR. .bysthe defenduntis essentially suit ddr. pos 


attastingwitness-in* theyhandwiting!. of. the s¢ribe : yi ia - ary kt ent tune Ya 
SAUL word: ‘aldmat;’ ‘followed By “two ‘sordwied ‘ applicable to ,Buch a; Case, in. this‘country, 16 18- visual 
eet akang Ragan Cte By aa ARGA- tO * the building they have constructed. on tho land en: 
. Held, that the.attestationgwas perfectly -valig within aaa UP NG aR Patera eae wan eae ñ 
aa aaa kah Qf the. Transfer of Popa a o0 J) NGA ws a Dai AP A Wk. 
AL BAHADUR SINGH v.IRAMESAWAR PrAbAD, 4 O. WEN.” Trusts éint founders Surviving” founder's -righë to” 
905; ALTAR. 1027 Oudt S10": BBT, determing devolution so trusteeship- WAN waling 
a. §,-76:—Simple. mortgagee let into. possession "of Succéssion Act (X of 1865), s. 187--Prabdte. not. 
—-Mortgagor, right of, toset off rent against interest aken, effect, of--Limitation Act (TK of 1908), Sch. 
„on marigage S 1h ata a Na ‘I, Art. -14 Süit for joint management of trust— - 
Section “76, Transfer- of. Property. “Act, is not in 'Limitation=—Oivil. ProceduresCode {Act V 9919039), 
terms sel ate to £ 8,04 Ue ACLLON, WIKAN EI sar 
sion:.as. mortgagee: and‘ the principle of it applies.to „Two Christians, Y.and.his nephew: S-at the«‘tims- 
all-mortgagees .who- get intor possession: by!‘ way of of: partitioning itheir joint properties’ foun ded:certain- 


- 
4 
4 


' - 


~ 
. 


The Trafister.-of.Rroperty,(Améndmoerit) Ack XXVI Mere delay indiling a suit to remove an. enoronohs. 


o a mortgagee . who., takes, posses- : ’ 8,92, applicability of-Sanetion. ‘whether necessary. - 


further:.security: forthe -payment oftheir: debt. It. trusts, but, made no arrangement: for.théir:| manage- ` 


_makes.:no: difference. `to. this /proposition:.that’ the: : méñt ‘or the. devolution of*trusteeship,.and"-didnot: ` 


mortgages isin the -position’of “a “ténant -holding.i appoint any” trustees. The. -trustgr, were ‘- managed 
oversatter fhe-lease! périodthas.expiréd.’* ~.7 2 uo! jointly or by turns by them. Se died. in: Janu ry 
Where a simple mortgagee obtains possession: of the - 1905.-and X. in ‘March. 1995;-but;in “1898 - Y had made 
mortgaged property «as: 9 further: security, for his ' ai Will by which, he provided that after his:death his). 
dabt; the mortgagor ‘or his representatives can úhder` sons and. his brother's son: should «administer -the 
B: -76;-"Tranafer < of°Pro} erty Act,” clatin'in‘ ‘a suit~on , trust In’ rotation. In ‘a -suite in: 1910 by rong rof.the- 
thé mortgage -to’-set of the rent againét the interest sons “f Y. for establishing his. joint:right-of managing’ 
dus ón the mortgage tM. VÊNGUBAT AMMAL - d Rama- thetisbi 0 Creve p t Tuae Tabah E a ae 
SWAMI Tyer, 28 Li W. 450; (19027) Me WIN 749; A 1.” Held, (1) that" inasmuch “as the“ Will of: Y---came, 
R: 1927 Mad:-964:39 MEL; T: 6037.0 07n. “419 into operation ‘only .after ‘his death :and -Ybecame: 
tt ie BAN MBEN BN ki the'dole trustee, the: Will was valid and” hé could; in ; 
nin 9, 95—Go-mortgagor redeeming entire “pro- : law provide. a method for the management of the 





perty—Suit . for contribution —Limitation—Cause' i trust properties : Le ee a a eee 
of-action==Date' of paynient Limitation Act!(IX ` (2) that ‘.s,187, Succession Act, had “no*application 
-of:1908);Sch.'T} Arted82, 2-2" s Nee or’ tothe cage and ‘the'plaintifiis right, of management 
‘The position - of}. a¢o-mortgagot“redeeming’ the could be enforced. though no Probate-of the. Will:-had 


entire property is not that of a mortgagee but that’, been takeh: q. , =... ee ae NGA kan 
ofamerecharge-holder, “°" -47 Sr toz 5l MB) that the Article ‘of: the Limitation Act- appli-" 
: Article 132 of:.the: Limitation Act‘’ap lies to a suit’ cable was.Art. 144 and possession 6£:the-partiegbeling 


by--aco-mértgagor: who-has redeemed the entire pro- that’ of co-trustees, no question of! adverse: possession. 
r dot t’ AN + : aa R ht in 3 xy P 


wa n 


wa? 


we 


perty from: the:mortgageé for recovering’ from the arose. | Se ase Ka Sein: Ua, a eee 
other co-mortgagor his‘share ‘of ‘thé mortgageé-debt, ~~ (4) that sincé the -suit was one between: co-trustees 
and the cause ‘of action’irises‘fromtha'date’when the ‘and the plaintiff's claim‘was only to-establish his joint. 
money:is actually paid by the plaintiff 'and' not from right. of management.of the trust: and rits- properties 
the. date. when: the. money -became due under the lng with’ the defendante, the-suit “did not fall: under 
original mortgage. O RAMESHWAR v., BHRORANI, 4 O. g,°92; Civil ‘Procedure Code and no -ganotion “wasi Te- 
~W.N,783 | . BB ang taa a a “302 quired. M Dugar v. DURASWAMI?” PILEA $9-M.-b.-T. 
ar TH a ‘See REGISTRATION’ Act, 1908. ae 914: A. LR: 1927 Mad. 948 a. tl UE + 194 
ot); oe a ando WT idi aa TL tae ate 
AO A's 123, See Recistharion:-Aicr, “1908, "ss, em Trust<deed: and. Will, “difference” ‘betwert, 
17, 49, - 34 See. Sucozeston Act, 1925,684.2, 250...) as 1a 
ee ee ee ee ee ee ee a Trusts ‘Act. (I .Of 1882), 8,5 —-Uniregistered . trust 
Transfer of Property (Amendment). Act (XXVII whether. t i ge 
of 1924). -See EvIDRNGE AC; 1879, 5.68 |7. 891 VINGrATiINGOLVENOr. Acr, 1920, 8:53- np 4. 138 
See- TRANSFER OF PROPERTY Act;-1882,8.3°- -864 , 


Lay a L 
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-. déed .whéther. effective ‘as: toc moveables: -Sée “PRo-. . 


-Se@sFRaNsreror PRoperty Act, 1882,8.59 ~ 422 Under-proprietary ” right— Decree" of © Settlement ' 


.- Court, , declaring. . heritable- and.” non-transferable 


we ty. Oe gee Br ng ae a brag S s wa an (k EAA ; he a agenge wt . 
Trespaąss— Suit, . for removal : of encroachment right—Gift of land . by Ga ALI rai, Cpr of . 


. Acquiescence—Delay..én filing. suit, effect of— gift—Condition of non-transferaBility, Net Ofer a 
‘Construction on another's land—Bona fide belief of . A obtained a decree from the “Settlement Court 
ownership—-Owner, rights of—Suit “for ‘possession declaring that’ he had shankaldpdart :herihable::and 

° of wall eneroached upan, nature af—Limitation® : non-trangferahle rights in the „jand againey-~the 


|| 6 b è 


DA O | ee i ' : 


— \- ; < a i e f : : h ; _ A 4 
' e eee .@ ae H a O z 
Vol, 108) l GENBNAL INDEX: i 
Under-proprletary rlght—concfd, ' Vendor-and: purchasersconeld, ~ oE oy 

a Mee = nT ne ee ihe ni A; i ° n’ ee 5 ge . s: 4 Si sa te gst) =? 
superior proprietor, . Subsequently he made acgift of. is entitled, apart from’ ‘the’. provisions od tha, Regis. 
the land'infavour, of B.: Ars. heir’ brbught -a suit 40: 
` réGover'! posséssion of. the:land. ckallenging:the-valid- 





ity'of the gift’: “~~ . -n sion or evasion of ‘the Registratfon Aet, “PakAkL- o 
Held, ‘that’ the restriction: on the’ right of transfer w. Dano, A. I R:1928:Pat. 44 ow 3263 
was'‘intended®for the benefit.: of. the, superior. pro- : ya ge PT be Nihan gek 
prietor“and:his' heirs ‘and not:ofı the decre&-holder ~~ Implied covenants Sade of aaa Po 
ad! hibheiis-ênd A'sheir could not-questionthe  ~PéertyPartial rescission, `of, contract, AD nether 


. galidity of the gift. O Stara DIN v. Bray Rant, diLuck 


| 1132 


‘ alates Compresi 
“Obs! 074, ATER, 1928 Oudh 35 : 


e set aside—Fraud or m representation! impuiting © 


t 


1233-(m)~-Attachment-of moveableg sof stranger for 

- recovery! of taqavi-loay due,.by decéased--Payment 

“under protest—Suit forrefund,.of amount and,dam- 
ages, maintainability of —Section 233, whether, con- 


“fined to members of reventie-paying class— Person, ` 


‘defaulter, meanings .0%— Person from whomamount. 
‘id nåt ‘really due, whether defaulter—Section: 2183, 
“whether applicable to sums -realisable as revenue. ` 


A pergon ‘against ‘whom . proceedings: Are- taken 


Sunder Ohap. “VIII ofthe Us-P. ‘Land. Revenue. Act 
is entitled tq institute a shit. under s. 183. of, the 
Act;even- though he ig not*a member of the-reve- 


e@ue-paying class and’ is “not a : person- from «whom 


‘ as to quiet. enjoyment: and - thirdly;.a°‘co 


‘lahd ‘impliedly 4 gives: three - egvenarits,:firstly,, a 


covenant :as.to “Bubsibting title,” condly, 5 dêyênant 


the- arrears are actually due. =A vendee who has: paid: tho} purchase, money. and 
, The"denotation “of the word: ‘person’: in,6/3233+0f  who'has “been, pat n.i possession ‘of: thes roperty’ 
the''U. P. Land Revenue “Act cannot ,be.:confined to purchased- has ané eytiitable titleshnd.aspurdhaser 


a thember of a revenue-paying -¢class-.to..whom: the 


Acti in its geiieral..bédring’is applicable -but extende, _ 


to all megrbéyrs of the ‘general public. < 

-- the word “defaulter' in s. 183 of the U P. Land 
RefenueAct*tas' a: technical :meaning “and ‘ineludes 
avery person in regard to whom, a certificate has 
been.-granted under 8 , 145 -of ‘the.said_ Act -whether 
the drréirs“aré really. due from him’ or not. 
Section 183 of the U..P. Land Revenue Act is 
applicable not only to cases of recovery of revenue 
properly so-called but also to cases relating to the re- 
govery of sums realisable as revenue. 

The right of suit under s. 183 of the Act is re- 
stricted to the recovery of the amount paid and 
doss not extend to claims for damages. A DAYA RAM 
V. SEORETARY OF State FOR INDIA, L. R. 8 A. 274 Rev.: 
= I. R. 1927 All. 672; 25 A. L. J. 1002; I. L.T. ar 

21 


Valuation of sult—Admission as to method of 
valuation, whether binding—Question of law. 
A party is not concluded by an admission made 
iby him in respect of the proper method of valua- 
tion to be adopted for purposes of Court-fees inasmuch 


, As the question is one of law and not of fact C GIRISH 
£" OHANDRA SANYAL vV. SECRETARY oF STATE FOR INDIA, A. I. 
80 


Ry1928 Oal 55 


Vendor and purchaser—Purchaser under un- 
registered deed—Delivery of possession—Subsequent 
“sale by registered deed—Suit by subsequent purchaser 

` , for possession, maintainability of—Equitable rights 
of prior purchaser, 


e 

Where a purchaser of immoveable property under 
an unregistered kabala paid the agreed price to the 
vendor gnd was placed in possession, in the absence 
of circumstances showing that sueh purchaser was 
not entitled to sue, his vendor for specific perform- 
ance, a subsequegf purchafer ofthe property under 
# registered conv€éyance cannot succeed in a suit to 
Yecover poss2ssion of the property from the former pur- 
chaser, The prioy purchaser under such circumstances 


j ° 3 ° 


ecto Pki A 
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i : KN ed ee 
; Ttiis now, .eettled law. in, Oudh. that are te 


woe ani 


1 
.ar2;‘does ‘inotrepregent-a mere: contract -between y 


signatories but lays down the village customs and is 
very strong evidence of the existence of those customs 
even if there is no outside corroboration. O RAMPHAL 
v. Partas Bahadur Sıxan, 1 Luck. Cas 278; A.J. R, 
1927 Oudh 346 , 213 


Statement of traditions, value of. 
Statements in a wajib-ul-are which merely narrate 
traditions do not carry much weight. O MADARI 
Sinau v. Nazim ALI, 4 O. W. N. 1029 24 


„value of—Without powers of alienation, 
meaning of. 
Where there is nothing. to show thatan entry of 
custom in a wajib-ul-arz was wrongly recorded or 
recorded on insufficient evidence, the entry is most 


. valuable evidence of custom. 


Where a wajib-ul-arz recording a custom amongst 
ersons who were originally Hindus but who had 
ecome converts to Muhammadanism contained a 

provision that a childlese widow was entitled to 
succeed without powers of alienation: ` 

Held, that the entry did not forbid alienation fog 

legal necessity or with the consent of the reversioners. 
O BINAIK Dat v. MOHAMMAD Guarur Kaan, 4 O. W. N. 
770; A. I. R. 1927 Oudh 442 E 496 


Waste—Proper remedy—Injunction. 


In a case of waste, although an injunction cannot e° 


be stated to be as of right, yet the Court will 
always exercise its discretion in fayour of the applt- 
cant for injunction to restrain such waste. Pat 
MAHARUP KURR v. MAHARIR SINGH, A, J. R, 1928 Fatela 
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“Water right—Nawigable er. definition A 0-6 ; 


Navigability throughout the year, whether necessary 
—Madras Irrigation Cesg Act (VII of 1865), a 1— 
Bedof river’, “partly belonging to riparian owner 
and partly “to Gouernment—Riparian owner, right 

- of, to` take” water--Piability to pay water eess— 
Riparian rights, lo8s of, by non-user.. : 

eA river not a ‘navigable’ river unless it is 
navigable throughout the pear and its waters are. of 


esificient capacity thro&ghout the year to float water 


craft: for purposes of commerce. The mere fact that 


sg small fishing boats can @at on its waters is nob 


enough.® E 

“Where water rih a Gowernment source directly 
irrigates an inam, th® inam is liable to pay water cess, 
nnder the Madras Irċigatiĝn Cess Act; but where ‘the 
water from the Government- source naturally flows into 
a tank or stream-within the inam and then the water 
it used for irrigation, it is only natural rights that 


are beingenjoyed afd, therefore, th®inam is not. 
. liable for w&er cess. 


: Where half the bed of a river belongs to a private 
owner, fhe Madras Land Encroachment Act, II of 
1905, cannot be held to abrogate the ordinary. j uristic 
Pee ee regarding flowing waters or to create anew 


d of ownership in the Government in respect of, 


them whigh entitles them to impose assessment under 
the Madras Land’ Encroachment Act , IIT of 1905. 
_ Where a stream does not’ wholly belong to the 
Government, bút, on thé othér hand, partly belongs 
to the riparian owner or does not belong to the 
Government at ‘all,’as where the owners of both 
sides‘are private owner's: and. water’ from a Govern- 
ment source higher up flows into the river, the 
tiparian owner‘ is entitled’ to draw water from the 
stream in exercise of his rights as’a-riparian’ owner 
and so long as he doesnot exceed those rights he 
is not liable to ,water cess. In India the rights of 
the riparian owner include-also the right to ‘take a 


seasonable quantity of water for purposés of irrigation: 
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A fiparian right is a natural right’ and is’ not 
acquired by immemorial user. It exists by law, it 
may be lost by the adverse enjoyment of another, but 
it need not necessariay be enjoyed to be ` kept up. M 
GANNIDHIRAJU SUBBARAYUDU’ V. SECRETARY OF STATE FOR | 
INDIA, 26 L. W. 513: (1927) M. W. N. 854; A. I. R. 1927 
Mad. 988; 53 M. J. 868; 50 AM. 961. e 864... 
_—_—_»Ryotwari-holder of dry land—Enjoyment of ` 

“water from channel for 50 years—Right to use water, 

acquisition of. >> < 

Where a ryotwari-holder of 'dry land has -been® - 
enjoying for nearly 50 years the water of a channel 
which is not its registered source, the rygt cannot be 
held to have acquired any right to the water against 
the Government by grant express or implied or by 


e prescription. M YRTURI LAKSHMI Narayana v. SECRE- 


TARY OF State FOR INDIA, 89 M.L. T. 112; A. I.R. 
1928 Mad. 96 id 84 
WII. . See Succession Act, 1945, ss. 2; 250 12 

. s e -> i 194 


. See TRusT 
Agriculturist. See C. P. Q., 1908,'s. 60 (1) (e) 199. 
See DEKKSAN AGRICULTURISTS’ RELIEF ACT, 1879,° 
795 


5. 2 l 

. Crops. See Cr. P. O., 4898, s. 145 (2)?  « 813 
Guardian de facto. See HINDU LAW-—GUARDIANG 
AND MINOR 722; 

Holder. , See NEGOTIABLE INSTRUMENTS Act, 1881, ss. 
"8. 78, 82 (0) Sp 780° 
- Majority. See MEETINGS l : 759. 

May. SeeSuccession Acr,.1925,5.301 °° 782 
Offence. See Mussatman Waxy Act, 1923,83. 3 To 6° 


| Nee ote eae .66 
Public officer. See O; P.. O:, 1908,'ss. 2 (2); 80 © j 


‘Sult. “See O. P. C., 1908, s. 1455 >07 “- aaa 
Year. See REGISTRATION Aor, 1908;'ss.2 (7), 17 (1): 
r a - i : : l a 743 
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